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JOBBEHKO M.II.

KPUTEPII BIIHECEHHS CITPAB 10 MAJTO3HAYHUX
Y UUBIVIBHOMY CYAJOUUHCTBI

CRITERIA FOR CLASSIFYING CASES AS MINOR IN CIVIL PROCEEDINGS

VY cTarTi H0CTIHKEHO TEOPETUYHI Ta MPAKTHYHI aCIIeKTH BU3HAYCHHS KPUTEPIiB BijI-
HECEHHS CIPaB JI0 MAJIO3HAYHHX Y LIUBIIGHOMY CYIOYMHCTBI YKpaiHu. ABTOPOM MiJKpec-
JICHO HEBHU3HAYCHICTh IMIOJ0 CIIBBIIHOIICHHS MMOHATh «MaJIO3HAYHI CIIPaBH» Ta «CIpPaBH
HE3HAYHOI CKIIAJHOCTI», PO3MEKYBAHHS XapaKTepy Ta 3HAYEHHs CIPaB y MEkKax CIpo-
IIEHOTO MO30BHOTO TPOBAKEHHSI, 1110 CIIPHUSIE BAHMKHEHHIO Ta TOMTHOIECHHIO MPpobieM y
MPaBO3aCTOCYBaHHI, MOYKE HETIPOIIOPIIITHO OOMEXHUTH MPABO HA IOCTYII J0 MPaBOCYAIS Ta
Kacariiine ockapkeHHs. Okpema yBara NpHIiieHa JUCKPEeiitHUM OBHOBKEHHSIM CYILY,
110 TOB’sI3aH1 3 BU3HAHHSAM CIPaB MaJO3HAYHUMH, a TAKOXK MPOOIeMi BIJICYTHOCTI YiTKO
BH3HAYEHOTO 3aKOHO/IABCTBOM MOMEHTY JUIsl BIANIOBITHOTO BU3HaHHs. Ha OCHOBI aHami3y
CYZIOBOI NMPAKTHKK BHUSBICHO KOHKPETHI HEOJHO3HAYHI MiAXOIH 3 BIJHECCHHS CIIPaBH JI0
KaTeropii MaJloO3HaYHUX Ha PI3HUX CTAJISIX HUBUILHOTO CY/IOYNHCTBA.

Po3mIsiHYTO KpHUTEpil pO3MEKyBaHHS MiJICTAB IS PO3MIS/Y CIPABHU B MOPSIIKY CIIPO-
IIEHOT'O TI030BHOTO MIPOBAKEHHS T BU3HAHHS CIIPaBH MaJO3HAYHOIO, 110 MA€ BAKIIUBE
3HAUCHHS 3 ONVISAY Ha pi3Hi mporecyainbHi Hacigku. [ligkpeciaeHo 3HaueHHs 3a0e3re-
YEHHsI MpaBa Ha KacalliiiHe OCKapKEeHHS Y MaJO3HAYHUX CIIPaBax B KOHTEKCTI HEOOXi-
HOCTI PO3POOKH YITKUX KPUTEPIIB OLIIHKHU CIIpaB, Y SKUX MMOEJHAHO BUMOTH MaliHOBOTO
Ta HEeMalHOBOTO Xapakrepy. HaronomeHo Ha BaXKJIMBOCTI IOTPUMaHHS BUMOTH MOTH-
BYBaHHS Cy/IOBUX PIllIeHb II0JI0 BU3HAHHS CIPaBH MaJ03HAYHOIO JUTs 3a0e3eUeHHS T1e-
pendadyBaHOCTI CyNOBOI IPAKTUKU.

[MpuaineHo yBary nependadyBaHOMY 3aCTOCYBaHHIO KPUTEPIiiB MaJO3HAYHOCTI CIIpaB
Ta MPOIECYATFHOTO MEXaHI3My iX pO3IISIIY 3 YpaxyBaHHIM IPHHIAITY TPONOPLIHHOCTI
MU peaizailii TUCKPEIiTHUX TOBHOBAXEHb Cy/ly Y BU3HAYCHHI MAJIO3HAYHOCTI CIIPaABH.
3HaueHHS OTPUMAHUX PE3YJIbTATIB MOJATAE B MOKIMBOCTI IX BUKOPUCTAHHS ISl BIIOCKO-
HaJICHHS UBIJIBHOTO MPOLECYaIbHOIO 3aKOHOIABCTBA Ta (POPMYBAHHS €IUHOI CyIOBOT
MPAKTHKU MOJI0 BU3HAHHS CIIPAB MaJO3HAYHHMH, a TAKOXK MPABUILHOMY BiJHECCHHIO
CIIpaB JI0 Kareropii MaJlo3HAYHUX, CIIPHATHME JIOCSITHEHHIO METH CIIPOIICHHS CYIOBHX
IpoLenyp y MOEIHAHHI 3 JOTPHUMAHHSIM TapaHTii HaJeXKHOI CYOBOI IPOLEIYpH, M-
BUIICHHIO €()EKTUBHOCTI CYIOBOTO 3aXHCTy IPaB Ta IHTEPECIB YUYACHHKIB IUBIIBHOTO
CYIOYHHCTBA.

Knrouosi cnosa: yuginone cyoouuncmeo, Mano3Haymi cCnpasu, cnpowjene no3o8He npo-
8a00ICeH s, KpUMEPTi MANo3HAYHOCMI CNPAS, NPUHYUNU YUBIILHO20 CYOOUUHCIEA, OOCHYN
00 Npasocydos, CNPageonUsUL po32ii0 YUSIIbHUX CRPAS, NPUHYUN NPONOPYIUHOCTII.

The article examines theoretical and practical aspects of determining criteria for
classifying cases as small in civil proceedings of Ukraine. The author analyzes the
uncertainty regarding the correlation between the concepts of «small cases» and «cases
of insignificant complexity», differentiation of the significance and nature of cases
considered in simplified proceedings, which contributes to problems in law enforcement
and may disproportionately restrict the right to access justice and cassation appeal.
Special attention is paid to the court's discretionary powers in recognizing cases as small
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and the problem of lacking a clearly legislatively defined moment for such recognition.
Based on the analysis of judicial practice, ambiguous approaches to the possibility of
classifying cases as small at different stages of civil proceedings have been identified.

The criteria for distinguishing grounds for considering cases under simplified claim
proceedings and recognizing a case as small are examined, which is important given the
different procedural consequences. The importance of ensuring the right to cassation
appeal in small cases is emphasized in the context of developing clear evaluation criteria
for cases combining property and non-property claims. The importance of adhering to
the requirement of reasoning court decisions regarding the recognition of cases as small
to ensure predictability of judicial practice is stressed.

Emphasis is placed on the predictable application of criteria for small cases and
their procedural mechanism of consideration, taking into account the principle of
proportionality in exercising the court's discretionary powers in determining case
insignificance. The significance of the obtained results lies in their potential use for
improving civil procedural legislation and forming unified judicial practice regarding
the determination of case insignificance, which will contribute to achieving the goal of
simplifying court procedures while maintaining guarantees of due process, enhancing the
effectiveness of judicial protection of rights and interests of civil proceedings participants.

Key words: civil proceedings, small cases, simplified proceedings, criteria for small
cases, principles of civil proceedings, access to justice, fair trial of civil cases, principle
of proportionality.

Beryn. Jloctym o mpaBocyais sSIK yMOBa AOTPUMaHHS MpaBa Ha CIIPaBeUTHBHHA CYIOBHI PO3-
IS, WO TepedayeHo cT. 6 €BpONnelchbKoi KOHBEHIIIT 3 MpaB JIFOJWHU Ta OCHOBOIOJIOKHUX CBOOOJI,
€ HEBIJ'€MHOIO CKJIaJOBOIO JEMOKPATHYHOIO CYCIIJIbCTBA. 3 METOI0 JOCTYIHOCTI Ta €(EeKTHBHOCTI
IPaBOCY/Isl, IPOLECYaIbHOI €KOHOMIT Kpallli IPAaKTUKU [IPABOCYIAS MePe10auyloTh CIPOILEHHS MpPo-
Le1yp TIEI0 METO0, 100 B YyCIX MOMKJIMBUX BHIIAJKaX MOJIETIIYBaTH JIOCTYI IPUBATHUX 0CIO 10 CyIiB
3 OJHOYACHHUM JIOICPYKAHHIM HAJEKHOTO MOPSIKY BIANIPABICHHS MPaBOCYAs. BiAMoBiaHO 10 pexo-
Menpanii Komitery MinictpiB Pagu €Bponu iist CriopiB 3a MO30BHUMH BUMOTaMH 3 HE3HAYHUMU CY-
MaMH BIIPOBA/IKCHI MPOLCAYPH, Y MEKaX SKUX 3IIHCHIOETHCS CIPUSHHS JUIi 0COOM y 3BEpHEHHI J10
cyny ©e3 BUTpaT, siKi HENPONOpPLiiHi [iHi M030BYy. CIpoleHnil NOPSIOK PO3MILY LUBIILHUX CIIPaB
JI03BOJIsIE YHUKATH 3aliBUX CYJOBHX 3acillaHb Ta 0OMexye mpaBo Ha ockapxeHH [1]. IlepeBaru mpo-
Heayp 3 PO3WIIY MaJlO3HAYHMX CIIPaB OyJIM BU3HAHI PI3HUMH KpalHaMH, KOPIIOPAIisIMHU Ta MI>KHAPOJI-
HHUMH opraHizamismu. CBiTOBHIl OaHK, HAIPHUKIIAJ, HEIIOAABHO BiIHIC 0 METOMOJOTII 3a0e3IeuecHHS
BUKOHAHHS JIOTOBOPIB Y 3BiTi «BeneHHs 0i3HECY» CyaH 3 pO3IISALy MaJIO3HAYHHX CIIPAB Ta MPUCKOPEH]
MIPOIICIYPH IO HAJICKHUX TPABOBUX 3ac00iB. 3rifHO 3 KM 3BiToM 138 KpaiH MaroTh ab0 cyan 3 po3-
ISy MaJlO3HAuHKMX CIpaB, a0o crpoiieHi nporeaypu. CBiToBHiA OaHK 3BepTae yBary Ha Te, L0 IJIO-
GanbHI Kopropalii TakoX 3alpoBaJMIM BJIACHI CUCTEMU BHPILICHHS MaJIO3HAYHUX CIOPiB. 30Kpema,
IHHOBaLiiHui niaxin «eBay» 10 oHNIalH-BUPIICHHS CIIOPIB CTaB OAHUM i3 ()aKTOPiB, 110 BIUIMHYB Ha
CTBOPEHHS OHJIAWH-CY/IB 3 PO3MIIALY MaJIO3HAYHUX cpas [2, ¢. 9].

BiamoigHo 1o mo3uuii €Bporneiickkoi komicii 3 muTanb edekruBHOCTI npaBocynns (CEPE])
SIKICHE TIPaBOCYAJSl XapaKTEePU3YEThCS AOCTYIHICTIO IUIsl KopuctyBadiB. CaMe JOCTYIHICTH A0 Tpa-
Bocyis crana podmsaaruch CEPEJ y Mexax OLIHOYHHX IMKIIIB Y SIKOCTI OKPEMOTO MOKa3HUKA, M0
BKJIIOUAE aHalli3: JIOCTyNMHOCTI iH(opmaii npo npaBa, 000B’SI3kK Ta (QYHKIIIOHYBAaHHS MPaBOCYIIS;
(hiHaHCOBOI HOCTYITHOCTI SIK 3AaTHOCTI OIUIATUTU BUTPATH, L0 IOB’A3aHi NPaBOCYAISIM a00 MOXKIIMBO-
CT1 OTpUMAaTH GE3KOLITOBHY AEPXKABHY JOIOMOIY Ui KOHCY/bTALII0; (Pi3UIHOrO JOCTYILY, 110 BKIIIOYA€E
§ AucTaHIIMHUN NOCTYN 4O OPOLERyp, SKi HEOOXiHI IJIs PO3MIALY CIpaBH a00 BUPIIICHHS OKPEMUX
MPABOBUX IHTAHb; JTOCTYIMHOCTI JI0 CIPABETHBOTO PO3IIISIILY CIIPaBU Ta 3abe3nedeHHs npaBa OyTH 3a-
ciyxaHuM B cyii [3, ¢. 87].

MiKHapOHI pEeKOMEH/IAIIT 00 CIPOIICHHS MPOIEAYP POy MAJIO3HAYHUX CIpaB y TO-
PSLIKY OUBIIBHOTO CYIOYMHCTBA 3HAMIIUIN CBOE BiTOOpa)KEHHs y HalliOHATEHOMY 3aKOHOAABCTBI 4epes
3aIpOBaDKEHHS IHCTUTYTY MaJO03HAYHHUX CIIPaB Ta CIPOLIEHOrO MO30BHOIO NPOBaKeHHs. BogHouac
aKTyaJbHOIO 3aJIUIIAETHCA HU3KA TEOPETUUHUX Ta IPAKTUUHUX IIpo0IieM, sKi IOB'sI3aHl HacamIepen i3
BU3HAYCHHSAM KPHUTEPIiiB MAIO3HAYHOCTI CIIPaB Ta IX 3aCTOCYBAaHHSAM CyAaMH. BilmoBinHi BUKINKH 3y-
MOBJTIOIOTH TIOJIAJTBILIHI aHAITI3 TIOJIOKEHb IUBLUIFHOTO IPOIECyaTbHOTO 3aKOHOJABCTBA Ta MPAKTHKH 1X
3acTOCYBaHHS Uit (POPMYBAHHS €IMHUX IT1IXOIB /10 BU3HAYCHHS MaJIO3HAYHOCTI CIIPaB y IIMBUILHOMY
CY/IOYMHCTBI.
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Kpurepii BinHeceHHs cIpaB A0 MaJO3HAUHHMX Y LUBIIBHOMY CYJOUMHCTBI YKpaiHH, a Takox
CYMIXKHI ITpOLIelypHI IUTaHHS KPUTEPiiB BU3HAHHA CIIPaB HE3HAUHOI CKIIAJHOCTI OyJu IPEAMETOM J10-
CIIIJPKEHb YKPATHChKUX HAayKoBLiB. I{uM nuTaHHAM cBOI poOOTH IIPUCBATUIIH, 30KkpeMa, B. BoOpuk [4],
H. Bonnapenko-3emninceka [5], XK. Bacunbesa-Ilanamosa [6], I. Tembapa [20], P. Tomogin [7], I'py-
mnbkuii [8], I. [3aposa [9], A. O. Komichuk [10], A. Konoc [11], . Kopouns [12; 13], C. Kpasmos [14],
B. Mamuannpkuii [15; 16], JI. Maiictpenxo [17], FO. IIputuka [9], b. Parymmna [18], O. Txauyk [19],
O. YrpunoBcbka [20] Ta Gararo iHIMX HayKOBIIB Ta CHELIaJIiCTIB y rajly3i npaBo3acTtocyBaHHs. Pazom
13 THM, C(HOPMYIIBOBAHI JOCIIIHIKAMH BUCHOBKH T4 PEKOMEH/ALLT HE 103BOIMIIM BUPILIMTH IPOOIeM
HeOI[HOSHa‘IHOCTl TIYMa4eHH Ta 3aCTOCYBAHHS BiMOBIAHMX HOPM LMBLILHOTO NMPOLECYaTBHOTO Ipa-
B, sIKi T10B’513aHi 3 BU3HAYCHICTIO Ta NOCIIAOBHICTIO KPUTEPIiB BIAHECCHHS CIIPAB 10 MalO3HAYHHUX.

IocranoBka 3aBaaHHs1. MeTOIO TOCIIHKEHHS € PO3KPUTTSI CYTHOCTI KPUTEPIiB MATO3HAUHUX
y IIUBUTLHOMY CY/IOYMHCTBI, BUSIBIICHHS TPOOJIEMHHUX aCIEKTIiB 1X 3aCTOCYBaHHSI B CY/IOBIl MPAKTHUIII I[H-
BUIBHOTO CYJJOYMHCTBA Ta (POPMYIIFOBAHHS MPOIO3UIIIH 11100 BJOCKOHAICHHS MEXaHi3My BU3HAYCHHS
MaJIO3HAYHOCTI CIIpaB Julsl 3a0€3MEeUeHHsI €JHOCTI [IPAaBO3AaCTOCYBAaHHS 3 LIUX MPOLECYaIbHUX TUTaHb.
TeopeTuuHi 3acaiy BU3HAYEHHS MaJIO3HAYHOCTI CIIPaB y UBIIBHOMY CYJJOUMHCTBI Ta iX CIiBBiHOIIEH-
HS 3 MaJO3HAYHUMU CIIOpaMM Ma€ BUKIIIOUHE 3HAUCHHS JJIsl IPAaBOBOI BU3HAYEHOCTI, MiJICTaB Ta HOPS-
Ky HaJIaHHS TIPaBOBOT IOMIOMOTY 3 IIMBUTEHUX CIIPaB, 8 TAKOXK ISl TPAHCKOPIOHHHX LUBUIHHUX CIIPAB,
BpaxXOBYIOUH YKpPATHO-€BPOMEHCHKI Ta M100albHI IHTErpaliiHi MPOIECH, a TAKOXK BUKIUKaHI i PO3BUT-
KOM 1H(OpPMAIIfHOTO CYCiJIbCTBA, i MITpallier0 YKpaiHIiB uepe3 BIHCHKOBY arpecito.

PesyabraTu pociimkennsi. Binnoinno no Koncrutynii Ykpainu nepeabadeHoO TEpMiH «Ma-
JIO3HA4HI cropu». 30Kpema, 3rifHo 3i cT. 131-2 mpencTtaBHUITBO OCi0 y Cyal 31iIICHIOIOTH BUKIIIOU-
HO aJBOKAaTH. 3aKOHOJABCTBOM MOXYTb OyTH Iepei0OadeHi BUHITKHU, K CTOCYIOTHCS,, 30KpeMa Ma-
JIO3HAYHUX CIIOpiB. BigmoBinHe momoxkeHHs KOHKpeTm3oBaHO y cT. 60 LITK Ykpaiuu 3 yTo4HEHHAM
TOTO, 1[0 CIIPABU Y MAJIIO3HAYHMX CIIOpax € MaJIO3HAaYHUMU CIpaBaMu. Pa3oM i3 TUM, pO3KPHUTTS 3MiCTy
Ta 00CATY FOPUAMYHOT KOHCTPYKIIIi «MaJlO3HAuHI CIIOPW» € 3 Yacy IMOSBU BiJMOBIIHUX HOPM HEBH3HA-
YCHUM, a 3HAYCHHSI, MK 1HIIIM, BU3HAYAETHCS CaMe OCOOIMBHM TIOPSIIKOM iX BUPILIICHHS, 110 00YMOB-
JICHUH nepeyciM pi3HUMU acIeKTaMU JIOCTYILy JI0 IIPaBOCYAs Ta CIPOIIEHHAM CYIOBUX IPOLEYD.

CHiBBiTHOIICHHS ITOHATH «MaJIO3HAYHI CIIPABU» Ta «CIIPABU HE3HAUHOI CKJIAIHOCTI Ta iHILI cripa-
BU, JUISl SIKUX NIPIOPUTETHUM € LIBUJKE BUpileHHs cupaBm» (I. 4 4. 4 ct. 19 VIIK VYkpainu), «crpaBu
HE3HAYHOI CKJIAJIHOCTI, BU3HAHHUX CYIOM MAJIO3HAYHUMH, KPIM CIIPaB, SIKi MJUITAI0Th PO3IISY JIMIIE 33
IIPaBHJIAMH 3arajJbHOTO TI030BHOTO MIPOBA/UKEHHS, Ta CIIPaB, IliHa MO30BY B SKUX IEPEBUIIYE BICIMAECST
PO3MIpIB MPOKUTKOBOTO MiHIMYMY JJIsl Tipane3aaTHux ociox» (1. 2 4. 6 ct. 19 VIIK Vkpainu), a Takox
KpUTEpii, MACTaBU Ta MOPSAOK BU3HAHHS CIIPAaB MajJO3HAYHUMHM CTaBaJIM MPEIMETOM KPUTHYHOI OLiH-
KH HAYKOBLIB Ta npodecionanis y chepi TPaBO3aCTOCYBAHHS. Tak, B. Mamuu1kuii 38epHyB yBary, 1o
B [I1K Vkpainy Mano3HaqHi CpaBu Ta CPaBU HE3HAYHOI CKIIATHOCTI PO3MEKOBAHO HE YITKO, OCKUIKH
y 4. 4 cr. 19 HIIK Vkpaiy Malo3HauHi CIPaBH € OKPEMOKO KAaTeropii Clpas CIPOLICHOIO [O30BHOIO
npoBa/DKeHHs, a y 4. 6 cT. 19 IIIK Vkpainu 10 Mano3Ha4HHUX CIIPaBH BXKE BIJHECEHO CIPAaBU HE3HAY-
HOI CKJIQJIHOCTI, SIKi BU3HAIOTHCS CYJIOM MAJIO3HAYHMMH 3 TICBHUMHU BUHATKAMH. 3MICT Ta 00OCST MOHATTS
«CTpaB HE3HAUHOI CKJIQJIHOCTI» HE PO3KPUBAETHCS, a TEBHI MOB’s13aHi nutanHs y Mexax LIIIK Ykpainu
nyomorothest [15, ¢. 80]. YV 11boMy KOHTEKCTI CIIiZt MiATpUMaTH KpUTHYHKE aprymenT B. boOpuka, Binmo-
BiZIHO J10 sikoro y ¢T. 19 Ta cr. 274 LITK VYkpainu nigxonu oo NpaBoBOro PeryiIOBaHHS BiIMOBIIHUX
IIUTaHb € pisHUMH. 30kpema, y cr. 19 HIIK Ykpainn cyzsidu 3 nepeniky crpas CIpoLICHOTO MO30BHOIO
IIPOBALKCHHS, BILIOBIIHY NPOLEAYPY MOMKHA OXapaKTepU3yBaTH sK BUHATKOBY, CT. 274 LIIIK Vkpaitu
nepe0aueHO Ti/IXiz 0 CIPOLICHOTO IPOBAUKCHHS SIK JI0 3aralbHOIO 3a [ICBHUMH BUHSTKaMH [4, ¢. 98].

H. Cakapa, intepnperyroun ct. 274 I1IIK Vkpainu Ta neski inmn nos’si3aHi nojgoxeHs LITK
VYkpaiHu, y3arajabHUIa HACTYIIHUM YHHOM KpHUTEpil, sKi MOBMHHI OpaTHCh O yBarv Mpu BU3HAYCHHI
«HE3HAYHOI CKJIAJIHOCTI» CIIPaB: CTaja CyJ0Ba MPAKTHKA 3 BUPIIICHHS CIIOpPY; XapakTep Ta KUIbKiCTh 00-
CTaBHH, K MalOTh OyTH BCTAHOBIICHI y CITpaBi (CKJIaJHICTh ITpeaMeTa JOKa3yBaHHs); Cy0’ eKTHUN CKIIal
CIpaBY, BIPOTiAHICTh BCTYIy y CIPaBy IHIIMX YYaCHUKIB; KIJbKICTb IPEJ SIBICHUX BUMOI B MEXaX
OJIHI€T CTIPaBU, MOMIIUBICTh 00’ €THAHHS Ta PO3’€JHAHHS IMO30BHUX BHMOT, 3B 530K CIIPABH 3 iHIIUMHU
cIpaBaMH, 110 1epeOyBaroTh Ha POVl B CylaX; BIIANCHICTh 3 TOUKU 30py MPOCTOPY Ta Yacy Mix
MoJisiIMK Ta (pakTaMu, 10 PO3IVISAAITHCS, 1 MPOIECOM CYJOYMHCTBA; KIIBKICTh Ta CICIU(IUHICTD J10-
Ka3iB y crpaBi, HEOOXiqHICTh 3a0€3CUCHHS I0Ka31B; HASBHICTh BUKIIIOYEHb, SIKI 3aKpiIuieHi 4. 4 cT. 274
IIIK Ykpainu; 1ogaTKoBi 00CTaBUHY, 10 YCKIIaJHIOIOTh BUPILICHHS CIPaBHU (3MIHU 10 3aKOHOJABCTBA,
HasBHICTh MIXKHApOJHHUX YMHHUKIB, €IeMeHTIB Tomo) [21, c. 3].

Yunsaoto penakuiero HITK Ykpainu He BU3HA4YEHO 4ac, KOJIM CIIpaBa IOBMHHA OyTH BU3HAHOIO
y SIKOCT1 MAJIO3HAYHOT sIK CITpaBa He3Ha4HOT cKiIaqHoCTi (1. 2 4. 6 cT. 19 IITK Vkpainu). 3Bakarouu Ha
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HiAMTYHKT «r» 11 2 4. 2 c1. 389 HIIK Vkpainu 1ie BiTHOCHTHCS 0 TOBHOBAKEHb CY/Iy MEpILoi iHCTaHIIT.
BiAmoBiiHE TOJIOKEHHS CIIPUs€ HEBU3HAYCHOCTI II0JI0 HASIBHOCTI IIpaBa Ha OCKAPXKEHHS CYIOBOIO Pi-
LICHHS, MOXKE€ TIPU3BECTH JI0 MOPYLISHHs paBa Ha JOCTYI 0 Cyay 3Baxkaroun Ha npaktuky €KIIJI. Ha
nepexonanHsi H. Cakapwu, sike CIiJl ATpAMAaTH, 33Ul 3al00iraHHs Herepea0adyBaHOCTi MpaBooOMe-
JKCHHs CIIpaBa MOBUHHA OyTH BH3HAHOK Y SKOCTI MAJIO3HAYHOI CYZIOM IEpIIOi IHCTAHIIIi B yXBaJi PO
BIJIKPUTTSI IPOBA/DKEHHS Y CIIPABI 13 HAJIGKHUM MOTHBYBaHH:M [21, ¢. 5]. BogHouac BiAMOBiIHO OibIIl
pannboi no3uuii H. Cakapu € MOXJIMBICTh BU3HAHHS CYJOM CIIPaBU MaJIO3HAUHOI Ha Oyab-sKiid cTail
ii po3misiay, y 3B’43Ky i3 UMM aBTOpKa KPUTHYHO BUCIOBUIIACh 110710 mo3uLiil Bepxosnoro Cyny, Bu-
KJIaJeHUX y BiANOBiAHUX yxBasax (Bix 12.03.2018 p., cipaa Ne 280/236/17, Bin 14.03.2018 p., cnpasa
Ne 127/22669/17, Bin 14.03.2018 p. y cripasi Ne 272/415/17) [22, c. 203].

BonHouac Harenep iCHye Mijixij, SIKUil peaizyeThest il y CyI0BI MPaKTHII, 1110 Oy/Ie MPOIeMOH-
CTPOBAHO HMXKYE, BIJMOBIAHO JI0 SKOTO CY/l Ma€ MPABO BIJHECTH CIIPaBY 10 KaTeropii MaJO3HAYHNX Ha
Oyab-siKiid cTajii CyouMHCTBA. 30KpeMa CyJl alelsIifHOT IHCTaHIIT MOXe 3MIHCHUTH PO3IIIS]] CIIPAaBU
3 BUKJIMKOM CTOPiH, BU3HABIIM TOMUJIKOBICTb BIJHECEHHS CIIPABU A0 MAJIO3HAUHMX CyIOM IepLIoi iH-
crannii. Kpim toro, Ta o6cTaBuHa, 10 Cy/ NepIuoi iHCTaHLil BiIHIiC CIIpaBy 10 KaTeropii MaJo3HaYHUX
MOMHJIKOBO, JUTsi BEpXOBHOTO Cy/y € MiICTaBOO VISl BIAKPHUTTS KACAIiHHOTO MPOBAJKEHHSI, 3BiCHO 32
YMOBH HaJI@KHOTO MOTHBYBaHHs. [IpH [[bOMY CIIiji 3ayBa)KHUTH, IO 3aKOHOJABYI KOHCTPYKIIi «BiJIHE-
CCHHSI CTIPaBH JI0 KaTeropii Majgo3HadHuX moMuikoBoy (4. 3 ct. 389 IITK Ykpainu) Ta «cripaBu He3HAU-
HOI CKJIaJIHOCTI, BU3HaHI cyoM Mano3HadHUMU» (4. 6 cT. 19 IITK VYkpainu) € He TotokHMHU. Came
BukopuctanHs y LIITK YkpaiHu KOHCTpYKIIii «CrpaBy HE3HAYHOI CKJIQJHOCTI» J10, 10 CYTi, BIAIMIHHHX
CIIPaB 3a CKJIAHICTIO Ta XapaKTepOM MOPOPKYE HEBH3HAYCHICT.

3okpema, y cripasi Ne 278/3367/19-11 mo3uBaukoro Oyio npes’ sBIeHO BUMOTH HEMaliHOBOTO Xa-
pakTepy, y 3B’ 3Ky 3 UMM Y Hiil HEMOXITUBO BH3HAYHTH LiHY TO30BY, a TOMY 3a MO3UIIi€I0 BepXoBHOTO
Cylly ClIpaBa HE HAJICKUTh JI0 Kareropii Mano3Haunux [21, c. 7; 24;]. Pa3oM i3 TUM, y MOCTAaHOBI y 3a-
3HAUCHIHM CrHpaBi KpiM TOTo, IO CIIpaBa BiJIHECEHA 10 MAaJO3HAYHHMX MOMUIKOBO, BU3HAYCHO, IO CY/I
MepIoi IHCTAHII] TOMUJIKOBO PO3IVIAIAB 11O CIIPABY B IMOPSIKY CIIPOIIEHOTO TO30BHOTO MPOBA/KEHHS,
HE BpaxyBaBILU KAaTETOPil0 Ta CKJIAJHICTh CIPaBH, 00CIT Ta XapakTep qoKa3iB y HuX. CKJIaIHO 1MOro-
JIUTHCH 13 TaKOK MO3MIIIE, OCKIIBKH BIMOBIHA KaTeropis crpas (BU3HAHHS JIOTOBOPY HEIIMCHUM)
HE € IMIIEPATUBHOIO 1OZ0 PO3IISY Y MEKaX 3arajlbHOrO MO30BHOTO IPOBAUKCHHS, & PO3IIIS]L CIIpaBH
¥ MeXax CIPOLICHOTO O30BHOTO IIPOBAUKCHHS HE € T1iACTABOO JULSL BIIMOBH y BIAKPHTTS KacawliiiHoro
POBA/DKCHHS y ClpaBi. BUsHAYaIbHIM IONIOKEHHSM € Te, O BIANOBiNHO 10 4. 2 ct. 274 LIIK y mo-
PSIKY CIPOLIEHOTO TI030BHOTO ITPOBAIKEHHS MOXKe OyTH pO3IIIsIHYTa Oy/Ib-sIKa iHIIa CIIpaBa, BiTHEeCeHa
JI0 FOPUCIUKINT CY/y, 32 BUHSATKOM CIIPaB, 3a3HaueHuX y 4. 4 1i€l crarti. ToOTO cripaBu Mano3Ha4Hi Ta
CIpaBU HE3HAYHOI CKJIaaHOCTI (i BU3HAHI Cy[OM MallO3HAYHUMHM, W JUIS SIKMX MPIOPUTETOM € IIBHJIKE
BUPIIIEHHS) HE € TOTOXKHUMHU. BiANOBIAHI MONOXKEHHS HE 3aBXKAU OAHO3HAYHO Ta MOCHIJOBHO TIyMa-
YSATBCS TA 3aCTOCOBYIOTBCS Y CYJOBIil MPAKTHIN, y 3B’SI3KY i3 UMM YYaCHHKU CIIPaBU MOXe Oy He-
MPOIOPLIHHO 0OMEKEHI y MpaBi Ha KacaliliHe OCKap)KeHHs CyI0BOTo pimeHHs. B3arani 3akoHonaBua
KOHCTPYKIIisl «BITHECEHHS CIIPABH JI0 MaJO3HAYHUX ITOMUIIKOBO» KPHTHYHO OIIHYBAJIACh JOCIiTHUKA-
MH 31 CIIPaBEVTUBHMH apI'yMEHTaMH Ha KOPHCTb TOTO, IO AUCKPENiHHUX TTOBHOBAXEHD CYAY, OCKITbKU
OYEBHJIHIM € T€, 10 3HAYHA KiJBKICTh CIpaB y MPOTHICIKHOMY pa3i AifiCHO OyayTh BITHOCHUTHCS 10
MaJIO3HAYHUX HIOUTO IOMHUIIKOBO [23, ¢. 85].

VHAOUHNTH JOCHIKyBaHy HEOJHO3HAYHICTP MOXKHA HA HACTYIIHOMY IpHUKIai. Y crpasi
Ne 684/399/23 3a m030BOM TPO PO3ipBaHHS JOTOBOPY OPEHIM 3eMEIBHOI JIUISHKH, CTATHEHHS 3a00p-
TOBAaHOCTI 32 JIOTOBOPOM OpPEH/IH, Iepeiady 3eMeNbHOI MUISHKH BIACHHKY Ta CTATHEHHS MOpPAalbHOI
mkoau Bepxosuuii Cyn BU3HAUMB, IO 32 XapaKTEPOM CITIPHUX MPABOBIAHOCHH Ta MPEIMETOM IT030BY
CIpaBa € MAJIO3HAYHOIO SIK HE3HAYHOI CKIAJHOCTI, He HAJEKHUTh 0 CIPaB, SKi MUIATAlOTh PO3IIIALY
JIMILIE 33 IPABUJIAMHU 3arajbHOTO IO30BHOTO IIPOBAUKEHHS, a IiHA I030BY HE MEPEBHUIIy€ ABICTI I AT/IC-
CSIT PO3MIPiB MPOXKUTKOBOIO MiHIMYMY ISl ITpare31aTHUX oci0. BiamoBinHo cynoBi pilleHHs y ciipaBi
Ne 684/399/23 mMoxyTb OyTH OCKapKEeHI B KacalliifHOMy HOPSAKY 3a HasIBHOCTI YMOB, sIKi Iepe0aueHi
y 1. 2 4. 3 ct. 389 LIIK VYkpainu [25].

YV KOHTEKCTi OMIOHUX BHIAJIKIB, IO € XapaKTEPHUMH JJISI CYJJOBOI MPAKTUKH, MAEMO 3BEPHYTH
yBary Ha CHiBBIJIHOLICHHS mojioxkeHb craredt 19 1 274 HIIK VYkpainu. 3okpema, O. KonicHuK poOUTh
BHCHOBOK, 1110 «MaJIO3HAUHI CIIPAaBU» Ta «CIIPABU HE3HAYHOT CKIIAJIHOCTI» HE YiTKO PO3MEKOBaHI, 3MICT
1 CYTHICTB «CIpaB HE3HAYHOI CKIIAHOCTI» € He po3kpuToro [10, c. 46]. JI. MaiicTpeHKo, y CBOIO 4epry,
CTaBHUTh CIIYIIHE 3alMTaHHA IPO T€, YN € MAJO3HAYHUMH BCi CIIPABH, SIKi PO3IIAIAIOTECS Y MOPSAKY
CIPOIIEHOTO TI030BHOTO MPOBA/KEHHS, YH MArOTh OOOB’SI3KOBO BH3HABATHCh MAJIO3HAYHUMH CIIpa-
BH, 00 PO3MIISLAATHCS B TMOPSIKY CIPOLICHOTO MpoBapKkeHHs? KpiM TOro, TEOPETUYHO Ta MPAKTHIHO
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B)XJIMBUM € BU3HAYCHHS MIPABOBOTO 3HAYCHHS BiAnoBinHoro noiny. s uporo JI. MaiictpeHko HaBo-
JUTh apTyMEHTH, 1[0 SIKILO CIPaBa BU3HAETHCS MAJIO3HAUHOI0, 1€ MOBA PO MOPSIOK PO3IILALY, SIKUH
BU3HAYCHHH ISl KaTeropii MaJIO3HAYHUX CIIPAB, 30KpeMa: MPaBUIIa MOJaHHs BiAMOBI1aueM 3arnepedcHb
MIPOTH PO3IIIY CIPABH B MOPSAKY CIIPOIIEHOTO MO30BHOTO MPOBA/KEHHS HE 3aCTOCOBYIOThCS. Kpim
toro, y I{ITK YkpaiHu He BH3HAUCHO, IO Cy/ MOBHHHUI BU3HATH CIIPaBy MaJjO3HAYHOO, 1100 BOHA
PO3IIAAANIach y MeXax CIPOIICHOTO II030BHOTO MPOBA/DKEHHS. Y TPOTHIICKHOMY BHIIQ/IKy BTPadaioTh
CEHC OKpeMi mpoliecyaibHi HOPMH, 10 3aKpimieHi y 4. 2 ¢1. 161, y u. 2 ct. 274, y 4. 7 ct. 277 HIIK
VYkpainu [17]. BigHeceHHs cnpaBu 10 KaTeropii MajJo3HaYHUX JO3BOJISE 3/1HCHIOBATH IIPEACTABHULITBO
y cyai 0co0i, sika He € aJIBOKATOM, a TaKOXK MOXKE OOMEXUTH IeperIsi] CyA0BUX PillIeHb Y MaJIO3HAYHUX
crpaBax B KacallliHOMY HOPSAKY (3 AeSKUMHU BUHATKaMH). Sk 3a3Ha4mia JI. MalicTpeHKko, CIIit 9iTKO
PO3PI3HATH, NPOLECyaTbHI MICTaBH VIS PO3IILY CIPABH B HOPSAKY CIIPOLICHOTO ITO30BHOTO MPOBa-
JOKEHHSI BiAMoBiaHO 10 1. 1 4. 1 ct. 274 IIIK Vkpainu (BcraHoBieHHH (akT Majg03HAYHOCTI CIIPaBU
a00 BU3HAHHS 11 MaJO3HAYHOIO CYJIOM) Ta BiANMoBiHO A0 4. 2 c1. 274 LK VYkpainu (Oynb-sika cripasa,
SKILO CYJl BPAXOBYIOYH JIyMKY Ta apryMEHTH CTOPIH MPHHJIE 10 BUCHOBKY IPO 11 PO3IVIAA B MOPSAKY
CIIPOILIEHOT'0 MTO30BHOTO MPOBaKeHHi) [17].

BinnosigHo 10 4. 4 ct. 19 LIIK Ykpaiuu cripolleHe Mo30BHE MPOBAKEHHS NMPU3HAYCHE JIJIS
pO3TIIsiAY 1 MallO3HAUHUX CIpaB, 1 CIIPaB HE3HAUHOI CKJIATHOCTI Ta IHIIMX CIpaB, Ui SKUX TPIOpH-
TETHUM € IIBHKE BUPIMIEHHS cpaBd. Majo3HaYHUMHU CIpaBaMH, sKi BU3HAIOTHCS TAKMMHU 3aKOHOM,
€ CIIPaBH, Y SIKUX Y SIKUX I[IHA TI030BY HE MEPEBUIILYE TPULSTH PO3MIPIB MPOXKUTKOBOTO MIHIMYMY JIIst
npane3aaTHUX oci0, CIpaBu PO 3aXUCT MPaB CHOXKUBAYIB, I[iHA I1030BY B SKHUX HE MEPEBHIIYE ILiCT-
JECATH PO3MIpIB MIPOKUTKOBOTO MiHIMYMY JUIsl IIpane3JaTHUX oci. Bix nuckpeniiiHux noBHOBa)KEHb
Cy/ly 3aJIe)KHTh BUSHAYCHHS PO3IIISALY CIPABH B IIOPSIIKY CIIPOILICHOTO II030BHOTO NPOBAJIKCHHS CIIPaB
HE3HAYHOI CKJIA/IHOCTI, BUSHAHNUX CYJ0OM MaJIO3HAYHNUMH (BiAMOBIHO 10 HABEICHUX Y CTATTi IPUKIA/B
3 CyHAOBOI IIPAaKTHKU BepXOBHUIA Cyx BH3HAE HUMH CIIPaBHU i 03 LiHM ITO30BY, 1 3 TOEIHAHHSM BUMOT
PI3HOTO XapakTepy), KpiM CIIpaB, SKi NS0Tk PO3NISY JHIIE 32 MPaBUJIaMU 3arajbHOTO TO30BHOTO
IIPOBAKEHHSI, Ta CIPaB, IiHA MIO30BY B IKUX MEPEBUIIYE BiCIMAECAT PO3MipiB MPOKUTKOBOTO MiHIMY-
My ai1s npanesfaTaux ocib (ct. 274 HIIK VYkpainu).

[IpaBuiibHE BU3HAUSHHS CIIPABH K MaJIO3HAYHOI Ma€ BUKJIFOYHE 3HAUEHHS JUI JOTPUMAHHS I1pa-
Ba Ha CIPaBEIUIMBHI CYJ, a TAKOX JOCTYMHOCTI KacalliifHOro ockapykeHHs. HempaBuibHe BU3HAYCHHS
Kareropii ClipaBy CyAaMH € HEPOTIOPIIHHNM, Herlepe0aueHIM 3aKOHOM OOMEXEHHSIM ITpaBa Ha CYIOBHI
3aXMCT, OPYIILYE TIPaBO Ha CHpaBeIMBUIN Cyl. BifmoiaHo 10 3a3HaueHoi Buiie crpaBu Ne 684/399/23
B OJIHI} MO30BHIHM 3asBi MOEJHAHO JICKIIbKA BUMOT MalHOBOTO Ta HEMAiHOBOTO XapakKTepy, 0 HE Jae
HiJCTaB OJHO3HAYHO BITHOCUTH CIIPABY 10 MaJIO3HAYHMX, BOXHOUYAC IO3BOJISIE 3AIHCHUTH O3NS CIIPABH
B IIPSZIKY CIPOLLEHOIO I030BHOIO MpoBa ke . Cyz1 nepIol iHcTaHLil IPU3HAYUB PO3IIS CIIPABU B I10-
PSLIKY 3arajbHOIO O30BHOIO IPOBaKeHHs [25]. B iHIINX aHanoriuHuX crpasax, skux B Peectpi MicTucs
om3bko 1000 cripas 3 1 ciunst 2019 poky, CyaM TaKoK NPU3HAYAIN PO3MIISL CIPAB B OPSIKY 3JIbHOTO
TT030BHOTO TpoBapKeHHS [26; 27; 28; 29; 30]. BogHouac € cripaBu, y SIKUX CyIH MIPUXOIATH 10 BUCHOBKY
PO MOXKJIMBICTD PO3MISIAY LMBUIBHOI CIIPaBU B TIOPSIIKY CIIPOLIEHOTO MO30BHOTO MPOBAKEHHS 3 MOBi-
JIOMJICHHSIM (BUKJIMKOM) CTOPIH Ta MPOBEJCHHIM CyA0BOT0 3aciganus [31].

CrpaBu 3a 1030BaMU IIPO PO3iPBaHHS JOTOBOPY OPEHAU 3€MENIbHOT JUISTHKH, CTATHEHHS 3a00p-
TOBAHOCTI 3a JIOTOBOPOM OPEHAH, Iepefiady 3eMeIbHOI TUISHKHM BIACHUKY Ta CTATHEHHS MOpPAaJbHOI
LIKOJU € JOCUTh PO3MOBCIO/DKEHUMH Y CY/IOBH MPAKTHUII, Ta MI0J0 iX 3HAaYEeHHS Ta Kareropii Bepxos-
HuM Cynom Oyiu BHCIIOBJICHI HEOHO3HAYHI IPaBOBI MO3HUIIIT.30KpeMa, BiIIOBITHO 10 YXBau 25 JIUTI-
Hs 2024 poky y crpasi Ne 709/555/23 Bepxosuuit Cyn y ckiafi moctiinoi kounerii cymais [Meproi
cynoBoi manatu KacariifHoro 1uBiIbHOrO Cy/ly BiJMOBUB Y BIJIKPHTTI KacaliHOTO IPOBA/KCHHS HE
y 3B’S3KY 13 THM, 1110 CIIpaBa € MaJI03HAYHOI0, a 3 MiICTAB TOTO, 10 3 HABEICHUX 3assBHUKOM O0CTaBHHU
B 00rpyHTyBaHHs 4. 3 ct. 389 LK Ykpainu, Hemae BiIoMOCTEH Mpo Te, 10 CripaBa CTOCY€EThCs IUTaH-
Hs[ TIPaBa, ke Mae PyHJaMEHTAIbHE 3HAYCHHS IS POPMYBAHHS €MHOI [IPABO3aCTOCOBYOL TPaKTHKH.
3asBHUK TAKOXX HE JIOBIB HASIBHOCTI POTHPIYYsl MK BUCHOBKAMHU Y CIIPaBi CYJIiB OMEPEIHIX 1HCTAHIIIH
Ta CyIOBOIO TPakTUKO0 BepxoBHoro Cyay y crnpaBax 3 «iICHTUYHHMH (PAKTUIHHUMHU OOCTaBUHAMID).
3arajioM MOTHBYBaHHS KacalliifHOT CKapry IMOJISITa€e y 3arnepedeHHi OIIHKKA CyJlaMH HasBHUX Yy CIpaBi
JIOKa3iB Ta BCTAHOBJICHUX OOCTABMH, aJie¢ HE HaJaHO OOTPYHTYBaHHS (yHIAMEHTAIBHOCTI BHPIIICHUX
y CIIpaBi IPAaBOBUX MHUTaHb, & aHAJI3 KOJETI€I0 CYOBUX PILIEHb y CIPaBi Ta apryMEHTIB 3asiBHUKA HE
MiATBEP/UKYIOTH TOTO, IO CIIPaBa Mae JUIs HbOTO BUHSATKOBE 3Ha4YeHHs [32].

B inmiii cripasi Bepxosuuii Cyp y ckiaai konerii cyanis Ilepmroi cynosoi nanaru KacauiiiHoro
LUBLUTEHOTO CyIy NPHAHSB KacalliiHy CKapry BiJITOBiZada, He 3BakKaB Ha Ti 00CTaBUHY, 110 MIEBHI BUMOTH
€ MaJIO3HAYHUMH, a TIOCHJIAIOYHCH JIMIIE HA HASIBHICTH TOTO, IO B CYJJOBOMY PIIlIEHHI CyZIOM 3aCTOCOBAHO
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HOpMY IIpaBa 0e3 ypaxyBaHHSI BUCHOBKY IIOAO 3aCTOCYBaHHS HOPMH IIpaBa y MOAIOHHMX NPaBOBiIHOCH-
HaxX, BUKJIaJieHoro y nocranoi Bepxosnoro Cyny [33]. Hacnimytouu JIoriKy 3 nonepeHboro npHKIary,
Y BIZIKPHUTTI MPOBAKEHHS CY/] MIT Ta MaB Bi]MOBUTH 3 THX ITi/ICTaB, IO CIIPaBa € MaJO3HAYHOIO, CYJIOBE
pillleHHs y SIKiH He MiuIsirae KacauiifHoMy ockapkeHHro (cT. 389, 394 LIIIK Ykpainn).

BiamosinHo 10 nmocraHoBH Bix 06 Gepesns 2019 poky Bepxosuuii Cyn y ckinani O0’eanaHol ma-
naru KacanifiHoro 1iuBisibHOTO cyny y cripaii Ne 183/262/17 BinkpuB NpoBaJKECHHS, 3aHAYKB, 1110 3 ypa-
XyBaHHSIM IIiHH 11030BY, BUMOT T1. 1 4. 6 cT. 19 LIITIK Ykpainu cripaBa, sika € IpeIMeToM Meperisiy, € Ma-
JIO3HAYHOIO, aJIe 3a3Ha4uB, 1110 € MiJCTaBU JUIS KacaliifHOro Neperisay CyJOBOro pillleHHs Y Lill crpaBy,
OCKIJIbKY KacalliliHa cKapra CTOCy€ThCsl IUTAaHHS [PaBa, sike Mae yHIaMEHTalbHe 3HaYeHHS 1711 opMy-
BaHHS €IMHOI IIPaBO3aCTOCOBYOI NPakTHKH [34]. BomHOuac npenmeTom npest’ sBIeHOro M030BY BiAMOBII-
HO JI0 JIaHUX PEECTPY € PO3IPBAHHS IOTOBOPY OPEH/IH 3eMEJbHOT TUISTHKH, 8 HAJIGKHUX apTyMEHTIB LI0JI0
BIZTHECEHHS CIIPABH JI0 KaTeropii Majo3HauHUX He OyJI0 HaBEICHO, TaK CaMo SIK i apryMEHTIB Ha KOPUCTh
(yHIaMEHTAIbHOTO 3HAYEHHS 1Sl (JOPMYBaHHS €IMHOI IPaBO3aCTOCOBYOT IPAKTHKH.

V cnpasi Ne 709/344/23 Bepxosuuii Cyz AiiIIIOB BUCHOBKY IPO BiAMOBY y BIIKPHUTTI Kacarii-
HOTO IPOBAJUKEHHS, OCKUJIBKY BOHA IOJJaHa Ha CYJOBE PILlEHHs y Malo3HauHii cripaBi, 0OIpyHTyBaB
CBOIO MO3HLIII0, BPAXOBYIOUH monoxeHHs CT. 19 HIIK Yipainu y CHCTeMHOMY 3B'A3Ky 3 HOPMaMH CTa-
TeI/I 274, 389 Ta 394 L[HK VYkpainu cyn Bl'[paBl BII[HCCTI/I CIIPaBy 10 KaTeropn MaJIO3HaYHUX Ha OyIib-
3eMeJbHOI AUISHKH, CTATHEHHS 3a00pTOBAaHOCTI 3a JOTOBOPOM OPEHIIH, Iepeady 3eMeNIbHOT TIISTHKU
BJIACHUKY Ta CTSATHEHHS MOpaibHOI (HeMaiHOBO1) mkoau. BogHouac cyn mociaBcs JIuie Ha BUMOTH,
SIKI MAIOTb L[iHy 11030BY (CyKynHo 41 336, 70), Bu3HaBIIH ii clipaBOX0 HE3HAUHOI CKJIAJHOCTI B1AIOBIAHO
110 TostokeHsb 4. 4 c1. 274 IITK Ykpaiuu. [TocunanHs 3assBHUKA y KacalliiHii ckap3i Ha QyHIaMeHTab-
HE 3HAYCHHSI MMUTaHHS NpaBa, SKOTO CTOCYEThCS KacaliifHa cKapra, cyl BH3HaB HE OOTPYHTOBaHUMH,
OCKIJIbKM BOHH HE BIUIMBaTUMYTh Ha 3HAYHY KUIbKICTh CIIOPIB, CTBOPIOIOUH TPUBAJIMHI Y Yaci Ta BiIMiH-
HUI1 BiJ] TOTO, IO iICHYBaB /IO LILOTO, MiAXIJ 0 BUPILICHHS aKTyalbHOI MPaBoBOi npobiemu. [HTepec
IIPE/ICTABMISAIOTH MTOJIOXKEHHS, SKi Y IIOCTaHOBI IIPE3IOMYIOTHCS HAJIE€KHO MOTUBOBAHUMH, 30KpEMa, 110
3aCTOCYBaHHs KPUTEPil0 MaJIO3HAYHOCTI y 11il CIIpaBi € nependoadyBaHuM, Te, 1110 Y MaJ03HauHil cripasi
HE3ro/1a 3assBHUKA 13 CYIOBUM PIllIEHHSIM, BCTAHOBJICHHMH CYJOM 00CTaBHHAMH Ta OL[IHKOIO JIOKa3iB HE
€ MiJICTaBOO IS BIAKPUTTS KacaliiHOro MpoBaKeHHs [35].

3Baxkalouu Ha BUKIaJleHe, Ipy 3acTocyBanHi nepeabadenux LIIK Ykpainu oniHouHuX KpuTepi-
1B MaJIO3HAYHOCTI CIIPaBH OCHOBOIIOJIOKHHUM € MPHHIUI TporopiiiiiHocTi. Moro peanizauis 31iicHI0-
€ThCS Uepe3 aJITOPUTM OLIHKU HPOIOPLIHHOCTI TPaBOOOMEKEHHS, 3a IKUM CyJ IIPH BU3HAYCHHI IOPAA-
Ky 311HCHEHHS MPaBOCYJl MAa€ OIIHUTH MOXJIMBICTH Ta IOUIJIbHICTH MPAaBOOOMEKEHHS BiJIIIOBITHO
JI0 3aBJaHb LUBLIBHOTO CYIOYMHCTBA, 3 METOIO0 JOTPUMAaHHS PO3yMHOTO 0ajlaHCy MiXK NPUBaTHUMHU Ta
MyOMIYHAMH 1HTepecaMHy, a TaKoXkK 3 YpaxXyBaHHSIM CKJIaJHOCTI CIIPaBH, 3HAYSHHsI CIIPAaBU ISl CTOPIH,
0COOIMBOCTEH TIPEIMETA CIIOPY, IIIHK T030BY TOLIO. 3a0e3MCUCHHS €THOCTI CYJ0BOI MPAKTHKH 3 JOCIi-
JOKEHUX MUTaHb MOTpeOye 0COOIMBOT yBark Ta MOXKJIMBE JIUIIIE 32 YMOBH YITKOTO PO3YyMiHHS CITIBBIIHO-
LICHHS KaTeropiit cripas, KpUTEPIiB iX po3MeKyBaHHs Ta MPOLECYAIbHUX HACII/IKIB BiJIHECCHHS CIIpaB
JI0 MQJIO3HAUHHX, 3 OOOB'SI3KOBUM JOTPHUMAHHAM IPHHIUITY IPONOPLIiHHOCTI mpu peanizamii cyzoM
JUCKPELifHUX TOBHOBAXEHb.

BucnoBku. [IpoBeieHe NOCTIDKEHHS TEOPETHYHUX Ta MPAKTHYHUX ACIHEKTIB BCTAHOBJICHHS
KPHTEPiiB MaJIO3HAYHOCTI CIIPAB y UBIIBHOMY CYTOYHHCTBI TIO3BOJIHIIO BUSBUTH HEOTHO3HAYHICTD Cy-
JIOBOi NMPAKTHUKHU 3 BU3HAUCHHS TOPSIKY BUPILIEHHS CIPaB, 30KpeMa y MeKax CIIPOILIEHOTO II030BHOTO
MPOBAKECHHS. BUsIBICHA TEPMIHOJIIOTIYHA HEY3TO/PKEHICTh Ta CTajla HeBU3HAYCHICTh CITiBBIIHOLICHHS
MOHSATH «MaJIO3HA4Hi CIIPAaBM» Ta «CIPABU HE3HAYHOI CKJIAJHOCTI» CBiIYaTh MPO HEOOXiAHICTH 3aKo-
HOJIaBUOI Ta [IPaBO3aCTOCOBHOI KOHKPETH3alli] KaTeropii «crpaB He3HAUHOI ckIagHoCTi». Lle € onHieto
3 OCHOBOIIOJIOXKHUX YMOB €JJHOCTI CYJOBOi IIPAaKTHKHU, 3BaXKar04u Ha poib BepxoBHoro Cyny, 3 3acTo-
CYBaHHSI HOPM IPOLECYaIbHOTO PaBa, 0 PErYIIO0Th MOPSIOK BiJHECEHHS CIpaB J0 MaJO3HAYHUX
SIK TAKHX, 10 € MaJO3HAYHUMH, a00 IHIIHX CIpaB, 110 MOXKYTh OyTH BHpILIEH] B TIOPSAKY CIPOIIEHOTO
MI030BHOTO MPOBaKeHHs. HaranbHOIo € mpobiiemMa po3MeKyBaHHSI MiICTaB JUIS PO3IVIALY CIIPABH B I10-
PSLIKY CIPOLIEHOTO MTO30BHOTO ITPOBAKEHHsI T2 BU3HAHHS CIIPABU MAJI03HAYHOIO, OCKITBKH 1€ TIPU3BO-
JTh O Pi3HUX MpolecyanbHUX HachigkiB. CyoBa MpakTHKA IEMOHCTPYE BiICYTHICTh OZHO3HAYHUX
MiAXO/IB 1110JI0 MOXKJIMBOCTI BiJIHECEHHSI CIPaBH JI0 KaTeropii MaJlo3HAYHUX Ha Pi3HHUX CTalisX CyI0-
Boro npouecy. [1orpeOytoTh BAOCKOHAJIEHHS KPUTEPii OLIHKK CIIPaB 1040 {X 3HAUEHHS Ta CKIaJHOCTI,
Y SKHX TIOEJHAHO BUMOTH MaifHOBOTO Ta HEMAiHOBOTO XapaKTepy.

HemocmiioBHe TOTpUMaHHS BUMOT TIPUHIHUITY MPOTOPIIHHOCTI, KA € OCHOBOIIOJIOXHUM TIPH
BIJIHECEHHI CIIPaB JI0 MaJIO3HAYHUX, Y CYJIOBIi MPAKTHII HE MA€E YITKUX KPUTEPIiB 3aCTOCYBAHHS Cy/IaMH,
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IO MEPENIKo/PKae (POPMYBaHHIO €TMHOT CY/I0BOI TIPAKTUKHU. BU3HA4YAILHUM € OOMEKEHHS AUCKPEIIHHUX
[IOBHOBa)XEHb Cy/ly IIPY BU3HAYEHHI MAJIO3HAYHOCTI CIIPaBH, OCKUIBKH HIMPOKI JUCKPELiHHI TOBHOBaXEH-
HSl IPU3BOJATH 0 HEOAHAKOBOIO 3aCTOCYBaHHS HOPM Ta IOPOKYIOTh CYIIEPEWIUBY CyIOBY IIPAKTHUKY.

IMpuHIMT MpomopuiifHOCTI Ta MpaBoBa BH3HAYEHICTh Y KOHTEKCTI MPABOCYIISA CTOCYIOTECS HE
JIHIIIE TPOIECyalbHOTO 3aKOHY, a i MpaKTHKM Horo 3acTocyBaHHS. Hapa3i y KOHTEKCTI JOCIHiKeHUX
MIPaBO3aCTOCOBHUX ITUTAaHb ICHYIOTh CYTTEBI HEJONIKK B peaizailii nepedayeHoro 3aKkOHOM MeXaHi3-
My MOTHUBYBaHHS CyIOBHX PillIeHb II[0JI0 BU3HAHHS CIIPaBM MaJT03HAYHOIO. [le HeraTMBHO BILUTHBAE HA
nepen0adyBaHICTh CYJOBOi NIPAKTUKU Ta €(EKTHUBHUM 3aXUCT IpaB YYaCHUKIB Ipolecy. BukoHanHs
cyzamu 00O0B'SI3Ky HaJ€KHOIO MOTUBYBAHHS PILIEHHs 1100 BU3HAHHA CIPaBU MaJO3HAYHOIO 3 ypaxy-
BaHHSM 3aCTOCOBHUX JIO KOHKPETHOTO BHITAJKy KPHTEPIiB Ta 00CTaBUH CIIPABU Ma€ CIIPUSTH 3a0e3Ire-
YEHHIO €JHOCTI CylOBOi MpaKkTHKU. Take MOTHBYBaHHS Ma€ HAJIEXKHO IEMOHCTPYBATH, IO apryMEHTH
0CO0M MOUyYTI CyIIOM, a B iX MIATBEPKCHHS Ta 100 KOKHOTO KPUTEPIH0 MallO3HAYHOCTI HABEICHO
BIJINIOBI/IHI MOTHBH 3 ypaxXyBaHHSIM BUMOT ITPOMOPIIHHOCTI.

IlepcrieKTUBHUM HampsSMKOM MOAANBIINX JOCHIIKEHb € PO3pOOKa WiTKUX KPUTEPiiB Ui BU-
3HAYEHHs MaJIO3HAYHOCTI CIIPaB Ta BIOCKOHAJICHHS MEXaHi3My IX 3aCTOCYBAHHS 3 YpaxXyBaHHSIM IIPUH-
LUIy IPOHOPLIIHOCTI, BUMOI CIPAaBEAIMBOIO CYJOUUHCTBA, YIAOCKOHAJICHHS CYMIXKHUX FOPHIUUHUI
KOHCTPYKIIiH, 3aCTOCYBaHHS SKUX MOXE BIUTHHYTH 9X HEIPaBOMIPHO OOMEXHUTH IIPAaBO Ha JOCTYI JO
TIPaBOCYIIS.
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IHTAPKOBA T'IO.

PO3SMEKYBAHHS JOT'OBOPY JOBIYHOI'O YTPUMAHHA
3 IHIMUMHA JOTOBOPAMMU ITPO MEPETAHHA MAWMHA VY BJIACHICTb:
MPUKJIAJTHAN ACITEKT

DISTINGUISHING A LIFE MAINTENANCE CONTRACT FROM
OTHER CONTRACTS ON THE TRANSFER OF PROPERTY OWNERSHIP:
AN APPLIED ASPECT

CTaTTs NpHCBSYCHA PO3KPUTTIO KPUTEPIiB PO3MEKYBAHHS JIOrOBOPIB JIOBIYHOTO
YTPUMAaHHS 13 IHITUMU AOTOBIPHUMH KOHCTPYKLISIMU IIPO NEPEJaHHs MaiiHa y BIaCHICTh
Kpi3b MPU3My NPUKIATHOTO aCIEKTy.

Pegynbsratu gocinimkeHHs. OCOONMBICTIO TOTOBOPY IOBIYHOTO YTPHMaHHS MOXXHA
BBa)KaTH MOTIMHAHHS Y ce0e HalOUTbII BPa3JIMBUX aClEKTIB Cy0’€KTHOTO CKIay (MOXH-
JIUH BIK OJIHI€T CTOPOHM), 110 B pa3i OCKapKEHHsI IOTOBOPY MOXKE BH/IABATUCS CTOPOHOIO
K (haKT HECIIPOMOXKHOCTI MiJ] Yac yKJIaJeHHs Ui BUKOHAHHS JOTOBOPY YCBIIOMIIIOBATH
IPUPOAY YKIIAJEHOTO I0TOBODY.

JloBEICHO, 1WI0 PO3MEXKYBAHHS! IPUPO/M JOTOBOPIB JOBIMHOIO yTPUMAHHS 1 CIIA/IKO-
BOTO JIOTOBOPY TOJISITAE B MOMEHTI BUSIBJICHHS ITOMIJIKH: TIOMHJIKa CTOPOHH Ha CTaii
YKIJIaJ€HHS JOTOBOPY CBIUHUTH TIPO Te, IO YKIAISHUH TOTOBip Mae OyTH BH3HAHHUN He-
nivicauM. KoHcTaroBaHo, 110 cama 1o co0i 3MiHa HaMipiB CTOPOHM HE MPU3BOIUTH 10
ABTOMATHYHOTO BH3HAHHS J[OrOBOPY JOBIYHOTO YTPHUMAHHS HEIIHCHUM. SIKIIO MOMEHT
BHHUKHCHHS IOMMIJIKUA BCTaHOBIIIOETHCS BXKE ITijl 4aC BUKOHAHHS JOrOBOPY — y IpaK-
TUYHIH IUI0MKHI e()eKTUBHUM, 3aKOHHUM 1 HaJIe)KHUM OyJIe 3asBJIeHa BUMOTa IIPO Po3i-
PBaHHS JOTOBOPIB (IO € AUCTIO3UTUBHUM ITPABOM ITo3uBada). OOIPYHTOBAHO, IO Maiike
HIKOJIK OTOBIp JOBIYHOTO YTPHUMAHHS CTOCYETHCSI BUKITIOUHO (DiHAHCOBOTO yTPUMAaHHS.
Cama Ha3Ba I[bOT0 JIOTOBOPY OPIEHTYE CTOPIH HA PUCYTHICTh TAKOT CKJIAJIOBOT SIK «HATY-
panbHe» yTpUMaHHs yepe3 Oe3rocepeHe MKIyBaHHS 1 YaCTKOBE MaliHOBE yTPHMaHHSI.
OcTaHHE SIK IPAaBUJIO HEBEJMKE, 3BayKaloun Ha HEBU3HAYCHICTH 1 aJI€aTOPHICTh CTPOKIB
JIOrOBOpY. 3ayBaXKeHO, 1110 IPaBUIIA i MiJIXOAX MIKITyBaHHS W OISy B JIOTOBOPAX MPO-
MHICYIOTBCS YiTKO, a X HEBHKOHAHHS iX MOXKE CIYI'YBaTH IiJCTaBOIO JUIS PO3ipBAaHHS
noroopy. [IpogemMoncTpoBaHmMit ccTeMHNH Tiaxin npakTuku Bepxosroro Cyay y pos-
MEXyBaHHI MAifHOBOTO YTPHMAaHHS K eJIeMEHT 3000B’s3aHb MalfHOBOTO XapakTepy Ta
JIOTJISIL, SIKAH 3-TIOMDK 1HIIIOTO MOYKE ITOJISITaTH B KOHKPETHHX JIisIX, TYpOOTI Ta MiKITyBaH-
Hi HaOyBaua mpo BiAuyXKyBaya 3 OISy Ha HOrO MOXMIJIMH BiK Ta MOTpedy B CTOPOHHIH
JIOTIOMO31.

Knrwuosi cnosa: 00206ip 008i4H020 YMPUMAHHS, VKIAOEHHS, BUKOHAHHA 002080DY,
€y006a NPAKMUKA, NO306He NPOBAOH#CEHHS, 00800U CIOPIH.

The article is devoted to the disclosure of the criteria for distinguishing between life
care contracts and other contractual structures for the transfer of property into ownership
through the prism of the applied aspect.

Results of the study. The peculiarity of a life care contract is that it absorbs the most
vulnerable aspects of the subject composition (elderly age of one party), which, in case
of challenging the contract, may be presented by a party as the fact of its inability to
realize the nature of the contract when concluding or performing the contract. The author
proves that the distinction between the nature of life care contracts and inheritance
contracts lies in the moment of detection of a mistake: a party's mistake at the stage of
concluding a contract indicates that the concluded contract should be declared invalid.

© IHAPKOBA T'1O. — xaaauaar IopuIddHiX HayK, JOLEHT, 3aCTYITHUK JTUPEKTOpa 3 HaBYAIbHO-
HaykoBol po6otu (ITBH3 «KponuBHHIBKHIT IHCTUTYTY JIEP/KABHOTO Ta MYHIIUIAIBLHOTO YIIPABIiHHS)
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The author states that a change in the intentions of a party does not automatically lead
to invalidation of a life care contract. If the moment of the error is established already
during the performance of the contract, in practical terms, it will be effective, lawful and
proper to claim termination of the contract (which is the plaintiff's discretionary right).
The author proves that almost never a life care agreement concerns exclusively financial
maintenance. The very name of this agreement orientates the parties to the presence of
such a component as “in-kind” maintenance through direct care and partial property
maintenance. The latter is usually small, given the uncertainty and aleatory nature of the
contract. It is noted that the rules and approaches to care and maintenance are clearly
stated in the agreements, and their failure to comply with them may serve as grounds for
termination of the agreement. The author demonstrates the systematic approach of the
Supreme Court's practice in distinguishing between property maintenance as an element
of property obligations and care, which, among other things, may consist of specific
actions, care and concern of the acquirer for the alienator, given his/her advanced age and
the need for outside assistance.

Key words: life care contract, conclusion, performance of the contract, case law,
lawsuit proceedings, arguments of the parties.

ITocranoBka npo0Jemu. J[oroBipHi KOHCTPYKLII 3 epefaHHsl MaliHa y BJIACHICTh CTaHOBIISITD
OCHOBY IIMBUIBHOTO 000pPOTY, OCKUIBKM € HaHOIIbII MOMIMPEHUMH B CTATUCTHULI YKIIAJICHHS y4acHH-
KaMH OUBUTBHAX BiJHOCHH, TIOYMHAIOYH 3 PO3APIOHOT KYIIBIIi-IPOAaXKy, 3aBEPLIYIOUH CKIaJHAUMH Oa-
raroeTarHUMH 1HBECTUIIHUMU goroBopamu. CHUTBHUM y X JIOTOBOPAxX € MepexiJ BJIaCHOCTI BiJl
MIOTIEPEeTHBOTO JI0 HOBOTO BIIACHUKA. 3BEPTAIOUUCH O HOPMATUBHOTO PETYIIOBAHHS JI0 IIUX JAOTOBOPIB,
MO)KHa 3pOOHMTH MOYaTKOBHH BUCHOBOK, L0 YKOAHOI CKJIQAHOCTI IOAO MPaBOBOI NPHPOIH, YKIAACHHS
Il BUKOHAHHSI, HAIIPUKJIAJ] OJHOCTOPOHHIX 0€30IIaTHUX AOTOBOPIB, BUHUKATH He Moxe. IIpote, 3armiu-
OJIIOIOUUCH B Cy4acHY CYJOBY IPAKTUKY I[0Z0 BUKOHAHHS JOIOBOPIB JapyBaHHS, JOBIYHOIO yTPUMaH-
HSl, PEHTU § CIaJKOBOIO JIOOBOPY, MOXKHA IOOAUUTU YMMAJIO NIPAKTUYHUX NPOOIEM, 110 CTaHOBIAThH
OKpeMy HayKOBY IPOOIEMy.

HesBakaroun Ha nepiofMdHy yBary 0 JOTOBIpHHX KOHCTPYKIIH Mpo IepeaaHHs MaifHa y Biac-
HICTb 3 OOKYy TaKUX YKpaiHCbKUX BUeHMX-IMBINicTiB, sk O. C. SIBopcbka, M. J. Ilnentox, M. B. Tka-
gyenko, H. JI. Lomina, O. M. Benukopony, MpakTHYHUIA acleKT 3aCTOCYBAHHS 3asBICHHX JIOTOBOPIB
HE 3aJIMIIAETHCS] HE3MIHHUM, BPaXOBYIOYH OCTaHHIO CY/IOBY MPAKTHKY, IO CBITYUTH PO aKTyaJbHICTh
00paHO TEMATHKH.

Meta — B Mexax i€l myOuikarii IiaHyeThCsl PO3MISIHYTH CYYacHI MiIXOAW BITYU3HSIHUX CYIIB
JI0 BUPIIICHHS BUKOHAHHS 3000B’A3aHb 3 YTPUMAHHS y JOrOBOpax 3 IEpeAaHHs MaiiHa y BIAcHICTb
i GopMyBaHHS Ha Wil MiJCTaBi aBTOPCHKUX BUCHOBKIB I10J0 YAOCKOHAJIEHHS MEXaHi3My BUKOHAHHS
LUX JJOTOBOPIB.

Buxkiiag ocHOBHOTO MaTepiaJy gociaigxkenHsl. J[oroBip € BOXJIMBUM NPABOBUM SIBHIIEM Y [IH-
BUIBHOMY TIpaBi, OCKUIBKH Ma€ 3HAuCHHs JDKEpesa MpaBa, 10 BCTAHOBIIOE MpaBa Ta 00O0B’SI3KU IS
roro yyacHukiB. [TorpeOnsik M. B., 3’s1cOByOUH NPUPOAM JOTOBOPY JOBIYHOTO YTPUMaHHs (JIOTVISY),
BU3HAUa€ HOro Micue B CUCTEMi IOPUANYHUX (AKTIB, BUALIAE ClICHiaNbHi IOPUIUYHI O3HAKH, 32 SIKUMHU
LeH 10roBip BIAMEXKOBYETLCS Bijl 1HIINX, OCKUIbKY 11€ 3yMOBJIECHO HEOOXIJHICTIO HAaJaHHS BUYEPIHOI
HOTo XapaKTepUCTHKH SIK I0puIndHOro (akty. CaMe Ha MiJcTaBi JOrOBOPY JOBIYHOTO YTPHUMaHHS (J10-
DAY ), TPOJOBXKYE AOCIITHUIIS, BHHUKAIOTh IPABOBITHOCHHH MIX BiTIy>KyBadeM Ta HaOyBaueMm, BCTa-
HOBIIIOETHCS 1HIMBITyabHUH IPABOBHI PEKUM MOBEAIHKH CTOpiH. HeoOXiqHICTh 3’ sCyBaHHSI IPABOBOT
mo3uttii [1].

Haranaemo sneranabHe BU3HAUEHHS JOTOBOPIB JOBIYHOTO YTPUMAaHHS, PEHTH, CIIaAKOBOTO J0TO-
Bopy. Takox, K CBIIYUTH CyJOBa IIPAKTHKA, OJHA 13 CTOPiH JOrOBOPY MiJ 4Yac YKIAAECHHS 4M Iicid,
HEPiKO, IPH YKJIAJEHHI JJOTOBOPY JOBIYHOIO yTPUMAaHHs, IOCUIAETHCSA HAa YKIAJEHHS, 110 HE Iepe-
0auae IIEBHUX PO3MOPSKCHb UM YTPUMaHb JPYTOl CTOPOHH, a HE 1HIIOTO BUJY JOTOBOPIB, TOMY HpO-
LUTYEMO 1 JIeTalibHe BU3HAUCHHS 0CTaHHBOTO. Tak, BiimoBinHO 10 cT. 744 11K Ykpainu «3a 10roBopom
JIOBIYHOTO YTPUMAaHHS (JIOIVIsIly) OfHA CTOpOHA (BiA4yKyBad) mepeiae JIpyrid cTopoHi (HaOyBa4eBi)
y BIIACHICTb KUTJIOBUH OyIMHOK, KBapTHPY 200 iX 4acTUHY, iHILIE HEpyXoMe MaiHO abo pyXoMe MaiHo,
SIKE Ma€ 3HauUHY LIHHICTb, B3aMiH 40ro HaOyBa4 3000B’A3y€Thcsl 3a0e3MeuyBaTi Biluy>KyBaua yTpUMaH-
HaM Ta (ab0) norsiiom noBiuHO» [6]. Crartsa 731 LIK Ykpaiuu BCTaHOBIIIOE, 10 «3a JIOTOBOPOM PEHTH
OJlHa CTOpOHa (OIepKyBad PEHTH) Iepeiac APYTiid CTOPOHI (IUIATHUKOBI PEHTH) Y BIACHICTH MaiHO,
a IUTATHUK PEHTH B3aMiH IIbOTO 3000B'13y€ThCsI IEPIOANYHO BUILIAUYBATH OJICP)KYBaueBi peHTy y hopmi
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IEBHOI TpoIoBoi cymMu abo B iHIIiHM (opmi. [loroBopoM peHTH Moxe OyTH BCTAHOBJICHHUH 00OB'S30K
BUILIAYyBaTH PEHTY 0€3CTPOKOBO (O€3CTPOKOBa peHTa) ab0 MPOTAroM HEBHOIO CTPOKY» [6]. 3rigHo i3
ct. 717 UK VYkpainu «3a 10roBOpoM JapyBaHHsS OJHA CTOPOHA (JapyBalbHUK) Iepenae adbo 3000B’s-
3y€ThCS TEpeiaTd B MaiOyTHHOMY IpYTili cTOpOHi (001apoByBaHOMY) O€30TUIaTHO MaiiHO (IapyHOK)
y BJIacHICTb. JIOTOBIp, 1110 BCTAHOBIIIOE 000B’ 30K 00/1apOBYBaHOTO BUNHUTH HA KOPUCTH JTapyBajbHAKA
Oyb-sKy JiF0 MaifHOBOTO 200 HEMaHOBOTO XapakKTepy, He € IOTOBOPOM JlapyBaHHs» [6].

OcCoOMUBICTIO JOTOBOPY JIOBIYHOTO YTPUMAaHHS MOYKHA BBXKATH MOTIIMHAHHS Y ceOe HaiOIbII
Bpa3JIMBUX aCIEKTIB Cy0’€KTHOTO CKJIJly: 4aCTO OJIHA CTOPOHA JOTOBOPY € MPABOCYO’ EKTHOIO 0COOOI0,
aJle TaKolo, 10 Yepe3 CBil MOXMINIA Bik MOTpeOdye YTpHMaHHS, i, B pa3i OCKapKCHHs JOTOBOPY, — CIIH-
paeThCs Ha CBiif TOXMINI Bik AK (h)aKT HECHPOMOXHOCTI ITiJl Yac YKJIAJCHHS YU BUKOHAHHS JOTOBOPY
YCBIJOMITIOBATH NMPUPOAY YKIaIEHOTO JOroBOpy. Takok BUKOHAHHS JIOTOBOPY € JOBIYHUM, LIO JI03BO-
JISIE BIJTHECTH HOTO JI0 TPUBAIIUX JIOTOBOPIB HA HEBU3HAUCHHI CTPOK, aJie 3 BKa3iBKOIO Ha MOJIit0 (CMepTh
BiJ{4y’KyBaua SIK BAHHKHEHHS MpaBa Ha TepeXiJl OCTaHHbOI MPABOMOYHOCTI BIaCHHKA O HalOyBaya —
IPaBO PO3HNOPAIKATHCS BIACHICTIO).

Hampuknaz, y nocranosi BepxoBHoro Cyny y cknaai KacaniiiHoro nuBiibHOro cyny (mami —
KIIC BC) Bix 23 nmucronana 2020 poky y cripasi Ne 564/308/18 [3], KIIC BC naronocwus, 1o «3MiHa
HaMIpiB CTOPOHH MPABOYHMHY IIOI0 PO3MOPSHKEHHS HAJIC)KHUM ili MAaHHOM Ha BHUIAJIOK CMEPTI MiCIs
YKIJIQIEHHS CIIaIKOBOTO JOTOBOPY HE MOYKE CBIAYMTH PO MOMMIIKY LIOJ0 MIPABOBOI MPUPOAN 1OTOBOPY
MiJ 9ac yKJIaJCHHS TaKoro MpaBouuHY. [1030BHI BUMOI'M OOIPYHTOBYBAJIMCS THM, IO Mi’K CTOPOHOIO,
Horo Ipy»KHMHOIO SIK BiI4y»KyBauaMH Ta BignoBinaueM sik HaOysaueM 08 TpaBHs 2013 poky yknaneHui
CIIaJIKOBUI JOIOBIp, 32 yMOBaMHU SIKOr0 HaOyBau HaOyBa€ [IPaBO BIACHOCTI HA XUTIOBUH OyJMHOK 13 Ha-
JBIpHUMH OyHiBISIMHU Ta 3eMENbHY IUISHKY, HaJQHy JUIs 1X 00CIyTOBYBaHHSI, MICIsl CMEPTI BiIIyKyBa-
9iB. BBAKAB, 110 MiIMMCAHNIT HUM JIOTOBIp € 10r0BOPOM /I0BiYHOT0 YTPUMAHHS, 32 YMOBaMH SIKOTO
TicIis IXHBOT CMEPTI Bee TXHE MalHO Tepeii/ie y BIACHICTh JJOUKH HOTO IPYKUHH, sika Oyjie TX JorisaTu
1o emeprti. CTBep/1XKyBaB, 1110 oMY HIi40OT0 He OyJI0 BiJIOMO PO YMOBH Ta IIPABOBI HACIIIJIKH IPABOYHHY,
OCKIJIbKH BiH OyB BIIEBHEHHH, 110 MiANMKCY€E caMe JOroBip A0BIiYHOIr0 yTpUMaHHs, TOOTO BiH i 4ac
YKIIaJICHHSI OCHIOPIOBAHOIO IPABOYHHY MIOMHJINBCS MI00 MPHPOAM TAKOT0 MPaBOYHHY. BigHOCHHI
3 IPY’KUHOIO Ta 11 JOYKOIO HOTIPIIIIIHNCS, OCTaHHI CTBOPIIM HE3aJ0BUIbHI yMOBH IIPOXXHUBAHHS, YHHATD
MIEPEIIKON Y KOPUCTYBaHHI BIacHICTIO [3].

Aprymentamu KI[C BC, 110 BUKIMKaIOTh HAYKOBUH 1HTEpeC, BBaxkaeMo Te, 1o BC moroauscs
3 BUCHOBKaMHU CyJ1y aleJIsiHOT IHCTaHIIIT PO BIICYTHICTB Mi/ICTaB JUISL 33]J0BOJICHHS TI030BY, OCKIJIb-
KM ITO3MBa4 HE }IOBiB, 110 HAa MOMCHT YKJIaICHHS OCIIOPIOBAHOTO CITaIKOBOI'O JOTOBOPY BIiH TIOMMIJISABCST
11070 [IPAaBOBOI NPUPOAM YKJIAJIEHOIO HUM IPAaBOYUHY Ta iCHYBaju OOCTABUHU, SIKi 3yMOBIIOIOTH BH-
3HAHHs HOTO HEJIIMICHUM, OCKUIBKH, YKIa[ar04H Leil I0roBip, BiH yCBi,Z[OMJ'IIOBaB Horo iCTOTHI yMOBU
1 npaBoBi HacIizKK Horo YKJIaJICHHS. 3miHa cBOro piuleHHs ab0 CTaBICHHS 10 HOro HACIilKiB B pe-
3yJIbTATi IEPEYCBIOMICHHS HOro 3HaYeHHs Ulsi ce0e, 10 HACTalll y MGy THbOMY, TOOTO MmicIIs yKiIa-
JICHHSI TaKOTO NPAaBOYMHY, HE MOBHHHI CTBOPIOBATH YSBJIEHHS PO HASBHICTH TaKOI OMMIIKH CTAHOM
Ha MOMEHT YKJIQ/ICHHSI OCTIOpIoBaHOro npaBounHy. Cyn BUXOIUTH 3 TOTO, IO MiACTABU HeAilicHOCTI
NPaBOYUHY NOBUHHI iCHYBaTH caMe HA MOMEHT HOro ykJaJeHHsl, yci CyMHIBU Ta 3MiHa HaMipiB
i CTaBJICHHS JI0 YKJIAJICHOTO IPABOYMHY, 1110 BUHUKIIH ITiCJII MOMEHTY YKIJIQJICHHS, HC BIUIMBAIOTH Ha
Horo AiliCHICTb, 2 MOKYTh CJIYTYBATH BUKJIIOYHO MiICTABAMU /s i{0ro po3ipBaHHs, IKIIO e Ie-
pendayeHo 3aKOHOM /IJIsl TAKOI MpaBoBoi cutyauii [3].

OTmxe, HaBeICHUI NIPUKJIIA]] CYI0BOI NpakTHKH AeMonrcTpye cranuii miaxia KIIC BC momno npa-
BWJI PO3ME)XKYBaHHS IPUPOAN JTOTOBOPIB JOBIYHOTO YTPUMAHHS 1 CIIAIKOBOTO JIOTOBOPY: OMMIJIKA CTO-
POHM Ha cTaii yKJIaJCHHS JI0rOBOPY CBIIYMTH MPO TE, IO YKIAJCHUN JOTOBIp Mae OyTH BU3HAHWI
HeAilcHUM. 3MiHa HaMipiB CTOPOHU HE NMPU3BOJUTH O aBTOMATUYHOTO BU3HAHHS JOTOBOPY JOBIYHOTO
YTPUMAHHS HeAIACHUM. A SIKIO IOMUJIKA BUHHKJIA BXKE IICIIs YKIIAACHHS, Ha CTajlii BAKOHAHHS 10r0-
BOPY — CJIiJl FOBOPUTH NIPO iHILY Ii/ICTABy NPUIMHCHHS J0TOBOPIB — Tpeba 3asBIsATH BUMOTY PO PoO-
3ipBaHHsI JI0TOBOPIB, 1110 NepedyBae y MIOMHI CeKyHIaPHUX IIPAB [103MBA4a, all¢ BILIMBAE HA IIPABOBI
HACJIIIKH 3BEPHEHHS 13 HEHAIE)KHUM TT030BOM.

[HII010 MPOOIIEMOT0 yCKIIaJHEHHS BUKOHAHHS IOTOBOPY AOBIYHOTO YTPUMAHHS MO>KHA BUILIN-
TH (DaKT iCHYBaHHS YU HACTaHHS HENPHSA3HUX CTOCYHKIB MK CTOPOHAMM LOTO JOroBopy. OCKiIbKH
BUKOHAHHS JIOTOBOPY SIK IIPABHJIO HOCUTb OCOOMCTICHUI XapaKTep, BUHUKII HENPUA3HI CTOCYHKH ic-
TOTHO MOTiPIIYIOTh HOPMAJIBHUH PyX BUKOHAHHS TPHBAJIOTO B Yaci JOrOBOPY, 0COOJIMBO Ha HEBU3HAYE-
Huit nepion. CyoBa IpakTHKa IIEPeKOHYeE, 0 Maike HIKOIX JOTOBIp JOBIYHOTO YTPHMAHHS CTOCY€Th-
sl BUKJTFOUHO (hiHaHCOBOTO yTpuMaHHs. Cama Ha3Ba IIbOTO IOTOBOPY OPIEHTYE CTOPIH Ha MPUCYTHICTh
TaKol CKJIQJIOBOT SIK «HATypallbHE» YTPHUMAHHS, IO TOJsrac y 0e3mocepelHbOMY MiKITyBaHHI SIK BUILY
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JONISY 1 4aCTKOBOMY yTpuMaHHi. OCTaHHE SIK IPaBUIIO HEBEJIMKE, 3BXKAI0UH HAa HEBU3HAYEHICTD 1 ajie-
aTOPHICTb CTPOKIB Jorosopy. [Ipore mpaBuiio i miaxoau AOMISLY B JOrOBOpax MPOMNUCYOTHCS YiTKO.
I HeBUKOHAHHS X MOXKE CIIYTyBaTH IIJICTABOIO JUIS PO3iPBAaHHS JOTOBOPY 3 BIAMOBITHUMHU HACIiIKAMH.

Ipukmagom moxe cinyrysatu Taka mocrtanosa KIIC BC [2]. Cynamu Hukuux iHcTaHmii, i KLIC
BC He cripocToByBanocs, 1o «J{orosip JOBIYHOTO yTpUMaHHs OyJI0 YKJIaJICHO BiJUy’KyBaueM Ta J[BO-
Ma HaOyBadaMu (KOXKHOMY 10 ‘2 OyauHKY B OOMiH Ha yTpUMaHHA i jorisin). Bimuysaxau orpumana
TpaBMy — 3aKPUTHUIl NIEPEJIOM LIMIKKM CTErHa. BHACIIAOK LIOTO yTpUMaHHS 3 OOKy HaOyBa4iB NPHUITH-
HUJIOCK, @ BI4Y)KyBad iHILIIOBAIA 10308 PO pOSipBaHHﬂ JIOTOBOPY JI0BIYHOTO YTPUMAHHS, CTIOYATKY
Yy 3aJI0BOJICHHI M030BY iif Oyio BiAMOBIEHO. Y 1iiii cripasi OyB 3asBICHHIT 3yCTPIYHHIA 11030B 3 OOKY
onHoro 3 HayBadiB PO PO3IPBaHHs JOrOBOPIB AOBIYHOrO yrpuManHs. Halysad y syctpiusomy mo-
30Bi PO PO3ipBaHHS BKa3aHOTO JIOTOBOPY i BU3HAHHSI 3a HEIO TpaBa BIACHOCTI HABOJMIIA JJOBOAH, IO
yTpumyBaia Biguyxysada 10 pokiB, mocuianacs Ha Te, o BigdyxyBa4 B OlIHOCTOPOHHBOMY MOPSIKY
BIJIMOBHMJIACS BiJl yTPUMaHHS 3 11 CTOPOHH, a caMe: OCTaHHsI BiJIMOBIISUTIACS BiJl OTPHMMAaHHS TPOIIOBUX
nepekasiB, HaJliciaHux 3a nepiof 3 25 uepBHs 2015 poky no 08 mororo 2016 poky Ha BUKOHAHHS J10-
TOBOPIB JJOBIYHOTO YTPUMAHHS Ta IEPELIKO/XKaHHI 1 y gocTymi 10 OyIUHKY Ta BApYyTre, Mij BILIMBOM
apyroro 3 Ha0yBauiB, iHillitoBaa po3ipBaHHs JOTOBOPIB J0BIYHOIO yTpUMaHHS [2].

PimeHHsM Cymy mepIoi iHCTaHIIil, o OyI0 MiATPUMAHO aNelsHiifHIM CYJOM JOTOBIp TOBIYHO-
TO yTpuMaHHs OyJI0 po3ipBaHo i3 000Ma HaOyBadaMu, TOBEPHYBIIN CTOPOHU B IEPBICHUI cTaH. Y 3a10-
BOJICHHI 3yCTPIYHOTO TIO30BY OfIHi€T 3 HAOyBauiB BiMOBIICHO. ATEJISIIis 3aJUIINIIA PILICHHS 0€3 3MiH.
KIIC BC 3anummus pinteHHs cyaiB [ ta anensuiiinoi iHcranuii 6e3 3min. Morusu KIIC BC 3Boannucs
JI0 TOTO, LI10 Y A0roBOPi OkpiM (iHancoBoro yrpumManHs (100 rpH Ha Micsib), Oyi0 3asBICHO 1 BlIacHe
YTPUMaHHs, SIKOT0 He OyJ10 eBHUI NOCTaTHLO TpuBaauil npoMixok yacy. KIIC BC BucHyBaB, 1110 «Ha-
JIS)KHUM BUKOHAHHSM 3000B’s13aHHS CIIi/1 BBAJKATH TOJ1, KOJIM BIJINOBia4i BUKOHYIOTh BCI B35ITI Ha cebe
000B’s13k1 32 joroBopoM. KIIC BC Haronocus, 1m0 (GakT Ha/ICHJIAaHHSI TPOLIOBUX KOIITIB Bi/lNoBixa-
YyeM He CBiIYMTH MPO Te, 1[0 BiH HAJISKHUM YHHOM BUKOHYBaB YMOBH JJOTOBOPY IOBIYHOTO YTPHMAaH-
Hsl, OCKUIBKH HOMY OyJIO BiZIOMO IpO Te, 1[0 TO3WBa4 — JIFOJMHA TIOXKIJIOTO BIKY 1 32 CTAHOM 3JI0pOB’si
Ta y 3B’513Ky 3 oTpuMaHowo y 2014 pori TpaBMOIO He MaB MOKJIHBOCTI CAMOCTIHHO mepecyBaTHCH,
BHAC/IIZIOK YOTO OTPUMAHHS HHUM 4Yepe3 MOLITOBE BiAJINCHHS IPOIIOBUX MEPEKa3iB HEMOMJIUBE, LI0
TATHE 332 cO00I0 HEHAJIC)KHE BUKOHAHHS JIOTOBOPY JOBIYHOIO YTpUMaHH [2].

[HIMM TpHUKIagOM BIUIMBY 3MiH YMOB BUKOHAHHS JOTOBOPY JOBIYHOTO YTPHMAHHS Ha TpaH-
chopmalliito JOTOBIPHUX BiTHOCHH, MOXKHA rpojaeMoHcTpyBaTn BrcHOBOK KI[C BC y mocraHOBi BiJ
09 mucronana 2020 poky y crpasi No 522/3958/19: «VY pasi 3MiHM KUTTEBUX 00CTaBHH NO3MBaya, SKU-
MU BiH KepyBaBCsl yKJIaJaloul Takuil JOroBip, a caMe pi3Ko MOTipIIMBCA CTaH 310pOB’s il BiH HOTpe-
Oy€ CTOPOHHBOTO JOTJISITY, CY/l NIHIIOB OOIPYHTOBAHOTO BUCHOBKY PO 33JI0BOJICHHS TIO30BHHX BUMOT,
OCKIJTBKM BUKOHAHHSI JIOTOBOPY JIOBIYHOTO YTPUMAaHHs Ha MOMEPEIHIX yMOBaX € HENPUHHATHUM JUIS
03MBaYa, MOPYIIYE CITIBBIHOIICHHS MallHOBHUX IHTEPECIB CTOPIH 1 1030aBIIs€e MO3MBavYa MOXKIUBOCTI
OTPUMYBATH MOCTIHHUHI AOIVISI 32 OTPUMaHEe IPOLIOBE YTPUMAHHS, SIKE € HEJOCTAaTHIM AJIs HOro moTped
3 ypaxyBaHHSM cTaHy 310poB’s» [4]. V 3B’s3ky 3 M KI[C BC niiiiioB BUCHOBKY BiJICYTHICTb IiZICTaB
JUIS 3MiHY pillleHb Cy/iB HEpIIOi Ta anelAliiHol IHCTaHLi] PO POo3ipBaHHS JOrOBOPY JOBIYHOIO YTPU-
MaHHS 1 TOBEPHEHHS KBAPTHPH MO3UBaUy (BiJUyXyBady 3a JOTOBOPY) y 3B’S3KY i3 iCTOTHOIO 3MIHOIO
00CTaBHH.

OcTaHHIM TIPUKJIAIOM B Mexax 1iei myoumikarii Buminsemo BucHoBoK KI[C BC, B sikomy Haii-
BUIIMH Cy 3AIHCHMB IOCTaTHbO BAAje PO3MEKYBAHHS MAHHOBOIO YTPUMAHHS 1 JOIISLY B JIOTOBOPI
JOBiYHOTO yTpuMaHHs y cipasi Ne 645/3284/19, nocranosa Big 18 cepnus 2021 poky. V wiii crpasi
KIIC BC BcTaHOBUB, L0 aNeNALiHHUHA Cyl IOMHJIKOBO OTOTOKHUB IOHSATTS MalilHOBOI0 yTPUMAaHHS
Ta IOy, HE BpaXyBaB HEBUKOHAHHS HaOyBaueM 00OB’S3KiB, epeq0aueHuX JOrOBOPOM JIOBIYHOTO
YTIPHUMaHHs, y 3B’5I3Ky 3 UMM CKacyBaB 3aKOHHE Ta OOIPyHTOBAHE PIllICHHS Cymy mepmroi iHcTaHii [5].
KIIC BC BucHyBas, 1110 3a JOTOBOPOM JOBIYHOTO yTPUMaHHs (IIOIVIsy) OHA CTOpPOHA (BiIMUyKyBad)
niepesae qpyriii cTopoHi (HaOyBaveBi) y BIACHICTh KUTIOBHI OyTUHOK, KBApTUPY a00 TX YacTHHY, iHIIIE
HepyXoMme MaifHo abo pyxoMe MaiHo, sSike Ma€ 3Ha4YHy I[IHHICTh, HATOMICTh HaOyBa4 3000B’sI3y€ThCS
3a0e3redyyBary Biguy)KyBaya YTPUMaHHAM Ta (a60) poriasiiom noBiuHo (crarrs 744 LK Vkpainu).
Amnauiz crarti 744 11K Ykpaiuu CBiAUUTH, 1110 3aKOHOIABEILlb, TIEPe10a4YMBIIN MOXKIIUBICTh BU3ZHAYCHHS
B JIOTOBOPi 000B’SI3KIB SIK 3 YTPUMAaHHS, TaK 1 3 OISy, PO3MEKYBAB yKa3aHi MOHATTS: 1) yTpUMaHHs
XapakTepHe Juist 3000B’s13aHb MAHHOBOTO XapakTepy; 2) A0S 3-TIOMIXK 1HIIIOTO MOYKE TOJISTaTH B KOH-
KPEeTHUX AisX, TypOOTi Ta MmiKiyBaHHI HaOyBaua Mo BiAdy)KyBaya 3 ONIAY Ha HOro MOXMIMH BIiK Ta
norpedy B CTOPOHHIH n0moMo3i. JIorosip 10BIUHOIO yTpUMaHHs (JOIIAAY) MOXKe OyTH po3ipBaHO 3a
PILIECHHSAM Cyly Ha BUMOTY BiJuy»yBaua a00 TpeTbol 0cO0H, Ha KOPUCTb SIKOI BiH OyB YK/IaAeHHH, y pa3i
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HEBUKOHAHHS 200 HEHAJIS)KHOI'O BUKOHAHHS HaOyBaueM CBOiX 00OB’s3KiB, HE3aJIEKHO Bifl HOr0 BUHHU.
TakuM YMHOM, yCTaHOBHBILH, 110 BiAIoBifa4ka 3 uepBHs 2018 poky nmpoxxusae 3a MexaMu YKpaiHU Ta
Ha ITOPYIICHHS] YMOB JJOTOBOPY HE 3I1HCHIOBAIA JOIISIY 32 MO3UBAYKOIO, sIKa € 0COO0I0 MOXUIIOTO BIKy
Ta MoTpedy€e CTOPOHHBOI JOTIOMOTH, CYJ MEePIIOi 1HCTAHII{ 3pOOUB NMPABHIBHUA BHCHOBOK IPO HAsIB-
HICTb MIICTaB JUIsI 33JJ0OBOJICHHS TI030BY Ta PO3ipBaHHsI JOTOBOPY JIOBIYHOTO yTpUMaHHS [S].

Buknayiene gae migcraBu i OpMyBaHHS TaKUX BUCHOBKIB. OCOOIHMBICTIO IOTOBOPY JTOBIYHO-
ro YTPUMaHHS MOYKHA BBa)KaTH IOINIMHAHHS y ce0e HaiOLIbI Bpa3IMBHUX aCIEKTIB Cy0 €KTHOTO CKIla-
Jly: 4acTO OJ[Ha CTOPOHA JOTOBOPY € MPaBOCyO’€KTHOIO 0c00010, ajie TaKoro, 1110 Yepe3 CBil MOXHUIHH
Bik OTpeOye yTPUMaHHs, 1, B pa3i OCKapKEeHHs J0TOBOPY, — CIIUPAETHCS Ha CBiil mOXMIuii Bik sIK (axT
HECHPOMOXHOCTI IIiJl 9ac YKJIaJCHHS YH BHKOHAHHS JOTOBOPY yCBIIOMIIIOBAaTH IPHPOAY YKIAJCHOTO
JoroBopy. Takok BUKOHAHHSI JOTOBOPY € JOBIYHHUM, IIO JO3BOJISIE BIAHECTH HOTO IO TPHBAIUX JIOTOBO-
piB Ha HEBU3HAYCHUII CTPOK, alie 3 BKA3IBKOK Ha MO0 (CMEPTh BiIUy)KyBaya sIK BUHUKHECHHS [TpaBa
Ha MepexiJi 0OCTaHHBOT MPABOMOYHOCTI BIIACHUKA JI0 Ha0yBaua — MPaBoO PO3MOPSHKATHCS BIACHICTIO).

Po3merxyBaHHS IPUPOAN JOTOBOPIB JOBIYHOTO YTPUMAHHS 1 CIIaAKOBOTO JOTOBOPY HacaMIIepes
HOJISiTa€ B MOMCHTI BHSIBJICHHSI IOMWJIKH: ITOMUJIKA CTOPOHH Ha CTaJii yKJIaJICHHS JOTOBOPY CBITYHTH
Ipo Te, 1110 YKJIaJeHUH 10roBip Mae OyTu BU3HaHU HeailicHuM. IIpu iboMy cama 1o co0i 3MiHa HaMi-
PIB CTOPOHH HE TIPU3BOAUTH O aBTOMATHYHOTO BU3HAHHS JOTOBOPY JOBIYHOTO YTPHMAHHS HEIHCHUM.
[Ipore sAKIIO MOMEHT BHHUKHEHHS TTOMHJIKH BCT@HOBIIOETHCSI BXKE IMiJ 9aC BUKOHAHHS JIOTOBOPY —
y NpakTHUHIHM TUonMHI e()eKTUBHUM, 3aKOHHHM 1 HaJe)KHUM Oy/e 3asBlIiCHa BUMOTa TpPO pO3ipBaH-
HS IOTOBOPIB. A IIe JUCHO3UTHBHHUM IIPABOM IO3HMBaya i HAJEKHUTH 0 HOTO CEKyHIapHHX IpaB, X04a
1 BIUIMBA€E Ha MPaBOBi HACIIIKU 3BEPHEHHS 13 HEHAIEKHUM II030BOM.

CynoBa IpakTHKa IEPEKOHYE, IO Maike HIKOJIHM JOTOBIp JOBIYHOIO yTPUMAHHS CTOCYETHCS
BUKITIOYHO (piHAHCOBOTO yTprMaHHs. Cama Ha3Ba IIbOTO JIOTOBOPY OpPI€HTY€ CTOPIiH HA IIPHUCYTHICTH
TaKol CKJIAJIOBOT SIK «HATypalibHe» YTPUMAHHS, IO TOJSIrae y 0e3mocepeiHbOMY MIKITyBaHHI SIK BUILY
JIOTJISITY 1 9acTKOBOMY yTpuMaHHi. OCTaHHE SIK TPaBUIIO HEBEJIMKE, 3BAKAI0UM HAa HeBU3HAUCHICTB 1 ajie-
aTOPHICTB CTPOKIB 10roBopy. [IpoTe mpaBmIiIo 1 MiAXOAW JOMISAY B IOTOBOPAX MPOMUCYOTHCS YiTKO.
| HeBUKOHaHHS X MOXKE CIIYT'YBaTH IiJICTaBOO Ui po3ipBaHHs noroBopy. [Ipaktika BepxosHoro Cyny
YiTKO PO3MEKOBY€ MaifHOBE YTPHMaHHs SIK €JIEMEHT 3000B’s3aHb MAiHOBOTO XapakTepy Ta oD,
SIKMH 3-TIOMIX 1HIIIOTO MOXKE IOJISIraTH B KOHKPETHUX JIisX, TypOOTi Ta MikIyBaHHI HaOyBaua Ipo Bixdy-
JKyBada 3 OIIIIy Ha HOTO MOXMIIHI Bik Ta MOTpeOy B CTOPOHHII JOMTOMO3I.
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AKTYAJIBHI INTAHHS CIIJIATH BUHATOPOJU APBITPAJKHOMY
KEPYIOUOMY ¥ CIIPABI IIPO BAHKPYTCTBO (HEIIJTIATOCITPOMOKHICTb)

CURRENT ISSUES OF PAYMENT OF REMUNERATION TO THE ARBITRATION
MANAGER IN A BANKRUPTCY (INSOLVENCY) CASE

Crarts IIpUCBAYCHA ZlOCJ'Ii}I)KeHHI'O AKTyaJIbHUX IMUTaHb, 110 BUHUKAIOTh Y 3B,$[3Ky 3
BUILIATOI0 BUHArOpPOAH apOiTpaskHOMY KEPYIOUOMY Y CIIpaBi Ipo OaHKPYTCTBO (Heria-
TOCIPOMOKHICTb).

HarosoneHo, o npu 3aTBep/pKeHHI 3BiTY apOiTPaKHOTO KepPYO9Oro Mmpo Hapaxy-
BaHHS 1 BUIUIATY T'POLIOBOI BHHATOPOIM, 3IMCHEHHS Ta BIAIIKOAYBaHHS BUTPAT CYI
MTOBHHEH JIOCIIIUTH, SIKi JiT BUNHSIB apOITpaKHUN KEPYOUH Ta MPOTATOM SIKOTO Yacy.
J1ist 1boro Ccy/1 BUTPEOOBYE B apOiTPaKHOTO KEPYHOUYOTO MOMICSUHUI 3BIT PO BUKOHAHY
poOOTY, TOCTIIKYE HOTO 1 JIUILIE MiCHs HOTO 3aTBEPAKYE TTOJAaHUN 3BIT.

IIpoananizoBano Ilpuxininesi Ta nepexiani nonoxenus Kogexkcy Ykpainu 3 mpote-
Iyp OaHKPYTCTBa B YAaCTHHI, LII0 PErYIIO€ MUTAHHS OIUIATU Ipali apOiTpasKHOIO Kepy-
I0YO0T0 Ha Tepiof Jii BOEHHOTOo craHy. HaromomieHo, mo Taki 3aKOHOJIAaBYi TOJIOKEHHS
CHpsIMOBaHi Ha 3a0e3MeueHHs TIpaB OOPIKHHUKIB, SIKi OTIMHUIINCS Y HACTUTBKH CKPYTHOMY
MarepialibHOMY CTaHOBHIIII, 1110 HE B 3MO031 HaBITh O/Ipa3y OIUIATUTH aBAaHCYBAaHHS BHHA-
ropo/iu apOiTpaKHOMY KEPYHUOMY.

JIOCIT/PKEHO CyAOBY TPAKTHKY 3aCTOCYBAaHHS BiJNOBITHHX 3aKOHOABYMX IOJIOXKCHB
Ta PO3KPHUTO MPOOIEMH, [0 BHHUKAIOTH ITiJl 9ac IPaBO3aCTOCYBAHHS BiNOBITHUX 3aKOHO-
JaBYMX HpurmciB. HaronomreHo, mo y BUMaaKy BiICTOPOHEHHS apOiTpaKHOTO KEePyIOUoro,
3 SIKMM paHime Oy1o YKIageHo yroay Tpo OIUIaTy INpalli, BAHATOPOLY Ta BiJIIKOXyBaHHS
BUTpPAT apOITPAKHOTO KEPYHOUOro, HOBOTO apOiTPaXKHOTO KEPYHOUYOTo JOBOIAUTHCS OOUpaTH
3 YHCTa THX, XTO MOTO/PKYETHCS TAKOXK MPALIOBATH HA YMOBAX PO3CTPOYCHHSI BUHATOPOJIH,
110 HE crpHse ePEeKTUBHOCTI pOOOTH Ta HE3aJICKHOCTI TAKOTO apOITPAXKHOTO KEPYHOUOT0.

AprymeHToBaHo, 0 IIpukinnesi Ta nepexinui nonoxenus Kogekcy Ykpainu 3 npo-
nexyp OaHKpyTCTBa, sIKi ependadatoTh 0COOIMBOCTI CILIATH BUHATOPOAU apOITPaxHO-
MY KepyIo4oMy B YMOBaX BOEHHOTO CTaHY, lepe0adaroTh YKIaJeHHs YTOIH PO OIUIaTy
npaili apOITPaKHOTO KEPYHYOro Ha 4ac BUKOHAHHS HUM TIOBHOBaXKEHb TIIBKU J0 3a-
KPHUTTS TIPOBA/DKEHHS Y CIIpaBi, HE BPaxyBaBIIH, IO apOITPAKHOTO KEPYHOUOTO MOXKE
OyTH BIJICTOPOHEHO BiJl BAKOHAHHS IOBHOBA)KEHb.

ApryMeHTOBaHO HEOOXiTHICTh BinnmoBigHux 3MiH 10 Konekcy Ykpainu 3 mpouenyp
0aHKpYyTCTBA IS 320€3[CUEHHS €IHOCTI CyA0BOI MPAKTUKU Ta e()EKTUBHOCTI 3aCTOCY-
BaHHS IPOIIENYp OAaHKPYTCTBA.

Kniwouosi cnosa: 6opoichux, 6ankpymcmeo, HeniamocnpoMOdCHICMb, 6UHA20poId,
oniama npayi, apoimpancrull Kepyroduil, 0EHHU CIAH.

The article is devoted to the study of topical issues arising in connection with the
payment of remuneration to the arbitration manager in a bankruptcy (insolvency) case.

It is emphasized that when approving the arbitration manager’s report on the accrual and
payment of monetary remuneration, the implementation and reimbursement of expenses,
the court must investigate what actions the arbitration manager took and during what time.
To do this, the court requires the arbitration manager to submit a monthly report on the
work performed, examines it and only after that approves the submitted report.

© BYTUPCBKA 1.A. — xanauaar ©opuIMIHUX HayK, JOLCHT, JOIEHT Kadeapu MmpolecyaibHOro
nipasa (UepHiBelpkuii HarlioHaIbHU yHIBepeuTeT iMeHi FOpist denproBrya)
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The Final and Transitional Provisions of the Code of Ukraine on Bankruptcy
Procedures are analyzed in the part that regulates the issue of remuneration of the
arbitration manager for the period of martial law. It is emphasized that such legislative
provisions are aimed at ensuring the rights of debtors who find themselves in such a
difficult financial situation that they are unable to even immediately pay the advance
payment of remuneration to the arbitration manager.

The judicial practice of applying the relevant legislative provisions has been studied
and the problems that arise during the application of the relevant legislative provisions
have been revealed. It is emphasized that in the case of the removal of an arbitration
manager with whom an agreement on the remuneration, remuneration and reimbursement
of the expenses of the arbitration manager was previously concluded, the new arbitration
manager has to be selected from among those who also agree to work on the terms of
remuneration in installments, which does not contribute to the efficiency of the work and
independence of such an arbitration manager.

It is argued that the Final and Transitional Provisions of the Code of Ukraine on
Bankruptcy Procedures, which provide for the specifics of the payment of remuneration
to the arbitration manager under martial law, provide for the conclusion of an agreement
on the remuneration of the arbitration manager for the period of his/her performance of
powers only until the closure of the proceedings in the case, without taking into account
that the arbitration manager may be removed from the exercise of powers.

The need for appropriate amendments to the Code of Ukraine on Bankruptcy
Procedures is argued to ensure the unity of judicial practice and the effectiveness of the
application of bankruptcy procedures.

Key words: debtor, bankruptcy, insolvency, remuneration, wages, arbitration
manager, martial law.

MocranoBka npobsemu. OIHUM i3 KIOYOBUX YYACHHKIB CIPABH MPO GAaHKPYTCTBO (Hera-
TOCIIPOMOXKHICTB) € apOiTpaKHUI KepYIOUHid, BiZl pOOOTH SIKOTO 3aJIEKUTh PyX 1 CIIPSIMOBaHICTh BCi€l
CIpaBH. 32 BUKOHAHHS CBOIX MOBHOBAXEHB apOITPayKHUH KEPYIOUHii IIOBHHEH OTPUMYBATH CIPaBEIIIH-
BY BHHAropofy, IpoTe Ha MPAKTHII LFOTO HE 3aBKAN BAAETHCS NOCATTH, Y 3B’ SI3KY 3 UMM JOCIIHKCHHS
JTAaHOTO MUTAHHS 3aBXKAU € aKTYaJIbHUMH.

AHaJIi3 ocTaHHIX Joc/izkeHb Ta myOuikauiii. Cepeq HayKOBIIiB, AKi 00paIy NPEAMETOM CBOIX
JIOCITIDKEHb TUTaHHS OaHKPYTCTBA Ta HEIIATOCIIPOMOXKHOCTI, cirijt BigzHauutu: O. bensaesny, O. bi-
prokoBa, JI. I'paboBan, M. I'ypuna, A. Jlaninosa, B. [Ixyns, B. lytky, 10. Kadenok, JI. Hikonenko,
b. ITonsxosa, P. ITomsxosa, I1. ITpury3y, B. Paxsusimok, T. UyOap Ta iHIIUX. Y mpawnsx 3rajaHux Bye-
HUX BCEOIYHO IOCTI/PKYIOTbCS Pi3HI IHCTUTYTH NIpaBa HECIIPOMOXKHOCTI (OaHKPYTCTBA), IPOTE B YACTH-
Hi CITaTH BHHATOPOJH apOiTpaKHOMY KepYIOYOMY BCe IIe 3aHIIAETHCS PsI MPOOIEMHUX ITUTAHb, 10
MOTPeOYIOTh 10 CIIKESHHSI.

MeTo10 cTATTIi € PO3KPUTTS AKTyAIbHHUX IIUTAaHb, 110 BHHUKAIOTH Y 3B’ 53Ky 3 BUIUIATOIO BHHATO-
poau apOITpaKHOMY KEPYHOYOMY Y CIIpaBi po OaHKPYTCTBO (HETLIATOCIPOMOXKHICTB).

Buxiiag ocHOBHOro marepiajly Joc/izkeHHsl. ApOiTpaKHUI Kepylouuil y mpouenypi OaH-
KPYTCTBa (HEIJIATOCIIPOMOXKHOCTI) 3aiiMae Miclie caMOCTIHHOTO y4YacHUKA, KOHTPOJIb 32 JAisIbHICTIO
SIKOTO 311iHCHIOE SIK TOCIIOAAPChKUM Cy[, Tak 1 KoMiTeT kpeautopis [1, c. 81]. IlutanHs omaty nociayr
apOITPaXKHOTO KEePYIOUOTo 3aBXKIH CTOSIIO JOCHTH TOCTPO. 3a BHKOHAHHS BiINOBIIHUX ITOBHOBaXKCHb
y crpaBi mpo OaHKPYTCTBO apOiTpaXHHUI KEPYIOUM Mae MpaBO Ha TPOLIOBY BHHATOPOAY, ITif SIKOIO
Tpeba BBaXKaTH BUIUIATY apOITpaXHOMY KEpyrdoMmy (pO3MOPSAHMKY MaiHa, KepyrUYOMYy CaHAIl€E,
JIKBIJJATOPY) TPOLIOBUX CYM 3asiBHUKOM (KpEeaUTOPOM (KpeauTopamu) abo OOp»KHUKOM) BiJIIIOBIAHO J10
BUMOT 3aKOHY a00 pillleHHS 3asBHUKA [2, c. 142].

Bianosigno 1o nonoxens cT. 30 Konexcy Ykpainu 3 npouenyp 6ankpyrcersa (nani — KY3IIb)
CILIaTa OCHOBHOI BUHATOPO/M apOiTPa)KHOro Kepylodoro 3a BUKOHAHHS HAM ITOBHOBAXKCHb PO3IOPSI-
HHUKa MaiiHa, JIKBiJaTopa, KePyIOUYOro CaHaIli€lo, KePYIUOro pecTpyKTypHU3allielo, Kepyuoro peati-
3aIi€l0 3IMCHIOETCS 32 PaxyHOK KOIITIB, aBAaHCOBAHMX 3asBHUKOM (KpeIUTOPOM ab0 OOPIKHUKOM)
Ha JCMO3UTHUI PaXyHOK TOCHONAPCHKOTO CYAY, SIKUH PO3IIsIac CIIpaBy, 10 MOMEHTY MOAAHHS 3asBU
PO BIJIKPUTTS MPOBAKCHHS y CrpaBi. Y pasi SKIIO Mpoleaypa TPUBAE Micisl 3aKiHYCHHS aBaHCO-
BaHMX 3afBHUKOM KOIITIB, OCHOBHA BHHAropoaa apOiTpa)KHOTO KEPYKUOro CILIAYyEThCS 32 PaXyHOK
KOLITIB, OJIEpKAHUX OOPIKHUKOM — IOPHIUYHOI0 0CO00I0 Yy pe3ysIbTari roCnoAapchbkoi MisIbHOCTI, 00
KOIITIB, OZlep2KaHUX BiJ poJaxy MaiiHa OOpKHUKa, sike He IepeOyBae B 3acTaBi, a00 KOIUTIB (OHLY,
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CTBOPEHOT0 KPeAUTOPAaMHU JUIS BUILIATH IPOIIOBOI BUHATOPOIH Ta BiIIKOYBAaHHS BUTPAT apOiTpaxHO-
ro Kepytouoro (y pa3i Horo CTBOpEHH:).

Ilomo cTBopenHs Takoro Gpouxy, Jl. Mananues po3mipkoye: «IIpoTe cTBOPEHHS Takoro (hOHIY
€ He 000B’S13KOM, a MPAaBOM KPEIUTOPIB. SIK HACIIIOK, Y pa3i BiICYTHOCTI IPOIIOBUX KOIITIB y OOpK-
HUKa apOITpaKHUI KePYIOUHil CTa€e 3aJeKHUM BiJl BOJII KpEIUTOPiB. ApOITpakHUIT Kepyrounii B3arai
MOXKE HE OTPUMAaTH BUHAropoju. BiH npairoBatume 6e3KomToBHO. [{iis 30aiaHCyBaHHS IHTEpECiB Kpe-
JUTOPIB Ta apOiTPaKHOTO KEPYIOUOTro AOIIILHO Mepe0adnTh Ha 3aKOHOIABYOMY PIBHI 1HIIE JHKEPEIIO
OIIJIATH BUHATOPOAU apOiTpaskHOMY KepyrodoMy. TakuM pxepenom Moxke OyTu GpoH[, yTBOpEHHUI caMmo-
PEryIbOBaHOO OpraHizalieio apOiTpakHUX kepyrouux» [3, c. 100].

A. JlaHiJIoB, pO3KpUBAIOYHU MTPOOJIEMAaTHKY aKTHUBHOCTI KPETUTOPIB B CTUMYITIOBaHHI pOOOTH ap-
OITpaKHOTO KEPYyIOYOoro, 3a3Havyae: «... MAaCHBHA IOBEIIHKA KpenuTopa, Hee(heKTUBHE BUKOPHCTAHHS
CBOTX MPOLIECYaTbHUX MOXKIUBOCTEH, YXUICHHS BiJl CTBOpEHHS (DOH/Y OIJIATH BUHATOPOIM apOiTpax-
HOTO KepYHUOTO0, eMi30IUYHUI XapaKTep B3aeMOIii 3 apOiTpaKHUM KEPYHOUYHM MArOTh CBOT JIOTI4HI Ha-
CHIJKKM — HAIMIpHY TPUBAJICTh Ipouenyp OaHKPyTCTBa Ta HEOOXiQHICTh OIUIATH HOTO BUHArOpOAHU 3a
BiZICyTHOCTI O4iKyBaHHX pe3y/bTaTiB ioro podoru» [4, c. 211].

Hagezeni Bulle Te3u € CHipHUMH i 0Cb YOMy. I3 mpouexyporo PO3MOPSIIUKEHHS MaifHOM (pec-
prKTprsaum 6opriB OOp’KHKKA) BCE OLIBII-MEHIIT 3p03yM1n0 aJKe IHIIIIOIUUA KperuTop abo 60px-
HUK 3{/iCHUB aBAHCYBaHHsI OILIATH OCHOBHOI IrPOIIOBOi BHHArOpOaH. IIpoGiemu, sk NpaBuiIo, BUHN-
KaloTh y MpoLeaypi JikBigamii (morameHHs: 60priB OOpKHUKA), KOJTH AaBAHCOBAaHI KOIITH 3aKiHYMIIUCH,
a'y OaHKpyTa BiZICyTHE MaiHO 1 (QOH]T OTUIATH BUHATOPOIH apOiTPaKHOTO KEPYHOYOTo HE CTBOPCHUI.

Taki cuTyauii Mpu3BOAATH A0 KOHQIIKTIB MiX apOIiTpa)XHUM KEpyIOuMM Ta KPEeAUTOpaMu,
OCKIIBKM OCTaHHI HE TUIBKH HE OTPUMAIIH 3aJ0BOJICHHS CBOIX BHMMOT, a II¢ if IIOBUHHI 3aIUIaTHTH BHU-
Haropoay apOiTpaKHOMY KepylouoMy, sSIKMi MaifHa OaHKpyTa He BUSIBHB. Y TaKOMYy BHIIQJIKy OILIaTa
mpari apOiTpayKHOTO KepYyIOuoro Bce OIHO MOBUHHA OYTH 3IiliCHeHa, aJpKe, SIK HEOTHOPA30BO HAroJIO-
muryBaB BepxoBuuii CyJ1 y CBOIX OCTaHOBAaX, HaJJaHHS MOCIYT apOITPaKHOTO KEPYHOUOTO BiJJ0YBAETHCS
BHKIJTFOUHO Ha IUIATHII OCHOBI. 3aKOHOJJABCTBOM HE Tepe10aueHO BUIAIKIB 3IHCHEHHSI CBOIX MOBHOBA-
JKEHb apOITPaKHUM KepYHOUYHM 0€30I11aTHO (ITPaBOBHI BUCHOBOK HaBEICHUHN Yy MOCTaHOBI BepXxoBHOTO
Cyny Bin 16 nunns 2020 poxy y crpasi Ne 918/454/18) [5].

ITpote, npu 3aTBEpIKEHHI 3BITy apOITPaKHOTO KEPYIOYOTO PO HAapaxXyBaHH i BUIIATY TPOIIO-
BOT BUHATOPOJIH, 3/1IICHEHHS Ta BiJIIIKOyBaHHS BUTPAT CYJl OBUHEH JIOCIIIATH, SIKi Jil BUNHSB apOiT-
PaXHUI KepyIOUHi Ta IPOTITOM SIKOTO Yacy. Jiist poro cya BHTpeOOBYye B apOiTPaKHOTO KEPYHOUOro
MTOMICSTYHUH 3BIT PO BUKOHAHY POOOTY, AOCIIIPKY€E HOTO 1 JIMIIIE MiCIs [IbOTO 3aTBEP/KY€ MOJaHNH 3BIT.

CripsIMOBaHICTb CIpaBH MPO OAHKPYTCTBO 3aJICKUTh Bill TOTO, XTO IHILIIIOE CIIpaBy MPO OAHKPYT-
cTBO (Kkpeautop abo OopxuuK). [lepeBarkHa OLTBLIICTD CIpaB MPO OAHKPYTCTBO IOPHAMYHHUX OCIO iHI-
LIFOETHCS. KPEAUTOPAMH 1 BUKOPUCTOBYETHCS HUMH SIK OJIMH 13 MEXaHI3MiB MOTalleHHs IXHIX BUMOT JI0
OOpIKHUKA, SIK albTepHATHBA BUKOHABUOMY MPOBADKEHHIO [6, ¢. 27]. TIpoBauKeHHs K y CHpaBax Mpo
HEIUIATOCIIPOMOXKHICTD (DI3MYHUX OCI0 BIIKPHBAIOTHCS BUKITIOYHO 32 1HILIATHBOIO OOPIKHUKA, SIKUH 1 T10-
BUHEH 3/IICHUTH aBaHCYBaHHSI BHHATOPOH apOiTPayKHOTO KEPYHOUOTO 3a MepIili TPU Micsiili HOro poOoTH.

3i cBOrO OOKY, apOITpaKHUI KEPYIOUHiA, K Cy0’ €KT He3ale)KHOT MpodeciiiHOT AisIbHOCTI, BIpa-
Bi BUMAaraTH BiJi 0Op»KHHKa HAJIC)KHOT OTIATH CBOET poOOTH a00 3K MEPCIIEKTHBU OTPUMAaHHS BUHATOPOJIN
3a paxyHOK KOIITIB, OJIepKaHUX BiJl MPojaxy MaiiHa OopxxHuka. b. [Tonsikos Ta P. TTossikoB BKas3yroTh,
o koHcTpykiis KY3[Ib noOynoBaHa TakuMm 4HMHOM, 11100 320X04yBaTH apOiTPaKHOTO KEPYHYOro 10
aKTHUBHOI JisUIBHOCTI, CIIPSIMOBAHOI HA IIOBEPHEHHS MaliHa B KOHKYPCHY (JIiKBiJalLliliHy) Macy, CTSTHEH-
Hsl GOPriB 3 yJaCHHKIB i KepIBHUKA OOPIKHIKA, HA IPOJIAXK MaiiHa, B TOMY YHCIIi 3aCTABHOTO, 32 BUCOKH-
MU LiHamu i T.A. [7]. IHaKine kaxy4u, Hapasi 3aKOHOZABEL HAMAraeThCsl HibM 3MyCHTH apOiTPAaXKHOIO
KEpPYI0UOro MpAaIfoBaTH, aJDKe caMe BiJl IKOCTI HOTo Mparlli 3aJie)kaTiMe HOro BUHAroposia — YuM OiibIre
MaitHa OOpKHHUKA, THM OiJIbIIIC [IIAHCIB HA OTPUMAHHS BUHATOPOJIX Ta BiIIIKOYBaHHs 3aTpar [8§, c. 82].

Pa3zom 3 TiM, MaiiOyTHI OOp)KHUKH y CIIpaBax Mpo OaHKPYTCTBO (HEILIATOCIIPOMOXKHICTH) TI0-
CTIHO HaMararoThCsl YHUKHYTH BUTPAT Ha aBaHCYBaHHS BUHATOPOIH apOITPa)KHOTO KEPYyI04oro, yKia-
JIAF0YM 3 OCTAHHIM YTOJly PO PO3CTPOUCHHS OIUIATH TAKOi BUHATOPOJAHM, THM I1adye 110 3MiHH, BHECEHI
1o IIpukinneBux Ta nepexiguux noaoxens KY3IIb, 1ie 103BoaMI0TS.

Taxk, BianosinHo 110 1. 1-6 [IpukinneBux ta nepexinuux noiaoxeHs KVY3I1b i yac 1ii BoeHHOTO
cTaHy, BBeJicHOTO Yka3oM [Ipesuienta Ykpainu Big 24 mrororo 2022 poky Ne 64/2022 «ITpo BBeIcHHs
BOEHHOTO CTaHy B YKpaiHi», 3aTBep/PKeHUM 3akoHOM Ykpainu Bij 24 motoro 2022 poky Ne 2102-1X,
a TaKOX MPOTSATOM IIECTH MICSI[IB MiCJIs HOTO MPUITMHEHHS Y1 CKACyBaHHSI:

— CTOCOBHO OOpIKHMKA CIpaBy Npo OAHKPYTCTBO (HEMIATOCIIPOMOXKHICTH) MOXKe OyTH BiIKPUTO
0e3 3iliCHeHHs aBaHCYBaHH: HependadeHol M KoekcoM BHHAropoau apoiTpaKHOMY KepyrodoMy Ha
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JIETIO3UTHUI paxyHOK Cydy. ¥ TakoMy pa3si 0 3asiBU PO BIIKPHUTTS CIIPaBH PO OAHKPYTCTBO (HEIUIa-
TOCIIPOMOXKHICTb) JIOJAETHCS KOIIisl YKJIaIeHOT 3asiBHUKOM YTIOJM 3 OOpaHUM HUM apOiTpakHUM Kepyro-
9UM IIPO BUKOHAHHS apOiTPaXXHUM KePYIOYNM IIOBHOBAXEHB y CIIPaBi Ipo OaHKPYTCTBO (HEILIaTOCIPO-
MOXKHICTB) J10 11 3aKpHUTTS 3 BUILIATOIO Ha YMOBAaX, BU3HAYEHHX III€I0 YTOJ0I0, BAHATOPOIH B PO3MIpI,
[0 HE Ma€e MEePEeBUIIYBaTH PO3Mip, BcTaHOBIEeHUH MM Konaekcom. [ocromgapcebkuii cyji, BiIKPUBAIOUH
MIPOBAJKEHHS Y CIpaBi Mpo OaHKPYTCTBO (HEIIATOCTIPOMOXKHICTb) BIITIOBIHO JI0 LILOTO TTYHKTY, ITPH-
3HAYa€ PO3MOPSIHUKOM MaifHa a0 KepYIOUUM PECTPYKTYpHU3aLi€r0 apOiTpaXKHOTO KEPYUOro, 3 SKUM
3asBHUKOM YKJIAJICHO yTOLY.

HaBezneHi 3akoHOJaBYi MONOXKEHHS CHPSAMOBAHI Ha 3a0e3MeUeHHs paB OOPXKHUKIB, SKi ONU-
HIDIACS Y HACTLNBKU CKPYTHOMY MaTepiadbHOMY CTaHOBHII, IO HE B 3MO3i HaBITh O/pa3y OILIATHTH
ABAHCYBaHHS BUHAropoau apOiTpakHOMY Kepyrodomy. [Ipore GopmynroBaHHS, sIKI BUKOPUCTOBYE 3a-
KOHOZIaBellb, HAIITOBXYIOTh Ha MEBHI po3nyMu. Tak, y 3rajlaHuX IMOJOKEHHSIX MOBa HIe Mpo Yromay
3 apOITPaKHUM KEPYHOUYHMM PO BUKOHAHHS apOiTPaKHUM KEPYHOUHUM MOBHOBAXXCHb y CIIPaBi Mpo OaH-
KPYTCTBO (HEIIATOCIPOMOXKHICTB) 10 i 3aKkpuTTs. IIpoTe mo poOUTH y BUMAAKY, SKIIO TAKOro apoiT-
Pa)KHOTO Kepyrodoro Oyzie BiICTOPOHEHO BiJl BUKOHAHHS HUM IOBHOBa)KCHb PO3NOPSIHUKA MaiiHa abo
KEpYIOUOro pecTpyKTypu3aliero y MaitOyTHboMy? HoBOro ap0iTpaxHoOro Kepyrodoro 10BeaeTbes 00u-
paTH 3 YHCIA THX, XTO ITOTOMKYETHCS TAKOXK MPAIIOBATH HA yMOBAX PO3CTPOUYCHHS BHHATOPOIH. A Iie
JKOITHMM YHHOM He cpusie e(peKTHBHOCTI pOOOTH Ta HE3aJISKHOCTI TAaKOro apOiTPayKHOTO KEPYIOUOTO.

Curyartii, Koii apOITpa)KHOTO KEPYHOUOTro, 3 SIKUM YKIIaJICHO OTOBIp MPO OIUIaTy mpaii i po3-
CTPOYCHHS CIIATH BUHATOPOJIH, CIIiJl 3aMIHUTH Ha 1HILIOTO apOITPakHOTO KEPYHYOTro, YKE BUHHKAIOTh
Ha IPaKTHUL.

Tak, Hanpuksiaz, 25 TpasHs 2022 poky 10 cyay Haaiiuio kiaonotanus Bijx 24 tpasas 2022 poky
Ipo 3aMiHy apOiTpakHOro Kepyrouoro y crpasi Ne 902/61/22. Slk BOavaeThes 13 3MiCTy KIONOTAHHS,
24 nucronana 2021 poky mik OOp)KHHUKOM Ta apOiTpakHuUM KepyrounM H. Oyso ykiazeHo aoroip
PO OILIATy Mpalli, BUHArOPOAY Ta BiAIIKOMYBaHHS BUTPAT apOiTpaskHOTO KEpyIouoro, sikuil OyB roxna-
HUH GOPXKHUKOM JI0 3asIBU IIPO BIIKPUTTS IPOBADKEHHS y CIPaBi PO HEIIATOCIIPOMOXKHICTD Mijl 4ac
3BepHEeHH: 10 ['ocnogapepkoro cyny BinHMIbKOI 061acTi pa3oM i3 3asB00 apOiTPaskHOTO KEPYHOUOro
Ha ydJacTh y crpaBi. YxBanoro ['ocrogapcskoro cymy Birammpkoi obmacti y cipasi Ne 902/61/22 Bin
16 mrororo 2022 poky BIAKPUTO MPOBAPKEHHS Y CIpaBi MPO HEIUIATOCIIPOMOXHICTh OOpXKHHUKA, ap-
OiTpakHOrO Kepyrodoro H. Oyio nMpu3HaYe€HO KEPYIOUUM PECTPYKTYpPHU3AIl€r0 y 1ii cripaBi. Y 3B 3Ky
3 THM, 1110 H. 3aruHyB B X011 00HOBUX [TiH, 3aXUIIa041 MicTO [priiHb, OOPYKHHUK POCHUTH Cy/1 3AIHCHUTH
3aMiHy apOITPa)KHOTO KEPyIOYOro Ta NPUMHATH HOBHI AOTOBIp IO OIUIATy Mpalli, BAHArOpoAy Ta Bia-
LIKOAYBaHHS BUTpPAT apOiTPa)KHOIO KEPYyIOUOoro, yKJIaAeHUH MK OOPHKHUKOM Ta HOBUM apOiTpaskHUM
kepytouuM b. Cyn 3a10BoIbHUB KI0IOTaHHA [9].

TakuM YMHOM, y BUIIAJKY BIZICTOPOHEHHS 3 TUX YH IHIIMX MPUYUH apOiTPa)KHOTO KEPYIOUoro,
3 SIKAM paHilie OyJ10 YKJIaJIeHO Yoy Mpo OIUIaTy Mpalli, BAHATOPO/Y Ta BiJIIIKOyBaHHS BUTpAT apOiT-
PaXKHOTO KEPYIOUOTr0, HOBOTO apOiTPa)KHOTO KePyIOUOro TOBOAUTHCS OOMPATH 3 UHCIIA THX, XTO IIOTO-
JDKY€ETBCSI TAKOXK TPALIOBATH HA YMOBAX PO3CTPOUCHHSI BUHArOPOAH. A 1€ )KOAHUM YMHOM HE CIIpUsE
e(eKTHBHOCTI POOOTH Ta HE3aIEKHOCTI TAKOrO apOiTPaKHOrO KEpyI04oro.

Kpim Toro, 4acto Ha MpakTHIli BAHHKAKOTH HPOOIEMH MO0 3MICTy YIOAH MPO OIUIATy Hpar,
YKIIaJIeHO1 3 apOiTpaKHUM KepyrounM. Tak, HaIpHKIaa, TOCIOAAPChKI CyIl BUMAraroTh, o0 B yrofi
PO OILIATY MOCIYT apOiTPaKHOTO KEPYHodoro OyI0 BKa3aHO PO BUKOHAHHS apOiTPaKHHM KePYIOUHM
He JIMIIe TOBHOBKEHBb PO3MOPSIHIKA MaliHa UM KePYIOUOTO PECTPyKTYPH3aLi€l0, ajie 1 MOBHOBaKEHb
KEPYHOUOro CaHalli€r, KePyHYoro peaji3allieo MaiiHa Ta JIKBiaTopa, [0 € LiJIKOM JIOTIYHHUM Ta 00-
I'PYHTOBAHUM, OCKUIBKHU TiNBKU TaK MOXKYTh OyTH 3a0e3leucHi BUKOHAHHS BCIX 3aBIaHb CIIPAaBU IPO
OaHKPYTCTBO (HEIIATOCTIPOMOXKHICTD).

Tak, nanpukinazn, I'ocnonapebkuil cyn PiBHeHcbkoi oOnacti B yxBaui Bif 12 rpyans 2024 p.
y crpasi Ne 918/1099/24 BkazaB Take. Haganuii 3assBHUKOM MPUMIPHHK JIOTOBOPY HE BiAMOBiTa€ BUMO-
ram myHKTy 1-6 [IpukinneBux Ta nepexigaux nonoxenb KY3I1b, ockinbky Bka3aHi MOJOKEHHS 3aKOHY
BU3HAUAIOTh, 10 YKJIAJeHa yroja 3 00paHuM apOITpaKHUM KEPYHUYHM TPO BUKOHAHHS apOiTpaKHUM
KepYIOUMM MOBHOBaKEHb Y CIIPaBi MPO HEIUIATOCIIPOMOXKHICTH BH3HAYa€ PO3MIp Ta MOPSIOK BHUILIA-
TH JI0 11 3aKPUTTS, BCyNepey 3a3HaUCHOMY HaJaHUM MPUMIPHUK YroAu BU3HAYa€ PO3MIp Ta MOPSIOK
BUILIATH BUHATOPOAHU 3a BUKOHAHHS IIOBHOBAXKEHb JIMIIIE KEPYIOUOTO pecTpyKTypusauieto. Tak, Biamno-
BIJIHO JIO TIPEMETY JOTOBOPY BKA3aHO, 1[0 LIeH JOTOBip BU3HAYAE MOPSIOK OILIATH ITOCTYT Ta BiJIIKO-
JTyBaHHS BUTPAT apOiTPaKHOTO KePYIOYOTo JIMIIE SIK KePYIOYOTO peCTPYKTYPH3AII€l0, a apOiTpaKHUH
KepYIOUHii 3000B " I3YETHCS HaZaBaTH MOCIYTH 1| BAKOHYBAaTH TOBHOBAYKEHHS JIMIIIE KEPYIOUOTO PECTPYK-
Typu3aii€ero. Pa3oM 3 THM CyJ 3ayBaKye, 10 MPOBAHKCHHS Yy CIpaBi MPO HEIIATOCIIPOMOXKHICTh HE
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00OMEKYETBCS TIPOLIEYPOIO PECTPYKTypH3allii OOpriB, OCKIIBKH KOJACKCOM IepeadadyeHo TaKoXK Mpo-
LeIypa HoralieHHs: OOpriB 3 MPU3HAYECHHSIM KEPYIOUOro peajisali€lo MaiHa, BIANOBIIHO y BUIAIKY
Hepexojy A0 iHIIOI HPOIIEyPH, IINTAHHS OILIATH HOCIYT apOiTPaXKHOTO KEPYIOYOT0 a TAKOXK BUKOHAHHS
HUM MOBHOBKEHB Y CIIPaBi J10 ii 3aKPUTTS 3aJIMIIATHCS HE BUPIIEHNM. TakuM YHHOM JJaHa yroja cy-
nepeunth nonoxeHHsM KY3I1Ib. Cyn 3Beprae yBary 3asiBHHKA, 1110 HOpMaMu yHKTY 1-6 ITpukiHieBux
Ta nepexigHux nojokeHb KY3I1b B iMrepatiBHOMY MOPSIIKY YHOPMOBAHO, 110 TaKa yrojia BCTAHOBIIIOE
YMOBH OILJIATH MOCIYT apOiTPaKHOTO KEPYIOUOTO 10 3aKPUTTS MPOBAHKEHHS y cripagi. [Tpu upoMy mij-
CTaBM JJIsl 3aKPUTTS MPOBA/KCHHS y cripaBi BcraHoBieHi crarreto 90 KY3IIb. Boanouac niacraBamu
JUISL 3aKPUTTS TIPOBAKEHHS Y CIIPABi PO HEIIATOCIIPOMOXKHICTB, B TOMY YHCI, MOXe OyTH BUKOHAHHS
IUIaHy PEeCTPYKTypH3allii, a TAKOXK 3aBEPIICHHS MPOIECAYPH ITOTAMICHHS OOpriB OOPIKHUKA 33 pe3yIlb-
TaTOM BH3HAHHS OOp)KHUKA OAHKPYTOM Ta MPU3HAYEHHS KePYOUOro pearizamiero. TakuM 4uHOM Cyx
HE MpuiiMae J0JYyYCHUH 3assBHUKOM JIOTOBIp MpO oruiaty mpaiii Bix 6 jucronana 2024 poky sk jgoka3
aBaHCYBaHHsI OOP)KHUKOM Ha IEMO3UTHUI PaxyHOK Cyly BUHATOPOIH KEPYIOUOMY PECTPYKTYpHU3alLi€cro
3a TPU MiCslli BAKOHAHHSI TOBHOBA)KEHb, OCKIJIbKH BKa3aHUM JIOTOBOPOM He Tepe10adeHo yMOBH OIljia-
TH HOCIIYT apOiTPa)KHOTO KePYIOYOro 3 Yacy BiIKPUTTS IPOBADKEHHS Y CIPaBi JI0 11 3aKPUTTS, SIK TOTO
BUMarae myHKT 1-6 IIpukinneBux Ta nepexiguux nonoxenb KY3IIb [10].

BucHoBku. TakuM YMHOM, Ha Cy4acHOMY €Talli BHHUKAE YHMMAJIO TUTaHb, OB’ I3aHKX 3 OIUIa-
TOFO TIpaIli apOITPaKHOTO KEPYOUOro. Y BUIAJKY BiICTOPOHEHHS 3 TUX UM IHIIAX PUYNH apOITpakHO-
IO KEPYHOYOro, 3 SIKUM paHilie 0yJio yKIaJeHO Yro/y Mpo OIUIaTy Mpaili, BAHATOPOAY Ta BiJIIKOTYBaHHS
BUTPAT apOITPasKHOTO KEPYHOYOT0, HOBOTO apOiTPayKHOTO KEPYIOYOTO TIOBOUTHCS OOUPATH 3 YHUCIIA THX,
XTO MOTOKYETHCA TAKOX IMpalloBaTH Ha YMOBaxX pPO3CTPOYCHHS BUHAropoau. A € »KOOHUM YHHOM
HE crpusie eheKTUBHOCTI POOOTH Ta HE3aJIEHKHOCTI TAaKOro apOiTpaXkHOro kepyrodoro. IIpukinnesi Ta
nepexinni nonoxenns KY3IIb, siki nependauaroTb 0COOIUBOCTI CIIATH BUHATOPOAU apOiTpaKHOMY Ke-
PYIOYOMY B yMOBaX BOEHHOTO CTaHYy, llepea0adaoTh YKIaASHHS YTOIU PO OIUIATy Hpaili apOiTpaykHOTO
KEPYIUOIo TUIBKH JIO 3aKPHUTTS MPOBAKCHHS Y CIPaBi, HE BPaxyBaBIIIH, 10 apOiTPaKHOTO KEPYUOro
Moyke OyTH BiJICTPOHEHO BiJl BUKOHAHHS TIOBHOBaXeHb. Lle moTpedye BHECEHHS 3MiH JI0 BiAMOBIIHUX
nonoxeHb KY3IIb st 3a0e3neueH s €IHOCTI CYIOBOT PAKTHKK Ta €()EKTHBHOCTI 3aCTOCYBaHHS TPO-
uenyp OaHKpyTCTBa.
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HEHAEP T.1O.
HNOHSATTS TA O3HAKU AJIbTEPHATUBHUX JIKEPEJI EHEPTIi
CONCEPTS AND SIGNS OF ALTERNATIVE ENERGY SOURCES

CrarTs nNpUCBsSYeHa JOCTIIPKSHHIO Ta aHATI3y MPABOBOI IPUPOIHU TTOHATTS Ta 03HAK
aJIBTePHATUBHUX JDKEPEN CHEpril Ha OCHOBI HOPMATHBHO-TIPABOBHX AKTIB €HEPreTHY-
HOT rany3i YkpaiHu Ta iCHYyHOUYHMX HAayKOBHX HarpaltoBaHb. [IpoBe/ieHO aHali3 TOHSTH
«aJbTEPHATUBHI» Ta «BLIHOBIIOBAIBHI» JUKEpesa eHeprii Ta BU3HAYEHO IX CIHiBBIIHO-
LIEHHS B KOHTEKCTI pi3HUX KiIacudikaliiiHuxX o3HaK. 3a 4aciB HE3aleKHOCTI MU HE pa3
onuHsAIMCs B HaTOBIH 3a/IEKHOCTI BiJ] Cycija-OKyNaHTa, 1 BUPILIEHHSIM €HepreTUUHO1
KPH3H € caMe PO3BHUTOK Ta aKTUBHE BIIPOBAKCHHS 3aCTOCYBaHHS aJIETEPHATHBHUX JUKE-
pen eneprii. OKpiM TOTO 3aCTOCYBaHHS aIbTEPHATHBHUX JPKEPEN eHeprii € Ha3BUYaiiHO
BaXIIMBUMHU y OOpOTHOI 31 3MIHOK KJIIMAaTy, OCKIJIbKM OCHOBHA TepeBara Iux JpKepel
CIIOCTEPIraeThCsl B IX HU3bKOMY BILUIMBI Ha JIOBKULISI, 30KpeMa y 3MCHIICHHI BUKHUJIIB
NapHUKOBHX ra3iB.

i1 KOMIIEKCHOTO BUPIILICHHS TIOCTABICHOT POOIEMH MPOAHATI30BAHO PsiL AOCITi-
JUKeHb 1 myOmikariit y cdepi HpaBOBlILHOCI/IH BUKOPHCTAHHS a/IbTEPHATHBHOI CHEPIi.
IIpoBeeHO HAYKOBO-TEOPETHYHUI aHAITI3 IOHSTTS aJbTEPHATUBHHX JDKEpel eHeprii Ta
X 03HaK, a TAKOXX TIPABOBOTO PETYINIOBAHHS c(epH aNbTepHATHBHOI CHEPTeTHKH.

3a3Ha4eHo MPo HAsIBHICTB y IpodeciiHOMY cepeIoBulIlll po30iKHOCTE! y AediHiiisax
«BIIHOBITIOBAJILHI» Ta «aJIbTEPHATHBHI JUKEpeIia CHEprii», sKi BPeryJb0BaHi 3aKOHO/IaB-
LIEM IIUIAXOM 3aKPiMIeHHs BU3HAUCHHS KaTeropil «ajJbTepHAaTUBHI pKepelia eHeprii».

Ha nincTaBi BIacHOIO JOCHIDKEHHS c()OPMOBAHO BUCHOBOK IIPO TE, IO PO3KPUT-
TS TIOHATTS aNBTEPHATUBHUX JUKeped eHepril B 3akoHi Ykpainu «IIpo amsrepHaTHBHI
JoKepesia eHeprii» He BPErylioBaio HAayKOBO-TCOPETHYHI JUCKYCIi, MOB’s3aHi i3 UM
TepMiHOM. CyTiepedsiiBi MUTAHHS CTOCOBHO TTOHATTS Ta O3HAK ITBTEPHATUBHUX JUKEPEI
eHeprii 3yMOBJICHI BHHATKOBO PO3TaIy’KEHICTIO i CKJIQJHICTIO MIAXO/IB /10 Kiacu(ikarii
PI3HOBHIIB JKepeN eHeprii, sKi € eHeproHOCIsIMU Ta HEBU3HAYEHICTIO O3HAK ajlbTepHa-
THUBHUX JIKEpell eHepri’l’ Biz[cyTHiCTL YITKHX KPUTEPIiB. Yepes AKTHUBHI BO€HHI ii, sKi
BEJlyThCsL Ha TEPUTOPii Beiei YKpaiHu, raly3b BiIHOBIIOBAHOI CHEPIeTHKY MepelyBae B
CKITa/IHUX yMOBAX, aJie, ONPH BUKIMKH, TAKOK BIJIKpHBAIOTBCSI HOBI MOXJIMBOCTI JUIst if
PO3BUTKY Yy MiCJISIBOCHHUH T1epiof. PO3BUTOK raiy3i BiJHOBIIOBAJIbHOI €HEPTETUKH BH-
PIINTH HU3KY TPOOJIEM CBITOBOT CIIJIBHOTH Y BKpail BaKKMX YMOBaX BOEHHOTO Yacy Ta
CIPHSIE CTAIOMY PO3BUTKY Ta 3aXHCTy HAaBKOJIHMIIHBOTO CEPEIOBHUILA.

Knwuosi cnosa: ingpacmpykmypa, enepeis, ob’ekm, Odicepena, albmepHaAmusa,
eHepeemuyHuUll pecypc, 6I0HOBII0BANIbHI 0dicepend eHepeil, CoHye, gimep.

The article is devoted to the research and analysis of the legal nature of the concept and
signs of alternative energy sources based on normative legal acts of the energy industry of
Ukraine and existing scientific developments. An analysis of the concepts of «alternative»
and «renewable» energy sources was carried out and their relationship was determined
in the context of various classification features. During the time of independence, we
found ourselves more than once dependent on oil from an occupying neighbor, and the
solution to the energy crisis is the development and active implementation of the use of
alternative energy sources. In addition, the use of alternative energy sources is extremely
important in the fight against climate change, since the main advantage of these sources
is their low impact on the environment, in particular, in the reduction of greenhouse gas
emissions.

© IIEHAEP TIO. — acmipantka (Y «IHCTUTYT EKOHOMIKO-TIPABOBHMX JIOCHTIIKEHb IMEHI
B.K. MamyToBa HarionanbHoi akazieMii Hayk YKpaiHH»)
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A number of studies and publications in the field of legal relations and the use of
alternative energy were analyzed for a comprehensive solution to the problem. A
scientific and theoretical analysis of the concept of alternative energy sources and their
features, as well as legal regulation of the field of alternative energy, was carried out.

It is noted that there are differences in the definitions of «renewable» and «alternative
energy sourcesy in the professional environment, which are regulated by the legislator by
fixing the definition of the «alternative energy sources» category. Controversial questions
regarding the concept and signs of alternative energy sources are caused exclusively by
the extensiveness and complexity of approaches to the classification of types of energy
sources that are energy carriers and the uncertainty of the signs of alternative energy
sources, the lack of clear criteria.

On the basis of my own research, I came to the conclusion that the disclosure of the
concept of alternative energy sources in the Law of Ukraine «On Alternative Energy
Sources» did not settle the scientific and theoretical discussions related to this term. Due
to the active military operations that are taking place throughout Ukraine, the renewable
energy sector is in difficult conditions, but, despite the challenges, new opportunities for
its development are also opening up in the post-war period. The development of the field
of renewable energy will solve a number of problems of the world community in the
extremely difficult conditions of wartime and contribute to sustainable development and
environmental protection.

Key words: infrastructure, energy, object, sources, alternative, energy resource,
renewable energy sources, sun, wind.

Beryn. [ToBHomacmiTaOHa BiiiHa B YKpaiHi, po3nouara 24 nrororo 2022 poky BIUIMHYJIA Ha yCi
ctepu xutTs. Hamma kpaina sxuBe 1miJ HOCTIHHUME, 5KOPCTOKHMMU PAKETHUMU 00CTpisIaMU BiiCBKOBUMHU
Pociiicbkoi @enepanii. 3a3Hae HUIIBHUX pPyHHYBaHb KPUTHYHA iHPPACTPYKTYpa, TEILIOETEKTPOCTaH-
iif. Lle migBuImIye piBeHb 3arpO3u MOXKIIHBOTO 3HUICHHS i aTOMHIX €JIeKTPOCTaHIIIH. BHacminok npo-
TO OJIHUM 3 HaraJbHHX MPIOPHUTETIB € IIOCHICHHS TTOIIYKY aJIbTepHATHBHUX JDKEPeIl eHEpril, sSiKa 3 KOXK-
HUM JTHEM HeoOXigHa Bce Olnblie. 3 onIsAy Ha Iie, BKpail BaXKIIMBOKO cTajia rmpobieMa 3a0e3neyeHHs
€HEepri€l0 HaCeJIeHHs, 110 MiIBHUIIHIIA YBary BChOTO CBITY 10 NPUCKOPEHHS PO3BUTKY Ta BUKOPHCTAHHS
JpKepen anbTepHaTUBHOI eHeprii. Toxk, sk 3a3HaunB Mep cronuui Ykpainu, B. Kinuko: «6inbiie mono-
BUHM KOTEJICHb CTOJIULII NIEPEKITIOUMIIN Ha aJIbTepHATUBHI Kepesia eJIeKTPOIoCTauyaHHs AJ1s 3arno0iran-
HS KOJIANCy». 3a0e3MeUeHHs] YMOB 301/IbLICHHS PiIBHSA BUKOPUCTAHHS aJIbTEPHATUBHUX JXKEpes eHeprii
y BCiX cpepax )KHUTTS HACSICHHST Ha0yII0 0COOIMBOT aKTyaJIbHOCTI ITiJ] YaC CTPIMKOTO TIepeOpiEHTYBaH-
HS TIXO/[iB, CIPUYMHCHUX HACIIAKAMH BiiHU.

AHaJi3 ocTaHHIX JOCTiKeHb i myOaikanii. [TutaHHs HOCTIKEHHS MMOHATH aJbTEPHATHBHOT
EHepreTHKH Ta ii 03HaK OyJIM MPEIMETOM BHBYCHHS B FOPUINUHIN Haylli, 30kpema, C. CBipkoB (IIMBLIb-
HO-IIPaBOBHUI1 aCHEKT peryioBaHHs o0iry eneprii), A. Bepiuunin, C. binonbkuii (Mi>KHapoAHO-IIPaBOBUI
aCIEKT PEery/IIOBaHHs albTePHATUBHOI CHEPIeTUKM) Ta iH. Y IXHIX HAyKOBHX IpaLsX PO3IISHYTO OKpeMi
aCIeKTH 3BUYHUX JpKepell eHeprii. Lo npobnemMaTuxy JOCIILDKYBall, 1K 0e3[10CepeIHbO, TaK OLOCEPEa-
KOBaHO TaKOX Taki HayKoBIIi, sik: B. Biacosa, B. bounapenko, O. Iruarenko, FO. Xa6s10 Ta iHmii.

IocranoBka 3aBaaHHsI. 3 METOIO AETAIBHOTO 3’SCYBaHHS MOHATTS albTEPHATUBHUX JKEPE
eHeprii Ta iX 03HaK, Ba)KJIMBO, Ha HaIlle IEPEKOHAHHSI, POBECTH HAYKOBO-TCOPETHIHUI aHaIIi3 BKa3aHOT
nediniiii Ta mpaBoBOro PEryIFOBaHHS CepH aJbTePHATUBHOI EHEPTETHKH IJ1sl pO3pOOKH PEKOMEHJallii.

PesyabraTu pociaipxenns. Sk caymno BBaxarots O. [Tonsacebkuit, O. [{psikoHoB Ta O. Ckpuri-
HUK: «YKpaiHa, B sIKill Ipo0iieMu eHepro3ade3neyeHHs He BUPIILEHI, 1 sika IIparde B Mail0yTHbOMY cTa-
TH 9JICHOM €BPOIIEICHKOI CIIIIEHOTH, TOBHHHA OyTyBaTH CBOIO €HEPreTHYHY IOTITHKY 3 ypaXxyBaHHIM
[BOTO TIEPCIIEKTUBHOTO HapsmMy» [1, ¢. 136], a Takok OpieHTYBaTHCh Ha MO3UTUBHUIA H0CBi Bemukoi
Bpuranii, mis sikoi e B 2020 poiii ajqbTepHATHBHI PKEpea CHEPreTUKU CTAIK TOJOBHUM JIKEPEIIOM
eHeprii.

OCHOBHHUM HAIIPSIMKOM PO3BHUTKY CBiTOBOi €HEPreTHUKH € BUKOPUCTAHHS AJbTEPHATUBHUX IIO-
HOBJIIOBAIBHUX JKEPEJ €Hepril: COHIA, BITpy, Boau, OionanuBa. AJBTEpHATUBHA €HEPreTHKA CIpUsE
BUPILIEHHIO BaXXJIMBUX NIPo0sIeM eHeproeeKTUBHOCTI Ta exo1oriuHoi 6esneku [2]. [t 6LIbIIocTi CBi-
TOBUX KpaiH CTpPATETiYHUM IHUTAHHAM HalliOHAJTHEHOI €HepreTHYHO! Oe3NeKH €, He JIMIIEe 3MEHIICHHS
3aJICKHOCTI BiJl HETPAUIIIKHOTO IMIIOPTY €HEPrOHOCITB, ayie i (opMyBaHHs repeadauyyBaHUX, YITKHX
MIPABOBMX MEXaHI3MIB pery/IroBaHHs cepH albTepHATHBHOT CHEPIeTHKH, K1 CIIPUSIOTh IHBECTYBAHHIO
y 1i pO3BUTOK.
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DopMyBaHHS YKPaiHCHKOIO IIPABOBOTO IOJISI 3 HAJaHHAM BU3HAUECHb HOHATTSAM «HETpaJuLiiiHi Ta
MIOHOBJIIOBAJIbHI JUKEPETIa EHEPril» po3Mnodanoch 3 MpUHHATTAM 3akoHy Ykpainu «IIpo eneprosdepexen-
Hst» Bia 1 aunss 1994 poky. Ioganblue ynocKoHalIeHHs IPAaBOBOIO PErY/IOBaHHS Chepu allbTEpHATUBHOL
EHepreTHKH 3/iiicHeHo 3akoHoM Yipainu «[Ipo anprepHaTBHI BHAM nanuBay Bix 14 cigas 2000 poxy.

3a tBepmkennsiM JI. Mernex ta O. Hariphsik: «came i3 yxBaieHHsM 3akony Ykpainu «IIpo ansrep-
HATUBHI BU/IM MAJIMBa» BIEPILEC HA BCEYKPATHCHKOMY PiBHI OyJI0 BH3HAYCHO TOHSTTS JIbTEPHATHBHOIO
nayuBa (TBEp/E, PiJIKe Ta ra3oBe MaUBO, SKE € ATBTEPHATHBOO BIIMIHHAM TPAHULIHUM BHAaM IajinBa
1 sike BUPOOIIsieThCs (BUIOOYBAETHCSA) 3 HETPAAULIIHHUX JDKEPET Ta BUIB €HEPreTHYHOI CUPOBUHHY) [3].

20 motoro 2003 poxy npuiinsaTo 3akoH Ykpainu «IIpo amprepHaTuBHI axkepena eHepriin. Oxn-
HUM 13 KJIFOYOBHX ACIEKTIB I[bOTO 3aKOHY € 3aKpIiIUICHHS BU3HAYCHHS MMOHATTS «aJIbTePHATHBHI JKe-
pera eHeprii», BBEACHHS «3€JeHOro» Tapudy il BCTAHOBIECHHS HaJI0aBKU JIO HBOTO, 3allPOBAHKEHHS
MEXaHi3MiB CTUMYJIFOBAHHS BUPOOHHKIB €JICKTPHUYHOI CHEPTil 3 aJIbTEPHATUBHUX JKEPEI, & TAKOXK ayK-
LIOHHOT I[IHMA 32 BUKOPHUCTaHHS Ha 00 €KTaX €JCKTPOCHEPIeTHKH, a CaMe: Ha CJICKTPUYHUX CTAHIIX,
SIKI BUPOOJISAIOTH EIEKTPOCHEPTiI0 3 €HEPrii COHSYHOTO BUIIPOMiHIOBAHHSI.

Bonnouac, Ha nymky E. PuOHikoBoi: «I3 mpuiHATTAM ocTaHHIX IBOX 3akoHiB Ykpainu («IIpo
aJIbTepPHATUBHI BUAU NanuBay, «[Ipo anbsTepHaTUBHI JUKepesa eHeprii») BUHUKIIA PO30IKHICTb Y CHiB-
BiJTHOIIICHHI TEPMiHIB «ITOHOBJIFOBAJIbHI» Ta «BiTHOBJIIOBAJIbHI, 4 TAKOXK «HETPAIMLIAHI» Ta «aJIbTepHA-
THBHI» CTOCOBHO JDKEPEI EHeprii Ta nanusay [4].

3 bOTO MPHBOJLY IIKABOKO BUAAETHCs AyMKa 1. JIucwili, sikuid BBaXkae, 10 BUIIe3a3Ha4eHi nedi-
HIlIT MOTPiOHO PO3IVISIIATH B KOHTEKCTI Pi3HUX KiIacHU(iKaliiHUX 03HAK, 30KpeMa, «BIJHOBIIOBaHI» —
B PO3YMiHHI IPUPOAHOI CyTHOCT] YTBOPEHHS €HEPTETUUHHX PECYPCiB, @ KHETPaIULiNHHI» — B PO3yMiHHI
piBHA Ta MacIITaly OCBOEHHS. Y CBOIO YEpry, KaTeropis «aJbTepHATUBHI» 00’ €IHY€ JxkKepena eHeprii,
SIKI 110 CBOTH CYyTHOCTI € aJbTEPHATUBOIO (3aMIHHMKOM) JI0 TPaAMLIHHHUX JDKepel, 30KkpeMa, Oiomaca,
BITPOBa, COHSYHA Ta TeoTepMasibHa eHepris. O0’eJHaHHS eHePreTHYHHX PeCcypCiB y MeXax JaHHUX Ka-
TEropiii € T0CUTh YMOBHUM [5].

Cepell BUCHHX TCOPETHKIB 1 EKCIIEPUMEHTATOPIB MOOYTYE JyMKa PO HETOYHICTh Kiacu(ikariil
PI3HOBH/IIB €HEProHOCIIB ([Kepes eHeprii), o € eHeproHocisMu (CT. 1 3a3Ha4eHOro 3aKOHY): opra-
HiYHE NaJIHMBO, €JIEKTPOCHEPris, HeTPaJULiiiHI Ta IOHOBIIOBAHI BUAN €HEPrii, BTIOPUHHI €HEPreTH4H1
pecypcu monaHi, K nepeltik, 1o nae IiZICTaBU BBAXKATH 11i JpKepelia eHepril piSHOBI/IZ[aMI/I

Came ToMy nonyisipHOCTi HabyBae PO3MEKYBAHHS CHEPIETHYHHX PECYPCIB 38 KPUTEPieM I10-
CTIHOCTI iCHYBaHHs Ha BIIHOBJIIOBAIIbHI I HCBIIHOBIIOBAIBHI, Ta 32 KpI/ITepICM TOUIMPEHOCT] — Ha
TpaIMLiiHI 1 HeTpaguLiiiHi. Y KOJi HayKOBLIB BUHHKAE 0AaraTo MUCKycill yepe3 HeBU3HAYEHICTh O3HaK,
3a IKHMH T€ YH 1HIIIE JUKEPENIO EHEeprii MOXKHA BIJIHECTH JI0 TPAAUIIIIHOTO Y1 HETPAIUIIIHHOTO [4].

3Baxkatoun Ha 1yMku E. PubnikoBoi Ta I. JIncuui, BBaskaeMo, 1110 pKepesia eHeprii MOgiISoThCs
Ha JIBa TUIIH, 30KpeMa, TpaJuLliliHi Ta adbTepHaTUBHI. Bu3Ha4YaIbHOIO BIIMIHHOIO O3HAKOIO LIUX JBOX
TUIIIB €HEPrii € BIAHOBIIOBAHICTH/HE BITHOBIIOBAHICTD Yy pupoi. Jlo TpaauuiiHuxX HajlexKaTh KOPUCHI
KonanuHy (ra3, HadTa, Byriuisi), a 0 1HIIOTO BiIHOCUTHCS HECKIHYEHHUI pecypc (COHIIe, BiTep, BOIa).

Tako, BOKIMBO 3a3HAYUTH, [0 €HEPTETUYHI PECYPCH BiTHOBIIOBAHUX JKEPEN €HEPrii, 3TiTHO
nanux CBITOBOT €HEPreTHYHOT pajiv, 38 PIBHEM 1 MacTabaMu X OCBOEHHS KIIaCH(DIKYIOThCS Ha TPaIH-
LiiHI i HeTpauIliliHI (aJBTepHATUBHI).

VY HaykoBili JiTepaTypi BCi €HEPreTU4HI PeCypcH PO3AUIAIOTHCS HA TPYIHU 33 PI3HUMU KpUTe-
pissmu. 1le Hajae MOXIIMBICTH 1HAMBIAYaJIbHOTO MiAXOMY JIO NMPABOBOTO PETYIIOBAHHA Ti€l YM 1HIIOL
KaTeropii eHepreTHYHUX PECYpPCiB i3 ypaxyBaHHIM IX 0COOIMBOCTEH.

IikaBum BumaeThest morsiz 1. JIucui, sikuii UTHTE albTepHATHBHI JUKEpeia eHeprii Ha: MOCTIiHO
iCHYOUI, BIIHOBJIFOBAJIbHI Ta TIEPIOIUYHO BUHHMKAOUi, TOOTO MOHATTS «AJIBTEPHATHBHI» Ta «BIJHOBIIIO-
BaJIbHI», HAYKOBEIIb BBAXKAE, 1110 BKA3aHI KATeropii CIBBIIHOCATHCS, SIK 3arajibHE Ta HOTro CKiIazoBa [6].

BrnacHe kaxy4u, BeJIMKa KiJIbKICTh allbTEPHATHBHUX MO3UIIN 100 MOUTY JKepes allbTepHa-
TUBHOI €Heprii, 3BOAUTHCS 0 IBOX BEJIUKUX IpyI. Tak, Jxepena eHeprii HOAiIsII0Th Ha BiIHOBIIOBAIIb-
Hi Ta HEBIJHOBIIOBAJIbHI, 200 Ha TPaAMLINHI Ta HeTpaauUilHI. BiIMITHOIO 03HAKOIO BiIHOBIIOBAHOI
€Heprii BUCTyIae Te, 1[0 B HABKOJIHIIIHHOMY CEPEIOBHUINI BOHA BHCTYIIA€ y BUIVIAIL €HEprii, sika He
€ HACJIIJTKOM II1JIeCITPSIMOBAHOT JisUTbHOCTI JIFOIUHH.

3a TBepmxenHsM O. bopoaiHoi, albTepHATHBHI JDKepesa eHeprii — e MOHOBIIOBaHI JKepela,
JI0 SIKUX BIIHOCSATBH CHEPTiI0 COHSYHOTO BUIIPOMIHIOBAHHS, BITPY, MOPIB, pi40K, 0i0MacH, TErio 3emMi,
Ta BTOPUHHI €HEePreTHYHI PECYpPCH, SIKi ICHYIOTh MIOCTIHHO a00 BUHUKAIOTh NEPIOANIHO y AOBKiMLII [7].

binpuiicTs aBTOPIB y CBOIX J:[eq)iHiuis[x BI/IITOBXYIOTBCS BiJl TAKMX CIIIBHHX SKOCTE Ta Xa-
PAKTEPUCTHK albTePHATUBHIX JKEPEI CHEPIii, 1K HEeBUYEPIHICT, HECXUIbHICTD 10 BUCHAXKCHHS, 0e3-
NepepBHa BiJHOBIIOBAHICTh Ta HE TIOPOMKYBAHICTD LIIECIPSIMOBAHOIO JISUTBHICTIO JoauHu. OJHAK,
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ICHYIOTb 1 CyTT€Bi BiiMiHHOCTI. OJIHI aBTOPH IIPU BU3HAYEHHI TOHATTS aJIbTEPHATUBHUX JXKEpes eHeprii
BIJIIITOBXYIOThCS Bil IPUPOIHOT CYTHOCTI IX BUHUKHEHHS Ta KBaJIi(iKyIOTh SIK IEBHI IPOLIECH 1 SIBUIIIA
B HaBKOJIMIIHbOMY CEPEIOBUIL, iHIII — OepyTh 32 OCHOBY IIPOLEC BUPOOHULITBA €HEPIii Ta po3Isaa-
FOTh iX, SIK CIIOCi0 a00 METO/] OTPUMAaHHS SHEPTIT 3 IHIIHMX JPKEPEIT, HiX TPaJAUIiiHI (Takui MiaAXig manye
B TEXHIUHIH JiTeparypi).

Taxox, HU3Ka CIICIiaNiCTIB B [HTEpHET BUJIAHHSX Y CBOT CTATTSAX BUCBITIIOKOTH MO3MIIIIO PO
CXWJIBHICTB JI0 TOTO, IO Hapa3i HeMae CTaJoro BU3HAUYCHHS TEPMiHY «albT€PHATHBHA CHEPIETHKA.
Jlexto BBaxae, 110 1€ JPKepelia, SKi He HeCyTh IIKOAM HABKOJIUIIHBOMY cepenoBuiy [8].

JlyMKU BUEHHX Ha TEMY TOIO, IO XK SIBJISIIOTH COOO00 aJIbTepPHATUBHI JDKEpela eHeprii Ta Mox-
JIMBI NITAXHU iX BUKOPHCTAHHS 3HAYHO 3MIHIMIIHCS 3 9aciB, BIAKOIH OyJI0 BBEAEHO Iie MOHATTS. ChOTO/IHI,
KOJIH ICHY€E BEJIUKE PI3HOMAHITTS JUKEPEJI EHEeprii, Tak caMo SIK 1 CIIoco0iB iX OTpUMaHHS Ta 3aCTOCYBaH-
HSI, HOHSITTS «aJGTEPHATUBHAY € JOCHTH HE OJHO3HAYHHUM Ta CyIEPEUHHM.

BonHovac, B HayKoBi# JiTeparypi ¥ NpakTHYHOMY 3aCTOCYBaHHIO YacTO MPOCIIAKOBYETHCS
BKUBAHHS 13 HOHATTAM «aJITEPHATHBHI JUKEPesIa eHEeprii» CHHOHIMIYHMX KaTeropii «BiZHOBIIOBANIBHI
JpKepenia eHeprii» abo «HeTpaauLiiizi kepena eHeprii». Takuii migxiza, Ha Halle NePEeKOHAHHS, 3yMOB-
neHuil Tum, mwo HanionanbHa koMmicii, 110 3A1HCHIOE A€paKaBHE PErylioBaHHA y cdepl EeHepreTHKU Ta
KOMYHaJIBHUX HOCIYT ITOCITYyTOBYETHCS BKA3aHUMH KaTETOPisIMH, K CHHOHIMAMH, a TaKOX IIe W THM,
0 B CyCiJHIX 10 YKpaiHu JiepxaBax, 30kpema, y PecryOmiiti [TonbIna BKUBAETHCSI TEPMIH «BiJIHOB-
JIFOBAJIBHI JpKeperna eHeprii», B Ueckkiit PecnyOumini HasBHUI 3akoH «IIpo miATpUMKy BUPOOHHUIITBA
eHeprii 3 BIAHOBIIOBAIBHUX JKepeln erepriin Nel80/2005.

3 IpHUBOIY BUCIIOBIIOBaHb y NpodeciiiHoMy cepeloBHILi PO iCHYBaHHS PO301XKHOCTI y Aedi-
HILISIX «BIHOBJIIOBAJIbHI» Ta «aJbTEPHATHUBHI JDKEpelia eHEepriiy, BBAKAEMO, IO 1X 3MICT TOTOXKHHIA,
BKa3aHH CIIip BUPIIICHUH 3aKOHOAABIIEM IIULIXOM 3aKPIIICHHS] BU3HAYEHHS KaTeropii «aJbTepHaTHBHI
JDKepena eHeprii».

Tak, 3akon Ykpaiau «IIpo anbpTepHaTHBHI JKepeaa eHepriiy nependavae, 1o ajbTepHATHBHI
JUKEpesia eHeprii — BIIHOBIIIOBaHI JpKepelia eHeprii, 10 SIKUX HajeKaTh CHEepris COHsYHA, BITPOBA, re-
oTepMaJibHa, TipOTEepMalibHA, aepOTepMallbHa, CHEPris XBHJIb Ta NPHUILIMBIB, TiPOCHEPTis, CHEPris
Oiomacu, Tazy 3 OpraHi4HUX BiIXOJIB, ra3y KaHali3aliliHO-OYMCHHUX CTaHIiH, 0iorasiB, Ta BTOPHUHHI
€HEPreTHUHI PECYPCH, 10 SIKUX HaJIeKaTh JOMEHHUN Ta KOKCIBHUH ra3u, ra3 METaH Jerasalii ByTriIbHIX
POJIOBHIIL, IEPETBOPSHHSI CKHIHOTO €HEPTOIOTEHIIATy TEXHOIOTIYHHX Ipotecis [7].

V koHTeKcTi HaBeJAeHOT Je(iHIIiT 3BepHEMO yBary Ha JyMKH HAyKOBIIB, SIKI HAMH HE pO3Jli-
JISFOTHCS, 1O BIJICYTHICTh KBaMi(DiKyFOUMX O3HAK, SIKI € XapaKTEPHUMH caMe ISl LbOTO BHUIY JKEepel
€Heprii, CTPUMYE PO3BUTOK IHIINX HE BKa3aHUX y 3aKOHI HANpPSIMKIB albTepHATHBHOI eHepreTuku. Ha
Hally DyMKY, JUII HOPMH TIpaBa, sIK PEryjIaropa CyCHiIbHUX BITHOCHH y cepi albTepHaTUBHOI eHep-
TeTHKH, OCOOJIUBICTIO € AMHAMIYHICTh, MOXK/IUBICTh 0araropa3oBOro 3aCTOCYBaHHS B IIPOCTOPI 1 yaci,
CIPSIMOBAHICTh HA PO3BUTOK Ta IOSBY HOBUX JKEPEI EHEPIreTUKMU.

B minsax 3a6e3nedeHHs: OJHO3HAYHOCTI TPAKTYBAaHHS, BBAXKAEMO 3a JOLUIBHE, BUKOPUCTOBYBATH
TEPMIH TI0 BIJHOIICHHIO JI0 JDKEpEN eHepril (BiJHOBIIIOBAIbHA, HETPA/HIiiHA), HABEACHUI y 3aKoHi
VYkpainu «I1po anpTepHaTHBHI [HKEpesa eHeprii».

HacTynHuM KpOKOM Ha IUISIXY YAOCKOHAJIEHHS chepH albTepHATUBHOI €HEPreTHKU CTANIO MPU-
iHATTA 3akoHy Yipainu «IIpo koMGiHOBaHE BUPOOHHULITBO TEIUIOBOI Ta €IEKTPUYHOI eHeprii (korenepa-
11i10) Ta BUKOPHCTAHHS CKUJHOTO €HepronoTeHuianry» i 5 kBitHs 2005 poky, Takox 3akoHIB YKkpaiHu
«IIpo 3emii eHepreTuKy Ta PaBOBUM PEKUM CHELiaIbHUX 30H €HEPreTUYHUX 00’ €KTIiB» Bil 9 JIHUIHS
2010 poxy, «IIpo BHeCCHHS 3MiH 10 ASSIKHX 3aKOHIB YKpaTHH MO0 3a0e3MeYeHHs] KOHKYPEHTHHX YMOB
BHUPOOHUIITBA EJIICKTPOCHEPTIi 3 aIbTEpHATHUBHUX JKeper» Bix 4 uepBHs 2015 poky, «IIpo puHOK enek-
TpoeHeprii» Bix 13 kBitHs 2017 poky.

OnHak, He3B)KAIOUM Ha 3aKOHOJABUMII IIPOTPEC B PEryTiOBaHHI €(EeKTUBHOTO BIIPOBAIKECHHS
QJITEPHATHUBHOTO €Hepro3ade3neueHH s, 3aliKaBIeHICTh (HaraJbHiCTh HOTPEOH) IepKaBH y BUKOPHC-
TaHHI «HETPaJULIHHUX JOKEPeN eHeprii» («aJbTepHaTUBHUX JKepell eHeprii») HaOyBae IHTEHCUBHOIO
po3BuTKy. Ha *anb, B yMoBax BiHHH BiZICyTHE CIPUSTINBE CEPESTOBHUINE U PO3BHTKY AJIBTCPHATHB-
HOI €HePreTHKH, [II0 BUMArae IOIIyKy HOBOTO, CHCTEMAaTH30BAHOTO i TIOBHOLIHHOTO ITiIXOy AepyKaBU
JI0 TIPABOBOTO PETYIIOBaHHS C(epH aJbTepHATHBHOI €HEPreTUKH. TOMY UL IPOTHCTOSHHS BUKJIUKAM
3YMOBJICHMX HACJIIJIKAaMH BiiHH MOTPiOHA HOBA CTpATETris PO3BUTKY aJIbTEPHATHUBHUX JKEPEN SHEpTii.

Tak, €Bpomneiicbka KOMICisl IIaHy€e: MOKPALIUTH HOPMAaTUBHO-IIPABOBY 0a3y, OHOBUTHU J03BiIb-
HO-PETYJISITOPHY CUCTEMY JUIsl [IOJIETIEHHS «I1allepOBOI TATaHUHI; MIATPUMYBATH IOTEHLIIHO BaXIIH-
Bi [IPOEKTH CILILHOIO €BPOINEHCHKOIO IHTEPECY, 30CEPEIXKEH] Ha IPOBITHUX TEXHOJIOI1AX Ta IHHOBALISX
nporecy 30UTbIIEHHs] BUKOPHCTAHHS BiXHOBIIOBAIBHUX JpKepen eHeprii. Komicis BBaxkae, MO OTHUM
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i3 (axTopiB, 1O MEPEUIKO/PKAE Ta CIOBLIBHIOE pedopMu, € OaHanbHa Oropokparis. [lopsmaok momo
000B’SI3KOBOTO OTPUMaHHS J103BOJIIB, JIILIEH31H, 1110 IPU3BOAUTE 10 BUTPAUYaHHS HA Lie Yacy Ta IPOLLeH,
CTa€ MepeIKoI0I0 I MOCTa4yalIbHUKIB eHeprii Ta, 30kpema, Oi3Hecy.

BpaxoByroun HeoOXimHiCTh 3MiH, €BpokoMicis po3pobmia PexoMeHnamnii mon0 npucKOpeHHs
MIPOIICYP HAJAaHHS JIO3BOJIB JUIS IPOEKTIB y cepi BiIHOBIIOBAHOT CHEPIETHKH Ta MOJICTIICHHS YKa-
JICHHSI YTOJl PO KYMIBIIO eneKkTpoeHeprii. OCHOBHI NPUHIMITY 1IMX PexoMeHaalliii — CKopoueHHsI Tep-
MIHIB JUIS OTPUMAHHS ITOCIIYT, 3aTy4C€HHsI TPOMaJi, TOKPAIICHHs BHYTPIIIHBOT KOOPAMHALLIT, i HKUTATI-
3allist HOCIYT 1 MiABUILCHHS e()EeKTUBHOCTI Ta PiBHS kBanidikauii nepcoHay.

B ninomy Bci eHepreTU4Hi IOTOKU BiHOBIIIOBAJIbHUX JXKEpes eHepril po3AiIsioThes Ha B Oc-
HOBHI TpyIH: TpsiMa €HEeprisi COHSYHOTO BUIPOMIHIOBAHHS; BTOPHHHI MPOSBH €HEPril COHSIYHOTO BH-
MIPOMIHIOBAaHHSI Y BUIJISIIL €HEPril BITPY, TipOCHEPrii, TErI0BOT eHeprii HABKOJIHUIITHBOTO CEPEIOBHUIIIA,
eHeprii 6iomacu Ta iHIIIi.

[Tporeneni nocnimkenns JI. Menex ta O. HaripHsik cBi4ath, mo uis YKpaiHy MOTEHIIHHO Hal-
NEePCTIEKTUBHIIINMY € BUKOPUCTAHHS €HEprii coHus (IepeBaKHO MiBACHb JepkaBy), BiTpy (Kapmnaru,
miBHIY, 3axim) [3].

Bonnouac, y PecnyOmini Ilonbia asoMa HainmomynsipHIIINMU JUKEpeJaMU BiJHOBIIIOBAHOL
eHepril € Ha3eMHi BiTpoenekTpocTanuii Ta ¢poToenekrpuuni ycranoBku (CEC) [9]. Ha mymMky dechbkux
€HEepreTUKIB, HalOUTBII MEePCIIEKTHBHUM HAIPSIMKOM BUKOPHCTAHHS BiTHOBITIOBAIBHHX JUKEPEN €HEepTil
€ CHEprisl BITPY, BIIMOBIIHO CUCTEMa JICPKABHOT MIATPUMKH BUKOPUCTAHHS BIJIHOBIFOBAILHUX JKEPEIT
eHeprii B Yechbkiii PecriyOuritii cripsMoBaHa, B OCHOBHOMY Ha PO3BUTOK MallUX TiAPOEICKTPOCTAHIIIM,
BUKOPHCTAaHHS eHeprii BiTpy 1 conns. Hanpuxnan g Benukoi bpuranii npoBiaHy poib y koMY Bizi-
rpaBaB cTaOlIbHO CUIBHUHN BiTep.

Ha nymky L. JIucuui Haii0inb11 NEpCHEKTUBHUM 3 HUX IPEICTABIAETHCS COHIUHA eHeprist. CoH-
Ie — TOJIOBHE JKepero eHeprii Ha 3emii, Omu3bko 173 mutH. BT coHstuHOT eHeprii moTparuise Ha Hanry
IUTAaHETY MIOPIYHO, a 1ie Ounbi Hixk B 10 THC. pa3 nepeBaxae cBiToBy nmorpedy B eHeprii. Tomy coHsuHa
CHEpris 3 KHKHUM POKOM CTa€ OLIBII PO3MOBCIOIKEHOO Ta MEPCIEKTUBHIIION Y cBiTi [10].

3BayKalO4N Ha 11, TOTEHLia)l COHAYHOI eHepreTUKH B YKpaiHi BKe JOCTaTHHO BUCOKO BUKOPUCTOBY-
€ThCst (POTOCNEKTPUYHI COHSIUHI €IEMEHTH, MO/YIIbHI COHsYHI Oarapei. HaOynu nommpeHss cepen Jironei
CaMOCTIl{HEe BCTAHOBIICHHSI COHSYHHX TPEKEPIB, BITPSKIB I 3a0€3MEUEHHS KUTIIa TEIIOBOIO EHEPTI€LO.

Jlo crioco0iB OTPHMAaHHS €ICKTPHKH 1 TEIUIa 3 COHSTYHOTO BUIIPOMIHIOBaHHS IIPUHHSATO BITHOCHTH:

1) oTpuMaHHS eJEeKTPOEHEPTii 3a I0MOMOT00 (POTOCIIEMEHTIB;

2) renioTepMalibHa €HEPreTHKa — HarpiBaHHS [IOBEPXHI, 110 MONIMHAE COHSUHI MPOMEHI 1 Ho-
JIATTBIIMHA PO3IOLT | BUKOPUCTAHHS Teria ((HOKyCyBaHHS COHSYHOTO BUMPOMIHIOBAHHSI Ha Cy/INHI 3 BO-
JIOI0 JUTS TIOJTAJTBILIOT0 BUKOPUCTAHHS HATPITOT BOJIW B OTIATIOBaHHI 200 B [TAPOBUX eJIEKTPOTEHEPATOPax);

3) «COHSYHE BITPHIIO» MOXE B OE3MOBITPSHOMY IPOCTOPI MMEPETBOPIOBATH COHSYHI MPOMEHI
B KiIHETHYHY CHEPTito;

4) TepMOIOBITPSHI €NEKTPOCTaHLi] (IEPETBOPEHHS COHSYHOI €HEprii B €HEprilo MOBITPSHOIO
MIOTOKY, 1110 HAPaBJISEThCS Ha TypOOreHeparop);

5) COHsIYHI aepOCTaTHI eJeKTpOoCcTaHMLii (TeHepallis BOASHOI apu ycepeauHi OaloHa aepocrara
3a paXyHOK HarpiBaHHsI COHSYHUM BUIIPOMIHIOBaHHIM IIOBEPXHI aepocTara, HOKPUTOT CEIEKTUBHO-II0-
[JIMHAKOUUM MOKpUTTAM). [lepeBara — 3amacy mapu B 0alioHI AOCTaTHBO Jisi pOOOTH EIEKTPOCTAHIIIT
B TEMHHH yac 001 1 XMapHY MOTOLTY.

To06To, COHSUHA eNeKTPOCTAHIIS — IHKeHEpHA CIIOPY/A, 110 CIIYXKUTH I IEPETBOPEHHS COHSY-
HOI pazianii B enekTpuuHy eHeprito. Enepris consuHoi pazaiawii Moxe OyTH IepeTBOpeHa B IMOCTIHHUI
CJICKTPUYHHUIT CTPYM 3@ JIOIIOMOT'OI0 COHSYHUX Oarapeil — MPUCTPOIB, 10 CKIIAJAIOTECS 3 TOHKHX ILTIBOK
KpeMHifo a00 IHIIMX HaMiBIPOBIJHAKOBUX Marepialis.

3a tBeprkennsM K. [TaBnenko, B. llleBueHko COHsSIMHA eHEPTisl BXKe 3apa3 HAOMpPaE MOMyYIISIPHICTB,
3a MMPOrHO3aMM, BOHA CTaHe TOJIOBHUM JpKepesoM eHeprii 1o 2050 poky, 3abe3neuytoun 70% cBiTOBUX
notped enextpuku. 1106 BcTaHOBUTH COHsTYHI OaTapei abo K BITpOreHepaTtopu He 3HaI00UThCS Tak Oa-
raTo 3pyiHOBaHOI IOBEPXHi Ta 3pyOaHuX JiiciB. Takox Oyne eeKTHBHE BUKOPHCTAHHS 3€MEIb, 1€ BKE HE
pozroua 3emiisi, Takoi TepuTOpii OyJe J0CTaTHBO, 100 BCTAHOBUTH ajlbTepHATUBHI cTaHwii [10].

Haii6inbla consiuHa craHLis Ha MatepukoBiit Ykpaini — e CEC «Tokmaky. IToTyxHOCTI cTaH-
il BucTauae Ha ocBiTiaeHHs OpixoBcbkoro, [ymsiininbcekoro, [1omoriBcpkoro Ta yacTkoBo YepHiris-
ChKOTO paiioHiB 3aropi3bKoi 00JacTi.

Topaictio ykpaiHchkoi coHsiuHOT eHepreTuku € 30ynoBana y 2011 p. CEC «OxoTHUKOBe» — Hald-
OlyIbIIIa COHSIUHA eJIEKTPOCTaHIis Ha Teputopii CxinHoi Ta LleHTpanbHO1 €Bpory, sika BUpOOJIsie€ Onn3b-
ko 100 000 MBt/ron. enexrpoeHeprii Ha pik.
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Ha »xanb, cboronni CEC «Oxotnuxoey, sk 1 CEC «IlepoBe», Ha Teputopii okynosanoro Kpu-
My, a TOMY BiJlipBaHi BiJl €HEpreTUUHOI Mepexi YKpaiHu i, 32 ocTaHHbOI iH(opMalli€lo, He BUKOPUCTO-
Byrotees [11].

Hactynuum nepcrnekTUBHUM Uit YKpaiHU BUJOM albTepHATUBHOI eHeprii € BiTposa. Lle oxun
3 HAWOIIBIII ICIIEBUX BH/IIB aJIbTCPHATHBHOI CHEPTeTHKH. 10T0 BETMKUM HEJIOMIKOM € HAsBHICTD IIYMY,
BHUPOOJICHOTO BITPOBOI YCTaHOBKOK. [100IYHUM HeraTMBHHM €(DEKTOM MOXHA TAKOK BBAXKATH 3arH-
0eJb MepesiTHUX MTaxiB, SKi MOTPAIUISIOTH B JIONACTi reHeparopa. Kinbka aecsaTKiB BiTporeHeparopis,
00’€eHaHI B OIHY MEPEXXY, YTBOPIOIOTH BITPOBY €JIEKTPOCTAHLIIIO.

Birpoenepretuka B YkpaiHi noudana po3Busatucs y 1996 poui, konu Oyna cnpoekrosana Ho-
BoazoBcbka BEC, mpoekTHa HOTYKHICTIO sikol craHoBuiaa 50 MBT. YV 1997 poui nouana mpautoBaTu
Tpyckasenbka BEC. JIo 2000 poky B Ykpaini nparroBaiio ke 134 TypOinu Ta Oyiio 3akiajieHo MpH-
omu3Ho 100 dynaamenTiB mix TypOinu notyxHicTio 100 kBT. ¥V 1998—-1999 pokax po3mnouanu poboTy
1€ TPU HOBI BITPOEJICKTPUYHI CTaHIii. 3HAYHO TPHUIIBUAIINIOCS OYIiBHUIITBO BITPOEICKTPOCTAHIIIN
3 2009 poxky, koiu B YkpaiHi OyJ0 3apoBaKeHO «3eneHuin» tapud [12].

THctuTyTOM BigHOBmoBaHOI eHepreTukn HAH Vkpainu ckianeHo KapTy BiTPOSHEPreTHYHOTrO
HOTeHNiany Hauoi kpaiHu. HalOuibin npuBaOIMBUMM AJsl BUKOPHCTAHHS €HEpril BITPY perioHamu
Vipainu € y30epexoks YopHOro ta A30BCHKOIO MOPIB, TipChbKi pailOHM THMYacoBO OKyroBaHoi AP
Kpum, Tepuropis Kapnarcekux rip, Onecbka, XepcoHchka Ta MukonaiBcbka o0acTi.

Ha »ainb, Ha chOTO/THI Uepe3 BiliHY MOJI0OBUHA 00’ €KTIB BiIHOBIFOBAILHHUX JDKEPEN CHEPTiT repe-
OyBae IIij1 3arp0o3010 MOBHOT a00 YacTKOBOI pylHailii, ie: MukonaiBcbka oonactb (Amkurinecbka BEC),
y XepcoHchka (Ackaniiicbka), Jlonenpka (HoBoa3oBchKa), Jie TpUBalOTh aKTHBHI 00HOBI 11ii, nepedyBae
47% BCTaHOBJICHOT OTY>KHOCTI €JIEKTPOCTaHLIIN Ha BiIHOBIIIOBAaHUX JUKepeax eHeprii. Takox 4umaio
cranuiii BJIE 3HaxonsThes B CyCiqHIX 3 BOEHHUM JliSIMU pETiOHax.

OTke, He3BaXKAIOUH HA CIIPUATINBI Teorpadivdni i KIIMaTHIHI YMOBH JIIS PO3BUTKY aJbTepHa-
THUBHUX JKEPEIl CHEPTil, OJJHAK Hi JUIsl KOTO HE CEKPET, 110 IHBECTOPH HE MOCIIIIAThH BKJIJIATH TPOIIi,
YyeKarouu cTabimizanii cuTyariii Ta po3yMiHHsI MOJAJIBINOT KAPTUHH BiiHU. BHACIIIOK 11bOT0, BBAXKAEMO
3a JIOIJIbHE JCPIKaBi MEPErVIsIHYTH BCTAHOBIICHI MEXaHI3MH CTUMYJIFOBAHHS BUPOOHHIITBA BiTHOBIIIO-
BaHO{ eNeKTpoeHeprii: 1) «3eneHuit» Tapud; 2) ninbru B ONOAATKyBaHHI; 3) MUIbIOBUH PEXKUM NPUEN-
HaHHS [0 eJIeKTPUYHOI MEepexi.

BucnoBku. He3paxxarouu Ha Te, o B 3akoHi Ykpainu «IIpo anbTepHaTuBHI [DKepeia eHeprii»
PO3KPHTO MOHSTTS «AJIBTEPHATHBHI JpKepela eHeprii», OJHaK MPOJOBKYIOTh TPHBATH HAyKOBO-TEOpE-
TUYHI TUCKYCIT 1010 6arathOX MHUTaHb, TIOB’SI3aHKUX 13 MM TepMiHOM. L{e 3yMOBIICHO HMIBHIKHUM PO3-
BHUTKOM aJIETEPHATUBHOI CHEPIreTUKY B YKpaiHi B I[IOMY Ta CBiTi, 30KpeMa.

CynepewnBi MUTAHHS 3yMOBIICHI BUHATKOBO PO3Tally>KCHICTIO H CKIIaJHICTIO MiAXOIB O KJla-
cudikanii pisHOBHIIB JPKEPEN CHEPril, sIKi € CHEPrOHOCISIMU Ta HEBU3HAYCHICTIO O3HAK aJIbTEPHATUBHUX
JDKEepell eHepril, BIACYTHICTb YiTKUX KPUTEPIiB.

OCHOBHOIO 03HAKOIO Ta OCOOJMBICTIO aTBTEPHATUBHUX JUKEPET SHEprii € Te, 0 BOHU MPUPOJI-
HUM YMHOM BiTHOBITIOIOTHCS B JTFOJICBKOMY MacIITadi gacy, cepe[ SIKUxX, HalmepCneKTHBHIIII 1st YKpai-
HHU — COHSYHE CBITJIO, BiTEp, €Hepris Boau (Teuil, MPUIUIMBHU, XBWIIi), FeOTepMalIbHE TEIJIO 1 CHepris
Giomanus.

ITpu nopanpiioMy IPYHTOBHOMY NOCIHIIKEHHI chepu albTepHATHBHOI €HEPreTHKH YKpaiHa
3MOK€ BUKOPUCTOBYBATU CBOI MOMKJIUBOCTI [UIsl PO3ILMPEHHS aJIbTEPHATUBHOIO €HEPrETUUHOIO CEKTO-
py Ta 3a0e3MeueHHs] €KOHOMIYHOIO PO3BUTKY IIPU OJHOYACHOMY 3MEHIICHHI BIUIUBY HAa HABKOJIUIIIHE
cepenoBuIIe.

CnucoKk BUKOPUCTAHMX JKepeJI:

1. HampsiMi pO3BHUTKY ajbTEpPHATHBHHUX JDKEPEN CHEprii: akIeHT Ha TBeplIoMy Oiomaiusi
Ta THYYKHX TEXHOJOTisAX Horo BurorosieHHs : MoHorpadis / O. C. INomancekuii, O. B. JIpsikoHOB,
O. C. CkpunHuk Ta iH. [3a 3ar. pen. B. 1. /I’ sxonoBa] ; XapkiB. Haul. YH-T MicbK. rocn-Ba iMm. O. M. be-
keroBa. — Xapkis : XHYMI im. O. M. bekerosa, 2017. — 136 c.

2. Marmok JI.B. IepcniektuBu BUpoOHUIITBa OioMeTaHy B YkpaiHi. [Enexrponuuii pecypc]:
odiiiiHuit BeO-caiit. — [Pexxum goctymy]. — https://enpuir.npu.edu.ua.

3. Menex JI., Haripusix O. [IpaBoBe peryiroBaHHS allbTEPHATHBHOI CHEPreTHKU B YKpaiHi.
[Enexrponnuii pecypc]: odiuiitnuii Be6-caidT. — [Pesxum nocrtymy]. — https:/science.lpnu.ua.

4. CisoHa lO., bopucenko A. Sk BiiiHa B YkpaiHi NpHUIIBHILIYE IEpexXiJ Ha BiIHOBIO-
BasbHI JpKepena eHepril. [Enexrponnuii pecypc]: o¢imiiinmii Bed-caift. — [Pexum npoctymy]. —
https://yur-gazeta.com.
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5. AnprepHaTuBHI eHepropecypcH. BeTyn fo cnenianbHocTi: HayaneHuii nocionuk / C. B. boii-
4yeHko, A. B. SIxosnesa, O. O. Bok, Kazumup Jleiina, C. W. llamanchkwuii; 3a 3ar. pegakiieto C. B. boii-
yenka. — K.: HAY, 2021. - 397 c.

6. PubnikoBa E.IO. TToHATTS HEeTpaauIiiHUX Ta BiJHOBIOBAJIBHHX JDKEPEN CHEprii 3a 3a-
KOHOJaBCTBOM YKpainu. [EnexrponHuii pecypc]: odiuiiinuii BeO-caT. — [Pexxum poctymy]. —
http://www.sulj.oduvs.od.ua.

7. 3akon Ykpaiuu «[Ipo ansrepHaruBHi Buau nanusa» i 14.01.2000 Ne 1391-X1V 3i 3miHamu
Ta JonoBHeHHsAIMY / [EnexrpoHHMii pecypc].

8. JIucuus 1.€. AnprepHaTHBHI JKepella eHepril K 3al0pyKa eHepreTUUHOl Oe3IEeKU IePoKaBH.
[Enexrponnuii pecypc]: odiriitauii Be6-cailT. — [Pexxum noctymy]. — http://dspace.wunu.edu.ua.

9. bopoxaina O. BiaTBoproBajbHa €HEPreTUKa — MEPCICKTHBH ISl CITbCHKOTO TOCIOAapcTBa /
O. Boponina // Xypnan 3 nutanb arpo6izsecy IIponosuiis. —2008. — Ne 10. — C. 90-94.

10. o Take ansTepHaTUBHA eHepreTuka: [Enekrponnuii pecypc]: odiniiinuii BeO-caiit. — [Pe-
xuM goctyny]. — URL: https://soncedim.com.ua.

11. HoBi MOXJIMBOCTI B eHepreTuuHoMy cekropi Ilonbini Ta ix BB Ha Ykpainy. [Enexrpo-
HHHIA pecypc]: odimilinuii BeO-cait. — [Pexum poctymy]. —https://getmarket.com.ua.

12. TlaBnenko K.C., IlleBuenko B.B. OcoOmuBOCTI BUKOPUCTAHHS aJbTEPHATHBHUX HKEPEI
eHeprii. [Enexkrponnnii pecypc]: odiuilinuii Bed-cait. — [Pexxum nocrymy]. — https://enpuir.npu.edu.ua.
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TAUAYK C.O.
MOHSTTS TA 3MICT BIABOPY B HALIIOHAJIBHY IOJINIIO YKPATHU

CONCEPT AND CONTENT OF SELECTION TO THE NATIONAL POLICE
OF UKRAINE

Binbip kanauaarie no HarionaneHoi mominii YkpaiHu € ckiagHuM, Oaratocryrie-
HEBUM IPOIIECOM, CIIPSIMOBAaHMM Ha 3a0e3rne4eHHs popMyBaHHS BHCOKONPO(ECIiTHOTO
KaJIpOBOI'0 CKJIay IPaBOOXOPOHHUX OpraHiB. BiH 0XOIUIIOE IUPOKUil CIEKTP BUMOT, 110
BKJIFOYAIOTb OLIHKY PiBHs 3HaHb, PiBeHb (hI3MYHOI NiATOTOBKY, IICUXOJIOTIUHY CTIHKICTb,
MOpaJbHO-ETUYHI SIKOCTI Ta 3IAaTHICTh NMPALIOBATH B EKCTPEMAILHUX YMOBaX. 3HauHa
yBara MpHUAUISIETHCS TPABOBii 0013HAHOCTI, KOMYHIKATHBHIM HaBHYKaM, CTPECOCTIHKO-
CTI Ta pIBHIO MOTHBAILlil KaHAWAATIB. 3aMpOBa/PKCHHSI CYYaCHUX METOJIIB OILIIHIOBAHHS
JIO3BOJISIE 00 €KTHBHO aHaIli3yBaTH MPOoQeciiiHy MpUaaTHICTh 0ci0, 10 MPETEHAYOTh Ha
ciyxOy B MOIMiLiil, Ta 3HAYHO MiABMIINTH eEeKTUBHICTH Binbopy. IIponenypa Binbopy
BKJIIOUA€E KiJibka 000B’S3KOBHX €TalliB: MOJAHHS JIOKYMEHTIB, IPOXOKEHHS TECTYBaH-
HSl Ha 3HAHHS 3aKOHOJABCTBA, MEIMYHUI OIS, TEPEBIPKY PiBHS (i3UYHOT MiJrOTOB-
KM, TICUXOJIOTIUHI TECTH Ta CIMiBOECiy 3 KOHKYpCHOK KoMmicier. KoxkeH 3 eTamiB Mae
KITFOUOBE 3HAUCHHS JUISl BU3HAYEHHS BiIIOBITHOCTI KaHIMaTa BCTAHOBICHUM BUMOTaM.
Oco0nuBY poJib BiJirpae MCHXOJIOTIYHE TECTYBaHHS, SKE JIA€ 3MOTY OI[IHUTH PiBCHb
€MOLIHOT BPIBHOB)KEHOCTI, 3AATHICTb JiSITH y CTPECOBHUX CUTYallisiX, a TAKOXK PIBEHb
PO3BHUTKY KOMYHIKaTHBHUX 3/1i0HOCTEH. Bricoka MoTuBallisg 10 Ci1y)XOH B MOIILIT € 111e
OJTHUM B2XXJIMBUM KPUTEPI€EM, OCKIJIbKH TOTOBHICTh KaHJIUaTa 10 BUKOHAHHS CITy>K00-
BUX 000B’sI3KiB BIUIMBAE Ha HOTro e(peKTUBHICTD Y MallOyTHIN mpodeciiiHiil TisTbHOCTI.

Onrtumizamiss mporecy BigOOpy uepe3 yIOCKOHAJeHHS METOIWK TECTyBaHHS, IO-
CHJICHHSI BUMOT JI0 KaHAWAATIB Ta BIIPOBAKEHHS JONATKOBUX KPUTEPIiB OLIHIOBAHHS
CHPUSATHME ITiIBUILCHHIO POQECIHOTO PiBHS MOJIIECHChKUX. YIOCKOHAJICHHS MpOolie-
JIyp OIIIHIOBAaHHS JI03BOJIUTH 3a0€3MEYUTH MPO30PICTh Ta HEYNEPEIKEHICTh B1IOOPY, 10
MMO3UTHUBHO BIUIMHE HA AKICTh POOOTH NPABOOXOPOHHKX OPIaHiB i CIIPUATUME T11/[BUIIICH-
HIO PiBHS 10BipH cycrinbeTBa 10 HanionansHoi noninii Yipainu.

Knrouosi cnosa: 6i06ip, Hayionanona noniyis Yxpainu, npogheciiina niocomogka,
OYIHKA Kanouoamis, (izuuna nid20moeKka, NCuxoio2iuna cmitikicns, MOmMueayis, mec-
My6anHsl, MeOUUHUIl 02150, NPABOOXOPOHHA OIANbHICIYb, KOMYHIKAMUGHI HAGUUKU, NPA-
6064 ODIZHAHICMb, CIMPECOCMIUKICMb.

The selection of candidates for the National Police of Ukraine is a complex, multi-
stage process aimed at ensuring the formation of a highly professional law enforcement
personnel corps. It encompasses a broad range of requirements, including knowledge
assessment, physical fitness, psychological resilience, moral and ethical qualities, and the
ability to operate under extreme conditions. Particular attention is paid to legal awareness,
communication skills, stress resistance, and the candidate’s level of motivation. The
implementation of modern evaluation methods allows for an objective analysis of
professional suitability and significantly enhances the efficiency of the selection process.
The procedure consists of several mandatory stages, including document submission,
legislative knowledge testing, medical examination, physical fitness assessment,

© TAMJIVK C.O. — Maifop momitiii, a1’ FOHKT BiZTiTy acmipantypH (ax’ IOHKTYpH) i JOKTOPAHTYPH
(XapkiBCchKHid HAIlIOHATIBHUN YHIBEPCUTET BHYTPIIIIHIX CIIPaB)
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psychological tests, and an interview with the selection board. Each stage plays a
crucial role in determining the candidate’s compliance with established requirements.
Psychological testing is particularly significant, as it assesses emotional stability, the
ability to perform under stress, and the development of communication skills. Strong
motivation for police service is another essential criterion, as the candidate’s readiness to
fulfill duties directly influences their effectiveness in future professional activities.

Optimizing the selection process by improving testing methodologies, strengthening
candidate requirements, and introducing additional evaluation criteria will contribute
to enhancing the professional competence of police officers. Refining assessment
procedures will ensure transparency and impartiality in the selection process, positively
impacting the quality of law enforcement operations and fostering greater public trust in
the National Police of Ukraine.

Key words: selection, National Police of Ukraine, professional training, candidate
assessment, physical fitness, psychological resilience, motivation, testing, medical
examination, law enforcement activities, communication skills, legal awareness, stress
resistance.

Beryn. @opmyBanHs BUCOKONIPOGECIHHOTO KaJpoBOro CKIaay NPaBOOXOPOHHUX OPTaHiB € O
HUM 13 TIPIOPUTETHHUX 3aB/IaHb JIEP)KaBH, OCKIIBKH caMe BiJl PiBHS MiJrOTOBKU Ta KOMIIETEHTHOCTI MO-
JIEHChKUX 3aJIeKUTh €(EKTUBHICT 3a0€3M1eUeHHs IPaBOMOPSIKY, 3aXUCTY MpaB 1 CBOOOI rPOMaIsH.
HamnionanpHa mominisi YKpaiHu BHKOHY€E BRJKIIUBY POJb y 3a0e3MedeHHi Oe3MeKH CyCIiIbCTBA, TOMY
no ii JaB MOBHMHHI 3aydaTcsi KBamiikoBaHi, TUCIMIUTIHOBAHI Ta MOPaJIbHO CTiliKi (axisii. Binbip
KaHMUJIATIB IO MOJIMIT € CKIaJHUM Ta 0araTOpiBHEBHM MPOIIECOM, SIKHI BKIIFOUA€E OLIHKY Mpodeciii-
HUX HaBHYOK, TPABOBUX 3HAHb, ICUXOJIOTIYHOT CTIHKOCTI, (PI3MYHOT BUTPUBAJIOCTI Ta MOPAIbHO-ETHY-
HUX sikocTei. Lls nmpouenypa He jMie BU3HAYa€e BiJINOBIHICTh KaH/IU/IaTiB BCTAHOBJICHUM KPUTEPIsM,
a ii cipusie MABULICHHIO TIPECTHXKY PABOOXOPOHHOT cny>1<61/1 (hopMyBaHHIO [IO3UTHBHOTO IMIJKY IO~
JLIT Ta 3MIIHCHHIO JIOBIPH HACEJICHHS JI0 NPaBOOXOPOHHOI cucteMu. OcobiuBa yBara MpHUISETCS
CYYaCHHM METOJMKaM OLIHIOBAHHS, 5IKi JO3BONSIOTH 00’€KTHBHO aHAi3yBaTh mpodeciiiny mpuzar-
HICTh MPETEHACHTIB, BPAXOBYIOUH IXHIO 3aTHICTh €(EKTHBHO MiSTH B YMOBaX ITiJIBUIICHOTO PH3UKY.
BaxIMBUM acrieKToM € MOTHBAIliiiHa CKJIaJ0Ba BiOOPY, OCKIIbKH OaKaHHS CIYXKHTH CYCIUIBCTBY Ta
JIOTPUMAaHHS €TUYHUX CTaHJAAPTIB € KIFYOBUMH XapaKTEPUCTHKAMH MalOyTHBOTO MOJIIEHCHKOTO.
V wiif crarTi aHanizyeThesl CyTHICTB Ta 3MICT mpoueaypH Bindopy no Hauionansnoi noninii Ykpainu,
JIOCIKYIOThCS i1 OCHOBHI €TaIy, a TAaKOXK KpUTepil, 10 BU3HAYAIOTh BiJIIOBIAHICTh KaHANUIATIB BUMO-
raM Cy4acHOI MPaBOOXOPOHHOT isTBHOCTI.

IMocranoBka 3aBraHHsA. MeTOIO CTATTi € KOMIUIEKCHUH aHali3 TOHSITTS Ta 3MICTY MPOLEIypH
BiI0Opy KaHauaaTie 1o HamioHansHOT mominii Ykpainu, BU3HauCHHs HOTO OCHOBHHUX €TalliB, KpUTEPIiB
OIIHIOBaHHSI Ta 3HA4YCHHsI Jis 3a0e3reueHHs e()eKTUBHOTO (YHKI[IOHYBAaHHS MTPABOOXOPOHHOT CHUCTE-
MH. Y 3B 53Ky 3 IMHAMIYHHUMHU 3MiHAMHU B CYCHUIBHO-TIOITHYHOMY CEPEIOBHII, iIBUIIICHHSIM BUMOT
110 piBHA NpodeciiiHOT KOMIIETEHTHOCTI MPAaBOOXOPOHIIIB, Y/IOCKOHAJICHHSIM 3aKOHOABYMX IT1IXOIB JI0
KaJIpOBOro 3a0e3eUeHHs], MUTaHHs Biioopy HaOyBae 0cOOIMBOI aKTyaabHOCTI. BaxkIMBUM 3aBIaHHAM
€ TOCIIKEHHS. HOPMAaTHBHO-IIPABOBOTO PETYJIIOBAHHS MpoLecy Habopy A0 TMONIlii, BU3HAYEHHS HOTO
KITFOYOBHX XapaKTEPUCTUK Ta OCHOBHHX BHMOT, III0 BUCYBAIOTHCS 10 KaHAUAaTiB. OKpeMoi yBaru mo-
TpeOye aHasi3 MeXaHi3MiB OI[IHFOBaHHS MPOQeCiiHOT MPUAATHOCTI 0Ci0, sIKi MParHyTh BCTYIUTH Ha
cityk0y, BKIIIOUQrOYM TECTYBaHHS Ha PIBEHb 3HAHb, NCHUXOJIOTIYHY JIarHOCTHKY, MEPEBIPKY (i3UYHOT
IIFOTOBKY Ta MPOBEJICHHS CIiBOEC1. 3aBIaHHAM JIOCIIIPKCHHS TAaKOXK € BUSBJICHHS MOXKJIMBHUX HEIO-
JiKiB y Aitouiil cucteMi BinOopy Ta OOIpyHTYBaHHS MPOINO3ULIH 1100 11 BAOCKOHAJICHHS. Basknusum
aCIIeKTOM € OIliHKa e()eKTUBHOCTI BIPOBAHKEHUX METOIUK IMEPEeBIPKM KaHJUAATIB Ta IXHBOI BiIIO-
BIZTHOCTI CYYaCHUM BHKJIHKaM IPABOOXOPOHHOI NisUTbHOCTI. OKpIM TOTO, OCIIDKEHHS Ma€e Ha MeTi
BUSBJICHHS (DaKkTOPIB, 110 MOXKYTh BIIMBATH Ha SKICTh KaJJPOBOTO CKJIA/y TOMIIii, 30KpeMa piBeHb Miji-
TOTOBKH BUITYCKHHUKIB HaBUQJIbHUX 3aKJIa/IiB, aIallTaIlik0 10 podeciiiHOl NisIbHOCTI, pIBEHh MOTHBAILIIT
Ta MOPaJIbHO-CTHUYHI SIKOCTI KaHAWAATIB.

VY pamKax JOCHiIKEHHs PO3IISA€ThCS 3HAYEHHsI 0araTopiBHEBOIO MiAXOMy 10 BinOopy, Horo
BIUIUB Ha IiIBUIEHHS Ipo¢decioHanisMmy noiineicbkux, 3ano0iraHHs HOTPAIUISHHIO Ha ClIyxO0y oci,
SIKI HE BIJINOBIJIAIOTh BCTAHOBJICHUM KPUTEPIsM, Ta (POPMYBAHHS MMO3MTHBHOIO IMIJKY TOMIMIi B Cy-
criibeTBi. OKpEeMO aHaI3yEeThCsl MUTAHHS MPO30POCTI KOHKYPCHOTO BiOOpY Ta HOro BiAMOBiIHOCTI
MIPUHIMITAM 00’ €EKTUBHOCTI, HEYTIEPEPKEHOCTI Ta BIIKPUTOCTI. Y MiICYMKY, CTATTS CIIPSIMOBaHa Ha TEO-
pEeTUYHE Ta MPaKTUYHE O0IPyHTYBaHH e(eKTUBHOT Mozieni Binoopy a0 HarionansHOT momiuii Ykpainu,
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sKa BiAnoBigana 6 MDXKHApOAHUM CTaHIApTaM, CIIPUSUIA 3MILIHEHHIO IPABOOXOPOHHOI CHCTEMH Ta 3a-
Oe3medyBalia BUCOKHI PiIBEHb JIOBIPU TPOMaJIsH [0 IisUIbHOCTI MOJILT.

PesyabraTu pociaikeHHs. Y naykosiil nimepamypi numanns 6iobopy kanouodamis 0o Hayio-
HanbHOI noniyii' Ykpainu oocriodxcysanu maxi yKpaincoKi 6ueni:

IBens [1. B. y cBoiit po6oTi «OcobnuBocTi nmpodopienTaiiiinoi poboTu Ta npodeciiHoro Bij-
6opy Ha ciayx0y B HarionaneHy nominito Ykpainu» anamizye cnenu@iky mpodopieHTamiiHol AisuibHO-
cTi Ta pouiecy npodeciiiHoro Bindopy kaHaunaris ao mouimii [10, ct. 12].

AOGpocskkiH B. B. y crarTi «Jleski nuTaHHs CUXOJIOTYHOT MiATOTOBKY MpaliBHUKIB HarioHas-
Hoi noninii YkpaiHu 10 BUKOHAHHS 3aBJaHb B yMOBaX IPOBEIEHHS olepalil 00’ eJHaHUX CHID) PO3IVIS-
JIa€ aCIeKTH MCHUXOJIOTIYHOT MiITOTOBKH Ta BiIOOPY MOMINEHCHKHX IS CIy>KOH B OCOOIMBHX yMOBax
[1, ct. 25].

Brnacenko 1. B. Ta Koremtox M. O. y nocnimpkeHHi «HanpsMKkn BIOCKOHAJICHHS CITyKOOBOT TTiJI-
TOTOBKH TipaliBHUKIB HartionanbHoi nominii YkpaiHu» 0OroBOPIOIOTH NUISXH MOKPAIICHHS CITyK00BOT
MiIFOTOBKH, BKITOUAOUH MTPOIIECH Bi0OOpY Ta HaBUaHHA KajpiBs [3, cT. 33].

Coxypenko B. B. y npauti «Oco6a1BOCTI ICUXOJIOTTYHOT MiATOTOBKY MOMILEHCHKUX 10 3a0e31e-
YyeHHs [Ty01iuHOo1 Oe3MeKU B YMOBAaX aHTUTEPOPUCTUUHOI onepanii» JOCIiAXKY€E ICUXOIO0TYHI aCIEeKTH
MiATOTOBKY Ta BiIOOpPY Mmoiineiichbkux Juist 3a0e3neueH s TpoMaIchkol Oesmnekw [7, cT. 42].

Teopiio O. . y crarTi «Jlesiki mUTaHHS BIOCKOHATICHHS METOMKN BUKJIAJJaHHS CrielliaibHOT (i-
3MYHOT MiJITOTOBKH B aCTMEKTi pe(hoOpMyBaHHs PABOOXOPOHHOI CHCTEMH B YKpaiHi» aHaJli3y€e METOIUKU
(i3UYHOT MiArOTOBKM Ta iXHil BIUIMB HA Npoliec BiAOOpy KaHauaaTiB 1o nomiuii [9, ct. 51].

BinOip kannunaris no HanionansHoi noninii Ykpainu € 6aratorpaHHuM IPOLIECOM, 110 BKIIIOYAE
KOMIIJIEKC 3aXO0/IiB, CIIPIMOBAHUX Ha OLIHKY PiBHS NpodeciliHol MPpUIaTHOCTI, MOPaJIbHUX SIKOCTEH, 1H-
TEJEKTyalbHUX 3710HOCTEH, ICUXOJIOTIYHOT CTIMKOCTI Ta (i3uuHOro crany npereHeHTis. Llel npouec
BiJlirpae KIIFOUOBY POJIb y (POPMYBaHHI BUCOKOMPOPECIIHHOTO CKIIaay MPaBOOXOPOHHUX OPraHiB, aJKe
e(eKTHBHICTh JiSUIHOCTI MOIIIT 6e3M0Ccepe/IHbO 3aJICKNTh BiJl KOMIIETEHTHOCTI, BIJMIOBIIaIbHOCTI Ta
TOTOBHOCTI MPalliBHUKIB BUKOHYBAaTH CIIy’00Bi 000B 13K B YMOBaX Pi3HOTO PiBHsI CKJIaTHOCTI.

Binbip € He mpocTo MEXaHI3MOM KaJpOBOTo 3a0e3eueHHs, a i BaXKJIMBUM 1HCTPYMEHTOM IIiJI-
TPUMKH IIPABOMOPSIKY Ta 3a0€3MeUeHHs JOBIpH IpoMaisiH 10 nominii. Bin cpsiMoBaHuii Ha 3aTydeHHS
0ci0, K1 He JInIIe BOJIOAIFOTh HEOOX1THUMH 3HAaHHSAMH Ta HABUUKAMHU, a i TOAUISFOTH LIHHOCTI CITY>KOH,
Opi€HTOBAHOI Ha 3aXHCT IPaB i CBOOOX rPOMANISH, JOTPUMAHHS 3aKOHHOCTI Ta IPHHIIUIIB BEPXOBCH-
cTBa TpaBa. J{o KaHIUIaTiB BUCYBAIOTHCS BUCOKI BUMOTH, IO OXOIUTIOIOTH KiIbKa KITFOYOBHUX ACTIEKTIB.

IOpunnyuHuMit acrekT BKIIOYAE TIEPEBIPKY BIAMOBIIHOCTI KaHIKIaTa BCTAHOBICHUM 3aKOHO/IaB-
YUM HOpPMaM, TaKUM SIK HasiBHICTh YKPaiHCHKOTO I'POMAJSIHCTBA, BIJACYTHICTh CYIMMOCTEH, BiJIOBII-
HUH{ BiK Ta JOTPUMAaHHSA €TUYHUX cTaHAapTiB. L{i kputepii cpsMoBaHi Ha 3am00iraHHS MOXKIUBOCTI
HOTPAIJISIHHS J10 J1aB HOJMILT 0Ci0, sIKi MOXYTbh MaTy HEraTUBHUN BIUIMB HA 11 pelyTarito Ta e()eKTHB-
Hicte. IIpodeciiinuil acniexT nependayae OLiHKY piBHS 3HaHb Ta HABUYOK, HEOOXIHUX /Il BUKOHAHHS
ciry00BUX 000B’s13KiB. KaHAnIaTH TOBHHHI BOJIOIITH IPABOBOIO 00i3HAHICTIO, 3HAHHIMHU OCHOB KPH-
MiHaJIBHOTO, aIMIHICTPAaTUBHOTO Ta KOHCTHTYLIIHHOTO MpaBa, a TAKOX PO3YMiHHIM IPOLEIYP OXOPOHU
TPOMAJICHKOTO TOPSAKY, MPOTHIIT 3JIOYMHHOCTI Ta 3[MIHCHEHHS MPEBEHTHBHUX 3axo/iB. OKpiM Teope-
TUYHOT MiJATOTOBKH, B)KITUBUM € BMIHHSI 3aCTOCOBYBATH OTPUMaHI 3HAHHS HA NIPAKTHIII, 1110 OIiHIOETh-
Cs1 IUIIXOM TECTYBAHHS Ta MPAKTUYHMX 3aBAaHb. [ICHXONOriYHMI acmeKT BiOOpy Biirpae BaKIHUBY
POJIb, OCKUIBKU po60Ta B IOJILIT 4acTo OB s13aHa 31 CTPECOBUMH CI/ITyaI_[iSIMI/I PU3UKOM Ta HEOOXIHi-
CTIO LIBHJIKOTO NPUIHSATTS PillCHb. HepeBlpKa TCHXOJIOTYHOT CTIKOCTI 01I0MArae BUSHAYUTH PiBEHD
eMOLLii{HOI BPIBHOB&KCHOCTI KaHIMIATa, HOTO 3MATHICTh JiSTH Y CKIAAHUX yMOBAX, a TAKOX PiBEHb
PO3BUTKY KOMYHIKaTHBHUX 3Hi0HOCTeH. BaXXIMBUMU KPUTEPISIMH € 3AaTHICTD 0 aHATITHYHOTO MHC-
JICHHSI, CAMOKOHTPOIIb, TOTOBHICTh JI0 POOOTH Y KOMaH/Ii Ta BMiHHSI €()eKTHUBHO B3aEMOJIISITH 3 TPOMAJIsI-
HaMH B pi3HUX cuTyauisx. Oi3MYHUIN aCTEKT € 1Ie OJHUM BarOMUM KPHUTEPIeM, 1110 BU3HAYAE TOTOBHICTh
KaHuJaTa 10 ciny0u y cxiaanux ymosax[3]. ITomineiicbki MaloTh OyTH (hi3UUHO BUTPUBATIUMHU, aJKE
iXHA JiSIBbHICTh Hependadae TpUBali HABaHTAXKEHHS, OIEPATUBHE pearyBaHHs Ha MIPAaBONOPYILICHHS,
3IaTHICTB IO CAMO3aXHCTy Ta 3aXUCTY IHIIHX 0ci0. [ bOTO MPOBOANUTECS TECTYBaHHS (Di3HUHOT il
TOTOBKH, SIKe BKJIFOYA€ HOPMATUBH 3 Oiry, CHJIOBUX BIpaB Ta IHIHMX (i3MYHUX BIPaB, IO JO3BOJISIOTH
OIIIHUTH 3arajibHUi PiBeHb (i3UUHOT TOTOBHOCTI KaHAUaTa.

Mu BBaXkaeMo, 1110 BiIOIp KaJpiB € 0AraTOKOMIIOHEHTHHM TIPOIIECOM, IO 3a0e3MeUy€e yKOMII-
JICKTYBaHHS MOMIMI{ (axiBIsIMM, SIKi HE JIMIIE BiAMOBINAIOTH KBai(iKalliiHUM BUMOTaM, a i TOTOBI
e(EeKTUBHO BUKOHYBAaTH cBOi OOOB’SI3KM Ha BHCOKOMY IpodeciiiHomy piBHi. KommekcHui miaxifg
JI0 OIIIHIOBAHHSI JI03BOJISIE BU3HAYUTH HAMKpAIIMX NPETEHJICHTIB, SIKi BOJOMIIOTh HATE)KHUMHU 3HAH-
HSMH, OCOOMCTUMH SIKOCTSMH Ta (Di3HIHOIO MiATOTOBKOIO JJIS CIY:KOM y NPAaBOOXOPOHHUX OpPTaHax.
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EcpeKTIABHa cucrema BiJOOpY CHpHsIE TTOCUIICHHIO TPABOIOPA/KY, (hopMyBaHHIO JOBIpU TPOMAJISH 10
O] Ta MiABUINEHHIO 3arajibHOrO PiBHA O€3MEKU B JeprKaBi.

Binbip xanauaatis go HamioHanbHOT nomninii YkpaiHu € CKIaHUM 1 CTPYKTYPOBaHHM IpOIie-
COM, 10 BKJTFOYA€ KiJIbKA IMOCIIIOBHUX €TaIliB, KOXKEH 3 SIKHX CIPSIMOBAHUI Ha 00'€KTUBHY OLIIHKY MPO-
(eciitHoi, (hi3UIHOT, TICHXOJIOTTYHOT Ta MOPAJIbLHOT TOTOBHOCTI ITPETEH/ICHTIB JI0 HECEHHS CITy:k0u. [laHa
cucrema J103Bolisie chopMyBaTu BUCOKOTpodeciiHMiA KapOBUil CKIIal, 31aTHUI e(DeKTHBHO BUKOHYBa-
TH cI1y’k00B1 000B’SI3KH B PI3HUX YMOBAX, JOTPUMYIOUHCH MIPHHIIUIIB 3aKOHHOCTI Ta MPABOTIOPS/IKY.

Tpouec BinGoOpy MOYMHAETLCS 3 OAAHHS 3a5BH Ta IICPEBIPKH ZLOKyMCHTiB 1O Mi/ITBEP/DKYIOTh
BIJIIOBIAHICTb KaH/MaTa BCTAHOB/ICHNM BiMoraM. Ha 1iboMy eTari 30iHCHIOETbCs peTenbHa [epeBipKa
aocmmpHocn TOJ[AHNX BiJIOMOCTEH, BDaXOBYHOH HASBHICTh TPOMAJIIHCTBA YKDAiHH, BIICyTHICTb Cy-
JIMMOCTEH, BIAMOBIIHUI BiK Ta OCBITHIH piBeHb. Taka mepesipka 103BOJIsIE Ha MOYATKOBOMY €Tarli Bif-
citoBaTu 0ci0, sIKi HEe BIIMOBIAI0Th OCHOBHUM KpuTepisM. [Ticiis yCHiHOro mpoXoMKeHHs IEPBUHHOT
NepeBIPKH KaHIUIATH CKIaJaloTh TECTYBAHHS, [0 BKJIIOYAE 3aBIAHHS HA 3HAHHS YMHHOTO 3aKOHOJAB-
CTBA, JIOT1YHE MUCJICHHS Ta KOTHITUBHI 31410HOCTI. Ba)IMBUM KOMIIOHEHTOM TECTYBaHHS € OLIIHKA PiB-
HSl 3arajIbHOTO iHTENIEKTYalbHOIO PO3BUTKY, 1[0 JOIIOMAra€ BU3HAYUTH 3/aTHICTh MaiOyTHHOIO MOMi-
LEeHCHKOr0 10 aHAIITHYHOTO MUCIICHHSI, IIBU/IKOTO MPUAHATTS PillleHb Ta aanTaiii 10 HOBUX 3aBJIaHb.
HacTymHnM eTarmoMm € MeIUYHHMIT OIS, 0 TO3BOJISE OIIHUTH 3aralbHUI CTaH 3M0pOB S KaHANAATa Ta
BUSIBUTH MOYKJIMBI IPOTHITOKA3aHHS 70 CIIy)0H. PoO0Ta y IpaBOOXOPOHHHX OpraHax BuMarae (hizuaHoi
BUTPUBAJIOCTI, EMOLIHHOI CTIKOCTI Ta BiICYTHOCTI CEpPHO3HMUX XPOHIUYHKUX 3aXBOPIOBaHb, 1110 MOXKYTh
TMIEPEIIKO/PKATH BUKOHAHHIO TpodeciiHnx 000B’s13kiB [4]. MenuuHe 00CTeKEHHS MPOBOAUTHCS KOMII-
JIEKCHO, 3 YPaxyBaHHM CIIELialbHUX BUMOT 10 (DI3MYHOTO Ta NCUXIYHOTO CTaHy MalOyTHIX Moiuei-
chKkuX. Ouinka (i3U4HOI MiATOTOBKH € HEBI'€MHOI0 YaCTHHOIO IPOLECy BiIOOPY, a/LKe MOMILEHChKI
MOBUHHI OyTH IOTOBI 10 poOOTU B EKCTPEMAIbHUX YMOBAX, IIEpeCiIiyBaHb IPaBONOPYIIHUKIB, 3aTPU-
MaHb Ta BUKOHAHHSI 1HIITUX CITy’)KOOBHUX 3aBaHb, 110 MOTPEOYIOTh BUCOKOTO PiBHS (hi3UUHOT aKTUBHOCTI.
Kanauaati BUKOHYFOTh HOPMAaTHBH, 110 BKJIFOYAIOTh OIr' HA KOPOTKI Ta JIOBTI JTUCTAHIIIT, MIATATYBaHHS,
Bi/DKMMAaHHS Ta 1HII BIIPaBH, CIPSIMOBaHI Ha OLIHKY 3arajibHOT BUTPUBAJIOCTI, CHJIM Ta IIBUIKOCTI pe-
akuii. [Tcuxonoriune TECTyBaHHS Ta CHIBOECIAA € BAXJIMBUMH €JIEMEHTAMH OIL[IHKH MOPaJIbHO-TICUXO-
JIOT1YHUX sIKOCTeH KaHauaaTa. OCKUIbKY ciyxk0a B MOJIiLii 4acTO CyNpPOBODKY€ETHCS. CTPECOBUMHU CUTY-
alisiMU, HEOOX1THO MEPEBIPUTH 3AATHICTH OCOOU KOHTPOIIOBATU €MOLIi{, IBUIKO IPUHMATH PIilICHHS
B CKJIa/IHMX YMOBaX Ta e(beKTI/IBHo B3a€MOJIATH 3 JozbMu. TIcuxomoriuba nepesipka BKIHOUA€E TECTY-
BAaHHsI HA PiBEHb CTPECOCTIHKOCTI, eMOLIHHY BPiIBHOBAKCHICTb T KOMyHIKaTHBHI HaBH4KU. Kpium Toro,
KaHJIUIATH POXOIATE CIIiBOECiTy 3 eKCIIEPTHOIO KOMICIET0, SIKA OLIHIOE IXHI MOTHBALiIfHI yCTAaHOBKH,
CTHYHI MPUHIUIIK Ta 3JaTHICTh 0 HECEHHS CJIY>KOH BIJIIOBIZHO /10 BCTAHOBIICHUX CTAH/IAPTIB.

3aKJII0YHUM €TaIloM € IiJCYMKOBE PillICHHS KOHKYpPCHOI KOMicii, sika Ha OCHOBI aHali3y BCiX
pe3yNbTaTiB TeCTYBaHb, NEPEBIPOK Ta CHIBOECIN YXBAJIOE OCTATOUHE PIlICHHS MPO MPUUHATTSA KaH-
nuaara go gaB HamioHansHOT mosinii abo BiixuiieHHs Woro kaHaunarypu. Jlanuii minxin 3abesneuye
00'eKTUBHICTD 1 HEYNEPEDKEHICTh MPOLIECY BiIOOPY, JO3BOJSIOUN 3apaxoByBaTH JIMIE THX 0Ci0, sKi
BIJIMIOBIZIA}OTh YCIM HEOOXIJHUM KPHUTEPIsIM Ta MPOJAEMOHCTPYBaIM BUCOKHUN piBEHb MpodeciitHol
TOTOBHOCTI.

Ha Hamie nmepekoHaHHsI, 6aratopiBHEBa CUCTEMa BiJIOOPY KaHAWUIATIB JIO3BOJISE SKICHO OIIiHH-
TH KOXHOTO NIPETEHJICHTA, BPaXOByIouH Horo npodeciiiti, Gpi3uyHi, ICUXOJIOTTUHI Ta MOPAJIbHI IKOCTI.
Ile crpusie popMyBaHHIO KOMIIETEHTHOIO KaJpOBOI0 CKJIaay MOJIilii, 3aTHOr0 €()eKTUBHO BUKOHYBa-
i cBOI (yHKUIT Ta 3abe3medyBaTH NPaBONOPSIOK Yy Aepxkasi. Brockonanents npoueayp sinbopy ta
BIIPOBAJDKCHHS CYYaCHUX METOMK OLIHIOBAHHS 103BOJHMTh MiABAIIMTH PiBEHb MiATOTOBKM MaiOyTHIX
MIPAaBOOXOPOHIIIB Ta 3MIIHUTH JOBIpY TPOMAJISTH IO TiSUTEHOCTI TOJIITT.

[pornec BinOopy kanaumaris g0 HarioHansHoi momninii Ykpainu nependauae BCeOiYHY OILIHKY
MIPETEH/ICHTIB, 110 JI03BOJISIE BU3HAYMTH IXHIO BIAMOBIIHICTh BUMOTaM ciyk0u. OCHOBHUM 3aBJaHHSM
€ BifOip oci0, sKi He JHIIe BOIOAIIOTh HEOOXiMHMMHU NMpodeciiHUMU 3HAaHHAMMY, a i MalOTb BUCOKHI
piBeHb MOPAJIbHO-ETUYHUX SIKOCTEH, ICUXOJIOIYHY CTilKicTh Ta (i3uuHy BUTpUBANIICTh. OLIHIOBAHHS
KaHIWAATIB BiIOyBa€ThCS 32 KOMILIEKCOM KPHTEpIiB, SKi JO3BOJAIOTH 00’ €KTUBHO BH3HAYNUTH PiBEHb
iXHBOT TOTOBHOCTI JI0 BUKOHAHHS CITY)KOOBHX 00OB’SI3KIB Y CKJIaJJHUX 1 JUHAMIYHAX YMOBaX.

IOpunuyHa BigMOBIAHICTE € 6a30BOKO BUMOTOFO 70 KOYKHOTO KaH IU1aTa, OCKIIBKH ClTy0a B T0-
Tl BUMarae 0e3JJ0raHHOi pernyTallii, MpaBoBOi CBIJOMOCTI Ta JOTPUMAHHS MPHHIUITIB 3aKOHHOCTI.
MaiiGyTHi nosineicbki MOBUHHI OyTH TpoMajisHaMy YKpaiHu, He MaTu cyguMocTel abo (akTiB mpu-
TATHEHHS 10 KPUMIHAJIBHOI BiJIIIOBIAIHOCTI, 1110 MOTJIO O HEraTMBHO IO3HAYUTHUCS Ha TXHIH 31aTHO-
CTi BUKOHYBATU CIIy’k00B1 000B’s13ku. KpiM TOro, BikOBI OOMEKEHHS Ta BUMOIM A0 IOPUIAMYHOL Oe3-
JIOTQHHOCTI € BRYKIUBUMH (JAaKTOPAMH, IIO CIIPUSIIOTH (POPMYBAHHIO €(PEKTHBHOI CHCTEMHU KaJpOBOTO
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3a0e3neyeHHs nominii. OCBITHA MIArOTOBKA € 1€ OJHUM BayKJIUBUM KPUTEPieM, OCKUIBKH MOTILEHChKI
[IOBUHHI BOJIOAITH HEOOX1THUMU 3HAHHIMU y cdepi NPaBo3acTOCYBaHHS, OXOPOHU I'POMAICHKOIO I10-
PSIKY Ta pearyBaHHs Ha MpaBoIopyuieHHs. KananaaTn MaroTh MaTH CEpeIHI0 a0 BUIY OCBITY Bij-
MOBiTHOTO MPOQITFO, MO J03BOJSIE TM PO3YMITH OCHOBH KPHMIHAJIBHOTO, aJAMiHICTPATUBHOTO Ta KOH-
CTUTYILIHHOTO TpaBa. bakaHUM € BOJIOMIHHS CICIiaJbHUMHU MPABOBUMHE 3HAHHIMH, SIKI JIOTIOMOXKYTh
e(eKTHBHO BHUKOHYBAaTH CIIy’KOOBI 3aBJIaHHSI, YXBAJIIOBAaTH OOIPYHTOBaHI PIllICHHs Ta 3a0e3revyBaTH
MIPABONOPSIOK BIJIMOBITHO A0 YHHHOTO 3aKOHOAABCTBA [S]. Di3UyHA FOTOBHICTH € HEBIJ'€MHOIO CKJa-
JIOBOIO KPHUTEPIiB BiAOOPY, OCKUIBKU Ci1yk0a B modiuii nependoadyae BUCOKAN piBeHb (Pi3MUHUX HaBaH-
Ta)XXCHb, HEOOXIIHICTh LIBUJIKOTO pearyBaHHs Ha HECTAHAAPTHI CUTYyalii Ta 31aTHICTh JO BUKOHAHHS
i, MO MOTPeOyIoTh CHIIM, BUTPHUBAIOCTI Ta KOOpAMHALIT pyxiB. OmiHIOBaHHS ()i3HYHOI IiATOTOBKH
3IIHCHIOETHCS NUISXOM TEPEeBIPKH BUKOHAHHS HOPMATHBIB, BKJIFOYAOUM OIr, CHIIOBI BIpPABH Ta iHIII
(hi3MYHI HAaBAaHTAXEHHSI, 110 JEMOHCTPYIOTh 3[aTHICTh KaHIUAATa 0 TPUBAIOI (i3UUHOI aKTHBHOCTI
Ta poOOTH B EKCTPEMAIIbHUX YMOBaX. [ICHX0JI0TiYHA CTIMKICTh € BaXKIIMBOIO CKJIAZOBOIO BiZIOOPY, a/Ke
MOMILEHCHKI LIOMHS CTHUKAKOTHCS 3 KOHQIIIKTHUMHU CHUTYallisIMH, MIPOsIBAMU arpecii, CTpeCOBUMHU 00-
CTaBUHAMH Ta HEOOXIHICTIO YXBaJICHHS IIBUAKUX pimeHb [8]. KananaaTu npoxonsTh NCUXOJIOTiYHE
TECTYBaHHSI, SIKE JI03BOJISIE OLIHMTH PiBCHb SMOLIHHOI caMOPeryJisiii, 3/aTHICTh MIATH T1i BILTHBOM
CcTpecy Ta 30epiraTi CHOKiH y HAIpPYKCHUX CHTyauisX. BaxiuBuM € Takok piBeHb KOMyHiKaTHBHHX
HABHYOK, a/Ke ¢PeKTUBHA B3AEMOJLis 3 IPOMAISHAMH, KOJNCTaMH Ta IPEACTABHUKAMH {HIIMX CIyXKO
€ HeBiJ’€MHOIO YaCTHHOIO NMpodeciiHol AisuIbHOCTI nomineicbkoro. MoTrBamiifHa CKI1agoBa € BU3HA-
YallbHUM KPUTEPIEM, IO JIO3BOJISIE OI[IHUTH CIPABKHIO TOTOBHICTh KaHAMJATa O HECEHHS CIIyKOu
B noinii. [Tonineiicbki NOBUHHI MaTH BUCOKUH PIBEHB BMOBIIAIILHOCTI, OyTH BiIAHUME PUHIIUIIAM
3aKOHHOCTI, CHPABEIUIMBOCTI Ta CIYXKiHHS CyCHUIbCTBY [6]. BiAnoBinHICTh MOpaJIbHUM Ta €TUYHUM
CTaHAapTaM € KPUTHYHO BOXKITUBOIO, a7KE TPABOOXOPOHHA JisTbHICTD Mepen0adaec BUKOHAHHS 3aB/IaHb,
OB’ SI3aHUX 13 3aXUCTOM TIpaB 1 cBoOoxa rpomasstH. [Tominelchbkuii TOBHHEH IEMOHCTPYBATH YECHICTb,
HEYIepeKEeHICTh, TYMaHHICTh Ta TOTOBHICTB JISITH B IHTEpecax CyCHiJbCTBa, JOTPUMYIOUNCH BUCOKHX
npodeciiiHuX CTaHIapTIB.

Ha nHamry aymKy, 3aCTOCYBaHHS YiTKO BH3HAUYEHHX KPUTEPIiB OLIHIOBAHHS KaHIWAATIB J103BO-
nsie copMyBaTH BHCOKOKBaNi(hiKOBaHUI KaJpOBUIl CKJIad MOMNINil, 3AaTHUH €()EKTHBHO BUKOHYBATH
IIOCTAaBJICHI Mepe]] HUM 3aB/IaHHs. BIOCKOHANICHHS CUCTEMH BiOOPY, IMiIBUILEHHS BUMOT JI0 MIPETEeH-
JICHTIB Ta BIPOBADKCHHS CyYaCHHX METOJMK OLIHIOBAHHS CIIPHSE MOKPANICHHIO piBHS HpodeciiHoi
TIATOTOBKY MOJIIIEHCHKHX, 110, Y CBOIO Yepry, O3UTHBHO BILIMBAE HA Oe3MeKy TpOMaJIsH Ta 3ade3e-
YEeHHsI IPaBOIOPSAKY B AEPIKaBi.

BucHoBku. Po3mIsiHYBIIM BHIIIE BUKIIA/ICHE, MOKEMO 3pOOMTH BUCHOBOK, IO MPOIIEC BiIOOPY
kaHauaatis 1o HanionansHoi nosninii YkpaiHu € CTpaTerivHo BasKIMBUM €TarioM GpopMyBaHHs eeKTHB-
HOT'O IIPaBOOXOPOHHOTO arapary, 3aTHOr0 BUKOHYBATHU 3aBJaHHs i3 3a0e3IeueHHs IPOMaJIChKoi Oe3me-
KU, OXOPOHU IIPABONOPSIIKY Ta IPOTUAIT 3104MHHOCTI. Binbip MaiiOyTHIX monineichbKUX He 0OMEXYy€eTh-
cs1 mrtre GOopMaTEHOIO EPEBIPKOIO BiAMOBIAHOCTI BCTAHOBICHHM BUMOTaM, a Iepe10adac KOMIUIEKCHY
OIIIHKY 0COOUCTHX, IPOdeCciHHUX 1 PI3UUHUX XapPAKTSPUCTHK, 110 T03BOJISE BUSIBUTH HAWKPAIIMX KaH-
JIUJIATIB, SIKi TOTOBI HECTH CIIy:KOy BIIIMOBIIHO JI0 BUCOKHUX CTaHAAPTIB Ta BHUKIHMKIB Cy4acHOTO Cy-
CIUIBCTBA. YCHIIIHE MPOXO/KEHHS BCIX €TaliB KOHKYpCy TapaHTye, IO 0 JIaB TOMilii MoTparuisaTh
BUKJIFOYHO ITIITOTOBJICHI, BIINOBI1aIbHI Ta MOTHBOBaHI 0COOH, SKi 37aTHI JISITH B PI3HUX ONIEPATUBHUX
YMOBaX, J0TPUMYBATHCs HOPM 3aKOHOLABCTBA, €)EKTHBHO B3a€MOISTH 3 IPOMA/IHAMY Ta NPHiiMaTH
BHB@)XCHI PILICHHS B CKCTPEMabHUX CHTYaLlisiX. 3 ONIsLY Ha Lie, KOXKEH eTall Bi10opy, OYMHA0UH Bl
TOJ[aHHsI 3asBH Ta NIEPEBIPKM JOKYMCHTIB i 3aBEPLIYIOYN YXBAJICHHSIM OCTATOYHOIO PillICHHS KOHKYP-
CHOIO KOMICI€10, Bilirpae BaXKIMBY PoJib Y (POPMYBaHHI SKICHOTO KaJIpOBOTO Pe3epBY MPaBOOXOPOHHOT
cucTeMH. 3aCTOCYBaHHS CyYaCHUX METOJVK OLIHIOBAHHS KaHIUJATiB O3BOJSIE YHUKHYTH CYO’ €KTHB-
HOCTI y MPUHHATTI pillieHb Ta 3a0€3MEYUTH MaKCUMAIILHO MPO30pHiA Ta 00’ €KTUBHUI TIpoliec Bi0opy.
BukopucTaHHs ICUXOJIOTTYHUX TECTIB, IHTEIEKTYaIbHUX BUIIPOOYyBaHb, (hi3MUHUX HOPMATHUBIB Ta Je-
TaJbHOTO BUBYCHHSI MOTHBAIIHHOI CKJIaOBOI MPETEHICHTIB JONIOMAarae BifiiOpaTd THX, XTO HE JIHIIE
BIJITOBi/1a€ BCTAHOBJICHUM KPHUTEPIsIM, a i Ma€ 0COOMCTY MOTHBALIIIO IO CIY>KOHU Ta BiIIaHICTh IPHHITH-
1aM [IPaBOOXOPOHHOT JisIIbHOCTI. Ba)ITHBY oIk Y ONAIBIIOMY PO3BHTKY CHCTEMH BiIOOpY Biairpae
i mocTiiiHe BIOCKOHAJICHHS BiJIOBIIHO 10 3MiH y 3aKOHOJABCTBI, COLIANIBbHO-CKOHOMIUHHX YMOBaXxX
1 morpebax MpaBOOXOPOHHOI cucTeMu. OnTuUMizallis Bi0OIpKOBUX MPOLEAYD, BIPOBAKCHHSI HOBITHIX
TEXHOJIOT1H OL[{HIOBAaHHS, yIOCKOHAICHHS MiAXOIB 10O TECTYBAaHHS Ta MiABUIIEHHS BUMOT JI0 KaHAUA-
TiB CIPUSATUMYTb HiJrOTOBII OUIBII KOMIETEHTHUX (haxiBLiB, 34aTHUX SIKICHO BUKOHYBATU CIy>KOOBI
000B’s13ku. EdpextuBHicT poboT HanioHanbHOI mominii HanpsiMy 3alexuTh BiJ piBHs KBaigikauii
il pamiBHUKIB, a OTXKe, BLIOIp O MPaBOOXOPOHHUX OPraHiB € OCHOBOIO (hopMyBaHHS MPOheciiHOro
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CEpEeIOBUILA, JIC KOXKEH CHIBPOOITHUK BOJIOJIIE HAJICKHUMH 3HAHHSMH, HABUUYKAMH Ta MOPaJIbHO-ETHY-
HUMU SIKOCTSIMU. BUCOKi BUMOru 10 0coOUCTUX Ta NpodeciiHUX XapaKTePUCTUK KaHIUJATiB JO3BOJIS-
I0Tb I1ATPUMYBATU aBTOPUTET HOJILI{, NIABUIYBAaTH JIOBIPY CYCIIIbCTBA 10 IPABOOXOPOHHOI CUCTEMU
Ta e()eKTHBHO BUKOHYBATH 3aBJaHHS MION0 3a0e3MeueHHs Oe3nekn rpoMa istH. TakuM YMHOM, TTOIabIIe
BIOCKOHAJICHHSI MEXaHI3My BiZJOOpY MOJIIEHChKUX, HOT0 aganTaliis 10 Cy4aCHUX BHKIIUKIB 1 3alipoBa-
JOKCHHSI THHOBAIIMHUX METO/IIB OI[IHKH CIPUSTUMYTh CTBOPCHHIO OUIBIN e)eKTHBHOI Ta npodeciitHol
MPaBOOXOPOHHOI CTPYKTypH. IliABUIIIEHHS CTaHAAPTIB KaAPOBOTO 3a0€3MeUeHHs J03BONUTh HE JIUIIE
MOKPAIIUTH SIKICTh BUKOHAHHS CITy>KOOBHUX 00OB’S3KiB, a i chopMyBaTH NO3UTUBHUN IMiJK MOMiLii sIK
IHCTUTYLIT, 10 Jii€ BUKIIIOYHO B IHTEpECax CYCHiIbCTBA Ta AEPHKABU.
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BOH/JIAP JI.B.

3ABE3NEYEHHSA BE3IEKH KUTTEIISAIBHOCTI TA IUBLJIbHUM 3AXUCT:
CHIBBIIHOIIEHHS ITOHATHb TA OCOBJIUBOCTI AIMIHICTPATUBHO-
IMPABOBOT O PET'YIIOBAHHS

ENSURING LIFE SAFETY AND CIVIL PROTECTION:
RELATIONSHIP OF CONCEPTS AND FEATURES OF ADMINISTRATIVE
AND LEGAL REGULATION

HayxoBa myOiikalist IpUCBsUEHA aHali3y CHiBBIIHOIIEHHS IOHATh O€3IEKU JKUTTE-
JISUTBHOCTI Ta IIMBLUTEHOTO 3aXHCTY, @ TAKOXK BU3HAYSHHIO 0COOIMBOCTEH aIMiHICTPaTHB-
HO-TIPaBOBOT'O PETyNOBaHHS y cepi 3a0e3rneueHHs 0e3MeKH KUTTETiSUTbHOCTI.

3a3HavyaeThes, M0 Oe3MeKa KUTTEMISIIBHOCTI € HaWOUIBII 3aralbHOK KaTeropiero,
10 XapaKTepHU3y€e CYCHUIbHI BIJHOCUHH, ITOB’3aHI 13 3aXUCTOM JIFOIMHH, HACEIICHHS B
L[JIOMy Ta TEPUTOPIH BiJ Pi3HOMAHITHUX HeOe3NeK (BIUIMBY HEraTUBHUX (PAKTOPIB Ha-
BKOJIMIIHBOTO HPUPOAHOIO CEPENOBUINA, TEXHOICHHUX HeOe3INeK, 3arpo3 Bif 00’ €KTiB
IiIBUIIEHOT HeOe3MeKn Ta KPUTHIHOI iH(PPACTPyKTypH, HACIIIKIB COLiadbHUX Ta BO-
€HHUX KOH(JIKTIB TOIIO) 1 BKJIHOYAaE B ceOc MOHATTS HUBLIBHOTO 3aXUCTy. BomHowac
LOUBUIBHUI 3aXUCT — 1€ CHCTeMa 3aXOJiB, CIIPSIMOBAHHMX Ha 3aXHCT XKUTTS Ta 370POB’S
JIFOJICH, CYCITIIBCTBA B LIJIOMY, & TAKOX TEPUTOPiH, HABKOJIHUIIIHHOTO PUPOTHOTO cepe-
JOBHIIA, 00 €KTIB IIUBINBHOI iHYPACTPYKTYpH, MaTepiabHUX LIIHHOCTEH BiJl YMHHUKIB,
SKI BUKIIMKAIOTh HAJ3BUYalHI CHUTYyallil, a TaKOX HACIIAKIB HaJ3BUYaHUX CHUTYyaIlii
[IPUPOJHOTO, TEXHOTEHHOTI'O, COLIaJIbHOTO Ta BOEHHOI'O XapaKTepy.

IIpaBoBOIO OCHOBOIO aJMIHICTPATHBHO-TIPABOBOTO PETYIIOBAHHA y cdepax 3ades-
reueHHsT OE3MeKH KUTTEMISUTBHOCTI Ta IMBUILHOTO 3axucTy € KoHeTuTyiist Ykpainu Ta
parudikoBani BepxoBHoro Panoro Ykpainu Mi>KHApOHI HOPMATHBHO-TTPABOBI aKTH, KO-
JICKCH Ta 3aKOHHM YKpaiHu. HaTomicTh 3MiCT aJIMiHICTPATHBHO-TIPABOBOTO PETYIIFOBAHHS
y BKaszaHill cdepi cycHnibHUX BITHOCHH CTaHOBIATH NocTaHoBu KaGinety MiHicTpiB
VYkpainu, Haka3u MBC VYkpainu ta Jlep:xaBHOI ciy:x0u Ykpainu 3 HaA3BUYalHUX CUTY-
alliif, a TaKOXX CIUIbHI HaKa3u OprauiB MmyOaiyHOl aaMiHiCTparlii.

AKIIEHTOBAaHO yBary Ha HEOOXiJHOCTI aJMiHICTPaTHBHO-IIPABOBOTO BPETYIIOBAHHS
BHUKOPHCTaHHSI iHPOPMAIIIHHUX TEXHOJOTIH y cdepax 3abe3neucHHs OC3MEKH KUTTETi-
SUTBHOCTI Ta IIUBUILHOTO 3aXHCTY, 1110 Ma€ 3a0e3MeUnTH CyMICHICTh IPOrPaMHOTo 3a0e3-
HEYEHHs Ta MOIMINPEHHS MO3UTHBHOIO JIOCBiAYy BUKOPHCTAHHS iHHOBALiHHUX iH(OpMa-
LIMHUX TEXHOJIOTIH y BKa3aHiil cdepi cyCHiIbHUX BiIHOCHH.

Knrwuosi cnosa: Oesnexka sHcummedisinbHOCMI, YUBIIbHULL 3aXucm, yu@posizayis,
aominicmpyeanms, nyoniuna aominicmpayis, ingpopmayiini mexnonoeii, wnyunutl inme-
JIeKM, KOMYHIKAYisl, NPAgoee pecyiioganHsi.

The scientific publication is devoted to the analysis of the correlation between the
concepts of life safety and civil protection, as well as to the definition of the features of
administrative and legal regulation in the field of ensuring life safety.

It is noted that life safety is the most general category that characterizes social relations
related to the protection of humans, the population as a whole and territories from various
dangers (the influence of negative environmental factors, man-made hazards, threats

© BOHZIAP [1.B. — xaHauaar Hayk 3 JICpKaBHOTO yIpaBiiHHs, pektop (JIbBIBChKHI JepiKaBHHIA
YHiBepcuTeT Oe3MeKH )KUTTeisubHOCTI) https://orcid.org/0009-0004-9571-7828
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from objects of increased danger and critical infrastructure, the consequences of social
and military conflicts, etc.) and includes the concept of civil protection. At the same time,
civil protection is a system of measures aimed at protecting the life and health of people,
society as a whole, as well as territories, the environment, objects of civil infrastructure,
material values from factors that cause emergencies, as well as the consequences of
emergencies of a natural, man-made, social and military nature.

The legal basis of administrative and legal regulation in the areas of ensuring life
safety and civil protection is the Constitution of Ukraine and international regulatory
legal acts, codes and laws of Ukraine ratified by the Verkhovna Rada of Ukraine. In
turn, the content of administrative and legal regulation in the specified area of public
relations is the resolutions of the Cabinet of Ministers of Ukraine, orders of the Ministry
of Internal Affairs of Ukraine and the State Emergency Service of Ukraine, as well as
joint orders of public administration bodies.

The attention is focused on the need for administrative and legal regulation of the
use of information technologies in the areas of ensuring life safety and civil protection,
which should ensure software compatibility and the dissemination of positive experience
in the use of innovative information technologies in the specified area of public relations.

Key words: life safety, civil protection, digitalization, administration, public
administration, information technologies, artificial intelligence, communication, legal
regulation.

AKTyaJIbHiCTh TeMH. [CHyIOUHI CTaH aJMiHICTPaTUBHO-IIPABOBOTO PETyJIIOBAHHS CHCTEM 3a-
Oe3medyeHHsT Oe3MeKH KUTTEMISUTBHOCTI Ta MUBIIBHOTO 3aXHMCTy B YKpaiHi MOTpeOye yIOCKOHAJICHHS,
aJKe €UHA JIepyKaBHA CHCTeMa LUBUIBHOTO 3aXUCTY (YHKLIOHY€E B YMOBAaX IIPAaBOBOTO PEKHMY BO-
€HHOTO CTaHy Ta 3THKAETHCS 3 HOBUMM BHUKJIMKAaMHU Ta 3arpo3aMHM, 3yMOBJICHUMH PO3BUTKOM iHGOP-
MaLilfHOIO CyCHiNbCTBa, MOSBOI0 HOBUX iH(GOPMALIMHUX TEXHONIOriH, BUKOPUCTAHHS SIKMX MOTpedye
[IPaBOBOI perIaMeHTallii.

Bonnowac st popmysTroBaHHSI KOHKPETHUX TPOMO3UIIIN MO0 YIOCKOHAJICHHS YAHHOTO aaMi-
HICTPATHBHOTO 3aKOHOJIABCTBA Y c(pepi MPaBOBOTO PETYIIOBAHHS CHCTEM 3a0e3MeucHHs OC3MEKH KUTTE-
JUSUTBHOCTI Ta IIUBLILHOTO 3aXKMCTY BKIIMBO YITKO PO3MEKYBATH BKa3aHI MOHSATTSI, BU3HAYUTH OCOOITH-
BOCTI aJMiHICTPAaTUBHO-TIPABOBOTO PETYIIOBAHHS BiAMNOBIAHUX CYCHITbHHUX BiJHOCHH.

AKTyanbHi MUTaHHs 3a0e3MeueHHs O0e3NeKH KUTTEAISIBHOCT] Ta HUBIIBHOTO 3aXUCTY 3aBXK/IH
3HaXOJWJINCh B LIEHTP1 yBaru HayKoBIIiB. Tak, MUTaHHAM 3a0€3Me4eHHS 0e3MEeKH )KUTTEAISITBHOCTI ITpH-
CBATHIIM CBOT poOoTHu Taki Bimomi HaykoBIi sk @. Ammaii, T. ['punrok, K. Mapuenko, O. Opuriaka,
0. Ocranenko, O. Xanak, O. Xutpa, O. UekpuriH Ta iHII 1OCITiAHUKH.

IIuranHs aJAMIHICTPATHBHO-IPABOBOIO  PETYIIOBAHHS CYCIUIBHHX BIJIHOCHH, BKJIFOYArO4H
CycCHibHi BIIHOCHHH y chepi 3a0e3nedeHHs Ge3leKn KUTTEAIUILHOCTI Ta LMBUIBHOTO 3aXHCTY, 10-
CIIDKYBAJIK Taki Biomi HaykoBlli sk M. babuk, B. Ber3enko, /1. Binenbka, O. bepnasiok, M. Bix-
nsieB, O. I'yuOina, K. Jlyoosa, T. KoBanbosa, T. KOJ‘IOMOCLIL, 0. KOMapOB, A. Kom3siok, A. KpakoBcbka,
1. JlonymmHebkwuid, A. OmenbueHko, |. TuiieHkoBa Ta iHIIIi.

ITpore, aHami3 CHiBBIJHOLICHHS MOHSATH OE3MEKU XUTTEAISIBHOCTI Ta LUBUILHOTO 3aXUCTY
B KOHTEKCTi aJMiHICTPaTUBHO-IIPABOBOIO PETYIIIOBAHHS BiNOBIIHUX CYCHIJIbHUX BIIHOCHH Ili¢ HE OyB
IIPeIMETOM OKPEMOI0 HayKOBOI'O aHalli3y, L0 aKTyalli3ye HEOOX1AHICTb MiATOTOBKY AaHOI IyOmiKarii.

IMocTanoBKka 3aBaaHHsA. MeTor0 yOmiKallii € aHasIi3 CIiBBiIHOIICHHS MMOHSITh OC3MICKH JKUTTE-
JUSUTBHOCTI Ta IUBUIBHOTO 3aXHCTY, & TAKOYK BU3HAYCHHS OCOOJIMBOCTEH aJIMiHICTPATHBHO-TIPABOBOTO
perymnroBanHs y cdepi 3a0e3rnedeHHs 0e3MeKH KUTTENISIIBHOCTI B IIJIOMY Ta 'y c(epi HUBIIBHOTO 3aXH-
CTYy 30KpeMma.

Mertozosnoris 1aHoi myOuikanii TpaguuiiHo 00’ €Hy€e TPU TPYITH METOJIIB HAYKOBOTO IOIIYKY.
Hepmy IpyIy CKIAJaloTh (GLI0COPCHKI METONH JOCIIKEHHS, @ CaMe, METOJ[ IalICKTHKH, HOro 3aKOHH
Ta puifomu, a Takox Meron Metadizuku. Cepen 3arabHOHAYKOBHX METO/IiB AOCII/UKCHHS (Apyra Ipy-
na MeTOJIB) OLIBIIO0 MlpOIO 3aCTOCOBYIOTHCs IPUHOMH JIOTIKH (aHALI3, CHHTE3, ACYKLUis, HAYKUis,
MOPiBHSIHHS), CHCTEMHHH Ta CTPYKTYPHO-(QYHKIIOHAIBHUN METOAH. TpeTio TpyIy CKIAAAIOTh CIIeIi-
aJBHO-IOPHIUYHI METOAM JOCIIJDKEHHSI, CEepe/l IKUX OUTBIIOI MIpOI 3aCTOCOBYIOTHCS (POPMaTBHO-I0-
PUIMYHUN METOJ Ta METOA IOPUANYHOTO MOZICIIOBaHHS.

Takox, BpaxOBYIOUH TEMY JIOCII/DKCHHS, aKTUBHO BUKOPHCTOBYIOTHCS TaKi HAYKOBI MIAXOAH SIK:
IHCTpyMEHTaIbHUN, [UB1II3aLiiHUH, TeaeonoriuHui Ta cuHepreTudyHuil. Tak, iHCTpyMEHTaIbHUH Mif-
X1 103BOJIsIE BUSHAYHTH — sIKi 3ac00M 3a0e3nedeH s Oe3MeKN KUTTEAISTIBHOCTI Ta IUBIIBHOTO 3aXUCTY
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HOTpeOyIOTh IIPAaBOBOIO BPEry/IIOBAHHS. TeleonoriyHuil MiAXig J03BOMISE YiTKO BU3HAYUTH METY (ZI0-
LIBbHICTh) aMiHICTPATUBHO-TIPABOBOIO PETYIIIOBAHHS NEBHUX CYCIUIBHUX BitHOCHH. CHHEpPreTHUHUN
HAyKOBHH MiJIX1/1 JO3BOJISIE PO3IIISIATH CUCTEMHU 3a0e3eueHHs Oe3MeKH KUTTEISUIBHOCTI Ta LUBLIBHO-
TO 3aXHCTY SIK TaKi, IO MPAarHyTh J0 CaMOOpraHi3alii Ta caMOBIOCKOHANICHHS, a/Ke (DYHKIIIOHYBaHHS
BKa3aHUX CHCTEM IIOB’SI3aHO 13 pealbHUMU CYCIIUJIbHUMHU Ta MOTpeOaMH B 3aXHCTI KUTTSA 1 3710pOB’si
Jo7ell, HaBKOJHMIIHBOTO MPUPOAHOTO CEPEOBUINA BiJ] 3arp03 NPUPOIAHOTO, TEXHOTEHHOTO, COLliaJIbHO-
IO Y1 BOEHHOTO XapakTepy.

PesyabraTu nocaizxenns. besneka sKUTTEAISIIBHOCTI € IIUPOKUM MOHSTTSM, SIKE OXOIUTIOE BCI
ACIIEKTHU 3aXUCTY >KUTTS Ta 3110POB’ s JIIOUHH, CYCIIIBCTBA B LIIOMY, @ TAKOK HABKOJIMIITHBOTO IPUPOJI-
HOTO CepeJOBHINA Bij IIPUPOAHHX, TCXHOTEHHHUX Ta iHIMMX Hebesnek. Came ToMy Oe3neka KUTTeTisIb-
HOCTI BUKJIQIAETHCS SIK OKpeMa HaByUallbHa JUCHHILTIHA Y HABYAJbHUX 3aKJIaJIaX, a TAKOXK € OKPEMOIO
HayKOIO IPO CIIOCOOU «BW)KUBAHHS» JIIOJMHU Y CBITi, HAIIOBHEHOMY HETaTUBHUMH YHHHHKAMH, 3arpo-
3aMH pi3HOTO Xapakrepy. Tak, 10 cepu Oe3MeKH KHUTTEMISIIBHOCTI BIIHOCUTHCS: 3a0e3MeueHHs 0e3-
HEKH JIOPOXKHBOTO PyXy; 3a0e3nedeHHs 0e3MedHOCT] Ta SIKOCTI Xap4OBUX MPOAYKTIB Ta IIPOJOBOIBIOT
CUpPOBHHH; 3a0e3eueHHs XiMIiYHO1, 010JI0ri4HOT Ta paxiaiiifHoi Oe3MeKu; 3aXUCT JIFOAUHU BiJl TEXHO-
TeHHUX (JaKTOPIB, SIKi MOXKYTh 3aBJATH LIKOJH 310POB’I0 BIOMA Y1 Ha pOOOTI (0OXOpOHA Mpalli), 10 SKHX
MOXKHA BiHECTH MOXIMBICTb YPAXKCHHS! CICKTPUYHAM CTPYMOM, HeGe3IIeKy MafiHHs 3 BUCOTH, OTpY-
€HHsl YaIHUM Ia30M, HETaTHBHI HACIKH BiJ| OPYLICHHS NPaBHI POGOTH 3 XiMIYHAMH PEaKTHBAMH
Ta {HITHMHE HeGe3medHIMI MarepiajgaMu (peIOBHHAMH), HACTIIKN MOPYIIEHHS PABUJI KOPHCTYBAHHS
oOyToBUMH TIpUOOpamMK Ta 3aco0amMu BUPOOHHIITBA (CTAHKAMH, IHCTPYMEHTAMM Ta THIIUMH 3HAPS/I-
JISIMH TIpalli) TOIO.

3Ha4yHa YacTHHA MPaBUJI 3a0e3MeUeHHs 0€3MEKU KUTTEAISUIBHOCTI MICTUTBCS B TEXHIYHUX HOP-
Max, sKi IpejcTaBieHi y ¢opMi IHCTpyKLUil, IPaBUJl KOPUCTYBAHHS IPUOOpAMU Ta TEXHIKOIO, IPAaBUIL
MTOBOJKSHHSI Ha MIEBHUX 00’ €KTax Ta 3 IEBHIMH pedoBUHaMHU. /1o pUKIIaxy — Iie iHCTPYKIT 10 o0y To-
BOT TEXHIKH, MIPaBUJIa TIOBE/IIHKM Ha BOJIi, CTPOKU 30epiraHHs MEeBHUX MPOAYKTIB, BKa3aHi Ha YMAaKOBII
touio. HenoTpumaHHs BKa3aHUX HOPM Ma€ HACIIJIKOM HETaTUBHI HACIIJIKU ISl 370POB’ Sl JIFOMUHHA 200
CTAHOBIIATH 3arpo3y il JKUTTIO.

BonHouac B cuity 0co0IMBOT BaXKIIMBOCTI 3HAYHA YaCTHHA TEXHIYHUX HOPM 3aKpiljieHa B HOp-
MaTHBHO-IPaBOBHX akTax. Jlo npukiany — re IlpaBuia moxexHoi 6e3nexy B YKpaiHi, 3aTBep/UKeHI Ha-
kasom MBC Vkpainu Bix 30.12.2014 Ne 1417, Ilpania JOpOKHBOTO PyXy, 3aTBEPUKEHI [IOCTAHOBOIO
Kabinety MlHlCTplB VYkpainu Big 10 sxoBtHs 2001 p. Ne 1306 Ta iHmri HOpMaTI/IBHl JIOKyMeHTH. B 1iux
BUTAJIKaX TEXHIYHI HOPMH OTPHUMYIOTH IOPHIMYHE OQOPMIICHHS Ta € BKE TEXHIKO-IOPHINIHUMHU HOP-
MaMH, 3a MOPYIICHHSI SKUX BCTAHOBJICHA aIMiHICTpaTHBHA a00 KpUMiHAJIbHA BIAMOBIIaJIbHICTh, B 3a-
JISKHOCTI BiJl HACHIAKIB iX MOPYIIEHHS.

BonHouac 1MBINBHUNA 3aXUCT € OUIBLI BY3bKUM IOHATTSM, 110 BKJIIOYA€ 3aXHCT JIFOAUHHU, CY-
CHIJILCTBA B IIJIOMY, @ TAKOXK HABKOJMIIHBOTO MPUPOJHOTO CEPEIOBHINA Bii PyWHIBHUX HETaTHBHUX
(baxropiB (TOXKeXK, 3eMIIETPYyCiB, MOBEHEH, IyHaMI, yparaHis, emiiemiii, aBapiii Ha 00’ €KTax KPUTHIHOT
IHGPACTPYKTYPH TOIIIO), SIKI IPU3BO/IATH [0 BAHUKHCHHS HA/I3BHUAHOT cUTYyaIlil, TOOTO CUTYallii, siKa
MOPYIIYE HOPMaJIbHI YMOBH KHTTSI 1 AISITBHOCTI JIFOJICH Ha 00’ €KTax abo TepUTOPISIX.

HaykoBIi npuaisitoTh 3HAYHY yBary MUTAHHSAM 3a0e31e4eHHs 0€3MEKU KUTTENISUIBHOCTI Ta [H-
BUIBHOT'O 3aXUCTY, (POPMYITIOI0UN aBTOPCHKI BU3HAUCHHS BKa3aHUX KaTEropii.

Tak, B. Komens, I. CaB’tok ta b. JI3yH/[13a BU3HAYalOTh OE3MEKY KUTTEMSUIBHOCTI SIK rally3b
3HAHHS Ta HAYKOBO-TIPAKTUYHY JIiSUIBHICTb, 10 CHPSIMOBaHI Ha GOpMyBaHHS OE3MEKH 1 MONEPEIHKEHHS
HeOe3IeKU HIISIXOM BUBUCHHS 3arajbHUX 3aKOHOMIPHOCTEH BUHMKHEHHS HEOE3IeK, iXHiX BIaCTHBOC-
Teil, HACNIAKIB IXHOTO BIUIMBY HA OPraHi3M JIIOMUHU, OCHOB 3aXUCTY 370POB’sl Ta KUTTS JIFONUHU 1 ce-
penoBHIIa i MPOXXKUBaHHA Bif Hebe3nek. Kpim Toro, Ha JyMKy BKa3aHHX HAyKOBIIIB, Oe3IeKa KHUTTETI-
SUTBHOCTI — 11€ 1HTerpasibHa HayKa, 110 BUBYA€ HEOE3MEKN Ta HETaTUBHY IO Ha JIFOIUHY €K30I€HHHX Ta
eHJIOTeHHUX (DaKTOPIiB y BCiX cepax KUTTEAIsUIbHOCTI JitonuHH [1, ¢. 8].

Y3aranbHIOKOYH BHIIE3a3HAYCHE, HAYKOBII 3a3HAYAI0Th, 110 0e3MeKa )KUTTEISIBHOCTI — e Ha-
yKa, 110 BUBYa€ npodiieMu Oe31edHoro nepedyBaHHs JIIOUHU B CEPEAOBUIL — IPUPOTHOMY, TEXHOTCH-
HOMY, COLliaJbHOMY, B IIpOLeCi pi3HUX BUIB i AisbHOCTI. BoHa, Ha IX JyMKy, € OLIbII YHIBEpPCATIBLHOLO,
HIK OKpeMi HANpsMKH HayKOBHX JIOCII/KeHb, TaKi SIK OXOPOHA ITpalli Y¥ NUBUIBHUN 3aXUCT, aJDKE Bl
OCTaHHI PO3MIISIAAIOTH JIMIIE OKPEMi BUIAIKN O€3MeKH B KOHKPETHUX CUTYAIIisSIX, 30KpeMa OXOpOHa Ipa-
i BUBYAE MUTAHHS O€3MEKH JIIOIHHY, SKa 3HAXOMUTHCS B yMOBaX BUPOOHHIITBA, a IUBIIBHUN 3aXUCT —
B HAJ[3BUYaHUX CUTYaLlisX, TOI K O€3MeKa JKUTTEAISIBHOCTI — Y BCIX )KHUTTEBUX oOcTaBuHax [1, c. 8].

Takum 4ynHOM, OC3MEKa KUTTEAISILHOCTI — HAHOUIBII 3arajJbHe MOHSTTS, 10 BKIIIOYAE B ceOe
1 IUTaHHS OXOPOHU IIpalli, 1 IMTaHHS LUBUILHOIO 3aXUCTY. YHIBEPCAIbHICTb O€3I1EKU KUTTEAIAIBHOCTL
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K HayKM Ta HABYAJIGHOI JUCLUILIIHU IPOSIBIISETHCS Y TOMY, 110 BOHA OXOILIIOE Maifke BCi chepH KuT-
TEAISIIBHOCTI JIFOIUHHM, 32 BUKJIIOYEHHSIM Xi0a 1110 0co0uCcTOro (IHTUMHOrO0) *UTTS. [T 10 paBy MOXKHa
Ha3BaTH HAyKOBOIO MPO MPaBUJIa T4 COCOOH BMYKUBAHHS JIIOMHU B Cy4aCHOMY CBITI, aJke HE3HAHHS
€JIEMEHTAPHUX MPaBUJ OE3MEeKH JKUTTEMISUTBHOCTI MOXKE MPU3BECTH A0 TparidHux HacminkiB. Haro-
MICTh IMBUTBHAHN 3aXUCT MPALIOE (AKTHUBYETHCS ) JINILE y BUKIIOUHUX BUIAIKAX, [TOB’SI3aHUX 13 HACTaH-
HSIM HaJ[3BUYalHOI CUTYallii, 1110 CIIPUYMHEHA IPUPOHBOI0 KaTacTpodoro abo TEXHOTCHHOK aBapi€lo,
COLIIaJIbBHUM «BHOYXOM» 200 pO3ropTaHHSIM 30pOIHOTO KOHQIIIKTY.

O. AprnamoB 3a3Hauae, 10 BUXOISYH 3 Cy4aCHHX ysBIICHb, Oe3rneka KUTTEIISUIBHOCTI € Oararo-
TPaHHUM 00’€KTOM PO3YMiHHS i CHIPUHHATTS AHCHOCTI, sIKui n1oTpedye iHTerpawii pisHuX cTparerii,
coep, acrniektiB, GopM i piBHIB mi3HaHHA. CKIIQJIOBUMHU MLi€l ray3i € pi3HOMaHITHI HAYKU PO Oe3IeKy
[2,c.2].

3a BU3HAYCHHSM, sIKMi1 HABOAUTh O. ApiaMoB, Oe3IeKa KUTTETISUILHOCTI — I Taly3b 3HAHHS Ta
HayKOBO-TIPAKTHYHA JiSUTbHICTh, CIIPSMOBAHA HA BHBYCHHS 3arajibHUX 3aKOHOMIPHOCTEH BUHUKHEHHSI
HeOe3IeK, iXHiX BIaCTHBOCTEH, HACHIAKIB IXHBOTO BIUIUBY Ha OPraHi3M JIFOAMHHU, OCHOB 3aXHCTY 3/10-
OB’ Ta MUTTS JIIOAMHY 1 CEpPeAOBUILA ii TPOKUBAHHS B1Jl HEOE3IEK, a TAKOXK Ha PO3POOKY 1 peaizaiito
BIJIMIOBITHUX 3aCO0IB Ta 3aXOJIiB IIOI0 CTBOPEHHS i MIATPUMKHU 3I0POBUX Ta OC3MEUYHUX YMOB JKUTTS
1 ISTTBHOCTI JTFOJIMHU SIK Y TTOBCSAK/ICHHUX YMOBax MoOyTy Ta BUPOOHHIITBA, TAK 1 B YMOBaX HaJ[3BUYaii-
HUX cHUTYyalii [2, c. 3].

Bonnouac, 3a3nauae O. ApiamMoB, ITiJi TUBUIBHUM 3aXHCTOM PO3YMIETHCS «CHCTEMA OpraHi3arliii-
HUX, IHKEHEPHO-TEXHIUHNX, CAaHITAPHO-TIri€HIYHUX, IPOTUENIAEMIYHUX Ta IHIIUX 3aXOMIB, sIKi 3/iicHI0-
IOTHCSI LICHTPATBHUMU 1 MiCIIEBUMHU OpPraHaMK BUKOHABYOT BIIa M, OPraHaMH MiCLIEBOTO CAMOBPSITyBaHHS,
MIITOPSITKOBAaHUMH 1M CHITaMH 1 3ac00aMH, i IIPUEMCTBAMHE, YCTAHOBAMH Ta OPTaHi3allisiIMU He3aIeKHO
BiZl OpMH BIIACHOCTI, JOOPOBUTBHUMHE PSATYBAIbHUMHU (HOPMYBAHHSMH, 110 3a0€3MeUyOTh BUKOHAHHS
LIUX 3aXOJIB 3 METOI 3aro0iraHHs Ta JIKBigalil HaA3BHYAWHUX CUTYAIlil, SKI 3arpOXKYIOTh KUTTIO Ta
37I0pOB 10 JIFOZICH, 3aB/IAIOTh MaTepialIbHUX 30MTKIB Y MUPHHIA Yac i B ocoOnuBui nepiony» [2, ¢. 79].

HageneHe BU3HaueHHs JOCTATHHO MTOBHO BiJI00pakae 3MICT MOHSTTS LIMBIJILHOTO 3aXKCTY, PO3-
KpHBaIO4X Horo iHCTpyMeHTapii Ta OKpecIIoun Koo ¢y0’ €KTiB, AKi 3A1HCHIOIOTH BKa3aHi 3aX0/IHU.

Kpim Toro, O. Ap;iaMOB HaBOAUTH CXeMaTHYHE BH3HAUCHHS UBLIBHOTO 3aXHCTy YKpaiHU SIK
JIepKaBHOT CUCTEMH OpraHiB yIpaBJIiHHS, CHJI Ta 3ac00iB, CTBOPEHOT JIJIsl OpraHizallii Ta 3a0e3neYeHHs
3aXHMCTy HACEJICHHS B/l HACIIIIKIB HaA3BUYAHHHUX CUTYaIlill TEXHOI'€HHOTO, IPUPOJAHOTO, COLIaTBbHO-TIO0-
JITHYHOTO Ta BOEHHOTO Xapakrepy [2, ¢. 79].

Taxe BU3HauUCHHS HAHOLIBII TOYHO Ta JAKOHIYHO BiJOOpakae CTPYKTYpY HalliOHAJIbHOI CHCTe-
MU IUBUIBHOTO 3aXHCTY Ta XapaKTepPH3y€e BUIM HA[3BUUAHUX CUTYAIIiil.

Ha okpemy yBary 3aciiyroBye HOpMaTHBHE BU3HAYEHHs [IMBUIHHOTO 3aXUCTy. Tak, y BiamoBin-
HOCTi 110 cT. 4 Komekcy IMBIIBHOTO 3aXUCTy YKpaiHH, [IMBUIBHUN 3aXUCT — 1€ KOMIUIEKC 3aXOIiB, SIKi
pealtizyroThecsl Ha TepuTopii YKkpaiHu B MUPHHH 4yac Ta B OCOOJIMBHI TIEPiOf 1 CIIPSIMOBaHI Ha 3aXHCT
HACEJICHHS, TEPUTOPIi, HABKOJIMIIHBOTO TPUPOJHOTO CEPEOBHUINA, MaliHa, MaTepialibHUX 1 KYJIbTYyp-
HUX I[IHHOCTEH BiJ HAJA3BHYAHUX CUTYyallil Ta IHIMX HEOE3MEYHUX MOiH, 3a100iraHHsT BUHUKHEHHIO
TaKUX CUTYyalid Ta MOAIN, JIKBIJalilo iX HACHIAKIB, HAJAHHS JOMOMOTH MOCTPAKAAIUM, 31iHCHEHHS
JIeP’)KaBHOTO HATJISITY (KOHTpOJ'IIO) y chepi moxkeKHOT Ta TEXHOreHHOT Oe3reku [3].

TakuM YMHOM, IUBUTBHHAHN 3aXUCT € CKIIaJOBOIO CHCTEMH 3a0e3IeueHHs] Oe3MeKH KUTTEisITb-
HOCTI SIK OLJIbII IIIMPOKOTO MOHATTS. besneka ®UTTEMISIIBHOCTI K HayKa po3IVIsijiae BCi 3aco0u 3a0e3-
NeueHHs OE3MEeKH JIFOMHHU Y BITHOCHHAX MIXK JIFOMUHOIO Ta MPHUPOOHD, JIFOJNHOK Ta TEXHIYHUMH 3a-
cobamH, a TaKOXK Y PI3HOMAaHITHUX CyCIUIBHUX BIJIHOCHHAX, BKIIOUAIOUU BiTHOCUHH 13 3a0€3MEYCHHS
MOXKEXKHOI, XIMIUHOI, 6i0/I0riuHo1, paaiauiiHoil Oe3mneku, 6e3MeKH JOPOKHBOTO PYXy, OXOPOHU Ipalli,
3aXHMCTy TEPUTOPil Ta HACEIEHHS BiJ HA3BUYaWHUX CUTYaIli}l Ta X HACIIJIKIB TOIIO.

BonHovac NMBITBHAN 3aXUCT OB’ I3aHHUH 13 3aXMCTOM HACEJIEHHS Ta TEPUTOPIH Bl HaA3BHYAl-
HUX CUTYaIlill IPUPOAHOTO, TEXHOTEHHOTO, COIIaJIbHOTO Ta BOEHHOTO XapaKTepy, a TAKOXK 13 JIKBIialli-
€10 HACIIAKIB HA/JI3BMYAHMX CHUTYAIliil Ta MiHIMI3alli€r0 iX HEraTUBHOTO BIUIMBY Ha YKHUTTS 1 31I0pOB’S
JIFOZICH, HABKOITUILIHE MPUPOJIHE CEPEIOBHIIE TOIIO.

OxkpeMy yBary CiiJi IpUAUTHTH OCOOIMBOCTSIM aIMIHICTPaTHBHO-IIPABOBOTO PETYJIIOBaHHS Me-
XaHi3My 3a0e3re4eHHs Oe3MeKH KUTTENISUIBHOCTI Ta III/IBiJ'ILHOFO 3aXUCTY.

AJIMIHICTPaTHBHO-IIPAaBOBE pery/IoBaHHs: CIJl PO3DISAATH SK LIISCHPIMOBAHMA BIIaXHUH
BILIMB OPraHiB My0/Ii4HOT aAMIHICTpALLT 32 10IIOMOr0K0 HOPM aJMiHICTPaTHBHOIO NpaBa (BKJIIO‘IaIO‘II/I
AKTH TI[yMa4eHHs Ta 3aCTOCYBaHHS aJMiHICTPATHBHO-TIPABOBHX HOPM) Ha CYCILIbHI BiTHOCHHH, TIOB’sI-
3aHi 13 MyONiYHUM YTIpaBIiHHIM Ta aJMiHICTPYyBaHHSIM, MMyOJIIYHUMH IHTEpECaMu, 3 METOI peaizariil
OCHOBHHX (DYHKIIIH Jep:KaBH, BKIIOUAIOUHN peallizallilo Ta 3aXHUCT MpaB i CBOOO/ JIFOIUHU.
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O3HakaMM aAMiHICTPAaTHBHO-IIPABOBOTO PETyIIOBAHHS €: BUKOPUCTAHHS IIEPEBAYKHO iMIIEpaTUB-
HOTO METOJy IIPaBOBOIO PETYNIIOBAHHS, 10 HE BUKJIIOYAE BUKOPUCTAHHS OpraHaMu IyOJIiuHOI aaMiHi-
CTpaLii TMCIO3UTHBHOTO METOY Ta METOLy PEKOMCH/IAIIT; BJIa{HO-yIPaBITiHCEKUH BILTHB Ha CYCITLIBHI
BITHOCHHH, 4Yepe3 KM PO3KPUBAIOTHCS OCHOBHI (YHKIIT JACpiKaBH SK PEryisaTopa CyCHIbHUX Bij-
HOCHH; 3[IHCHEHHS aJIMIHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS BUKJIIOYHO CY0 €KTaMU BJIAJIHHX I10-
BHOB&)KCHb OpTaHiB IyOnivHOT aIMIHICTpallii; 3A1iCHEHHS: HOPMOTBOPUOCTI BUKJIFOYHO Ha MiJICTaBi, HA
BHMKOHAHHS Ta Y BIJIMOBITHOCTI 10 3aKOHIB YKpaiHH.

AZIMIHICTPAaTUBHO-IIPABOBE PETYIIIOBAHHS CYCHUIBHUX BiTHOCHH 3[1ICHIOEThCS Ha MifCTaBi, HA
BUKOHAHHS Ta y BIJIOBIAHOCTI [0 3aKOHIB, B OCHOBHOMY 4€pe3 BiJOMUy HOPMOTBOPYICTb Yy (hopMi
HaKa3iB [EHTPAIbHUX OPTaHIB BUKOHABYOI BIIAJH, CIUIPHAX HaKa3iB OpraHiB IMyOIdHOI aaMiHICTpa-
1ii, MPOTE BaXKJIUBY POJIb B &/IMIHICTPATHBHO-TIPABOBOMY PETYJIFOBAHHI CYCIIUIBHUX BIJIHOCHH BiJirpae
1 HopMoTBopuicTb [Ipe3unenra Ykpainu.

CycrinbHI BIIHOCHHH, TIOB’sI3aHi 13 3a0€3MEYCHHAM O€3MEeKH KUTTEMISIIBHOCTI Ta UBIIBHIUM
3aXHUCTOM, O€3yMOBHO MICTATh MyONiYHUI 1HTEepec, ake OHIEI0 3 OCHOBHUX (YHKLIH AepXKaBuU € 3a-
OesreyeHHs Oe3MeKH HACEeNICHHS, 3aXUCT IPOMAJsIH Ta HaBKOJIUIIHBOIO IPUPOJHOIO CEPENOBHUINA BiJ
3arpo3 (HeOe3MeK) NPUPOJHOro, TEXHOTEHHOI'0, COLIIaIbHOI'O Ta BOEHHOTO XapaKTepy.

IIpaBoBOO OCHOBOO aIMIHICTPATHBHO-IPABOBOIO PErYIIOBaHHs Yy chepax 3abesneucHHs Oes-
IIEKH JKUTTEIUIBHOCTI Ta LMBLILHOTO 3axucty € Koncruryuis Ykpainu ta parudixosani BepxosHoro
Payoro Ykpainu Mi>kHapoiHi HOPMaTHBHO-IIPABOBI aKTH, KOAEKCH Ta 3aKOHU YKpPAiHH, a TAKOXK MTPABOBI
no3uii (BucHOBKH) BepxoBHoro Cyuy.

Tak, y BigmoBigHocti 10 cr. 50 Koncrutynii Yipainu, «KokeH mMae mpaBo Ha Oe3redHe s
JKHUTTA 1 310pOB’sl JOBKULISA Ta HAa BiJIIKOIYBaHHS 3aBIAaHOT MOPYIICHHSIM IIHOTO MpaBa ImKomu. Kox-
HOMY rapaHTy€eThCsI TPABO BUTLHOTO JOCTYITY J10 iHpOpMALIii TPO cTaH JOBKULIS, PO SKICTh XapuOBUX
MPOJIYKTIB 1 IPEIMETIB MOOYTY, & TAKOXK MPaBo Ha 11 nommpeHHs. Taka iHdopmallis HIKUM He MOXKe OyTH
3acekpedeHa» [4].

I'maBoto 6 «HaBkonuIHE MPUPOIHE cepenoBuIe» po3nity 5 «ExoHoMiuHE i raiy3eBe CriBpo-
OITHULTBO» YTroAu Mpo acoliawito Mk YkpaiHoio Ta €BponeiicbkuM Coro30M IepeadaueHo cuiBpooiT-
HULTBO Yy cepi HUBLIEHOTO 3axuCTy [5].

Tak, y BiamoBizHoCTI 70 cT. 364 Yromu mpo acoriaiiro Mixk YkpaiHoto ta €C, cmiBpoOiTHH-
LTBO y cdepi HUBUILHOTO 3aXUCTY 3IMCHIOETBCS HMIUISXOM IMIUIEMEHTAIlIT OKpEMHX YTroJ B il Taitysi,
ykiIazeHux Mk CTOpoHaMH 3riJHO 3 BiIIOBIIHMMH BJIaJHUMH ITOBHOBKCHHSIMH Ta KOMIIETCHIIIEIO
€C 1 floro nep:kaB-wIeHIB Ta BIIIOBIAHO 1O MPaBOBUX Mpoleayp koxHoi 31 CtopiH. BoHo, 30kpema,
CIPSIMOBAHE Ha: CIIPUSHHA B3a€MHIM I0NIOMO31 y BUIIaKaX HaJ3BUYAHUX cuTyauiil; ninono6oBuii 06-
MiH HafOCTaHHIIIMMH MOBIJIOMJICHHSMH i OHOBJIEHOIO 1H(OPMAIIi€I0 PO TPAHCKOPIOHHI Ha[3BUYAHI
cHUTYyallii, 30KkpemMa 3allMTH Ta MPOIO3UII] MIOJ0 TOTIOMOTH; OLIHKY BIUIMBY HACHIAKIB HaJ3BUYAHUX
CUTyallill Ha HABKOIHUIIHE CEPEIOBHUIIEC; 3ayUYCHHST EKCIEPTIB IO Y4acTi y CrerudiuHiX TEXHIYHUX
ceMiHapax Ta CUMITO3iyMax 3 MUTaHb IIUBIJIBHOTO 3aXMCTY; 3aJIyUeHHs, Y pa3i He0OXiIHOCTI, criocTepi-
rauiB IiJ 4ac MPOBEJECHHS OKPEMHX HAaBUaHb 1 TPEHIHTIB, 110 OPTaHi30BYIOThCS YKpaiHolo Ta/abo €C;
MTOCHUJICHHS ICHYIOYOTO CITIBPOOITHUIITBA 111010 Hale()EKTUBHILIOIO BUKOPUCTAHHS HAsIBHUX MOYJIMBO-
cTel HUBLIBHOTO 3axXucTy [5].

1 mumiast 2013 poky B Ykpaini OyB BBeeHu# B 1it0 Koieke MUBITBHOTO 3aXUCTy YKpaiHH, KU
pEryJIro€e BiJIHOCHHH, TIOB’sI3aHi 13 3aXUCTOM HACEJICHHSI, TEPUTOPIi, HABKOJIMIITHBOTO TIPHUPOIHOTO Ce-
penoBwMiIa Ta MaiiHa BiJl HAJA3BUUANHHUX CUTYAIlil, MTOKEK Ta IHIINX HEOS3MEUHHX MOiH, pearyBaHHAM
Ha HHX, (YHKI[IOHYBaHHIM €IMHOI JCP)KaBHOI CHCTEMH LIMBIIBHOIO 3aXHCTY, Td BU3HAYA€ [TOBHOBA-
xeHHa Kabinery MinicTpiB YkpaiHu, MiHICTEPCTB, 1HINMX LEHTPAJIbHUX OPraHiB BUKOHABYOI BIAIH,
OpraHiB Jiep>KaBHOI BJIaJTH, [0 HE BXO/ATH 0 CHCTEMH ICHTPAILHUX OpPraHiB BUKOHABYOI BlIa M, Pau
MiHiCTpiB ABTOHOMHOI PecmyOmiku Kpnm, MicIeBHX IepaBHHUX agMiHiCTpamiif, OpraHiB MicI[eBOTO
CaMOBpSIIyBaHHsI, BCTAHOBITIOE ITpaBa Ta 000B’3KK TPOMasIH YKpaiHu, iHO3eMIIiB Ta 0cid 6e3 rpoma-
JISTHCTBA, MIANPUEMCTB, YCTAHOB Ta OpraHizalliii He3aae)KHo Bij (hopmu BiracHOCTI (Cy0’€KTIiB rocmosa-
PIOBaHHS), & TAKOXK IHIIUX FOPUIUYHUX 0ci0 [3].

J1o 3aKoHiB, 5IKi € TPaBOBOIO OCHOBOIO aJMiHICTPATUBHO-IIPABOBOIO PETYIIOBAHHS y chepax 3a-
OesredyeHHs Oe3MeKH JKUTTEAISUIBHOCTI Ta UBUILHOIO 3aXUCTY, CJIiJ BiIHECTH 3akoHU Ykpainu «IIpo
IIPaBOBUI pexUM HaJ3BUuaiiHoro crany» [6], «IIpo nopoxHiil pyx» [7], «IIpo 0CHOBHI NpUHIMIIN Ta
BUMOTH JI0 O€3MEYHOCTI Ta IKOCTI XapuoBUX MPoayKTiB» [8], «IIpo oxopoHy npati» [9] Ta iHII 3aKOHH,
SIKI TaK YM 1HAKIIe CTOCYIOThCS IMTaHb 3a0€3MeueHHs Oe3MeKH KUTTEXISITBHOCTI.

BaxiinBe 3HaYeHHsI Ul aIMiHICTPATHBHO-TIPABOBOTO PETYNIOBaHHs y cepax 3ade3rneveHHs
0e3MeKN JKUTTEAISITLHOCTI Ta LIMBIIBHOTO 3aXUCTY Ma€ HOPMOTBOpUA JisubHICTB [Ipe3naenTa Ykpainu.
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Jlo npukinany — ue Konnenmist 3axucty HacesleHHs 1 TepUTOPil y pasi 3arpo3u Ta BAHUKHEHHs Ha3BU-
YallHUX cUTyalill, cxBaneHa YkazoM Ilpesunenrta Ykpainu Big 26 Oepesns 1999 p. Ne 284/99 [10].

Tak, y Bka3zaniil Konuenuii 3a3HadaeTbcs, 110 3a0€3[E€UEHHs 3aXUCTy HACEJICHHS 1 TepUTOpii
y pasi 3arpo3u Ta BUHUKHEHHS HAJ3BHYAWHHUX CHUTYAIIiH, sIKi 3riIHO 3 KIacu]iKaIliero MOAIISIOTHCS 32
XapakTepoM Ha TEXHOTCHHI, TPUPOJIHI, BOEHHI Ta COIIaIbHO-TIONITHYHI, a 32 pIBHEM — Ha 3arajibHO/IEp-
JKaBHI, perioHajbHi, MICIIEBI Ta 00 €KTOBI, € OJIHUM 3 HAHBAKIIMBIIIKX 3aB/IaHb JICP)KaBU. AKTYallbHICTh
rpo0ieMu 3a0e3reueHHst MPUPOJIHO-TEXHOTCHHOT OE3IeKN HACEICHHS 1 TePUTOPii 3yMOBJICHA TCHIICH-
LiSIMU 3pOCTaHHS BTPAT JIFOACH 1 IIKOAU TEPUTOPIAM, 110 CIPUUUHSIIOTHCS HeOEe3eUHUMU IPUPOTHAMHU
SIBUILIAMH, TIPOMHCIOBHMH aBapisMu i KaracTpodamu. PU3snKM Hai3BHYaiHUX CHUTyalii NPUPOXHO-
rO i TeXHOICHHOIO XapaKTepy HEBIIMHHO 3POCTatoTh. 3abeseueHHs GE3leKH Ta 3aXUCTY HACCICHHS
B YKpaiHi, 00’ €KTiB eKOHOMIKH 1 HAl[IOHAJILHOTO HaJOAHHS IePKaBU BiJl HETAaTHBHHUX HACHIIIKIB HaI3BH-
YaiHUX CUTYyallid MOBUHHO PO3IIISAATHCS K HEBIJl'€MHA YaCTHHA JICP)KaBHOI MOJIITHKH HALlIOHAIBHOT
0e3MeKH i AepKaBHOTO OyIBHUIITBA, SIK OJHA 3 HAHBAXKJIMBINIKUX (QYHKIIH EHTPAIBHUX OPraHiB BUKO-
HaB4oi Biaau, Pagu minicTpiB ABroHomHOI PecmyOmiku KpuM, MicueBux AepikaBHUX aaMiHiCTpariid,
BHUKOHABUYMX oprauis pan [10].

o OCHOBHHX 3aB/IaHb 3aXHCTY HACCIICHHSA 1 TepUTOPIii MiJ yac HaA3BHYANHIX cmyauiﬁ B Kon-
LCIILIT 3aXUCTY HACEICHHSL | TSPUTOPIH y pasi 3arpo3u Ta BUHUKHCHHS HA/I3BUMANHIX CHTYaLliii BijHe-
CCHO, y TOMY 4HCIIi: pPO3POGICHHS i peali3allio HOPMATHBHO-IIPABOBHX AKTiB, JIONICPAKAHHS CPKABHHX
TEXHIYHHX HOPM Ta CTaHIAPTIB 3 MUTAHb 3a0€3MeUCHH 3aXHUCTy HACEIEeHH 1 TepUTOPill BiJ HACIIIKIB
HA/I3BHYAHAX CUTYaIlliif; 30MpaHHs Ta aHAJIITHYHE OMNpaIfOBaHHs iH(OpMAaIlil PO HaJA3BUYANHI CUTY-
anii; po3poOneHHs Ta 3a0e3MeUeHHs LINbOBUX 1 HAYKOBO-TEXHIYHUX IIPOrpaM, CIPSIMOBAHUX Ha 3arlo-
OiraHHs Ha/(3BUYAHUM CUTYyallisM Ta 3a0e3MeueHHs CTaaoro (QyHKIIOHYBaHHS MiJIPUEMCTB, YyCTAaHOB,
oprasi3zauiil He3anexxHo BiJ (OpPM BIACHOCTI Ta MiANOPSAKYBAaHHS, a TAKOXK MiABIIOMYMX IM 00’ €KTiB
BUPOOHUYOTO i corfiaibHOTO npu3HaueHHs [10].

J1o mi3aKOHHUX HOPMATHBHO-TIPABOBHUX aKTIB, SIKI CTAHOBJIATH OE3MOCEPEIHIH 3MICT aMiHICTpa-
THUBHO-TIPABOBOTO PETYIIIOBAHHS y cepax 3ade3redeHHs Oe3MeKH KUTTEMISUTBHOCTI Ta HUBUIBHOTO 3a-
XHCTY, clliji BigHecTn noctaHoBu KaGinery MinictpiB Vipainu: «IIpo 3arBepmkenHs [loiokeHHs mpo
JepxaBHy cityxOy VkpalHu 3 Haa3BHUYalHUX cuTyariid» Bijg 16 rpyans 2015 p. Ne 1052 [11]; «IIpo 3a-
TBepmKeHHs [lopsiky kimacudikaiii HaA3BHYaWHUX CHUTYyaliil 3a 1xX piBHsSMuU» Bin 24 Oepesns 2004 p.
Ne 368 [12]; «IIpo 3arBepmxeHHs [ToroyKeHHsI PO OpraHi3allito OMOBIIICHHS PO 3arpo3y BUHUKHEHHS
200 BUHMKHEHHS HaA3BUYaiHUX CUTYalil Ta opraizarii 38’ 13Ky y cdepi IUBIIBHOTO 3aXUCTY» Bif 27 Be-
pecust 2017 p. Ne 733 [13]; «IIpo 3arBepmxenns IToaoxenns npo JepxkaBHy ciaykOy YKpaiHu 3 UTaHb
6€e31e4HOCTI XapyoBUX IPOLYKTIB Ta 3aXUCTy CIIOXKuBauiB» BiJ 2 BepecHs 2015 p. Ne 667 [14]; «IIpo
3aTBepIUKeHHs [1oNOKeHHs TIPO CITy»k0y Oe3MeKH TOPOKHBOTO PyXy MIHICTEpPCTB, 1HIIMX LHEHTPATBHUX
OpraHiB Jiep>KaBHOI BUKOHABUOI BJIaJIM, MIIIPHUEMCTB, X 00’ €/HaHb, YCTAHOB 1 OpraHialii» BiJ 5 KBIT-
Hs 1994 p. Ne 227 [15]; «IIpo 3arBepmxenns [lonoxkenns mpo [epkaBHy ciay:x0y Ykpainu 3 Oe3rneku
Ha TpaHcnopTi» Bix 11 mortoro 2015 p. Ne 103 [16]; «IIpo 3arBepmxenns [lonoxenns npo JlepixaBHy
ciryxOy Ykpainu 3 nutasb npaii» Big 11 mororo 2015 p. Ne 96 [17]; «IIpo 3arBepmxenns [TonoxeHHs
PO €IUHY JIepP’KaBHY CHCTEMY IIMBLIBHOTO 3axucTy» Bia 9 ciuns 2014 p. Nell [18]; «IIpo 3aTBepmkeHHs
[TnaHy pearyBaHHs Ha Ha/[3BUYAiHI CUTYaIll Jep>KaBHOTO piBHs» Bia 14 6epesns 2018 p. Ne 223 [19].

Kpim Toro, 10 BkazaHoro nieperniky ciifa gonaru [lonoxeHHst mpo MiHicTepcTBO IUPOBOT TpaH-
chopmaii Ykpainu, 3arBep/pkeHe nocraHoBoto Kabinery MinictpiB Ykpainu Big 18 BepechHs 2019 p.
Ne 856 [20], amxe came BKa3aHe MiHICTEPCTBO 31HCHIOE KOOPAWHALIIO MiSUIHOCTI IHIIUX OPraHiB IIy-
OmivHoi aamMiHicTpanii y cdepi un(prBiaaui'f TOOTO BIPOBAKEHHS 1HPOPMAIIHHUX TEXHOJIOTIH.

Cy6’exToM HOPMOTBOPYOT AISTBHOCTI y chepax 3abe3MedeHHs OC3MeKH KUTTEMISIBHOCT Ta -
BIILHOTO 3aXUCTy € MIHICTEPCTBO BHYTPIILHIX CIIpaB YKpaiHu.

Tak, y BianoBigHocTi 10 11. 4 [Tonoxenns npo Jlep:xkaBHy ciyxOy Ykpaiuu 3 Ha3BUUYaHHHUX CH-
Tyalliii, 3aTBepKeHoro nocraHoBoro Kadinery MinicTpiB Ykpainu Big 16 rpymas 2015 poky Ne 1052,
JICHC BianoBizHO 10 MOKJIAICHUX Ha Hel 3aB/laHb y3arajbHIOE MPAKTUKY 3aCTOCYBaHHS 3aKOHO/IAaBCTBA
3 IIUTaHb, 1110 HAJIEKATh JI0 11 KOMIETEHIIiT, po3po0Iisie MPOMO3UIIIT 1010 BIIOCKOHAJICHHS 3aKOHOJaBYMX
akTiB, akTiB [Ipesunenta Ykpainu, Kabinery MinicTpiB YkpaiHu, HOpMaTUBHO-IIPAaBOBUX aKTiB MiHic-
TEPCTB Ta NOJA€ IX B yCTAaHOBICHOMY IOPsAAKY MiHICTpOBI BHYTpilHiX cnpas [11].

TakuM YHHOM, HAKa3H, SIKHMH PETYITIOIOTHCS CYCIUIBHI BIIHOCHHH y Cepi IIUBIILHOTO 3aXUCTY,
BUA0ThCS MiHicTpoM BHyTpilmHIX crpaB. Kpim toro, JICHC B Mekax MOBHOBaXEHb, Mepe10aueHIX
3aKOHOM, Ha OCHOBI Ta Ha BUKOHaHHs KoHcTHTyIi Ta 3akoHIB Ykpainu, akrtiB [Ipe3unenra Ykpainu,
nocranoB BepxosHoi Paau Ykpainu, aktiB Kabinery MinictpiB Ykpainu, Haka3is MBC Bunae Hakaszu
OpraHi3aLiiiHO-PO3NOPsIIOro XapaKTepy, OPraHi3oBy€e Ta KOHTPOJIIOE IX BUKOHAHHS.
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B sxocti mpukianiB HOpMOTBOpYOI HisuibHOCTI JlepkaBHOi ciyxOu YkpaiHu 3 Haa3BUYal-
HUX cHUTyalii Ta MiHicTepcTBa BHYTPILIHIX clIpaB YKpainu ciif HaBecTH Hakasu MBC Vkpainu: Bix
29.05.2014 Ne 523 «IIpo 3arBepakeHHs THIIOBOrO IOJIOXKEHHS IPO TEPUTOpPiaibHI KypCH, HaBYallb-
HO-METOJHYHI IEHTPU [MBIIBHOTO 3aXHCTy Ta Oe3MeKH KUTTEMisubHOCTIY; Bia 03.07.2014 Ne 631
«IIpo 3arBepmxenns [TonoxeHHs po OnepaTnBHO-PATYBAIBHY CITY:KOy IIUBIILHOTO 3axXUCTy JlepikaB-
HOT cimy»0u YKpainu 3 Ha/i3BUYaiiHuX cutyailiit»; Big 04.09.2014 Ne 905 «IIpo 3arBepmkenHs: Bumor
JI0 TIEPENiKy Ta 3MICTY JOKYMEHTIB Ul HaJiaHHS SKCIIEPTHOTO BHCHOBKY PO PIBEHb HA/A3BHYAHOT
curyanii»; Big 30.12.2014 Ne 1417 «IIpo 3arBepmxenHs IIpaBuil noxexHoi Oe3neku B YkpaiHiy; Bl
26.12.2014 Ne 1406 «IIpo 3arBepmaxeHHs [lonoxeHHs npo mrad 3 JNIKBiAaLil HACHIiAKIB HaJ3BUYail-
HOT cutyarllii Ta BuIiB onepaTMBHO-TEXHIUHOI i 3BITHOT JIOKyYMeHTAIlil mTaldy 3 JKBigalii HACIIIKIB
Ha/I3BUUaitHOT cutyariiy; Big 20.02.2015 Ne 189 «IIpo 3arBepmxenHs [1010KeHHS TIPO OpraHizaliio
Ci1y’k00BOT MIATOTOBKK 0CI0 PSIOBOTO 1 HAYAJIBHUIIBKOTO CKJIAy CIY)KOHM LUBUIBHOTO 3aXHCTY»; BiJl
30.04.2015 Ne 500 «IIpo 3arBepmkeHHs [HCTpyKIii Mpo MOpsaok 0OMiHy iH(popMaliiero y cdepi 3a-
noOiraHHs BUHUKHEHHIO Ta pearyBaHHs Ha HaJ3BUYaiiHi cuTyanii Mix Jlep:kaBHOIO ciy>k0010 Ykpai-
HU 3 HaJ3BUYallHUX cuTyauiil i AgMinicTpauiero Jlep>kaBHOI IPUKOPIOHHOI CIIy»kO0M YKpaiHu»; BiX
15.06.2015 Ne 696 «IIpo 3aTBepKeHHs [HCTpYyKIii PO MOPSIIOK yTPUMaHHS, OONIKY Ta IepeBipKU
TEXHIYHOTO CTaHy JDKEpPE 30BHIIIHBOTO MPOTUIIOKEKHOTO BOomocTayanHs»; Big 02.11.2015 Ne1337
«/Jlesiki MITaHHS MPOBEIECHHS EPEBIPOK OO0 OAEPIKAHHS CyO’ €KTOM TOCHONAPIOBAHHS BUMOT 3aK0-
HOJIaBCTBA y cepl IUBIILHOTO 3aXHUCTY, TEXHOTEHHOT Ta MOKEXKHOT Oe3nekny; Bia 04.05.2016 Ne 356
«IIpo 3arBepmxeHHs [TonokeHHS PO MiJCUCTEMY pearyBaHHs Ha HaJ(3BUYAiiHI CUTyalii, IPOBEICHHS
aBapiI?IHo -pATYBAJIbHUX Ta IHIIMX HEBIIKIAJHUX POOIT €IMHOI JepKaBHOI CHCTEMH IIMBUILHOTO 3aXH-
cTy»; Bin 22.08.2016 Ne 859 «Hpo 3aTBEPILKEHHS [HCTpyKIIT PO Topsiok B3aeMozii Mix JlepikaBHOO
ciyx00r0 Ykpainu 3 Haja3BuYaiiHuX cutyauill, HanjonanbHoro noxiuiero Ykpainn ta HauioHanbHo0
rBapaicio Ykpainu y cdepi 3ano0iranss i pearyBaHHs Ha HaJI3BUYAIHI CUTYaIlil, II0XKeXi Ta HeOe3neuH1
nofii» [21].

Kpim Toro, B SIKOCTI HPHUKIALY CHiJIBHOT HOPMOTBOPYOI JisUILHOCTI y chepax 3abe3rnedeHHs
0e3MeKH KUTTEAISIBHOCTI Ta UBIIBHOTO 3aXUCTY CIiJ BiA3HAuUTH crinbHui Haka3 MBC Vkpainu ta
HepskaromperymoBanHs Ykpainu Big 27.07.2016 Ne 724/110 «IIpo 3arBepmxenns [HcTpykuii mpo op-
raxizanito inpopmauiiinoi B3aemonuii JlepxkaBHoi ci1yx0u Ykpainu 3 HaJ3BUUaiiHUX cuTyauii i lepxas-
HOT 1HCIIEKIIT SIIEPHOTO PETyIoBaHHs YKpaiHu y cdepi 3armobiraHHs BUHUKHEHHIO Ta pearyBaHHS Ha
Ha/I3BUUAiiHI cuTyarlii», cniibHuid Haka3 MBC Ykpainu ta JlepkaBiaciyxOu Ykpainu Big 25.11.2014
Ne 1273/602 «IIpo 3arBepmxenHs [HcTpykuii npo nopsuok oOMiHy iHdopMmaniero y cepi 3anodiras-
HS Ha[3BUYaMHUM CUTyalisM Ta pearyBaHHs B pa3i ix BunukHeHHs Mibk JJCHC VYkpainu i Jlep:xaBia-
ciryx00t0 Yipaiumy, criabHui Haka3 MBC Vkpainu Ta Jlep)kaBHOTO areHTCTBa aBTOMOOLITBHUX JOPIT
VYkpainu Binx 16.02.2015 Ne 162/61 «I1po 3arBepmxenns [HCTpyKILii mpo mopsiiok oOMiHy iH(opmaiiiero
y cdepi 3arnobiraHHs BAHNKHEHHIO HAA3BUUAHHUX CUTYAIllil Ta pearyBaHHs B pa3i X BUHUKHEHHS MK
JepxaBHOO cily)0010 YKpaiHH 3 Ha/I3BHYAHUX CUTYyallii 1 J[ep)kaBHUM areHTCTBOM aBTOMOOUIEHUX
Jopir Ykpainmy» Ta cninbHuil Hakas MBC Vkpainu Ta Minperiony Ykpainu Big 12.09.2016 Ne 920/251
«IIpo 3arBepxenHs [HCTPyKLIT PO MOPsI0K 0OMiHY iH(pOpMaLi€to y cdepi 3ano0iraHHs BUHUKHEHHIO
Ta pearyBaHHs Ha HaJ3BUYAiHI cuTyamii Mix J{epkaBHOIO ciy)k0010 YKpaiHH 3 HaJ3BUYaHHUX CUTYa-
it 1 MiHICTEpCTBOM PEriOHAIILHOTO PO3BUTKY, OYIIBHHIITBA Ta JKUTIOBO-KOMYHAJILHOTO FOCIIOIapCTBA
Vkpainu [21].

I3 ocTaHHIX PUKIIA/iB HOPMOTBOPYOCTI Y BKa3aHili cepi CyCnisIbHUX BIJHOCHH CIIiJI BiA3HAYH-
Tu Haka3 MBC Vipaiuu Bix 20.04.2023 Ne 326 «IIpo 3arBepmkenns [lonoxenHs mpo GyHKIiOHATIbHY
niacucreMy «CucTeMa yIpaBiliHHA CUIaMH Ta 3aC00aMH LUBIIBHOIO 3aXUCTY» €JUHOI iH(opMariiHoi
cucreMu MiHicTepcTBa BHYTPIIIHIX cIipaBy [22].

VY 3B’S3Ky 3 OCTaHHIM 13 HaBeJIEHHUX TPHKIAIIB HOPMOTBOPUOCTI CIIiJI 3a3HAYUTH, 110 BUKOPH-
ctaHHs iHQOpMaIIHHUX TEXHOIOTIN y cdepi 3a0e3neueHHs 0e3MeKH KUTTEMISTIBHOCTI TAKOXK OB’ I3aHO
13 myOJIIYHUM IHTEPECOM — ONTHMI3yBaTH (aBTOMATH3YBaTH), YIOCKOHAINTH MEXaHI3MHU 3a0e31eUeHHS
0e3MeKH JKUTTEAISUIBHOCTI Ta UBIIBHOTO 3aXUCTY.

AZIMIHICTPAaTUBHO-IIPABOBE PETYIIOBAHHSA BUKOPUCTAHHS iH(pOpMALIHUX TeXHoOoriH y cdepi
3a0e3rneyeHHs] Oe3eKu KUTTEAISIBHOCTI 3a0e3nedye €MHUI, CTaHJapTU30BaHUN TTiJIXiJ 10 BUKOPH-
CTaHHS BIIIIOBIJHOTO JTiI[CH30BAaHOTO IIPOTPAMHOTO 3a0e3MEUCHHS Ul aBTOMAaTH3alii CHCTeM 3abe3-
MeueHHsT 0e3MeKH KUTTEIISUIBHOCTI, TOOTO CyMICHICTh IIU(POBUX MPOIYKTIB, SIKi BHKOPUCTOBYHOTHCS
pi3HUME opraHaMu myOnigHoT aaMiHicTpaii. KpiM Toro, aaMiHiCTpaTUBHO-IIPABOBE PETYJIFOBAHHS BKa-
3aHUX CYCIJIBHUX BIJIHOCHH J03BOJIsIE 3a0€3MCUNTH HAJCKHHUN PIBEHb 3aXUCTy iH(OpMamiiHUX pe-
CYpCiB IUISXOM iX IIEHTPai30BaHOro Kpunrorpadidaoro muppyBaHHs, a TAKOXK JO3BOJISIE OIIEPATHBHO
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HOIINPIOBATH MO3UTUBHUN JOCBIJ BUKOPUCTAHHS IEBHOTO IPOrPAMHOTO 3a0€3MEeUEeHHS, OKPEMHX TeX-
HIYHUX 3aC00iB Ha TEPUTOPIIO BCI€T AepiKaBH.

OpHi€ro 3 MPOBITHUX iH(GOPMANIITHUX TEXHOJIOTiH, BUKOPUCTAHHS SKOI MOXE 3HaYHO YIOCKO-
HAIIUTH €IMHY JepKaBHY CHCTEMY IUBUIFHOTO 3aXUCTY, € TEXHOJIOTISI IITYYHOTO 1HTEJIEKTY, SKa Hapasi
BperyiiboBaHa Jiuiie Ha piBHi Konmernii [23].

Omxe, icHye 00’€KTHBHA HEOOXITHICTh aJMIHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS BUKOPH-
CTaHHs IHHOBAIIMHUX 1H(OPMALIIHHUX TEXHOJIOTIH y cdepax 3ade3nedeHHs Oe3NeKH KUTTENISUTBHOCTI
Ta IUBUILHOTO 3aXHCTY.

BucnoBku. [TpoBenennii anani3 CriBBiIHOUICHHS MTOHATH OE3MEKH KUTTEAISIIBHOCTI Ta IIUB1IIb-
HOTO 3aXMCTy B KOHTEKCTI aJIMiHICTPAaTUBHO-IIPABOBOTO PETYIIOBAHHS BIAMOBIIHUX CYCIUIBHHUX BIIHO-
CHIH JI03BOJISIE CHOPMYIIOBATH BHCHOBOK TIPO Te, IO Oe3IeKa )KUTTEISUIBHOCTI € HalO1IbII 3aTabHOI0
KaTeropi€ro, 1O XapaKTepU3ye CYCIiIbHI BIZIHOCHHH, ITOB’s3aH1 13 3aXUCTOM JIFOJIMHU, HACEIICHHS B IIi-
JIOMY Ta TEPUTOPIH BiJ| pi3HOMaHITHUX HeOe3MeK (BIUIMBY HETaTUBHUX (DAKTOPIB HABKOJIMIIIHBOTO TPH-
POAHOTO CepeoBHILA, TEXHOTCHHUX HeOe3MeK, 3arpo3 Bij 00’ €KTiB MiBUIIICHOT HeOe3NeKH, HACIIKIB
coLiaJbHUX Ta BOEHHUX KOHQIIIKTIB TOIIO) 1 BKIIIOUA€E B ceOe MOHSTTS LIUBUIBHOTO 3aXUCTY.

B cBOIO uepry IMBLIBHII 3aXHCT — LIe CHCTEMA 3aXO/IB, CIIPSIMOBAHIX Ha 3aXHCT XKHUTTS Ta 3710POB’st
JIOJICH, CYCIIUILCTBA B LIIOMY,  TAKOK TEPUTOPIH, HABKOIMIIHBOIO IIPHPOIHOIO CEPEIOBHLLA, 00’ €KTIB Liu-
BUILHOI iH(pacTpyKTypH, MaTeplaHLHI/IX LIHHOCTEH BiJl YMHHHKIB, SIKI BUKIMKAIOTh HAJI3BHYAKHI CUTYaIlil,
a TaKOXK HACJTIIKIB HAI3BIMYAHUX CUTYaLlil TPUPOIHOTO, TEXHOTEHHOTO, COLIIATTBHOTO Ta BOEHHOTO XapakKTepy.

[TpaBoOBOK OCHOBOIO aJMIiHICTPATHBHO-IIPABOBOTO PEryiOBaHHs y cepax 3abe3rnedeHHs Oe3-
IEKU XUTTEAIIBHOCTI Ta NMBLIbHOTO 3axucTy € Koncturynist Ykpainu Ta parudixkoBani BepxoBHoro
Panoro Ykpaiuu Mi>KHapoaHI HOPMaTUBHO-TIPABOBI aKTH, KOAEKCH Ta 3aKOHM YKpainu. HaroMicTh 3MicT
aIIMiHICTPAaTHBHO-IIPAaBOBOTO PETyNIIOBAHHS y BKa3aHiil cdepi CyCHUIBHUX BiTHOCHH CTAHOBIISATH IIOCTA-
HoBu KabGinery MinictpiB Ykpainu, Hakazu MBC Ykpainu ta JlepxaBHoi ciryxOu Ykpainu 3 Haa3BH-
YailiHUX CHTYaIlil, a TAKOXK CIIbHI HAKa3W OpraHiB MyOiuHOT aaMiHICTpAaIlil.

OCOOMUBICTIO aIMIHICTPaTHBHO-TIPABOTO PETYIIOBaHHS Y chepax 3abe3nedeHHs Oe3MeKH KUT-
TEAISTIBHOCTI T LIUBIJIBHOTO 3aXMCTY € YacTa CIiJIbHA HOPMOTBOPYiCTh OpraHiB MyOIiuHOI aaMiHICTpa-
1ii 3 MeTOro 3a0e3redeHHs 00MiHy iH(pOpMAIIE€r0 PO HA3BUYAKHI CUTYallii Ta KOOPAHHALIT JisITEHOCTI
3 JIIKBifawil Ha3BUYAliHUX cuTyalill Ta ix HacniakiB. Ille onHi€I0 OCOONUBICTIO € YaCTE BUKOPUCTAHHS
TEXHIKO-IOPUINYHUX (TEXHIYHUX) HOPM B TTiJ[3aKOHHUX aKTax.

OKpeMo CITiJT MiKPECTUTH HEOOXIIHICTh aJMiHICTPATUBHO-IIPABOBOTO BPETYTFOBAHHS BUKOPH-
cTaHHs iHQOpPMAaLIIHHUX TEXHOIIOTIH y cepi 3abe3neueHHs Oe3MeKH KUTTEMISIIBHOCTI 3 METOKO 3a0e3-
MIEUCHHS CYMICHOCTI MPOrPaMHOTO 3a0€3Me4eHHS Ta TIONIMPEHHS MO3UTHBHOTO JA0CBIy BUKOPUCTAHHS
IHHOBaLiHUX 1H(OPMALIHHIX TEXHOJIOTIH y BKa3aHil cdepi CycniIbHUX BiTHOCHH.

[lepcneKTUBHICTh MOAANBILIOTO JOCHIKEHHS 1aHOI TeMH 00yMOBJIeHa HEOOXiAHICTIO MpuBe-
JICHHSI HalllOHAJILHOTO OHATIHHO-KaTeropiajabHOro anapary y chepax 3a0e3nedeHHs 0e3MeKH KUTTE i
SUTBHOCTI Ta IUBUTBHOTO 3aXUCTY JI0 CTAHAAPTIB €Bporneiicbkoro Co3y 3 METOI0 aIanTalii HalioHATb-
HOTO 3aKOHOJIABCTBA Ta IOPUANYHOT MPAKTHKH 10 Tipasa €C.
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NPUHIUIIN TA 3ABAAHHS ®OPMYBAHHAA I!;EP)KABHOi HOJITHKH
Y COEPI OBIT'Y 3BPOI

PRINCIPLES AND TASK FOR FORMING STATE POLICY
IN THE SPHERE OF WEAPONS CIRCULATION

V crarTi BU3HaYEeHO MPUHIMIH (OPMYBaHHSI ICPKABHOI MOJITHKH Y cepi 00iry 30poi
K yHIaMEeHTalbHi, KOHLIENTYa bHi Ta HOPMAaTUBHO-TapaHTOBAHI 3acajy, 110 BTLIIOIOThH
3arajibHi 3aKOHOMIPHOCTI IPaBOBOi O€3MEKOBOI CHUCTEMM Ta CHELU]IKy 3MICTY, CIIPSMO-
BAHOCTI Ta IHCTPyMEHTApit0 AIUILHOCTI CyO’€KTiB IyOniuHOI agMiHicTpauii y cdepi pe-
TyJIIOBaHHS 00iry 30poi, 3 ypaxyBaHHsM 1OTpeO 3a0e3leueHHs HaliOHAJIbHOT Oe3IeKH,
MyOIIYHOTO TOPSZKY, MpaB 1 cBOOO JIFOMUHA. PO3KPUTO, 1110 3arajbHi IPUHIMITH GopMy-
BaHHS JICPYKABHOI MOJITHKK Yy cepi 00iry 30poi B YkpaiHi BUpaxarTh (PpyHIaMeHTaIIbHI
I[IHHOCTI Ta OPi€HTHPH, TOMY IO HHUX HaJIeKaTh HACTYIIHI 3aca/lil: — BEPXOBEHCTBA IIpa-
Ba; — 3aKOHHOCTI; — JIIOAUHOLIEHTPU3MY; — IIPO30POCTI JULS CYCIILHOIO KOHTPOJIIO; — IIPO-
MOPLIHHOCTI; — MyOiyHOI Oe3neKku Ta 3arnoOiraHHs 3JI0BKMBAaHHSAM; — PIBHOCTI Ta He-
JIUCKPUMIHAIIT; — CHCTEMHOCTI Ta Y3TO/KEHOCTI; — BiMOBifabHOCTI. [0 criemiaibHuX
MPUHIMIIB (OPMYBaHHS JIepKaBHOI NONIITHKA y cdepi 00iry 30poi B YkpaiHi BigHece-
HO: — IapaHTOBAHOTO IpaBa Ha 30pOMHMI CaMO3axMCT (JepaBa BH3HAE Ta 3abe3redye
MPaBO JIFOJIMHE Ha CaMO3axHCT 3a JIOTIOMOTOK0 30pOoi SIK CKIIAJ0BY pealtizailii rmpaBa Ha
JKUTTS, O€3IeKy 0COOM Ta HEIOTOPKAHHICTh JKUTIA, 332 YMOBHM JOTPUMAHHS BUMOT IIPO-
HNOPUIMHOCTI Ta 3aKOHHOCTI); — IPEBEHTHBHOI O€3IeKU (JepiKaBHA MONITHKA Mae OyTH
Opi€HTOBaHa Ha TIONEPE/PKEHHSI HEMPABOMIPHOTO BUKOPUCTAHHS 30pol Ta HeJeraibHOro
00iry); — audepeHIiHoBaHOTO TOCTYITY 70 30p0i; — 00IPYHTOBaHOT HEOOXIMHOCTI (KOKHE
PIIICHHS IOJI0 PETYIFOBaHHS 200 00MEeXeHHs 00iry 30poi MOBUHHE BIAMIOBIATH peabHil
notpeOi y 3a0e3mneueHHi Oe3MeKu, He JO0IMyCKaTH HaJIMIPHOTO BTPYYaHHS y IpaBa TpoMa-
JisiH Ta OyTH BUITPaBIaHUM Ha OCHOBI (DJaKTHUHMX JaHKX ); — [IPO30POCTi 00iry Ta peecrpa-
Li}HOT KOHTPOIBOBAHOCTI; — CIIELiaIbHOT IPAaBOCYO’ €KTHOCTI (Cy0O’ €KTH, SIKI MatOTh IIPaBO
Ha 3IIHCHEHHS JISUTBHOCTI y cepi BUTOTOBJICHHSI, TPOIAXKY, PEMOHTY, KOJICKI[IOHYBaHHSI
YK EKCIIOHYBaHHs 30pOi, MOBUHHI BOJIOJITH CIECHIAILHIM PABOBHM CTATyCOM Ta MisTH
BUKJIFOYHO Ha IMiZICTaBI JIIEH30BAHUX JJO3BOJIB); — TEXHOJOTTYHOI CYPOBIIHOCTI; — KYJIb-
TYpHOI Ta iCTOPUYHOI BiANOBIIAIBHOCTI (eprkaBa BU3HA€E BaXKINBICTD 30pOT SIK €l1eMEHTY
HAaIIOHAJILHOT ICTOPUYHOI CHAJIIMHK, 3a0e3neuye YMOBH JUIsl 11 30eperKeHHs, KOJIEKI[io-
HYBaHHs Ta €KCIOHYBaHHS); — iHTerpauii 3 0e3[eKOBOIO IOITHKOI Ta HAIIOHAIBHOIO
oboponoro. BujtineHo 3aBaanHs popMyBaHHSI Jep:KaBHOT MOMITHKE y cdepi 00iry 30poi B
VkpaiHi: — 3a0e3reueHHs paBa rpoMajIsiH Ha CaMO3aXHUCT; — 3a0e3MeUeHHs HaIllOHATBHOT
Oe3rex Ta 000POHU; — IEMOKpaTH3allis YIpaBliHHA 00irom 30poi; — popmyBaHHs edek-
THBHOI CUCTEMHU KOHTPOJIIO, OOIKY, JIILIEH3yBaHHS Ta MOHITOPUHTY 00iry 30poi; — cipHsiH-
Hsl IIPaBOBiil IPOCBITI HACENIEHHS IL[O/10 BiAOBIAAIBLHOIO BOIOAIHHS 30POEL0.

Knruosi cnosa: aominicmpamuene pecyno8ants, AOMIHICMPAmueHi npagogioHo-
CUHU, AOMIHICIMPAMUBHI NPOYeOYpU, AOMIHICMPAMUBHO-NPABOBULL MEXAHIZM, 0epIICaABHA
nonimuka, ekcnepmu3sa, 30posi, KOHMPOIb, NPABOBA CUCEMA, CYO EKMU.

The article defines the principles of state policy formation in the field of arms circulation
as fundamental, conceptual and normatively guaranteed principles that embody the general
regularities of the legal security system and the specifics of the content, direction and
tools of activity of public administration entities in the field of regulating arms circulation,
taking into account the needs of ensuring national security, public order, human rights and
freedoms. It is revealed that the general principles of state policy formation in the field
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of arms circulation in Ukraine express fundamental values and guidelines, therefore they
include the following principles: —rule of law; — legality; — human-centrism; — transparency
for public control; — proportionality; — public safety and prevention of abuse; — equality and
non-discrimination; — systematicity and coherence; — responsibility. The special principles
of forming state policy in the field of arms circulation in Ukraine include: — guaranteed
right to armed self-defense (the state recognizes and ensures the human right to self-defense
with weapons as a component of the realization of the right to life, personal security and
inviolability of the home, subject to compliance with the requirements of proportionality
and legality); — preventive security (state policy should be focused on preventing the
misuse of weapons and illegal circulation); — differentiated access to weapons; — justified
necessity (each decision to regulate or restrict the circulation of weapons must meet the real
need for ensuring security, prevent excessive interference with the rights of citizens and be
justified on the basis of factual data); — transparency of circulation and registration control,
— special legal personality (entities that have the right to carry out activities in the field of
manufacturing, selling, repairing, collecting or exhibiting weapons must have a special
legal status and act exclusively on the basis of licensed permits); — technological support;
— cultural and historical responsibility (the state recognizes the importance of weapons
as an element of national historical heritage, provides conditions for their preservation,
collection and exhibition); — integration with security policy and national defense. The
tasks of forming state policy in the field of weapons circulation in Ukraine are highlighted:
— ensuring the right of citizens to self-defense; — ensuring national security and defense; —
democratization of weapons circulation management; — formation of an effective system
of control, accounting, licensing and monitoring of weapons circulation; — promoting legal
education of the population regarding responsible weapon ownership.

Key words: administrative regulation, administrative legal relations, administrative
procedures, administrative-legal mechanism, state policy, expertise, weapons, control,
legal system, subjects.

AKTYaJIbHICTh TeMH. YKpaiHa 3aJIUIIA€ThCS €JUHOIO €BPOINEICHKOI0 KPaiHOIO, Y AKil MUTAHHS
00iry 30poi Ta BUOyXOBUX PEUOBHH HE BPETYJIbOBAHO HAJICKHUM YMHOM. HeIoCKOHaIiCTh ICHYI0UOro
HOPMAaTHBHOTO BPETYIIOBAHHS MPU3BONTH IO HEBH3HAYEHOCTI y cepi 00iry BorHenaabHoi 30poi i Bu-
OyXOBHUX PEUOBHH, 1110 € TIEPEIyMOBOIO TIOPYILICHB Y Iil cepi Ta Mae HACIIIKOM 3pOCTaHHS KUTBKOCTI
3JI0YMHIB 13 11 3acTOCyBaHHsIM. BoiHOYAC y BCIX IIMBILTI30BaHUX KpaiHaX CBITY, BiIOBIHI 3aKOHH TPHii-
HATI i €)EKTHBHO JiI0Th, CIIPUSIFOYH HABEJICHHIO PEabHOTO MOPSIIKY B CYCHUIBCTBI Ta 3HHIKCHHIO PiB-
HsI 3710uMHHOCTI. ToMy mpoGeMu IpaBOBOTO PETy/II0BAaHHS, IPUHIUIIB Ta 3aBIaHb 00iry 30poi € qyxe
aKTyaJbHHMU Ha LIbOMY €Talli PO3BUTKY YKpaiHU sIK AeMOKpaTU4HOI NpaBoBoi aepskasu [10, c. 187].

Omisii OCTAHHIX JOCTiTZKeHb. AIMIHICTPaTUBHO-TIPABOBI aCHIEKTH JeP>KaBHOI OJIITHKHA MIOJI0
00iry 30poi B YkpaiHi KOMIUIEKCHO BUBYAJIM TaKi BYeHI, sik: B. Bacunbes, C. Jlinenxo, O. [Iposn, K. Kac-
topHoB, M. Komiccapos, M. Kynuk, B. Jlitomko, B. Makapuyk, B. Onen, 1. [Toxunenko, P. CepOuH,
O. ®omenxko, T. [llymeiiko Ta iHIIi.

ITpu npomy, 06ir 36poi B YkpaiHi, Ha Kajlb, HEJOCTaTHO BPETyIbOBAHUH, Y OlIbIIiil Mipi 1 HOp-
MaMH¥ a/IMiHICTPaTHBHOTO 3aKOHOJJABCTBA, BiJINIOBIHO, HAYKOBI BUKJIMKH Y 1111 HAYKOBI IUIOIIUHI € CBO-
€YaCHHMH Ta aKTyaJIbHHMH.

MerTa cTaTTi moJsirae y Tomy, o0 BU3HAYUTH IPUHIIAIN Ta 3aBIaHHs (OPMYBAHHS JepiKaBHOL
MOJITHKH Y cdepi 00iry 30poi.

BuKJ1a1 0CHOBHHX MOJIOKEHb. 3 MT03UIIIT TEOPETHKIB MpaBa, IMPUHIIMITK NpaBa — 1ie KepiBHi i1ef, sKi
XapaKTepU3yHOTh 3MICT TpaBa, HOro CyTHICTb i PH3HAYEHHS B CYCHUIBCTBI. 3 OTHOTO OOKY, BOHU BUPaXKalOTh
3aKOHOMIPHOCTI IIpaBa, a 3 1HIIOro — HaOLIBII 3arajibHi HOPMH, sIKi Iit0Th y BCiil cepi mpaBOBOroO pery-
JIFOBAHHS 1 MOMPIOKOTECS Ha Bei cy6’ekrn. Lli Hopmu abo wiTko ctbopMynLOBaHi B 3aKOHI, 200 BUBOJATECS
3 3araylbHOTO 3MICTY 3aKOHIB. IIPHHIMIIK TIpaBa BUCTYNAIOTD B SIKOCTI CBOEPIIHOI KOHCprKun Ha sIKiif Oa-
3YIOTCs | PEaIli3yFOThCs HE TIIbKH OKPeMi HOPMH NPaBa, IHCTHTYTH i railysi Iipasa, a i BCsi CHCTeMa IpaBa.
Bonu cimy>xaTh 0CHOBHIM OPi€HTHPOM BCi€l MPaBOTBOPUOL, PABO3aCTOCOBYOT 1 PABOOXOPOHHOT JisSUTBHOCTI
JICP)KaBHUX OpraHiB. Bij cTymneHs iX JOTpUMaHHS B MPSIMIii 3aJIe)KHOCTI 3HAXOIUTHCS PIBEHb CKIIAIHOC-
Ti, CTaOIILHOCTI i €heKTUBHOCTI IPaBOBOI CUCTEMU. MarouH 3araibHO000B SI3KOBUIT XapaKTep, IPUHLHUIIH
IpaBa CIPUSIIOTH 3MIiLHEHHIO BHYTPIIIHBOI €{HOCTI Ta B3a€MOIi pi3HUX ray3eil 1 IHCTUTYTIB IIpaBa, HOPM
IpaBa 1 IPaBOBUX BIHOCUH, Cy0’€KTUBHOIO i 00’ €kTUBHOrO npasa. IIpuHIMIM NpaBa € He TUIBKU Opi€H-
THPOM y (OpMYBaHHI NpaBa, a i KepiBHUMH 3acaJaMy MPH PO3B’sI3aHHI KOHKPETHUX IOPUIMYHHX CIIPaB,
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0COOJIMBO MPH 3aCTOCYBaHHI aHAJIOTT 3aKOHY Y BUIIAJIKaX HAsSBHOCTI MPOTAJIMH Y 3aKOHOIABCTBI. [TpuHImmm
npaBa 00’€KTHBHO OOyMOBIIEHI €KOHOMIYHHM 1 COLIialbHO-TIOJNIITUYHUM YCTPOEM CYCIIUILCTBA, SIKUI iCHYy€
B Tiif yn iHIIiH kpaiHi, COLiaNbHO0 IPUPOAOLO JEPKaBU 1 IPaBa, XapaKTepOM MAHYIOUOro B KpaiHi MOJITHY-
HOTO 1 IEp)KaBHOTO PEKMMY, OCHOBHIMH TIPUHIIATIAMH TIOOYIOBH 1 (DYHKIIIOHYBAHHS TIOJIITHIHOT CHCTEMU
TOTO YM HIIIOTO CYCHiIbCTBA [8, ¢. 283-284]. 3a CBOEIO MPHUPOJIOI, MPUHIIUITK Ta 3aBIAHHS (POPMYBaHHS
JIep’KaBHOI TOJITHKU Y cepi 00iry 30poi € IpUHIMIIAMH aIMiHICTPATHBHOTO TpaBa. 3 MO3HIIIT BYCHUX al-
MIHICTPAaTUBHOTO TpaBa, IPUHIIMIIN aAMIHICTPATUBHOTO IpaBa — Lie HAHOUIBII 3arajibHi Ta CTa0LIbHI BUMO-
Iy, 00’ €KTUBHO 3yMOBJIEHI 3acajy, Ha SIKUX 0a3yeTbCsl aqMiHICTpaTHBHA MISUIBHICTH Cy0 €KTiB IMyOniuHOl
aZIMiHICTpallii 3 METOrO 3a0e3NeueHHs MpaBa, CBOOOT 1 3aKOHHUX 1HTEPECIB MPUBATHUX OCI0, HOPMAIBLHOTO
(DYHKIIIOHYBaHHSI TPOMAJITHCHKOTO CYCIIIGCTBA Ta JePyKaBU. XapaKTepHUMU PUCAMHU MPUHIIUITIB aIMiHi-
CTPaTHBHOTO IpaBa TaKi: GOPMYIOTBCS 3 METOI0 3a0e3IeUeHHs MpaB i CBOOOJ JIIOAMHU Ta POMaJTHHHA
1 HOpMAJILHOTO (PYHKITIOHYBAHHS IPOMAJITHCHKOTO CYCIUIBLCTBA Ta JICPYKABH; BU3HAYAIOTH HAWOLIIBIII 3arasib-
Hi i cTaOlIbHI BUMOTH, 10 CIIPUSIFOTh 1X YTBEP/XKCHHIO Ta 3aXUCTy Cy0’€KTamMu myOImiuHOl aaMiHiCTpallii,
BU3HAYAIOTh XapaKTep aJMiHICTPAaTHBHOTO NPaBa i HAIPSIMKH HOTO MOAATIBIION0 PO3BUTKY; YCTAHOBIIOIOTH
KepiBHI 3aca/{1-HACTAHOBH, 1110 BH3HAYAIOTh HAMBAYKITUBIIII TIPABIJIA, 32 SIKUMH 3/IIICHIOETHCS Ta OpraHizy-
€TbCS JISUIBHICT Cy0’€KTIB aMIHICTPATUBHOIO IpaBa; MPUHIUIY aJAMIHICTPATUBHO IIpaBa XapaKTepusy-
IOTBCSI IIPOTPECUBHICTIO, 3aCBIMUYIOTh 1IeaIbHI UIsl YMOB CY4acHOCTI OCHOBOIIOJIOXKHI 3aca i MOBEIIHKU
Cy0’€eKTIB aIMIHICTPATUBHOIO TIPaBa, sIKi € peaibHO AOCSHKHUMH [9, ¢. 45].

SIKII0 3BEpHYTHCS 10 HayKOBOTO TiyMadeHHs, To C. JliieHKO BBaxae, 110 MPUHIUIH Y cdepi
aJIMiHICTPAaTUBHO-NIPABOBOTO 3a0e3Me4eHHs 00iry Ta 3aCTOCYBaHHs 30poi — 11e OCHOBHI BUXi/THI, 00’ €K-
TUBHO 3yMOBJIEHI 3acajiH, Ha SIKUX 0a3yeThCs AiSUIbHICT Cy0’ €KTiB IMyONiYHOrO aAMIHICTPYBaHHS LI0J10
3a0e3meyeHHs 00iry Ta 3acToCyBaHHs 30poi 3 METO0 3a0e3IeUeHHs IIpaBa IPOMAJISIH Ha CaMO3aXUCT,
3aXHCTy BITYM3HH, 33J0BOJICHHS CIIOPTUBHHX 1 KYJIBTYPHHX MOrped, HOPMaIbHOTO (DYHKIIOHYBAHHS
JIepKaBH Ta TPOMAJITHCHKOTO CYCIIILCTBA, SIKi MOIIAIOTHCS Ha JBI IPYITH: 3araibHi (IPUHIIKIT TIPIOPH-
TEeTy IpaB 1 cCBOOOJ JIIOIMHHU Ta TPOMa/ISTHIHA; MPUHIIMI BEPXOBEHCTBA IIPaBa Ta 3aKOHHOCTI; MPUHIIUIT
JIEMOKPATU3MYy Ta 1HII) Ta crieiaibHi (MPUHIKIT e()EKTHBHOTO 3aXKMCTY CBOTO JKUTTS, 3A0POB’S, 4eCTi
Ta TiIHOCTI, @ TAKOXK JKUTTS, 340POB’s, YECTIi Ta TiTHOCTI YICHIB CBO€I ciM’T, CBOTX PigHMX 1 OJIM3BKHX
3a JOMOMOTOI0 30pO0T; PUHIMI PIBHOCTI KOHCTUTYLIMHUX IpaB i cBOOO] (30KpeMa mepes 3aKOHOM)
OJIHOP1IHUX CY0’€KTiB — KOPUCTYBauiB 30poi Ta ixi) [6, ¢. 30-36].

3 nmo3unii T. Illymeiiko, cuctemy nmpuHImiB GOPMyBaHHS Ta peaiizailii Aep>KaBHOI MOIITHKH
y cepi 06iry 36poi B YkpaiHi CTaHOBIATS: 1) 3araJibHONPaBOBI MPUHLIUIHN (BEPXOBEHCTBA MIPABa; JII0-
JUHOLEHTPU3MY; CIIPABEIMBOCTI Ta IPAaBOBOI PIBHOCTI (HEAUCKPUMIHALIIT); 3aKOHHOCTI; HEBIABOPOT-
HOCTI IOPUJIMYHOT BiIMIOBIJAJILHOCTI); 2) CrielialibHI NPUHIMITY (IPUHLUIIH BIIKPUTOCTI Ta IPO30POCTI;
TapMOHIHHOT y3ro/PKeHOCTI (HEKOH(ITIKTHOCTI); 00 €KTUBHOI BUIIPABIAHOCTI; HAYKOBOT OO PYHTOBaHO-
CTi 1 Y3TOIPKEHHS TE€Opii 1 MPaKTUKU; PEaTbHOCTI Ta MOBHOTH; TNIAHOBOCTI i OUiKyBaHOCTI; paIliOHANb-
HOCTI Ta e()EeKTUBHOCTI; BIJIHOCHOT THYYKOCTI i CBOEYAaCHOCTI; TOCTIHHOCTI); 3) 0COONMBI MPUHIIMITA
(mpuHIMI 3a0€31e4eHHI0 e()EKTUBHOCTI 3aXUCTY JIFOAUHOIO ii XKUTTS Ta 310POB’S (KUTTS Ta 340POB S
IHIIUX JIFOIeH ) MIJISIXOM BOJIOIHHSI Ta KOPUCTYBAHHS 30POEI0; PUHIUIT HEAOMYICHHS] BUHUKHEHHS Ta
ICHYBaHHsI CyCIUTBHO HEOE3MEeYHUX 1 CYCIUTBHO MIKIITMBHUX NPOLECiB (BiTHOCHH) y cdepi 06iry 30poi;
MIPUHITUIT KOHTPOJILOBAHOCTI, CTBOPCHHS Ta MIATPUMKH (DYHKIIIOHYBaHHS aIMiHICTPATHBHO-IIPABOBOTO
MexaHi3My GOopMyBaHHS 1 pearizallii JepkaBHOT MOMITUKK Y cdepl 00iry 30poi B AeprkaBi; PUHIIAT
YMOXKJIMBIICHHS (popmyBaHHs My3eitHoro GoHmy YkpaiHu 030pO€HHSM, SIKE Ma€ KyJbTypHY LIHHICTB;
NPUHIIMIIT aJanTallii 3aKoHOIaBCTBa Mpo 00iry 30poi B YkpaiHi /10 3aKOHOIaBCTBA PO 00iry 30poi B 1ep-
xaBax-wieHax €C) [5, c. 118].

P. IlITe6a y3arajdbHEHO TEOPETUYHI MiAXOAH JO BU3HAYEHHS CYTHOCTI JEpPXKABHOI MOJITHKH
y cdepi 3a0e3rneueHHs] HalllOHAIBHOT OE3IeKH, sika Mae 0a3yBaTHCs Ha TPUHIIMIAX: 3aKOHHOCTI; Ha-
YKOBOI OOIPYHTOBAHOCTI; HAI[lOHAJILHUX 1HTEPECiB; OpieHTalii Ha 00’€KTUBHI MOTPeOH TpoMajsiHH-
Ha Ta CYCIUIbCTBA; KOHKYPEHTHOCTI Ta IHHOBALIMHOCTI; CKOJIOTIYHOI Ta KJIIMaTH4HOI HEHTPaIbHOCTI
1 BioOpaxkae peryIsTOpHUIN BIUIMB JEPKaBH Yepe3 BUOKPEMIICHI MEXaHI3MU: MOMITUYHUH, TPaBOBHIA,
€KOHOMIYHUM, iHQOpMAIIMHUN IUISIXOM CTBOPEHHS HAJEKHUX YMOB Ul 3a0€3IEUEHHS JEep>KaBHOIO
CYBEPEHITETY, HE3aJEeKHOCTI Ta TEPUTOPIaNbHOI IUTICHOCTI KpaiHu, i cTanoro (coliabHO-eKOHOMI-
KO-€KOJIOTIYHOT0) PO3BUTKY Ta MiABUIIEHHS 100poOyTy HaceneHHs [7, c. 205].

Ha wam mormisi, npuHimng GOpMyBaHHS JIepKaBHOT MOMITHKH Y cdepi 0biry 30poi — ue GyH-
JTAMEHTAJIbHI, KOHLICTITYaJIbHI Ta HOPMAaTHBHO-TapaHTOBAHI 3aCa/id, 10 BTUTIOIOTH 3arajibHi 3aKOHOMIp-
HOCTI ITPAaBOBOI OE3MEKOBOT CHCTEMH Ta crelu(}iky 3MICTy, CIPSIMOBAHOCTI Ta IHCTPYMEHTAPIIO JTisib-
HOCTI cy0’ekTiB ImyOniuHoi anminicTpanii y cdepi perymoBanHs o6iry 30poi, 3 ypaxyBaHHIM IOTped
3a0e3IeYeHHs] HalllOHAJIbHOT Oe3MeKH, IyOIi4HOr0 MOPSIKY, [IPaB 1 CBOOO TIOAUHH.
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3aranbHi NpUHIMITY (OPMYBAHHS epKaBHOT MOTITUKH y cdepi 00iry 30poi B YkpaiHi Bupaka-
10Tb (DyHIaMEHTaJIbHI LIHHOCTI Ta OPI€EHTUPU, TOMY 10 HUX HaJeXaTb HACTYIIHI 3acaju:

— BEPXOBEHCTBA IIPaBa;

— 3aKOHHOCTI;

— JIIOIMHOLICHTPU3MY;

— MPO30POCTI IS CYCIIIBHOTO KOHTPOJIO;

— NMPOTOPIIHHOCTI;

— y06miuHo1 Ge3MeKu Ta 3an00iraHHs 370BXKHBAHHSM,

— PIBHOCTI Ta HEIMCKPUMIiHAIIiT;

— CHCTEMHOCTI Ta Y3TOJPKEHOCTI;

— BIZIIOBIZAJIBHOCTI.

CrierianbHi TpuHIKIY GOPMYBaHHS JepKaBHOT MONITHKH Y cepi o0iry 30poi B YkpaiHi — 11e
KOHLIENTYaJIbHI OPIEHTHPH, 1110 OE3M10CEPENHbO TIOB’A3aH1 3 0COONUBOCTIMH NIPABOBOTO PEKUMY 00Iry
30poi, a TakoXK (PyHKLIOHAJIILHUMHU 3aBJIaHHAMHU JiepKaBu y cdepi myoaiunoi 6e3nexy, 000pOHO31aTHO-
CTi, 3aXUCTy 0COOM, NOIEPEPKEHHS IPABONOPYILEHb Ta CYCIUIBHOI MIKOAU. 3a CBOIM 3MICTOM, CIIElli-
aJIbHI TIPUHIIMITK JIETATI3yOTh 3arajibHO-TIPABOBI 3aCajid, BPAXOBYIOUH cIielM(]iKy aJMiHICTpaTHBHO-
MIPABOBOTO PETYIIOBaHHS Ta Oe3MEKOBY (PYHKIIIIO ICPKABH.

Jlo crneniajabHUX MPUHIMUIIB (OPMYBaHHS JCpiKaBHOI MOMITHKH Y cdepi o0iry 30poi B YkpaiHi
CJIIJI BIIHECTH HACTYIIHI 3acajIu:

— rapaHTOBAHOIO IIpaBa Ha 30pOHHMI caMO3axUCT (IepkaBa BU3HAE Ta 3a0e3Meuye MpaBo JIo-
JMHYU HA CaMO3aXUCT 3a JI0IIOMOI0I0 30poi SIK CKJIAJIOBY peallizallii IpaBa Ha XUTTd, Oe3IeKy ocodu Ta
HEOTOPKAHHICTB JKUTIA, 32 YMOBH JOTPHMAHHS BUMOT IIPOIOPIIHOCTI Ta 3aKOHHOCT1);

— MPEBEHTHBHOT OE3MeKH (JIepKaBHA MOJITHKA Ma€e OyTH OpiEHTOBaHA Ha MOTEPE/HKCHHS Herpa-
BOMIPHOTO BUKOPHCTaHHS 30poi Ta HeJlerajibHOro 00iry);

— mudepeHniioBaHoOro 10CTyIy 10 30poi;

— 00IpyHTOBaHOI HEOOXiMHOCTI (KOXKHE DIllIeHHS LIONO0 PEryaroBaHHS abo oOMexeHHs 00iry
30poi MOBUHHE BIANOBINATH peanbHill MoTpebi y 3abe3nedeHH] Oe3leku, He JOIyCKaTH HaJMipHOIO
BTpYYaHHS y TIpaBa rpoMaJisiH Ta OyTH BUIIPaBJaHUM Ha OCHOBI (PaKTHYHMX JaHHX);

— MPO30pPOCTi 00Iry Ta peecTpaniiHol KOHTPOJIHOBAHOCTI;

— cnemniajabHOT TpaBocy0’ekTHOCTI (Cy0’€KTH, SIKi MalOTh NMpaBO Ha 3AIMCHEHHS JisUIBHOCTI
y cepi BUTOTOBICHHSI, IPOAAXKY, PEMOHTY, KOJICKIIOHYBaHHS Y1 €KCIIOHYBaHHS 30poi, IOBUHHI BOJIO-
JITH CHeLiaJIbHUM MIPABOBUM CTaTyCOM Ta JISTH BUKJIIOYHO HA ITiCTaBI JIIEH30BaHUX J03BOJIIB);

— TEXHOJIOIYHOI CYyIPOBIJHOCTI;

— KyJIBTYPHOI Ta iCTOPUYHOT BiIIOBIIANTBEHOCTI (IepkaBa BU3HAE BAXKIUBICT 30pOT SIK €JIeMeH-
Ty HalliOHAJBHOT ICTOPUYHOT CHAIINHK, 3a0e3reuye YMOBHU [Uis 11 30epekeHHs, KOJICKI[IOHYBaHHS Ta
CKCTIOHYBaHHS);

— iHTerpauii 3 0€3MEKOBOIO MOJITUKOIO Ta HALIOHATIBHOI0 000POHOIO.

TonoBHUMHU 0COOIMBOCTAMH PETYJIIOBaHHS BITHOCHH Y cdepi 00iry 30poi HMBIIBHOTO MpHU3HA-
94eHHs B YKpaiHi € Te, 0 JaHe PeryIIoBaHHSA HEMAE BiIIOBITHOI 3aKOHOaBYOI pertaMeHTail (BOHO, sIK
i 3a yaciB YPCP, perntamenroBane Hakazom MBC), BiiOyBaeThCsl y MeKax J103BIILHOI MOJICIT, Jie-Fope
He nepeadayae o0IT IUBIILHOI KOPOTKOCTBOJIBHOT 30p0i /17151 CaMOOOOPOHH (X04a IHCTUTYTOM HAropoj-
HOT 30poi nie-pakTo Taka MOKIIUBICTD Nepe0a4aeThCs A1l OKPEMUX KaTeropiid TpOMa/isiH), a TAKOXK Te,
110 poOIieMa BAOCKOHAJICHHS IIPAaBOBOTI0 3a0e3MeueHHs 1aHoi chepu He BUpILIy€eThCs B HaLlIH JeprkaBi
Maiike 3 4acy HabyTTs HEKO He3alexKHOCTI, T00T0 3 1991 poky [1; 4, c. 125-130]. BignosiaHo, cucrema
MIPUHIIUITIB Ta 3aBIaHH (GOPMYyBaHHS JACPKABHOI MOJITUKY BU3HAYAETHCS pl3HI/IMI/I PaBOBMMHU HOpMa-
mu. 3okpema, KoHcTuTyuis YKpaiHu BU3HA4a€, IO JIHOAUHA, i KUTTS 1 310POB's, 4eCTh i MiJHICTH, He-
JOTOPKAHHICTH 1 Oe3IeKa BU3HAIOTHCS B YKpalHl HAMBHUIIOIO COMIaJBHOIO IIHHICTIO (CcTaTTs 3). 3aXHCT
CYBEPCHITETY 1 TEPUTOPIANILHOT LiJTICHOCTI YKpainu, 3a0e3neueHHs 11 eKOHOMIYHOT Ta iHpopMaIiitHOT
0e3Mexy € HaMBKIMBIINMHU (DYHKIISIMU AEPXKABHU, CIIPABOIO BCHOTO YKpaiHCHKOro Hapoxy (ctarts 17).
KoxHa nronnHa Mae HeBi'eMHe TipaBo Ha kUTTs. HixTo He Moke OyTH CBaBUILHO MO30aBICHUN JKUTTS.
OO00B'A30K JeprKaBH — 3aXUIIATU XKUTTS JIIOAUHU. KOo)keH Mae IIpaBo 3aXUIIATH CBOE XKUTTA 1 310pOB's,
JKHUTTS 1 300pOB'S 1HIIKX JTFO/ICH BiJ MPOTHIIPaBHUX MOcsTanb (crarts 27) [2].

3akon Ykpaiuu «[Ipo HaiioHanbHy Ge3rneKky YKpaiHi» BCTAHOBIIIOE 3aBJaHHS JICPKABHOI TO-
JTHKA y cepax HalioHaIbHOT Oe3neKu i 000pOHH, IO CIIPSIMOBAHA HA 3aXUCT: JIFOJMHU 1 TPOMaJIs-
HUHA — TXHIX )KUTTS 1 T1THOCTI, KOHCTUTYLIHHUX TIpaB 1 cBOOOJ, OE3MEYHUX YMOB KUTTEIISIIBHOCTI;
CYCHIJIbCTBA — HOTO JE€MOKPAaTHYHUX LIHHOCTEH, 100po0yTy Ta YMOB Ul CTaJOro PO3BUTKY; AEp-
XaBU — i KOHCTUTYLIHHOIo J1aJxy, CyBEpPEHITETY, TePUTOpiabHOI LIIICHOCTI Ta HEIOTOPKAHHOCTI;
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TEPUTOPIi, HABKOJIMIIHBLOTO TIPUPOTHOTO CEPEOBHUIIA — BiJl HA3BUYAHUX cUTyauid. JepxaBHa mosi-
TUKa Yy cepax HalliOHAIBHOI Oe3NeKH 1 000POHU CIPSIMOBY€ETHCS Ha 3a0€3II€UEHHSI BOEHHOI, 30BHilII-
HBOIIOJIITUYHOI, Jep>KaBHOI, eKOHOMIYHOI, iIHpOpMaIiiiHO1, exosoriyHoi Oe3rneku, Oe3neKr KPUTUYHOT
iHppacTpyKTypH, KibepOe3nekn Ykpainu Ta Ha iHOI 11 HarpssMu. Takox, OCHOBHHMHE MPUHITUIIAMH, IO
BU3HAUYAIOTh MOPSAA0K (POPMYBaHHS JIEPKABHOT MOMITHKH y cepax HalioHaIbHOT Oe3Mekn i 000poHH,
€: 1) BepXOBEHCTBO IpaBa, Mi/I3BITHICTh, 3aKOHHICTh, IPO30PICTh Ta TOTPUMAHHS 3aCaJl IEMOKPATHYHO-
r'0 IIMBUILHOTO KOHTPOJIO 32 (PYHKI[IOHYBaHHSIM CEKTOPY Oe3Meku i 000OpOHHU Ta 3aCTOCYBAHHSM CHIIH;
2) 1OoTpUMaHHS HOPM MDKHApOAHOTO IIpaBa, y4acTb B iHTepecax YKpalHU y MIXHAPOAHUX 3YCHIULIX
3 MiATpUMaHHA MUpY 1 O€3MeKH, MKACP)KaBHUX CUCTEMaxX Ta MEXaHi3MaX MIXHApOIHOI KOJIEKTHBHOT
Oesnekn; 3) PO3BUTOK CEKTOPY Oe3meku i 000POHM SK OCHOBHOTO IHCTPYMEHTY peaizamii qepxKaBHOL
MOJITUKK Y cdepax HalioHaIbHOT Oe3neku i 06opoHH [3].

Ha Ham momisig, MOXJIMBO BHUIUTMTH HACTYIHI 3aBHaHHS (DOpPMYBaHHS JEPIKABHOI MOJITHKH
y cdepi 00iry 30poi B YkpaiHi:

— 3a0€e3MeueHHs [IpaBa IPOMasH Ha CaMO3aXUCT;

— 3a0e3MeueHHS HalllOHAIbHOI O€3IIeKU Ta 000POHH;

— JIEMOKpaTHu3allisi yrpasiHHs 00iroMm 30pof;

— (opMyBaHHs €(PEKTHBHOT CUCTEMH KOHTPOJTIO, OOIIKY, JIIIIEH3yBaHHsI Ta MOHITOPHHTY 00Iry 30poi;

— CIIPHSIHHS TPABOBIH MPOCBITI HACEICHHS 1010 BiINOBIAIILHOTO BOJIOAIHHS 30POEL0.

OKpeMo CIIiJl BiI3HAUUTH, 1110 CTaH HOPMaTUBHOIO PETyIIOBaHHS 00iry 30poi IUBIIBHOTO MpHU-
3HAYEHHs B YKpaiHi XapaKTepHU3yeThCsl CUCTEMHOIO HEBU3HAUCHICTIO, SIKA BIIPOJOBK ACCATUIITh 3aJIH-
LIA€ThCS HEBPETYIbOBAHOIO Ha PiBHI 3aK0HY. OCHOBOIOJIOKHOIO OCOOIMBICTIO € BIICYTHICTD CIIeLiaib-
HOTO 3aKOHO/IABUOTO aKTY, SIKMH OM BUYEPITHO T4 KOMILIEKCHO BH3HAYaB IPABOBUI PEKUM BOJIOMIHHS,
BUKOPHCTaHHS, 00Iry Ta KOHTPOJIO 3a LUBUIBHOK 30poero. HaromicTh, permamentaris 1iei chepu
1 10Ci 3/1IHCHIOETRCS Ha TMIJICTaB1 MiJJ3aKOHHOTO HOPMAaTHBHOTO aKkTa — Hakasy MiHicTepcTBa BHYTPIIII-
HiX cnpas [1], 110 € cnaAnMHOK 3acTapiioi 103BUIbHOT MOAENl yrpaBiliHHs. BincyTHICTh €MHOT 3aK0-
HOJZIaBUOI NOJITUKY y Lii cdepi He uIIe yCKIaJHIOE 3aXUCT KOHCTUTYLIHHUX MpaB JIOAUHM, a i cyme-
PEUUTDH LM Ta 3aBAAHHSAM JEPKaBHOI MONITUKU Y cepi HaliOHATBHOT OE3MEKH.
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HPAKTUYHU JOCBIJ OYHKIIOHYBAHHS TA B3AEMO/III OPT'AHIB
MICHOEBOI'O CAMOBPANYBAHHSA B YKPAIHI TA 3APYBIZKHUX KPAIHAX

PRACTICAL EXPERIENCE OF FUNCTIONING AND INTERACTION
OF LOCAL GOVERNMENT BODIES IN UKRAINE AND FOREIGN COUNTRIES

HayxoBa cTaTTsi mpUCBsSYeHa JTOCIIDKEHHIO MTPAKTHYHOTO AOCBiy Ta HOPMaTUBHO-
ro 3aKpiruieHHs (QYHKIIOHYBaHHS Ta B3a€MOJIi OpraHiB MiCLIEBOTO CAMOBPsAYBaHHS B
VipaiHi Ta 3apy0iKHUX KpaiHaX. BU3HaueHO, 110 OpraHH MiCIIEBOTO CAMOBPSIIyBaHHS B
VYkpaiHi Ta 3apyOiKHUX KpaiHax, 34€011b1I0r0, PO3NOAUIIIOTECS Ha IPEACTABHULIBKI Op-
TaHU MICLIEBOTO CaMOBPSITYBaHH: Ta Ha iX BUKOHABYI opranu. HaseneHo cdepu B3aeMo-
i1 TAaKUX OpraHiB, 0COOIMBOCTI B3a€EMO/IIi, 3arajibHe PyHKIIIOHYBaHHS Ta KOHTPOJIb 3a 1X
(YHKIIIOHYBaHHSIM; 3/1HCHEHO MOPIBHIHHS 13 3apyOiKHUM JocBinoM. [TpoaHanizoBaHO
IepeBary Ta HeJIOMIKH Cy4acHOI B3a€MOIii OpraHiB MiCIIEBOTO CaMOBPsIIyBaHHS. 3aIpo-
IIOHOBAHO LIUISIXHU YIOCKOHAJICHHS B3a€MOZIi MiXk OpraHaMy MiCLIEBOTO CaMOBPSIAYBAHHS
Ha OCHOBI €()eKTHBHOTO 3apyOi’KHOTO AOCBIY.

Knrwuosi cnosa: 3apyoixcHuii 00c8io Micye6o2o camospaoye8ants, 63a€MO0is MidHC
opeanamu Micyesoeo camospsaoy8ans, HOPMAMueHe 3aKpInienHs 83aeMolil opeanie
MICYe8020 camo8pa0y8ants, Opeanu Micyego2o camo8pa0yeanHs, GUKOHABYT Opeanu pao.

The scientific article is devoted to the study of practical experience and normative
consolidation of the functioning and interaction of local self-government bodies in
Ukraine and foreign countries. It was determined that local self-government bodies
in Ukraine and foreign countries are mostly divided into representative local self-
government bodies and their executive bodies. Areas of interaction of such bodies,
features of interaction, general functioning and control over their functioning are given;
a comparison was made with foreign experience. The advantages and disadvantages
of modern interaction of local self-government bodies are analyzed. Ways to improve
interaction between local self-government bodies based on effective foreign experience
are proposed.

Key words: foreign experience of local self-government, interaction between local
self-government bodies, regulatory consolidation of interaction of local self-government
bodies, local self-government bodies, executive bodies of councils.

IMocTranoBKa npodaeMu. BaxMBo 3a3HAUUTH, 1110 B3aEMOJIIsI MiXK OpraHaMH MiCIIEBOTO CaMo-
BPSAYyBaHHS MO)XKe IependadaTy sIK B3a€MOIII0 MK NMPEACTaBHULIBLKUMH OpraHaMH MICIIEBOTO caMo-
Bps/LyBaHHS Ta IX BUKOHABYMMHU OpraHaMu, TaK i B3a€EMOJIII0 MK OpraHaMH MiCIIEBOTO CaMOBPSI1yBaH-
HSl pI3HUX IPOMaj B MEXax i 1o3a MexxaMu YKpainu. 30KpeMa, B yMOBaX BOEHHOIO CTaHy B YKpaiHi,
BIJINIOBI/IHA B3a€MOIisl OpPraHiB MICIICBOI'O CAMOBPSYBaHHS B MEKax YKpaiHH i 1mo3a 11 MexaMu cralia
BaXXJIUBUM 1HCTPYMEHTOM JIOTIOMOTH OJTHIEFO TPOMAJION0 1HIIIH Ta J0BeNa CBOXO €(PeKTUBHICTb, a OTIKE —
€ aKTyaJIbHOIO 1 OTPEOy€E AOCIIHKEHHSI 3 METOI MOANIBIIION0 CTAHOBIICHHS 1 PO3BUTKY.

AHaJi3 ocTaHHIX J0CHiIKeHb i myomikanii. YkpaiHChbKHid Ta 3apyOiKHUIA 1OCBIT (QyHKIIIO-
HYBaHHsI Ta B3a€MOJIi OpraHiB MiCLEBOTO CaMOBPSYBaHHS JTOCIIXKYBABCS TAKMMHU HAyKOBISIMU SIK
Maxkapos I, Manuk {., [lerpummna M., Kononsoxuuit O., Haynuk H., Kaminceka H., Jlanuuenko B.,
I'ynax O., €menssnenxo K., JJanumok 0., Kypuno B., YUepnenrka O., Kynmux T. Ta iHmmmu.

MeTol0 HAyKOBOI CTATTI € JOCIIKEHHS IPAKTUYHOIO AOCBiy (DYHKLIOHYBaHHS Ta B3a€MOAIi
OpraHiB MiCLIEBOIO CaMOBpsAyBaHHS B YKpaiHi Ta 3apyOLKHHX KpaiHax, crioco0iB Takoi B3aeMopii Ta

© KO3IH A.O. — ngoxrop dinocodii B ramysi npasa, cTaplinii HayKOBUH CIIBPOOITHUK BiUILUTY
aKTyaJIbHUX UTaHb (hiocodii npasa Ta opuAMYHOI MiHrBicTUKY (HaykoBo-10CIIi THUI IHCTUTYT ITyOIIIYHOTO
nipasa) https://orcid.org/0009-0000-5793-6852
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0coOIMBOCTEN Cy0’€KTIB Takol B3a€MOJil; BUOKPEMIIEHHS HETaTHBHHX Ta MO3UTHBHUX PHC B3a€MOZil
OpTraHiB MiCIIEBOTO CAMOBPSITyBaHHSI.

Buxkiiag 0CHOBHOro MaTepiaty Joc/izkeHHs1. MiclieBe caMOBPSAyBaHHs € OCHOBHUM TPHH-
IIUIIOM, Ha SIKOMY 0a3yeThCsl TisUTbHICTh MYHIIMIATITETIB. Y cTaTTi 2 €BpOoneichkoi XapTil MiCIIeBOTO
CaMOBpSITyBaHHS ITPOIIUCAHO, IO «ITPUHIIUIT MiCIIEBOTO CaMOBPSITyBaHHSI 3aKPIIUTIOETHCS y HAIlOHATb-
HOMY 3aKOHOJIABCTBI Ta, 32 MOXIIMBOCTI, y KOHCTHTYLI» [1]. CaMmoBpsiyBaHHs ab0 MiclieBa aBTOHO-
Misi, SIK 1l HA3UBAKOTh y JICSIKUX €BPONCHCHKUX KpalHaxX, € OCHOBOIO, Ha sKiii 0a3yeThCs MOJITHUYHUN
BUMip MicueBoi Biagu. IIpHHIMI MiCLIEBOrO caMOBPSAAYBAaHHS BiApi3HA€ MICLEBY BIaLy SIK BUOOPHY
TepUTOpiabHy OJUHULIIO, HA/[LIEHY BIIACHUMHU IOBHOBa)KEHHSIMU, BiJl CYyTO aIMiHICTPaTUBHUX OPIaHiB.
Ipu npoMy edeKTHBHE YIPaBIiHHSA HA MICIIX 3aJI€KHUTh BiJI PO3MOALTY chep KOMIETEHII i3 HalexX-
HUM (iHAHCOBUM 3a0e3MEUEHHSIM, a HE BiJl KOHTPOJIFO 3 OOKY BHINMX IHCTaHIIN. BiamosinHo, wiTke
BU3HAUCHHS MEpesiKy (pyHKIiN Ta MOBHOBAKCHb MICIICBHX OpPIaHiB BJaH, MiIKPIIJICHE BiIIOBIIHOK
(hiHAHCOBOIO aBTOHOMIEIO, JIOTIOMArae HaJAaroAUTH JeMOKPAaTHYHI MEXaHI3MH B3a€MOJIT MiXk OopraHaMu
BHKOHABYOI BJIJIM Ta MIiCIIEBOTO CaMOBPSI1yBaHHSI.

Sk 3a3Hauae Maxkapos I'. B kpainax €Bpornelicbkoro Coro3y npo0iaeMu B3aeMOBIJHOCHH MK Op-
raHaMH MIiCIIEBOTO CAMOBPSIIyBaHHsI, Ta OpraHaMH MiCI[EBOTO CaMOBPSIIyBaHHS i OpraHaMH BUKOHABUYOT
BJIaJIM, BUpIlIeHi. €Bponelichke 3aKOHOAABCTBO AOCTATHBO ETAIBHO HOPMATHBHO 3aKPIILIIOE Pi3HHIIO
c(hep KoMIeTeHIIiT PeICTABHUIILKUX Ta BUKOHABYMX OPraHiB MICIIEBOTO CAMOBPSIAYBaHHS, peallizallito
JICJIETOBAHUX OpraHaMU BUKOHABYOT BJIa/IH MOBHOBAKEHB. MICIIEBI aJIMiHICTpAIlil MOXXYTh OTPUMYBAaTH
MTOBHOBAKCHHS, 110 HAJIKATh 10 chepr KOMIETEHIT JAep:KaBU; MOXKYTh CyMillaTH (yHKIII opraHy
BUKOHABYOI BJIaJ Ta OpraHy MiCLIEBOr0 CaMOBPsILyBaHHs Towlo [2, ¢. 27].

OO0O0B’sI3KM MICIIEBUX OpraHiB BlaJld BU3HAUCHI 3aKOHOAABYMMH AKTaMHM, SKi BCTaHOBIIOIOTH
KoJI0 Ta o0car ix BigmoBiganpHOCTI. MicueBa Biasa MiAMOPSIKOBYETHCS MM IPABOBUM MaHJaram
(mpuHIHMI 3aKOHHOCTI). [lOBHOBaXKE€HHSI, HaIaH1 MiCIIEBUM OpTraHaM B, «SIK IPABUIIO, MAIOTh OyTH
MTOBHUMH Ta BUKITFOYHUMIY (CTaTTs 4 €BpONEHchKOi XapTii MiCIIEBOTO CaMOBPSIIyBaHH ), XO4a IMPaBOBI
Ta (hiHAaHCOBI OOMEKEHHSI YacTo JIMITYOTh 00CST IIMX 000B’s13KiB. SIK 3aralibHi, TaK i rajy3eBi 3aKOHU
PETYIIOITh XapaKTep MICIIEBUX TOBHOBAXKEHB. Y perioHanbHuX abo QenepaibHuX JAep:KaBax MOBHOBA-
JKEHHS Ta BiAMOBINANBHICTh IIUX OPraHiB PENIAMEHTY€ETHCSI PEriOHAIBHUM 3aKOHOJABCTBOM. 3 1HILIOTO
0OKy, MICIIEBI OpraHU BJIaJH Pi3HOIO MipoIo (3aJIeXKHO BiJl KpaiHM) HaIICH] peryISTHBHUMYU MOBHOBA-
JKEHHSIMH, OJTHaK 3000B’s3aH1 TOTPUMYBATHCSI HOPMATHBHHX MPHITHCIB, BCTAHOBJICHUX IIEHTPAILHUMH
npaBoBuMu aktamu [10, c. 93-96].

IHOAI KOHCTHUTYIIT 200 3aKOHO/ABY1 AKTH TaKOXK BU3HAYAIOTH MPUHIIMIII, SKI PETYIIOIOThH B3a€-
MOJIIF0 MiX MICIICBUMH Ta IICHTPaJbHUMH OpraHamMu Biaju (CriBIIpalli, HajgaHHs iHdopmallii, cyocu-
JIIapPHOCTI TOILO), X0ua Ii MPABOBI MOJOXKEHHS, K MPABHJIO, JTOCHTh HE3HAYHI Ta HEIOCTATHBO TOYHI
[11,c. 108].

Po3noninn moBHOBaXkeHb 1 000B’SA3KIB MOEAHYETHCS Y 3aKOHOIABCTBI 13 «3aCTEPEKEHHSIM IO
3arajbHy KOMIIETEHIIIIO», SIKe 3aKPIILTIOE 32 MICIIEBUMHU OpraHaMU BIIAJIU MPABO 3aliMaTUCs OyIb-SIKHM
MUTaHHSM, III0 CTAHOBUTDH MiCIIeBHH iHTepec. [1ookeHHs PO 3arajbHy KOMIETEHIIIO JO3BOJISIE PO3-
HIMPHUTHU cepy JIOKATBHUX JIiH, SKIIO 116 HeOOX1THO IS CIYKIHHS IHTEpecaM MiCIIEBOTO HACCIICHHS.

[Tpu IbOMy 1HOJII Ba)KKO BCTAHOBHTH ME3KI TOTO, 1110 CTOCYETHCS «IHTEPECIB MICIIEBOTO HACEIICH-
Hs». Y DinnsgHaii, HAMPUKIAL, Ha MiACTaBi BUIEBKA3aHOTO 3aCTEPEIKEHHS CYAH JI03BOJIMIIM OpraHam
MICIIEBOTO CaMOBPSITyBaHHS 3aiiMaTHCS ISIKUMHU MUTAHHIMH [[0/10 BCTAHOBJICHHST MI>XXHAPOIHUX TIpa-
BOBIIHOCHH IIUISIXOM CKacCyBaHHs Jii pe30JItoLi, sKi e mpaBo ooMexyBaiu [3; 6].

TTonokeHHsI PO 3arajbHy KOMIIETEHIIIO TTOB’ I3aHe 3 IPUHIMIIOM CYOCHIIIapHOCTI, KU HaJa€ Tie-
peBary y 3IiiCHeHHI TOBHOBAKECHb THMH OpraHAMU BIIAJIH, SIKi € HAHOIMKIUMHE JI0 TpOMaIsiHIHA (CTarTs 4.3
€BpOIEChKOI XapTii MICIIEBOTO caMOBpsIIyBaHHs1). Y 3akoHomaBctBi Itamii, [Topryranii, PymyHii, Hinep-
nanziB, Icnanii Ta BenukoOpuTaHii cyOcHaiapHICTh BU3HAYAETHCS KEPIBHOIO 3aCaI0K0 B3a€MOJIT MIXK 1ICH-
TPaJILHOIO Ta MiCLEBOO Biaor0. Lle o3Hayae, 1o rmpu peanizailii CHiJIbHUX MOBHOBAXKEHb CIIiJ| 0OMpaTu
«HaHOmMDKIUDy 0 TPOMaIsH PIBEHb BIIAIHU, KU 3MOXKe e(heKTUBHO 3310BOJILHUTH TXHI IOTPEOU.

[MpuHOUI criBOpali MiXK HEHTPATFHIME Ta MIiCIIEBUMH OpraHaMH{ BJIaJH 3aKpIiIUICHUH Y KOH-
CTUTYLIHHUX a00 1HIIKMX 3aKOHOJABYMX IMOJOKEHHIX Oararhbox jaepikaB (Hanpukiam, Oinnsuaii, JTur-
BH, [Topryramnii, Icnianii). B 0CHOBI 1IbOr0 MPUHIKITY JICKUTH 3000B’SI3aHHS PO B3a€EMOPO3YMIHHS Ta
MIATPUMKY Ha Ojaro rpoMajisiH. Harpukiiai, B MOJIOKEHHSIX 1CMIAHCHKOTO 3aKOHO/IABCTBA PO MiCIIeBe
YIPaBIiHHS 3aKPIIICHO YiTKe PO3YMiHHSI TOTO, III0 MA€ThCS HA yBa3i il B3a€MOII€I0: «I10Bara a0 3a-
KOHHOIO BHKOHAHHSI IHIIMMI OPraHaMy BJIajiil CBOIX 000B’S3KiB; BpaXyBaHHs BCIX CYCIUIbHHX iHTe-
peciB Ipu 31iHCHEHH] BIACHUX MOBHOBAXEHB i, 0COONMBO, THX, IO PEali3ylOThCs CHIIBHO 3 IHIIMMH
OpraHaMu JIep)KaBHOI BIIQJW; CIPHSHHS JOCTYITYy IHIIMX OPraHiB BIAJW A0 BiAMOBIAHOI iH(pOpMamii
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JUIS peanizawii X komneTeHuii; HagauHg epeKTUBHOI M ATPUMKH i Yac 3A1HCHEHHS QYHKUIN IHIIUMI
opranamu Biazm» [4].

[IBeiinapcbke 3aKOHOIABCTBO PETYIIIOE 000B’ 30K CHIBIIpAlll MK KaHTOHAMU Ta MyHIIMIAi-
TETaMH I110JI0 BUKOHAHHSI CITIJIbHUX MOBHOBaKEHb. B ITasii MpUHIUIT «4eCHOT CITIBIIPALi» MiX Pi3HUMHU
PIBHSIMH BIIQJIM 3aKJIaJICHO B KOHCTUTYIIT [5]. Ha perionansHoMy piBHI mpedekr (prefetto) mae nmpaBo
3IIHCHIOBATH JTisTIbHICTh, CIIPSIMOBaHY, 30KpeMa, Ha 3a0e3Me4eHHs JOTPUMAaHHS MPUHLIUITY CITiBIIpaIli
MIX JICpKaBOKO 1 periOHaMH, a TAaKOK Ha KOOPAMHAIIIIO 3aXOJIiB, SIKI MPOBOJSATHCS MK ICHTPAIbHUM
ypsiIoM 1 MicLieBOIO BiIa1010. B iTanificbkoMy 3aKOHOZaBCTBI pedeKT BU3HAUCHUIT SIK «ypsIIOBUIL Ipe-
CTaBHHK Y BITHOCHHAX i3 CHCTEMOIO CAaMOBPSTyBaHHS.

Yacro B3aeMoIis BiIOYBa€eThCS y GOpMi JiesieryBaHHs TOBHOBAKEHB LICHTPAIBbHUX (JIepKaBHHX/
perioHanbHUX) OpraHiB Biau MiciieBomy piBHio (Hechka PecrnyOiika, Jlatsist, JIutea, CnoBaibka Pec-
nyOuika, [cranis). 3akOHOIABCTBO, 1110 Mepeadadae eneryBaHHs TOBHOBAXKCHbB, 3a3BHUail BCTAHOBIIOE
MeXaHi3Mu iHpOpMYyBaHHS, MOHITOPUHTY Ta (piHaHCYBaHHS 1X BUKOHaHHS. Hanpuknaz, y Yeckkiii Pec-
yOuili BUKOHAHHS JIeJIeTOBAaHUX TOBHOBAXKEHB Iependadae MocTiiHui oOMiH iHdopMaliero Mixk LeH-
TpaJbHUMHU Ta MiCLIEBUMU OpraHamMu Biaau. LleHTpanbHi oprany Biay IOBUHHI 3a0€3M1€UUTH IIepeaaH-
HS BIATTOBITHUX JIaHUX MICLEBUX OpraHiB BJaJy Ta OTPUMATH 3BOPOTHIHN 3B’SI30K BiJl MyHILUIAITETIB.

Hapasi y [Mopryrainii TpuBae pedopMyBaHHs 3aKOHOAABYOT 0a3u Ta IHCTUTYIIHHOT CTPYKTYpH
MICIICBOTO Ta PETiOHAIBHOTO yrpaBiiHHs. [0KIalaHHS HOBUX MOBHOBAKCHD HA OPTaHU MiCIIEBOTO ca-
MOBPSIIyBaHHS, & TAKOXK MPOIEC 1X JICIEryBaHHs CYNPOBOKYETHCSI HATAHHSAM BiIOBITHUX (iHAHCO-
BHX pecypciB, HEOOXITHUX s TX peasnizartii.

YV ®panuii Ha piBHI OCHOBHOTO 3aKOHY 3a3Ha4€HO, 11O JICJIeryBaHHs TOBHOBAXKCHB MIiCIICBOMY
CaMOBPSyBaHHIO IOBUHHO CYIPOBOKYBATUCS Iepeaaueto (piHaHCOBUX PECYPCIB, AKi MOTPEOYyIOThCs
JUIS 1X 371 CHEeHHSI.

€Bporreiicbka XapTist MiCIIEBOTO CaMOBPSITyBaHHS JO3BOJISIE TIOCHIICHH aMiHICTpaTUBHUI HAar-
ns171 3 OOKy BHUILMX OPTaHiB BIaJy CTOCOBHO 3aBJIaHb, BUKOHAHHS SIKUX JIEJIETOBAHO MICLIEBHM OpraHaM
Biau (crarts 8.2), Toxi K Oyab-sKUil aIMIHICTPaTUBHUN KOHTPOJIb 32 JISUTBHICTIO OPTaHiB MiCIIEBOTO
CaMOBPSAyBaHHS, K IPABIUJIO, MA€ HA METi TIJIbKU 3a0€3MeUeHHS JOTPUMaHHS 3aKOHY Ta KOHCTUTYIIiH-
HUX NPUHIIUIIIB.

JleneroBaHi NOBHOBAaXEHHs MICLIEBI OPraHU BIaAU 3/1HCHIOIOTH B/l IMEHI JepiKaBU, sIKa MOXKE
BCTAHOBJIIOBAaTH CTAHJAPTHU il Ta KOHTPOJIOBATH HE JIMIIE 3aKOHHICTh TaKOl JIISUIBHOCTI, ajie i cam
nporec X BUKOHaHHS.

Ipuniun B3aemMHoro iHGOpMyBaHHS Ta HagaHHs koHcynbraniit (JIurea, Hopgeris, CrnoBaiib-
ka PecnyOnika, Icnanis, [IBeiiapis) 1e:KUTh B OCHOBI O1IBIIOCTI MEPEAOBUX MPAKTUK B3aEMOIT MiK
MiCLIEBUMH Ta LICHTPAIbHUMHU OpraHamu Biaau. HeoOxinHicTs iHGopMyBaHHS MiCIIEBUX OpraHiB Bia-
JU 1IPO AEpXKABHI/perioHalbHI 1HII[IATUBHU, a TAKOXX [IPOBEAEHHS KOHCY/bTALIN MiX LIEHTPaJIbHUMU Ta
MICLIEBUMU OpraHaMiy BIIaJU Yy IpoLeci OIPUMHATTA pillleHb CIpHs€e HalexHIiN peanizauii aepixaBHOI
MONITHKH. 3 THIIOTO OOKY, IIEHTPaJbHI OPraHW BHKOHABYOI BJIAJH OTPUMYIOTH BIAIMOBIIHY iH(pOpMa-
IO BiJl MICIICBOI BJIaJH, abu pO3poOIISITH KypC IEpKaBHOT MOJIITHUKH, IKAH Oy/ie aKTyaTbHUM IS Mic-
LIEBUX TpomaJl. BemeHHs myOmiuHUX peecTpiB, HAJJAHHS JTAaHUX JUIS TPOBEACHHS CTATUCTUYHUX POOIT,
nepeaanHs iHdopmallii mpo micieBi mpoOieMH — Iie Ti IIISIXH B3a€MOJIT, SIKi 3a3BUYail PAKTUKYHOThCS
y €BPONEHUCHKUX KpaiHaxX.

INonepenni koHCYAbTALIT 3 MICLIEBUX NUTaHb € (JOPMOIO peaizalii HbOro NPUHIUITY, SIKUI Ta-
KOK PeaNi3y€eThes Y ICSKUX JiepKaBax. BOHH MOXXYTh IMTPOBOJUTHUCS B 1HIUBITyaIbHOMY MOPSIIKY 200,
HaifyacTimie, HeHTPAIPHUMH OpraHaMH Bl 3 MPEACTABHUIBKIMH acoLialisMH MICIIEBUX OPraHiB
Biamu. € mepelik MuTaHb, MOMEPEIHI KOHCYJIBTAIIT 1010 SKUX € 000B’SI3KOBUMH; 3a3BUYall 1€ Ti TH-
TaHHsI, SIKI 0e3MmocepeHbO TIOB’sI3aHi 3 MICIICBUM CaMOBPSIIyBaHHSIM: MICIIEBE 3aKOHOAABCTBO, JI0XO-
11 OIOIKETY, MOJATKOBA MOJIITHKA, TepuTopiainbHi 3Minn. Y bonrapii, @inmstuaii, Yropmuni, lenanaii,
Maubri, Icnianii ta LlBefiapii yps10Bi 3aKOHOIIPOEKTH JI0 TIAPJIAMEHTY Ta aKTH MapJIaMeHTy, 110 CTOCY-
I0TbCSL MICLIEBUX IIUTaHb, IOBUHHI OyTH IPEIMETOM KOHCYIIBTALil 3 MiCLIEBUMH acOLiaLliIMHU.

Icnanmis, Yropuwaa ta JIuTBa Takok OOTOBOPIOIOTH 3 MICHEBHMH 00’ €IHAHHSIMH PO3MOALT
Jep’KaBHOTO OIOIDKETY; TaKi KOHCYNIbTAlI] 1HOI MPOBOASATHCS MPEICTAaBHUKAMH ypsTy, @ B ICSKHX BH-
najikax — NpeJCTaBHUKAMU NapiaMeHTy. [HCTUTYIIIHHI 3MiHH € peamerom po3nisiay y Jlutsi. B Icna-
Hii pilICHHS LIO/I0 BCTAHOBJICHHS TEPUTOPIabHUX MEX OOTOBOPIOIOTHCS 3 MYHIIHMIIATITETOM, SKOTO
cTocyroThes 3MiHU. Y Hinepnangax npoBOJSTBCS KOHCYNBTALl 3 MUTaHb, 1[0 CTOCYIOThCS MICIIEBOTO
CaMOBPsIIyBaHHs Ta 3aKOHOJIABYMX 3MiH, sIKi «3a4ilalOThy HOro iHTepecH.

3ycTpiui IIOAO BUPILIEHHS HNUTAaHb MICLIEBOrO 3HAYEHHs 3a3BHYail MPOBOAATBHCS HAa JOOpPO-
BUTBHIM OCHOBI B OLIbIIOCTI AepkaB-wieHiB. Tak, B Itanii mpoxoanuts «Koudepentiist Ypsix — Micuesi
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OpraHu BIaJi», CIPSIMOBaHA Ha 3a0€3MEe4YCHHS MOCTIHHOT B3a€MO/Iii MiX IICHTPAJIbHUM YPSIAOM 1 CHC-
TEMOIO OpraHiB caMoBpsiyBaHHA. Y bomrapii 3anpoBamkeHo «JleHb aianory», B paMKax sIKOro 4WieHH
napiamMeHTy KOXXHOTO BUOOPYOTo OKPYTY, MEpH, MICIIeBI OpraHH BJIaJH Ta TPOMAJISHH, & TAKOXK IMoca-
JIOBI 0COOM IEHTPAIBHUX OPTaHiB BIAAU Ta MpeacTaBHUKK 3MI 00roBOpIOIOTH MPIOPHTETHI Aii MO0
MICIIEBOTO CaMOBPSITyBaHHSI.

VY €sponerickkomy Coro3i MiclieBe caMOBpsiIyBaHHs uepe3 (piHAHCOBY CAaMOCTIHHICTh OTPUMYE
poOieMHy Juist YKpaiHu peaibHy aBTOHOMHICTb, TIPH [bOMY 1 00CST ITOBHOBA)KEHbB 3aJIC)KHUTh BiJI PiBHS
(hiHaHCYBaHHS 3 PO3paxXyHKy Ha KO)KHOTO MicTsiHUHA [6, ¢. 300].

IMin npuHnunoM (iHaHCOBOI 3a0€3MEYEHOCTI PO3yMIEThCS HasleKHE (DIHAHCYBAHHS MiCLIEBUX
OpraHiB BIIAJW U BUKOHAHHS IMOKIAJCHUX Ha HUX (YHKIIH 1 MOBHOBa)KCHb. 3HAYHI BiJAMIHHOCTI
B MPHUPOJIi Ta TOXOKEHHI MICIIEBHX JOXOJIiB MOJKHA 3HAHTH y BCiit €Bpomi. Tak, y JAeskux jJepraBax
MOJIATKH CTAHOBIISATH 3HAYHY 4YacTUHY MiciieBux jgoxoniB (Dinnsumis, [Iseinapis, [senis, Jdanis),
TOJIi SIK B IHIIMX OCHOBHHMI BHECOK Y MICIIEBI JJOXO/IH POOJISAThH KOIITH IIEHTPAIBLHOTO OFOIDKETY.

V [seituapii pinaHcoBa 3a0e3MEUEHICTD TOCATAETHCS 3aB/ISKA CUCTEMI KAHTOHAIBHOTO BUPIiB-
HIOBaHHs. BOHa NMOKJIMKaHa MiATPUMYBAaTH aJCKBaTHUH PiBEHb MICIIEBUX JOXOAIB 1 BUKOHAHHS I10-
KJIaJICHUX Ha OPTaHN MICIECBOI BIIaiM 3aBJ[aHb i 320€3MICYCHHSI iX PIBHOCTI y LIbOMY IIUTAHHI.

Y DiHsHAIl J0TPUMaHHS LbOIO IPUHLKITY TAPAHTYEThCS CHUCTEMOO BUPIBHIOBAHHS JICPIKaB-
HUX JOTaLil, sSiKa JO3BOJISIE KOOKHOMY MYHIIHUIIAIITETY OTPHMATH PeCypcH, HEOOXiHI U HaJaHHs 0C-
HOBHHX ITOCJIYT HAaCEJCHHIO.

VY Jlanii nie cucreMa OFOKETHOTO CIIBPOOITHUIITBA MK IIEHTPAJILHUM YPSIOM 1 MIiCIIEBUMH
OpraHaMH BJIa i, siKa Iependadae posnoain J0X04iB OIoIKeTy Ha OCHOBI IIEPETOBOPIB Mi>K HUMH.

Moo peanizauii NpUHIMITY MOHITOPHHTY 3a MisUIBHICTIO OpraHiB MICIEBOI BJIaJH, TO, SIK 3a-
3HaYEeHO B €Bpomnelchkill XapTii MiCLIEBOr0 caMOBPsAyBaHHsI, BiH 3a3BU4ail OOMEXY€ETbCS (PaKTUUHUM
KOHTPOJIEM 32 JOTPUMAHHSIM 3aKOHHOCTI. Y OUIBIIOCTI KpaiH pillleHHs MICIEBHX OpraHiB BIaJH Ie-
PEemISAAI0THCS B aIMIHICTPAaTHBHOMY a00 CY/IOBOMY MOPSAKY. MOHITOPHHT TAaKOK BKJIFOYAE KOHTPOIb
3a BHJIATKaM U, SIKU# 3/11HCHIOIOTH CIICIialli30BaHi pajiv 3 FOPUCAUKIIHHIUMHU a00 KBa31FOPUCAUKIIIHTHUMHU
(dyskuismu (Hanpuknan, y [opryranii, Icnanii).

HaykoBLsiMH, y 4aCTHHI MOAAJIBIION0 PO3BUTKY MICIIEBOTO CAMOBPSIyBaHHS Y TOMY YHCIIi B3a-
eMozii MX OpraHaMu Iij yac peasizaiii NUTaHb MICIIEBOTO 3HAUEHHS, 3a3HAYAETHCS, 1[0 HA CYy4aCHO-
My eTarli peai3alii 3arabHO€BpONeHCHKOT TeHAEHIIT IIUITXOM ITOCTYIIOBOTO TIEPEXOIy JI0 BiJl CHCTEM
YIPaBIiHHS TPOMaIaMH JI0 CHCTEMHU «IOOPOro BPsAyBaHHSD» — IEMOKPATUYHHX, €(EKTUBHUX, aJleK-
BaTHUX CYYaCHHM 3aBJaHHIM, TPO30PUX, MyOMIYHHX 1 MA3BITHUX IPOMAJICHKOCTI OPraHiB MiCIIEBOTO
Ta PEriOHAILHOTO YIPABIiHHS, Jep)kaBa Ma€ BIPOBA/DKYBATH IEMOKPATHYHI METOIHM CaMOBPSTyBaHHS
3aXiJHUX KpaiH, B TOMY YUCIi uyepe3 eeKTUBHUH NeprkaBHUI KOHTPOJIb, OOpaHHS KJIIOYOBUX MOCAN0-
BHUX 0CI0 MICIIEBOTO CaMOBPsITyBaHHsI, IEPEXiJ] BiJl KKOMYHAJIBHOTO» 10 Cy4aCHOTO «MYHIiI[HITaIbHOT0»
caMoBpsTyBaHHs, KO (DIKaIlilo 3aKOHOJABCTBA PO MICIIEBE CAMOBPSYBaHHsI Ta 30aaHCyBaHHS CTa-
TYCy Ta 00CSATY MOBHOB&)KEHb MPEICTABHUIBPKUX 1 BUKOHABYMX OPTaHiB. , IOCAJOBUX 0CI0 MiCLIEBOTO
camoBpsiyBanHss [12, c. 167-178].

V JaHii 31iCHEHHS KOHTPOJTIO MOKJIAA€ThCS Ha PEriOHAIbHI OpraHH BIIA/H, SKi HAIAl0Th FOPH-
JIUYHI KOHCYJIBTAIIl MYHIIIMITATITETaM 1 MOXKYTh HaBiTh 3aCTOCOBYBATH CAHKIIIT 32 MOPYIICHHS 3aKOHY
(xoua podnATH Le piaKo). Jlo TakuX 3aX0MiB HaleXkKaTh aHyIIOBAaHHS JILEH31H, IPU3yIUHEHHS TisIbHO-
CTi, ITpadu Ta NoJaHHs; M030BiB PO BiAMIKOAYBaHHS 30UTKIB [7, c. 47-51].

Kpim Toro, 311iCHIOETHCS. MOHITOPUHT peaji3aLii 1eJeroBaHuX OBHOBAXKEHb; TAKUI KOHTPOIb
MIPOBOJHUTECS 200 HA OCHOBI NMONEPETHHO BCTAHOBICHUX CTAHNAPTIB, IKAX MICIEBI OpraHH BIaIH 30-
0OB’s13aHi JTOTPUMYBATHUCS, a00 3a JIOTIOMOTO0 CIICI[iaIbHIX MEXaHi3MiB OIlIHKH MepelaHiX MOBHOBA-
skeHb. Hanpukiian, y JIrokceMOyp3i okpykHi komicapu (commissaires de district) BOJIOIIFOTh 3HAYHUMHU
HaANISA0BUMH (DYHKIISIMH Ta BiJIrpalOTh BaXIIUBY POJb y B3a€EMOJIIi MK MICIEBOIO Ta IICHTPAIbHOIO
Biaao0io [8, c. 69-73].

IMpuHIMN NponopuifHOCTI 03HAYAE, 110 KOHTPOJIb 3 OOKY LIEHTPaIbHUX OpraHiB BIaau Mae 31iiic-
HIOETBCSI TAKAM YHHOM, II00 Oy/b-siKe BTPYYaHHS HE MEPEBHUIYBAJIO BOKIMBOCTI IHTEpPECiB, IO 3aXH-
niaroteest (Hampukian, Jintea). 3a Konctutynieto ®paHmii sxoiHa TEpUTOpiaibHa Bl a HE MOXe 3iHC-
HIOBaTH KOHTPOJIb HaJT 1HIIOI0 TEPUTOPIANBHOIO BIAI0I0. Y JCIEHTPATI30BaHUX JepyKaBax HEHTPaTbHUN
MOHITOPHHT 3a3BHYai MOKJIaJCHO Ha PEriOHaIbHI OpraHy BIaM, a He Ha OPTaHu JepyKaBHOI BIIaJIH.

V neskux BUINAAKaX MiCIEBE 3aKOHOJIABCTBO nepeadayae 3BiTbHEHHS a00 3aMiHy MICIIEBHX Op-
TaHiB BIaJM y pa3i rpyOoro nopymeHHs ix 000B’I3KiB, SIKi 3a4ilaloTh IHTEPeCcH IPOMasH (HaIPUKIAJ,
B Anriii, Itanii, JIarsii, JltokcemOyp3i, Icnanii). Taxi kpaiini 3axou, Ki cynepedyars 3acajaM MiCLeBO-
TO CaMOBPSIyBaHHsI, 3a3BUYail CyBOPO PETIaMEHTYIOTHCS, a0W TapaHTyBaTH IX 3aCTOCYBaHHS JIHIIE 32
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BUHATKOBHUX 00CTaBUH. B Icnanii, Hanpukiaa, HeHTpaabHUN ypsia Hicis KOHCYIBTALI] 3 aBTOHOMHUMU
perioHaIbHUMU OpraHaMHM BJIaau Ta cxXBajieHHs CeHaTy MOXKe BUAATU YKa3 [IPO PO3IYCK MiCLEBUX Op-
TaHiB BIIaJIH, Jil SIKUX 3aBJaJIH CEPHO3HOT KON YIIPABIIHHIO 3arajJbHIMH IHTEPECaMH BCyIIeped KOH-
CTHTYIIHHIM MaHaataMm. Y 2006 pori IisutbHICTB MiclieBoi Biaau MapOeinsi Oyia npu3ynHHeHa yepes
He3aKoHHI (piHAHCOBI Omeparrii, 1o NpU3BeIH 10 OaHKpyTcTBa [9, ¢. 57].

BumesazHaueHuii MpakTHYHUN JTOCBiA B3a€MOJIl MK pajaMH Ta iX BUKOHABUMMHU OpraHaMHy,
MDK OpraHaMy MiCLIEBOIO CaMOBPSAYyBaHHS Ta OpraHaMy BUKOHABUOi BIaJH, CTAHOBJIATH OCHOBY JUIS
HaJIeKHOI NMPAKTUKU Y BIAHOCHHAX MDK OpraHaMH MICLIEBOrO caMoBpsiayBaHHsS B €Bpomi. UiTke BU-
3HAUEHHs Ta 110Bara JI0 MOBHOBAYKEHb 1 000B’SI3KiB MICIIEBUX OpPTaHiB BIaH rAPAHTYEThCS OCHOBHUMU
IPUHIWIIAMHY, BH3HAYCHUMH B €BpOMNEHCHKiil XapTil MICIIEBOTO CaMOBPSIyBaHHS (CaMOBPSTyBaHHS,
3aKOHHICTb, TIOJIOKEHHS MPO 3arajbHy KOMIIETEHIIi0, CyOCH IIapHICTh, CIIIBPOOITHUIITBO Ta JICJICIyBaH-
Hsl TIOBHOBaXEHB), Ta OUITBIIICTIO €BPONEHCHKUX KOHCTUTYIIH 200 HOpMaMH JIOKAJIBHOTO 3aKOHOZAB-
cTBa. [HCTpyMEHTaNBHI IPUHIKITK, TaKi sSIK 0OMiH 1H(OpMaIli€r, POBEACHHS KOHCY/IbTAIlIH, HAJIC)KHE
¢inancoBe 3a0e3neueHHs 1 3A1HCHEHHS MOHITOPUHTY CIIPUSIOTH YKPIIUICHHIO CTOCYHKIB 1 B3a€MHIH M0O-
Ba3i 10 cepu AiSUIBHOCTI KOKHOTO PiBHSI BIIAJU.

BucHoBku. 3a pe3yiabTaToM IOCILIXKEHHS HMPOIOHYEMO HACTYIHI TEHJEHLII B3aeMOIl Mixk
OpraHaMH MICI[EBOTO CaMOBPSTyBaHHS YN B3a€MOJIl MK OpraHaMH BHKOHABYOI BIIAJU Ta OpraHAMH
MICIIEBOTO CaMOBPSIyBaHHS: NMPUAHATTS BiANOBIAHOTO 3aKOHOJABCTBO Ta BCTAHOBIECHHS KPHUTEPIiB
CIiBpOOITHUIITBA; 3a0e3reueHHs (iHAHCYBaHHS y pasi B3a€MOJil B paMKaX BUKOHAHHS JICJICTOBaHUX
LEHTPAIILHUMH OpraHaMH BJIaJld TIOBHOBA)XXCHbB; YiTKAa PErNIAMEHTAILisI KOHTPOJIIO 33 peai3alli€ro Imo-
BHOB&)KCHb; Ta HOPMATHBHE 3aKPIIIEHHS MEXaHi3MiB KOHTPOJIO 3a JOTPUMAaHHAM OIOIKeTy; hopmy-
BaHHS NIPAKTUKY B3a€MOZIi uepe3 0OMiH iH(pOpMaLli€lo Ta HaJaHH KOHCY/IbTALli.
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MICIE CJYXKBH BE3NEKHN YKPATHA
B CUCTEMI CYB’EKTIB 3ABE3IIEYEHHSA TPABOIIOPAAKY

THE PLACE OF THE SECURITY SERVICE OF UKRAINE
IN THE SYSTEM OF LAW ENFORCEMENT ENTITIES

B HaykoBiii cTaTTi Ha MiJCTaBi aHAIi3y HOPMAaTHUBHO-TIPABOBHUX aKTIB, PAaBO3aCTO-
COBUOi IPAKTUKH Ta TEOPETUUHHX Hal0aHb YKPaTHCHKUX BUCHUX BU3HaueHO Micue CBY
B cUCTeMi Ccy0 €KTiB 3a0e3NeUeHHs IPaBONOPsIKY. B poOoTi noBeneHa NpUHAICKHICTh
CBY 1o cy6’exriB 3a0e31e4ueHHs IIPaBOIOPSIKY, a TaKOX peanizauis. BusHaueno, 1mo
CBY sk cy0’exT 3a0e3nedeHHs MPaBOMOPSIIKY HaaleHa (yHKIIE0 MPaBOMOPsIKy. 3a-
MPOMOHOBAHO T[] (DYHKIIIEI MPaBOMOPSAKY, BUKOHYBaHOK CBY, po3yMiTH CyKyMHICTb
HanpsMKiB JisuibHOCTI CBY, 3akpiluleHuX Ha 3aKOHOJABYOMY DiBHI W 3IIHCHIOBaHUX
BHACIIJJOK peai3alii JaHMM OpraHOM KOMIUIEKCY TOBHOBA)KEHb, CIIPSIMOBAHHUX HA BUKO-
HaHHs 3aB1aHb CBY i3 3a0e3nedeHHst qepkaBHOT Oe3rneku YKpaiHu.

Haronomeno Ha OararoBekTopHOCTI gistibHOCTI CBY. AKIleHTOBaHa yBara Ha TOMY,
110 OpraH MOXKE CaMOCTIHO BUKOHYBATH (GyHKLIT 11010 3a0€31e4eHHs IPaBONOPSIIKY B
JIeprKaBi, a TAKOXK BUCTYIIATH KOHTPOIIOIOYNM, KOOPAWHALIHUM, CIeIiallbHAM a0o0 To-
JIOBHHUM CY0’€KTOM 3aJISKHO BiJl HaJJAaHUX 3aKOHOJIAaBCTBOM IIOBHOBa)KEHb. AKIIEHTOBaHA
yBara Ha KJIro4oBoMy 3HaueHHI CBY y HampsiMKy MOJOJIaHHS 3arpo3 MPaBOMOPSIKY B
JeprkaBi, 0COOIMBO B YMOBax 30pOHHOr0 KOH(IIKTY Ha TepuTOpii YKpaiHu Ta B MiCIsABO-
€HHUH nepiofl. 3ayBa)KeHO Ha TOMY, L0 IIPABOBE PETYIIOBAHHS Ta aJMiHICTPYBaHHS Ii-
smpHOCTI CBY 1110710 3a0e3mne4eHHs paBonopsiAKy He Mae BiJJOyBaTHUCS BiJJOKPEMIICHO,
a JIMIIe B KOMIUIEKCI 3 TISUTBHICTIO IHIIUX Cy0’€KTiB 3a0€3MeUeHHS IIPABOIOPSIIKY, aJKe
B ij1eajTi KOXKeH cy0’eKT Mae BIAMOBIIATH 3a CBOKO Cepy BILIUBY.

3po0iieHO BUCHOBOK MO Te, 10 Y cdepi 3ade3nedeHHs npaBonopsaky CBY nami-
JICHI KOMIIETEHIII€l0, SIK Oe3rnocepeiHb0 BUKOHYBaTH (YHKIIT y 1iit cdepi 3a pizHUMH
HaIpsSIMKaMH, Tak i OpaTu Ha ceOe BiANOBINANbHICTh, SIK KOOPAUHALIHHUN opraH, 34il-
CHIOIOUH YNPABIIHHS {HIIMMU Jep>KaBHUMM OpraHaMM y II€BHOMY HalpsIMKY 3a0e3Ie-
YEHHsI IIPaBOIIOPSIZIKY, 8 TAKOXK BUCTYIIATH KOHTPOJIOIOUUM, CIIELialbHUM 200 FOJOBHUM
Cy0’€KTOM 32 KOHKPETHO BH3HAYEHUMH BHIAMH JIISIIBHOCTI 311 3a0€3II€UCHHS TIPaBO-
TIOPSIIKY.

Knrwouosi cnosa: npasonopsoox, 3abesneuenns npasonopsaoxy, cyo’ckm 3abesne-
uenHs NPagonopsaoKy, NPAGoOXOPOHHUL opeaH, opean npagonopsaoxy, Cunyacoba be3nexu
Vkpainu, ¢ynryis, éoennuti cman.

In the scientific article, based on the analysis of normative legal acts, law enforcement
practice and theoretical assets of Ukrainian scientists, the place of the Security Service
of Ukraine in the system of law enforcement entities is determined. The work proves
the affiliation of the Security Service of Ukraine and the security of Ukraine to law
enforcement entities, as well as implementation. It was determined that the Security
Service of Ukraine, as a subject of law enforcement, is endowed with the function of law
and order. It is suggested that the function of law and order performed by the Security
Service of Ukraine should be understood as a set of activities of the Security Service of
Ukraine, fixed at the legislative level and carried out as a result of the implementation
by this body of a set of powers aimed at fulfilling the tasks of the Security Service of
Ukraine to ensure the state security of Ukraine.

© KOTEJIIOX M.O. — kaHAuAaT MeAaroriviuX Hayk, BUKIagad [lukiny npogeciiHO-IpakTHIHOT
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JICPYKaBHOTO YHIBEPCUTETY BHYTpIlIHIX cripas) https://orcid.org/0000-0003-3640-6793
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The multi-vector activity of the Security Service of Ukraine is emphasized. Attention
is focused on the fact that the body can independently perform functions related to
ensuring law and order in the state, as well as act as a controlling, coordinating, special or
main subject depending on the powers granted by the law. Attention is focused on the key
importance of the Security Service of Ukraine in the direction of overcoming threats to
law and order in the state, especially in the conditions of armed conflict on the territory of
Ukraine and in the post-war period. It is noted that the legal regulation and administration
of the activities of the Security Service of Ukraine regarding the maintenance of law and
order should not take place separately, but only in a complex with the activities of other
law enforcement entities, because ideally each entity should be responsible for its sphere
of influence.

It was concluded that in the field of law enforcement, the Security Service of Ukraine
is empowered to directly perform functions in this field in various directions, and to
assume responsibility as a coordinating body, managing other state bodies in a certain
direction of law enforcement, and also act as a controlling, special or main subject for
specifically defined types of activities to ensure law and order.

Key words: law and order, law enforcement, law enforcement entity, law enforcement
agency, law enforcement agency, Security Service of Ukraine, function, martial law.

IMocranoBka npodaemu. IIpaBonopsaok sk HalliOHAJIBHO-IIPAaBOBUH (heHOMEH crpuse cTali-
mizamii Ta 30epeKeHHI0 0alaHCy MiXK TPOMAJSHCHKAM CYCIUIBCTBOM 1 HAllIOHAIBHUMH iHTEpECaMHU.
3a0e3neueHHs MPaBOMOPSAKY B IepyKaBi € 3aI0PYKOI0 CTAIIOTO PO3BUTKY T'POMaISTHCHKOTO CYCITLIbCTBA
Ta MIATPYHTSIM JUIS COIIIAIbHOTO Mporpecy B mijomy. JlisuTbHICTh KOXKHOTO 13 cy0’€KTiB 3a0e3neUeHHs
MIPABONOPAIKY € BU3HAYAIBHOIO, a/PKe KOXKEH Cy0’€KT Ma€ CBOIO BU3HAYE€HY HOPMATUBHO-IIPABOBUMU
aKTaMM KOMITETEHIIII0 LI0/I0 peajtizalii 3axo/iB 3a0e3nedeHHs npaBonopsiiky. OJTHIM i3 OCHOBHUX Jiep-
JKABHUX OpraHiB, siki 3a0e3nedyroun MpaBoHOpsAoK B YkpaiHi, € Cinyx6a Oe3nexu Ykpainu (nami —
CBY). Ha 3axkonoznaBuoMy piBHi CBY € nepxaBHUM OpraHOM CIIELiadbHOrO IPU3HAYEHHS 3 IPAaBOOXO-
POHHUMH (QYHKILISIMH, KA 3a0e3neuye nepxkaBHy Oesneky Ykpainu [1]. Opranu CBY BingHeceHi Ha
HOPMAaTHBHOMY piBHI J10 opraHiB npaBonopsiiky [2]. Onnak vitkoro BusHaueHHs Mmicist CBY B cuctemi
cy0’€eKTIB 3a0e3MeUeHHs TPABOIOPSIKY J0Ternep He BiaOynocs, peopMyBaHHs OpraHy TpUBAE, a Ipi-
OpPHUTETH HAONMKEHHS IiSTIBHOCTI JEep’KaBHUX OPTaHiB A0 €BPOINEHCHKUX CTAHAAPTIB MPOAOBKYIOTH
3aIpOBaKYBATUCSL.

AHaJi3 ocTaHHIX gocaigkeHb Ta myOuaikaniii. OcobauBocti gismbHOCTI CBY HeonHopazoBo
CTaBaJIM IPEAMETOM JOCII/KCHHS BITIM3HSIHIX BUCHUX, OMHAK OUIBIIICTH 3 HUX MICTATH iH(OpMAIIiI0
3 oOMexeHuM jgoctynoM. Cepell BiIKPUTHX POOIT MOXKEMO BHILIMTH JOPOOKH TaKMX BYCHHUX: biaro-
z[apHoroA M., Pomanosa M. C., Ctpenbbunpkoro M. IT. CTpenLGI/IuLKoIH M. CycniHaC B. (2021)
sIKi y HaBYaIbHOMY IOCIOHUKY PO3KPUIIM OCOGIUBOCTI aJMiHICTPaTHBHO-FOPUCAUKLIHHOL AisIBHOCTI
OpFaHlB Cnyx06u 0e3neku Yipainu; Ixadaposoi O. B. (2024), sika po3kpuiia aI[MlHICTpaTI/IBHO Tipa-
BOBI 3acaau B3aemofii CiyxOu Oe3rnekn YkpaiHu 3 iHIIMMH Cy0’€KTaMu CeKTopy Oe3neku i 000poHU
o0 3abe3neueHHs npas moanHu; Karmureekoro O. €. (2022), m0 MpUCBATHB CBOK POOOTY TpO-
OneMaruili 3a0e3Me4YeHHs Ta YIOCKOHAJICHHS MPABOBOro 3abe3mnedeHHs AisuibHOCTI CoryxOu Oe3nexu
VYkpainu sk cy0’exra chepu 6e3nexu i oboponu; Kymeiika A.B. (2016), sxuii Ha nucepTaniiHoMy piBHI
JOCIIIKYBaB aMiHICTpaTUBHO-1IpaBoBUil cTaryc Ciay:x0u Oe3neku YkpaiHu y cucTeMi cy0’eKTiB Ipo-
Ttufil 3nounHHoCTi; Ocumuyk . 1. (2021), sika TpUCBSITHNIA TUCEPTALII0 aJMIiHICTPATHBHO-TIPABOBUM
3acazam JisuibHoCTi Ciryx0Ou Oe3rnexkn YkpaiHu sik cy0’exTa 3a0e31eueHHs KpUTHYHOT iIHQPACTPYKTYpH;
Ta iHmmX. BogHouac, koMruiekcHu TeopeTndHnuid pos3risin CBY sk cy0’exTa 3a0e3neueHHs paBoIio-
psiIKy IpoBeneHuil He OyB goTenep.

Merta cTaTTi — Ha MiJCcTaBl aHAIi3y HOPMaTUBHO-IIPABOBHX aKTiB, IPABO3aCTOCOBUO] IPAKTUKH
Ta TEOPEeTUYHUX Han0aHb YKpaiHCbKUX BueHUX BU3HauuTH Micue CBY B cucremi cy0’exTiB 3abe3mne-
YEeHHsI IPaBOTIOPSIIKY.

BukJian ocHoBHoro matepiaiy. Miciie CBY B cucremi cy0’exTiB 3a0e3meueHHs IPaBOMOPSII-
Ky BU3HAYAETHCS aJMiHICTPaTUBHO-IIPABOBUM CTaTyCOM OpraHy Ha JaHOMY eTalli Aep)KaBOTBOPEHHS.
3 MeTO10 3°SICyBaHHS I[bOTO MICIsl IIPOIOHYEMO 3BEPHYTHCS IO MOJOKEHb YHHHOTO 3aKOHOJABCTBA,
aJke caMe HOPMH IIpaBa BU3HAYAIOTh, YU HAJUICHUI KOHKPETHUH CyO’€KT HOBHOBAXKCHHSIMH ILOAO
3IiHICHEHHS JisUIbHOCTI 13 3a0e31eueHHs IPaBOIIOPSIKY.

Tak, 3rinHo 3akony Ykpainu «IIpo ciyx0y 6e3nexu Ykpainuy» Ha CBY nokiagarorbcs 0BHOBa-
JKSHHS I[0JI0 3aXUCTY JICPKABHOTO CYyBEPEHITETY, KOHCTUTYIIIHOTO Jia/ly, TEPUTOPIaIbHOT ITICHOCTI,
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HAyKOBO-TE€XHIYHOTO 1 000POHHOr0 NOTEHLiany YKpaiHu, 3aKOHHUX 1HTepeciB Iep KaBH Ta IpaB IpoMa-
JISTH BiJl PO3BiAyBaJIbHO-IIIIPUBHOT JISUTBHOCTI IHO3EMHHX CIIELiaJIbHUX CITYkO0, MocsiraHb 3 00Ky OKpe-
MUX OpraHizauill, Ipyn Ta 0ci0, a Takoxk 3a0e3[1eUeHHs] OXOPOHU AepxkaBHOI TaeMHulli [1]. Oxpemo Ha-
TOJIOIIEHO, IO 10 3aBaaHb CBY Takox BXOAWTH MMOTIEpeKEHHS, BUSBICHHS, IPUITMHEHHS Ta PO3KPUTTS
KPUMiHAJBHUX NIPABONOPYIIEHb IPOTH MHPY 1 O€3IMEKH JIOACTBA, TEPOPU3MY Ta 1HIIUX MPOTUIIPABHUX
IiH, siki Oe3rmocepeHbO CTBOPIOIOTH 3arpo3y KUTTEBO BAXKJIMBHUM iHTepecaMm Ykpainu [1]. Peanizaris
yCiX Ha3BaHMX MMOBHOBAXEHB IpariiBHuKaMu CBY crnpsmoBana Ha 3a0e3MedeHHsI IPaBONOPSIAKY B yKpa-
{HCHKOMY CYCIIUIBCTBI Ta CB1TYUTH IPO IX 0araTOBEKTOPHICTb.

3akoH Ykpainu «IIpo HamioHanbHy Oe3neky YkpaiHu» BusHadae poib Ta Micue CBY y ckmani
CeKTopy Oe3rnekd i 000poHU YKpaiHH, a TAKOXK KOHKPETH3Ye HapsMKH AisutbHOCTI CBY momo 3a6e3me-
YCHHS JICPYKABHOT OC3MEKH: MIPOTU/IISI PO3BiTyBaIbHO-TIAPUBHIN AISITBHOCTI IPOTH YKpaiHu, 60poThba
3 TEPOPU3MOM; KOHTPPO3BilyBaJIbHUN 3aXHUCT JCPKABHOTO CYBEPEHITETY, KOHCTUTYIIITHOTO JIaxy 1 Te-
pHUTOpiaNBbHOT ITICHOCTI, 00OPOHHOTO i HAYKOBO-TEXHIYHOTO MOTEHIIIay, KibepOe3neku, iHpopmarriii-
HOI Oe3neKyu AepiaBu, 00 €KTIB KPUTUUHOI iIHPPACTPyKTYpH; OXOpOoHa AepkaBHOI Taemuuui [3]. IIpu
I[bOMY BapTO HaraJary, 110 BUKOHAHHS IOCTABJICHUX 3aKOHOIABCTBOM 3aBJaHb IOAO 3a0€3MEUCHHS
JIepiKaBHOT OE3MEKN € CKIIAIOBOIO MiATPHMAHHS IIPABOIOPSIKY B ACPIKaBi.

B 3axoni Ykpainu «IIpo 3amobiranHst Kopymiii» Bu3HaueHo mnpauiBHHKIB CBY, sik cy0’ekTiB
JIeKJIapyBaHHsI, a Takoxk HazieHo CBY xoMmeTeHmi€ero mpoBeJeHHs CrielialbHOT EPEBIPKH 010 HasIB-
HOCTI B 0COOHM JIOMYCKY JI0 JIep>KaBHOT TAEMHHIII, a TAKOXK 11010 BITHOIIECHHS 0COOM /10 BUKOHAHHS Biii-
ChKOBOTO 000B’s13KY [4]. ToOTO 3a0€3neueHHs TOTPUMaHHS aHTUKOPYIIHHOTO 3aKOHO/IABCTBA LIISTXOM
IPOBEJICHHS CIIELiabHOI EePeBipKU OKpeMuX ocid Takox € mpeporatisoro CBY, 1mo npossisie opran
SIK cy0’ekTa 3a0e31eUeHHs IPABOIIOPS/IKY TAKOXK.

3akoH Ykpainu «IIpo opranizauiiiHo-npaBoBi OCHOBH OOpPOTHOU 3 OPraHi30BAHOIO 3JI0YUHHI-
CTIO» 4iTKO BiHOCUTH CBY 10 nepkaBHUX OopraHiB, siki OepyTh y4acTb y O0pOTHOi 3 OpraHizoBaHOIO
3JI0YHMHHICTIO, a TakoK Haaisie CBY (yHKIISIMH KOOpIUHALT TiSUTBHOCTI IHIIUX OPraHiB y HANPSIMKY
MPOTU/IIT KOPYIIIT Ta OpraHi3oBaHill 3JIOYMHHOCTI y ckiaji KoopauHaliiftHOTo KoMiTeTy 1no 60poTh0i
3 KOPYIIII€I0 1 OpraHizoBaHOI 3JI0UYMHHICTIO [S].

Va3 [pe3unenta Yipainu «I1po BHOpsaKyBaHHS BUTOTOBJICHHS, IPUAOAHHS Ta 3aCTOCYBAHHS TeX-
HIYHMX 3ac00iB JuIsl 3HATTS iH(OpMaLT 3 KaHAJIB 3B 5I3Ky» YiTKO BCTAHOBJIIOE, 110 pealizallito JepiuaBHOT
TIOJIITHKY 3 PO3POOJICHHSI, BUTOTOBJICHHSI, pealti3allii Ta MpHIOaHHs CIelialbHUX TeXHIYHUX 3ac0o0iB st
3HATTS iH(OpMAIIT 3 KaHAJIB 3B'SI3KY, IHIIHUX 3aCO0IB HEIIACHOTO OJiepyKaHHs iH(opMallil Ta 3a0e3rneyeHHs
JICP’KaBHOTO KOHTPOITHO 1 KOOP/MHALIT AiSUTBHOCTI JIepKaBHUX OprauiB y 1in cepi 3aiiicarioe CBY [6].

BuiiieHaBeieH1 TOJIOKEHHST HOPMATHBHO-TTPABOBUX aKTIB CBiuarh mpo e, mo CBY He Tinbku
€ CaMOCTIHHNM Ccy0’€KTOM 3a0e3MeueHHs IPaBONOPSIIIKY, ajle i 3A1HCHIOE KOOPANHALIIO TisUTBHOCTI 1H-
HIAX JACPKABHUX OPTaHiB.

3akoH Ykpainu «IIpo 60poTs0y 3 Tepopusmom» Bu3Hadae Ciyx0y Oe3neku YkpaiHu rOJIOBHUM
OpraHOM y 3araJIbHOEPKaBHII cuCTeMi OOPOTHEOU 3 TEPOPUCTHIHOIO TisTbHICTIO, KOHKPETH3YE TIOBHO-
BaxkeHHs1 CBY, sik cy0'ekra, 1110 6€3MOCEPEaHbO 3IHCHIOE OOPOTHOY 3 TEPOPU3MOM, Y TOMY YHCIII Ha-
ninsie CBY MOBHOBa)KEHHSIMU IIOJI0 3/IHCHEHHS! aHTUTEPOPUCTUYHOT MMiITOTOBKH HACEICHHS 3 METOI0
MIATOTOBKY TPOMA/JISIH JI0 JIid B YMOBaX TEPOPUCTHYHOTO aKTy [7].

3akoH Ykpainu «IIpo KOHTppO3BiayBaibHY NisUIbHICTHY Bu3Hadae CBY crenianbHO yroBHOBa-
JKCHHM OPraHOM JepXKaBHOI BIIaly y chepi KOHTpposBiayBanLHoi JISUIBHOCTI, SIKMH 3A1HCHIOE OpraHi-
3110 Ta KOOPAMHALIIO AisUILHOCTI HIIMX OPraHiB ACPKABHOI BIIA/N Y LbOMY HANPAMKY, & TAKOK KOH-
KpeTusye nosHopaxeHHs CBY B X011 KOHTPPO3BiAYBAIbHOI AiSUIBHOCTI Ta COLLiabHI i PaBOBi rapaHTii
CHiBpOOITHUKIB OpraHiB i miapo3aiaie CBY, siki 31iiCHIOITh KOHTPPO3BiAyBaIbHY TiSUTBHICTE [§].

B nonoxennsix 3akony Ykpainu «IIpo nepkaBHy TaeMHHUII0» 3akpimienuit 3a CBY craryc cre-
LiaJIbHO YIOBHOBAXCHOTO JIEPKABHOTO OpraHy B cdepi 3a0e3MeUCHHs] OXOPOHHU JIePKaBHOT TAEMHHIII,
HAJUISI0YM OpraH MOBHOBAXKCHHSM 100 3A1HCHEHHS KOHTPOJIIO 3a JOICP KaHHSAM 3aKOHOAABCTBA IIPO
JIep>KaBHY TA€EMHULIIO B A€PKABHUX OpraHax, OpraHax MiCIIeBOTO CaMOBPSlyBaHHs, Ha MiANIPUEMCTBAX,
B YCTaHOBAX 1 OpraHi3aligx; Bu3Ha4eHa poirb CBY B oxopoHi nep:kaBHOI TaeMHHII [9].

B 3akoni Ykpainu «IIpo orneparuBHO-pO3IIYKOBY JisUIBHICTBY, KpiM HajaiaeHHss CBY nmoBHOBa-
JKCHHSIMU I10JI0 3/[IICHEHHS OTIePaTHBHO-PO3IIYKOBOT AisJIbHOCTI, Bu3HaueHo cratyc CBY, sk koopau-
HAI[IITHOTO OpraHy IIiJ] yac peasi3allii mpas miIpo3AiIiB, SKi MPOBOAITH ONEPATHBHO-PO3IIYKOBY JIisiib-
HICTB 3 METO 00poTHOU 3 TepopuaMoM [ 10]. Taka O3uUILis 3aKOHOAABIIA 11I€ Pa3 MiAKPECITIOE MPOBITHY
nosutio CBY Ha KII040BHX HAaIpsMKax IiJ yac 3a0e3MeYeHHs] IPaBOIOPSAAKY B AEpiKaBi.

IMepenik HOPMATHBHO-TIPABOBHUX AKTIB, SIKi BU3HAYAIOTh MOBHOBaKeHHs CBY He BHYEpITHHM,
amke CBY HajmineHa MIMPOKUM CHEKTPOM BHUIB AisTIBHOCTI, OKpeMi HanpsMku fisuibHocTi CBY He
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€ myoOniynoro iHdopmaiero. Kpim toro, Buau aisinsHocti CBY MOXyTh TpanchOpMyBaTUCs BiIIIOBiIHO
JI0 BUMOT cycninbeTBa. OHAK, 3 BUILE BUKIAJAEHOIO MOXKHA 3pOOMTU BUCHOBOK IIPO Te, 10 Y cepi
3abe3neueHHs npasonopsaaky CBY HaxineHi KOMIETEHII€0, Ik 0€310CepeIHbO BUKOHYBATH (yHKLIT
y 1iit cdepi 3a pisHUME HAPSIMKaMH, Tak i Opatn Ha ce0e BiMOBIJABHICTD, IK KOOPAWHAIIIHHUI Op-
raH, 3MIHCHIOUH YIPABIiHHS 1HIIUMH JICP)KaBHUMH OPTaHaAMH Yy TICBHOMY HANpsSMKY 3a0e3MeUeHHs
MIPABOMOPSIKY, @ TAKOXK BUCTYIIAaTH KOHTPOJIIOIOYHM, CHELiaIbHUM a00 TOJOBHUM Cy0’€KTOM 3a KOH-
KpPETHO BU3HAUCHUMH BUJIAMH JISUTLHOCTI 317151 3a0€3TICYCHHS PABOMOPSIIIKY.

3MiCT e Kareropii «TPABOTIOPSIOK Joci nepelyBae MpeIMETOM JMCIYTIB BITUM3HIHMX Bue-
HHX, SKI PO3BHBAIOThH Teopu NPaBONOPSIKY Ha MiJICTaBi 3acajl, 3aKNaJCHNX B PajAHCHKIl KO, Opi-
EHTYIOUHCh HA €BPOICHCHKI HAyKOBi Tedii Ta mpaBoposyminms. OnHak, HaM Gu3bKa AyMKa mpo Te,
10 ITPABOMOPSIOK BUCTYIIAE B POJIi CMUCIIOBOTO IIPU3HAYCHHS [IPaBa, SIKE TOCATAETHCS 3a0e3MedeHHIM
cTabiIbHOCTI Jrosickkoro OyTTs [11]. BiamosiaHo, MpaBOMOPSIOK — 1€ CKIIa0Ba CYCIIIBHOTO MOPS/I-
Ky, CYTHICTb SIKOTO TIOJISITA€ B MPABOBIi periaMeHTallil Ta 3a0e3NeueHHi JOTPUMaHHS YHHHUX HOPM
npasa, 10 PEryJIOKTh CyCITiIbHI BITHOCUHU B JICP)KaBH, a TAKOXK JOTPUMAHHS NpaB i CBOOO JIFOANHU
1 rpoMasiTHUHA.

CriBigHocsiun noHoBaxkeHHss CBY i3 3micTom TPABOTIOPS/IKY, MOKEMO CTBEPILKYBATH, IO
CBY e cy0’exrom 3abe3neueHHs NPAaBOLOPSIKY B ACPikKaBi, KMl peaslisye HaJaHi 3aKOHOM IIOBHOBA-
JKEHHSI 3 METOI0 3a0e3NeUeHHs IpaB i CBOOO JIFOAWHHY 1 'POMAaJSIHUHA, CYCIIJIBHOTO JIay, a TAKOXK YHH-
HUX HOPM 3aKOHOIABCTBA.

KonkpetHi noBHoBaxxeHHs1 CBY, BU3HaYeHI HOpMaMHU 1IpaBa, BTIJIFOIOTHCS B OKpeMUX (DYHKIIISIX
CBY. IlIBaiixa M. M Bunainse Taki pynkuii CbY: npodinakruuna; KOHTppO3BiAyBaibHa; IpaBo3adesie-
4yyBaJibHA; iH()OpMaLiHHO-aHATITUYHA; HAI[IOHAIIBHO-0€311eK0Ba; KpUMIHAIBLHO-FOCTHUIIFHA; MIXKHAPO/I-
HO-TIPaBOBA; MIXKBIJIOMUYO-TIApTHEPChKa (DYHKIiS; HayKoBO-TexHIuHa (yHKiis [12]. [ana knacudikarris
po3kpuBae CBY, sik iep»aBHO-BJIa{HHI OPTraH, OPIEHTYHOUNUCh HA BUIH 11 TiSUTBHOCTI.

Kymeiiko A. B., B cBOIO uepry, HaroJolrye Ha HasiBHOCTI CIeLialIbHOTO IpaBoBoro crarycy CBY,
nigkpeciorouy, mo CBY € nepskaBHUM IPaBOOXOPOHHUM OPTraHOM CHELIAJILHOTO IPU3HAYECHHS, SIKU 3a-
Oesneuye nepxkaBHy Oesrieky Ykpainu [13]. ABrop Tak camo BOauae crienianbhe npuzHadeHHst CBY kpi3b
MIPI3MY TIOKJIaTHAX Ha OpraH MOBHOBAYKEHB, TOOTO HOTO (DYHKIIOHATHEHE MPH3HAYCHHSL.

Pasom 3 uum bpycakora O. B. Haronoiye Ha oueBuIHIH OararoBeKTOpHOCTI AisibHOCTI CBY,
OCHOBHOIO METOI CTBOPEHHSI Ta JSUTBHOCTI SIKOT € 3aXHCT Jep)KaBHUX IHTEpeciB y BCiX cdepax Bil
BHYTPIIIHIX 1 30BHIIIHIX 3arpo3 [14]. [liaTpuMyeMo MO3HUIII0 AOCTIAHULI MOAO MIHUPOKOrO KOMA I0-
BHOBa)KCHb, SKMMU HajieHna CBY, 1110 BiAMOBIAHO crpusie pO3MINPEHHIO KPUTEPITB Kiacudikarlii BUKO-
HYBaHUX OpPraHoM (yHKIIii.

3Bakaroud Ha HOPMAaTHBHO BCTAaHOBIECHY komreTeHIil0o CBY, a Takox Te, Mo peamizalis came
(GyHKIIT PaBONOPSIIKY BiZOYBAETHCS 3aBISKH (POPMYBAHHIO 1 MiITPUMAHHIO CTaO1ILHOTO ITPABOBOTO
CTaHy CUCTEMH CYCITUIbHUX BIJIHOCHH, BB2)KA€EMO, IO ICHYIOTh MMiJICTABU CTBEPIKYBATH, 110 SIK CYy0’ €KT
3abe3neyeHHs npaponopsiiky CBY takox HanxineHa QyHkiieo npaBonopsaky. [Ipornonyemo min GyHK-
Li€10 TIPaBONOPSIKY, BUKOHYBaHOIO CBY, po3ymiTu cykynHicTh HanpsaMmKiB aisiibHOCTI CBY, 3akpime-
HUX Ha 3aKOHOJABUOMY DiBHi i 31iliCHIOBaHMX BHAC/IJOK peaji3alii JaHUM OpPraHOM KOMILIEKCY I10-
BHOBA)XCHB, CIIPSIMOBAaHHX Ha BUKOHAaHHS 3aBnaHb CBY i3 3a0e3neueHHs 1epkaBHOI Oe3mekn YKpaiHH.
AJpKe Bce K Taku 3a0e3MedeHHs JepiKkaBHOT Oe3MeKn € OCHOBHOO MeToro AisutbHOCTI CBY.

Edexrusna peanizanis ¢yHkiii npaBonopsaky CBY miarBep/KyeThesi CTATUCTHYHUME JIAHUMHU
010 PE3YJIBTATIB ISUILHOCTI Oprany. 30KkpeMa, ctaHoM Ha Oepe3erb 2024 poKy BiJl OYaTKy IOBHOMACIII-
TaOHOTO BTOPrHEeHHs pd Ha TepuTopito Yipainu crniBpoditHukn CBY mposiBuim cede sk akTHBHUI cer-
MEHT 3a0e3I1eUeHH s [IPaBONOPSAKY B CepeuHi AepxkKaBH. Y cdepi IpoTuail po3BigyBalbHO-IIPUBHOI Ta
JUBEPCIHOL JisIbHOCTI 3a el nepiof Oyno posnodaro 3088 kpuMiHaIbHI NPOBAMKEHHS, y TOMY UHCIL
2535 —3a cr. 111 KK Ykpainu «lep:xaBHa 3pajga», 77 npoBamkensb 3a cr. 113 KK Vkpainu «Jlusepcisy,
476 — 3a ct. 114-2 KK Vipainu «Ilepenada indopmarii mpo 36poitai Cun Ykpainn». 3a iuMu Matepia-
namu CBY cynamu Yipainu BuHeceHo 499 o0BuHyBaibHUX BUpoKH: 384, 8, 107 BupokH BifmosiaHo [15].

VY chepi BukputTs KonobapaHTiB npenctaBHukamMu CBY posznovarto 7230 kpuMiHaIBHUX TPOBa-
JDKSHHS, y TOMY 9MCIli 636 — 32 03HaKaMH [TOCATaHHS Ha TEPUTOPIaNbHy LITICHICT 1 HETOTOPKaHHICTh
VYkpainu (ct. 110 KKVY); 6478 — 3a BuMHEHHS K0J1a0OpaLiitHOT AisJIbHOCTI Ta MOCOOHUIITBA JAepKaBi-a-
rpecopy (ct. 111-11 111-2 KKVY); 36 — 3a nii, cipaMoBaHi Ha HACUJIBLHULIBKY 3MiHY YH MOBAJICHHS KOH-
CTUTYLiIHOTO J1aTy a00 Ha 3aXOILUICHHS AepxkaBHOI BIaan (cT. 109 KKVY) [15].

CraTtucTHYHI JaHi MiATBEpIKYIOTh KifodoBe 3HaueHHs CBY y HampsMKy TOIONaHHS 3arpo3
MIPABOMOPSIKY B JIEPrKaBi, 110 HA0YJI0 0COOIMBOTO 3HAYCHHS B YMOBaX 30pOWHOTO KOH(IIIKTY HA TepH-
Topii Ykpainu Ta Oy/e akTyaJbHHM 1 B MiCISIBOEHHUH MEPioI.
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Bapro Takox 3ayBaXKMTH, IO IIPABOBE PETYIIOBAHHS Ta aAMiHICTpyBaHHsS IisuibHOCTI CBY
10/10 3a0e3reueHHs MPaBoONOPSIIKY He Mae BigOyBaTUCs BIIOKPEMJICHO, a JIMILE B KOMIUICKCI 3 JTisib-
HICTIO 1HIIMX Ccy0’eKTiB 3a0e31eueHHs PaBONOPSIKY, aJUKE B i1eai KoKeH Cy0 €KT Ma€ BiINOBiIaTh
3a cBoIo c(epy BIHBY. Cy0’e€KTH, SKi BXOIATH IO CHCTEMH Cy0’€KTiB 3a0e3IIeUeHHs IPaBOMOPSJIKY,
3HAXOMATHCS y TICHOMY B3a€MO3B’SI3KY. 3B’SI3KH, IO BH3HAYAIOTh CYTHICTH B3a€MOJIi MPaBOOXOPOH-
HUX OpTaHiB Ta iHIIUX Cy0 €KTIB y cepi 3a0e3neUeHHs PaBOMOPSIIKY, TOBUHHI MaTH CBOE FOPHINYHE
3aKpIMJICHHS Ta IPyHTYBaTHCA HAa €AMHUX MpHHIMMAX. [IpUKiazoM KOMIIEKCHOTO MiAXOMY 1O BpETy-
JIIOBAaHHS [iSUIHOCTI OpraHiB npaBonopsaaky € Yka3 IIpesunenrta Yipainu «IIpo Kommiexcuuii ctpare-
riyHui 1aH peGopMyBaHHs OpraHiB MPAaBOIOPSAKY K YACTUHH CEKTOPY Oe3leku i 00opoHH YkpaiHu
Ha 2023-2027 poxny [2], skuil B 3araIbHOMY BHIIIS, aJle CHCTEMHO, BPaXOBYIOUH OCOOIUBOCTI isiTb-
HOCTI KOKHOTO OpTaHy BH3HAYMB 3MICT i HAIPSIMH pehOpMyBaHHS OPraHiB MPaBOIOPSAKY.

BucHoBku. 3a pesynsraTaMi IIPOBEACHOTO JOCIHIIKCHHS MOKEMO KOHCTAaTyBaTH TIPHHAJEK-
HicTb CBY 110 cy0’ekTiB 3a0e3meueHHs MpaBonopsIKy. 3Bakaroun Ha 0araToOBEKTOPHICTD JiSUTBHOCTI
CBY, opran Moxxe sIK caMOCTiIHO BUKOHYBaTH (DyHKIIT 1100 3a0e3eueHHs IPaBONOPSIIKY B ACpiKaBi,
TaK 1 BUCTYIIAaTH KOHTPOJIIOIOUUM, KOOPAUHALIMHIM, CleliaJbHUM 200 TOJIOBHUM Cy0’€KTOM 3aJI€XKHO
BiJl HAJaHUX 3aKOHOJABCTBOM I10BHOBAXKEHb.

CrnucoK BUKOPUCTAHMX JIKepeJ:

1. IIpo cimyxOy Oesnexu VYkpainu: 3akoH Ykpainum Big 25.03.1995 No 2229-XII. URL:
https://zakon.rada.gov.ua/laws/show/2229-12#Text

2. Ilpo KomriekcHuit cTpateriyHuii iad peopMyBaHHs OpraHiB MPABOMOPSAKY SIK YaCTHHH
cekTopy Oesrneku i o6oporn Ykpainu Ha 2023-2027 poku: Ykas [Ipesunenta Yipainu Big 11.05.2023
Ne 273/2023. URL: https://zakon.rada.gov.ua/laws/show/273/2023#Text

3. Ilpo HauioHanbHy Oe3neky Ykpainu: 3akoH Ykpainu Big 21.06.2018 Ne 2469-VIII. URL:
https://zakon.rada.gov.ua/laws/show/2469-19#Text

4. Ilpo 3amoOiranHs kopymuii: 3akoH VYkpainu Bin 14.10.2014 Ne 1700-VII. URL:
https://zakon.rada.gov.ua/laws/show/1700-18#Text

5. TIpo opranizauiiiHO-IpaBOBI OCHOBH OOPOTHOM 3 OPraHi30BaHOI 3JI0YUHHICTIO: 3aKOH YKpai-
Hu Bix 30.06.1993 Ne 3341-XII. URL: https://zakon.rada.gov.ua/laws/show/3341-12#Text

6. IIpo BHOpsAAKYBaHHS BUTOTOBJICHHS, NMPUAOAHHS Ta 3aCTOCYBAHHS TEXHIUYHMX 3ac00iB Ui
3HATTS iH(OpMalil 3 kaHamiB 3B’3Ky: Yka3 IIpesunenta Ykpainu Big 13.04.2001 Ne 256/2001. URL:
https://zakon.rada.gov.ua/ laws/show/256/2001#Text

7. IIpo GopoteOy 3 Tepopm3moMm: 3akoH VYkpainu Bim 20.03.2003 Ne 638-IV. URL
https://zakon.rada.gov.ua/laws/show/638-15#Text

8. TIpo KOHTPPO3BiMyBalbHY MisUIbHICTE: 3akoH Ykpainu Bim 26.12.2002 Ne 374-1V. URL
https://zakon.rada.gov.ua/laws/show/374-15#Text

9. Ilpo nepxaBHy TaemMHuLIO: 3akoH Ykpainu Big 21.01.1994 Ne 3855-XII. URL:
https://zakon.rada.gov.ua/laws/show/3855-12#Text

10. TIpo omepaTHBHO-PO3LIYKOBY MisUIbHICTh: 3akoH Ykpainu Big 18.02.1992 Ne 2135-XII.
URL: https://zakon.rada.gov.ua/laws/show/2135-12#Text

11. O6opotoB FO.H. I[eHHOCTHO-HOPMATHBHBIC OCHOBaHMs CTAOWJILHOTO MPABOIMOPSIKY. AK-
myanvHi npobnemu oepxcasu i npasa. 2009. Ne 49. C. 258-263. URL: http://www.apdp.in.ua/v49/45.pdf

12. [lBaiika M.M. Micue i 3naueHnsa Ciy:x0Ou Oe3nexu YkpaiHu B peanizauii aAMiHiCTpaTUB-
HO-IIPABOBOTO MEXaHi3My 3a0€3IeUCHHS IIpaB i CBOOOX rpoMansH. AnanimuuHo-nopisHaIbHe Npagos-
nagemeo. 2023. Ne 4. C. 282-286. DOI https://doi.org/10.24144/2788-6018.2023.04.47

13. Kymeiiko A. B. AamiHicTparuBHo-tipaBoBuii craryc Ciy:xOu Oe3neku YKpaiHu y cucTemi
cy0’€KTIB MPOTH/IIT 3IOYMHHOCTI: aBTopedepar aucepTaiii Ha 3700y TTs HAyKOBOTO CTYIICHs KaHAuaaTa
fopunnuHuX Hayk. Xapkis: XHYBC, 2016. 22 c.

14. bpycakoBa O.B. IlpaBoBi ocHoBu aisuibHOCTI CiyxOu Oesmeku VYkpaiHu sIK Cy0 ek-
Ta nmyoniunoi Bnagu. FOpuouunuii naykosuil enexmponnutl scypran. 2023. Ne 12. C. 533-535. DOI
https://doi.org/10.32782/2524-0374/2023-12/130

15. Pesynsraru CBY 3a yac moBHOMAcIITaOHOTO BTOPTrHEHHS (CTaHOM Ha OepeseHb 2024 poky).
URL: https://ssu.gov.ua/rezultaty-sbu-za-chas-povnomasshtabnoho-vtorhnennia-stanom-na-berezen-
2024-roku

58



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

YK 342.9
DOTI https://doi.org/10.32844/2618-1258.2024.6.10

MAIIYK A.B.

B3AEMO/IA BIOPO EKOHOMIYHOI BE3ITEKU YKPATHH
3 IHIIUMHU NPABOOXOPOHHUMMU OPTAHAMMU TA IHCTUTYTAMHU
I'POMAJAHCBKOI'O CYCILJIBCTBA OO 3AIIOBITAHHA
TA TPOTHUAII PU3UKAM EKOHOMIYHIN BE3IEII

INTERACTION OF THE BUREAU OF ECONOMIC SECURITY OF UKRAINE
WITH OTHER LAW ENFORCEMENT AGENCIES AND CIVIL SOCIETY
INSTITUTIONS IN PREVENTING AND COUNTERING RISKS
TO ECONOMIC SECURITY

AKXTYaJbHICTD CTaTTi MOJSTAaE B TOMY, IO 3BR)KAIOYH HA IIEHTpaJbHE MicCIle aHa-
niTnyHol QyHKIIT B AisuibHOCTI Bropo exoHomiuHOi Oe3rneku Ykpainu, ii mpeaMeTom
€ TH(OpMaIlisl, BEJMKY YaCTHHY SKOI OTPHUMYETHCS Y MOPSAKY B3a€MOJIi 13 opraHaMu
JiepkaBHOI By, 30KpeMa, IPaBOOXOPOHHNMH, MIiCLIEBOTO CaMOBPSIyBaHHS Ta 1HCTH-
TyTaMU IPOMAJSIHCBKOIO cycriibcTBa. Takoxk, biopo exonomiunoi Oe3nexu Ykpainu y
npoueci cBO€l AisUIbHOCTI B3a€MOJIiE 3 OpraHaMH Jep>KaBHOI BJaau, OpraHaMu Miclie-
BOTO CaMOBPSIIYBAaHHS, IHIIMMH OpraHAMH BIAIH, IiIIPHEMCTBAMHU, YCTAaHOBAMH Ta
oprauizarfisiMu, GaHKaMu Ta IHIUME (iIHAHCOBUMH YCTAaHOBAMH BIJIMOBIIHO JI0 3aKOHY.
OpHax, B 3aJISKHOCTI BiJl METH B3a€EMOJIIT, ii MPeIMET Ta Cy0’ €KT 3 SIKHM BCTAHOBIHOKOTh-
sl BITHOCUHH, BIJIPI3HSAIOTHCS MOPSIOK Ta OCOOIMBOCTI HANPSIMIB CIIBIIpalli. Y CTaTTi,
CIIUpParOYuCh Ha aHani3 HayKOBUX HOFHHlIiB BUYCHHUX Ta HOPM YMHHOT'O 3aKOHOAAaBCTBa, ap-
TYMEHTOBAHO, 110 B3aeMozis bropo exonomiuHO1 Oe3neku YKpaiHu 3 iHIIMMU OpraHaMu
JIepKaBHOI BIIa 1, MICIIEBOTO CAMOBPSITyBaHHs, [IPAaBOOXOPOHHIMH OpPTaHAMH Ta iHCTH-
TYTaMHU FPOMAJITHCHKOTO CYCITUILCTBA BiJOYBA€THCS 32 TPhOMa OCHOBHHMH HAIIPSIMaMU:
MDKBIZIOMYHM, KPHUMiHAJIBHO-TIPOIIECYaIbHIM Ta 0€3M0CepeHbO HAIPSIMOM B3a€MOJIIT
13 IHCTUTYTaMHU FPOMAISTHCHKOTO CYCIibCTBa. HaaHo 3MiCTOBHY XapaKTEPUCTHKY KOXK-
HOMY 13 OKpECIICHUX HanpsMiB. 3po0IeHO BUCHOBOK, L0 B3a€EMOJIisi BIOpo eKOHOMIUHOT
Oesrnexy YKpaiHW 3 iHIIMMH OpraHaMy AEpXKaBHOI BIIaaH, MICIIEBOTO CaMOBPSIyBaHH,
PaBOOXOPOHHMMH OPraHaMH Ta HCTHTYTaMH IPOMaSHCBKOIO CyCIiIbCTBA Binbysa-
€ThCs1 33 TPHOMA OCHOBHMMI HANPSMAMH: MKBIZOMYHM, KPHMIHAIILHO-IPOLECYalIbHUM
Ta 0e310Cepe/iHbO HANPIMOM B3a€MOIT i3 IHCTHTYTaMH IPOMAISHCHKOIO CYCIIIbCTBA.
MixBizoM4a B3a€MOisl, TEepeayciM, CIpsSMOBaHA Ha OTPUMaHHS HEeoOXimHOi iH(Op-
Marlii Ta JocTymy 10 iHQOpMAaIiHHUX JKEepel, BOJIOAUIBIIME SKHX € OpraHd BIAIH i
MICIICBOTO CaMOBpSIIyBaHHs, Ta SIKi MalOTh 3HAYCHHS Ul BUKOHAHHS (QYHKIH 111070
3an00iranHs Ta NPOTUAIl pU3UKaM eKOHOMIuHIH Oe3neni Ykpainu. Y BUNagKy peaizawii
KPUMiHaJIBHO-IIPOIECYaIbHOI B3a€MOJIi MOBA Ii/ie PO NMPUMYCOBE OTPUMAHHS JOCTYILY
J0 HeoOxigHoi iHopMauil Ta ii JKepes Ha MifCTaBl Cy[J0BOI CaHKII B MEXaX KpUMi-
HAJIBHOTO MPOBaKEeHHs. BogHovac, hopmart criBmpalili i3 iHCTUTYTaMU TPOMaJISTHCHKO-
TO CyCIIBCTBA 3/€OLTBIION0 OPIEHTOBAHO HA BIOCKOHAJICHHS T4 PO3BUTOK JIisUIBHOCTI
Bropo ekoHoMiuHOT Oe3niekn Ykpainu, 3a0e3reueHHs 3aKOHHOCTI Ta e(DeKTUBHOCTI HOTo
po6oTH, KOHTPOJIb BUKOHAHHS KaJpaMy OpraHy CBOiX LITbOBUX (yHKIIIH.

Knwuoei cnosa: 63acmoodis, bropo eKkoOHOMIUHOI Ge3neKu, npasooxopoHHi OpeaHu,
2POMAOAHCHKE CYCRINLCMBO, 3an00ieantsl, NpOmMudis, pusuKu, eKOHOMIYHA De3nexa.

The relevance of the article lies in the fact that, given the central place of the
analytical function in the activities of the Bureau of Economic Security of Ukraine, its
subject is information, a large part of which is obtained in the process of interaction
with state authorities, in particular, law enforcement, local self-government and civil

O TTAIIYK A.B. —3100yBau (HaykoBo-m0cmiiHHIA IHCTUTYT MyOIiYHOTO TIpaBa)
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society institutions. Also, the Bureau of Economic Security of Ukraine in the process
of its activities interacts with state authorities, local self-government, other authorities,
enterprises, institutions and organizations, banks and other financial institutions in
accordance with the law. However, depending on the purpose of the interaction, its
subject and the subject with which relations are established, the procedure and features
of the areas of cooperation differ. The article, based on the analysis of scientific views of
scientists and the norms of current legislation, argues that the interaction of the Bureau
of Economic Security of Ukraine with other state authorities, local governments, law
enforcement agencies and civil society institutions takes place in three main directions:
interdepartmental, criminal procedure and direct direction of interaction with civil
society institutions. A substantive characteristic is provided for each of the outlined
directions. It was concluded that the interaction of the Bureau of Economic Security
of Ukraine with other state authorities, local governments, law enforcement agencies
and civil society institutions takes place in three main directions: interdepartmental,
criminal procedural and direct direction of interaction with civil society institutions.
Interdepartmental interaction is primarily aimed at obtaining the necessary information
and access to information sources, the owners of which are authorities and local
governments, and which are important for performing functions related to preventing
and counteracting risks to the economic security of Ukraine. In the case of implementing
criminal procedural interaction, we are talking about forced access to the necessary
information and its sources on the basis of a court sanction within the framework of
criminal proceedings. At the same time, the format of cooperation with civil society
institutions is mainly focused on improving and developing the activities of the Bureau
of Economic Security of Ukraine, ensuring the legality and effectiveness of its work, and
monitoring the performance by the body's personnel of their target functions.

Key words: interaction, Bureau of Economic Security, law enforcement agencies,
civil society, prevention, counteraction, risks, economic security.

AKTYaJIbHICTh TeMH. 3BaXKAIOYM HA IICHTPAJbHE MicClle aHATITUYHOT (QYHKIII B JisUIBHOCTI
Bropo exoHomiuHOI Oe3riekn Ykpainu, i npeaMeTom € iHdopmallisi, Belnuky 4actuny sikoi BEb orpumye
y HOPSAKY B3a€MOIT i3 OpraHaMu Aep KaBHOI BJIaIU, 30KpeMa, IPaBOOXOPOHHUMH, MiCIIEBOTO CaMOBPSI-
JIyBaHHS Ta IHCTUTYTaMU IPOMAJITHCBKOTO CyCIiNbCTBA. 3akoH Ykpainu «IIpo Biopo ekonomiuHo1 6e3-
neku YKpainuy» B yacTuHi 1 crarti 7 3akpimmoe: BEB y npoueci cBo€i IisIbHOCTI B3a€MO/II€ 3 OpraHaMu
JIep>KaBHOT BIIaJIU, OpPraHaMH MiCIIEBOTO CaMOBPSIIyBaHHsI, IHITMMH OpraHAMU BIIA/IH, ITiIPHEMCTBAMH,
YCTaHOBAaMH Ta OpraHizalissMu, OaHKaMH Ta THIMUMH (PIHAHCOBUMHU YCTAHOBAMH BiJIMOBIIHO 70 3aKOHY
[1]. OnHak, B 3aJI€KHOCTI Bii METH B3a€MOJIIT, 11 mpeMeT Ta cy0’€KT 3 SIKHM BCTAHOBIIIOKOTHCS BIJHO-
CUHH, BIIPI3HSAIOTHCS TIOPSIOK Ta OCOOIMBOCTI HANPSIMIB CITiBIIPALL.

Cran pociigkedss npoodaemu. Oxkpemi npoOaeMHi MUTaHHSA, IpUCcBAYeHi podoti Bropo exo-
HOMiuHOT Oe3neku YkpaiHd, y CBOIX HayKoBHX mpaiix posnisaanu: O. M. Bannypka, B. 1. babenko,
B. B. l'anynsko, O. II. I'ermanens, O. B. Ixxadaposa, B. €. Jlyxosa, B. I. Kypuno, O. A. Macniii,
M. A. Muxkuriok, B. B. [Tuenin, B. O. Poxxkos, O. B. TuxonoBa, Ta iniii. BriM, He3Ba)kaiouu Ha YUCIICH-
HUI HayKOBUH NOpPOOOK, Ha COIOIHI B HAYKOBIii JiTepaTypi HEOCTaTHHO ONPALbOBAHOK) 3AIUIIAETh-
cst mpobiema B3aeMoii bropo exoHOMi9HOT Oe3meku YkpaiHu 3 iHITHMH IPaBOOXOPOHHUMH OpraHAMH
Ta IHCTUTYTaMU TPOMAJITHCHKOTO CYCIIJIbCTBA MO0 3ar00IraHHs Ta MPOTHIIT pU3MKaM CKOHOMIYHIH
Oe3rmeri.

Came TOMy METOI0 CTATTI € OXapaKTepu3yBaTH B3aeMo/Iit0 bropo ekoHOMIUHOT Oe3nekn Ykpai-
HH 3 HIIUMH [TPAaBOOXOPOHHMMH OPraHaMH Ta IHCTUTYTaMU IPOMaSHCHKOTO CYCIIIBCTBA IIO/0 3aIlo-
6iraHHs Ta MPOTUIT pU3UKaM €KOHOMIUHIl Ge3mneri.

Buknan ocHoBHOro Matepiaury. [TounHatoun HaykoBe TOCIIPKCHHS BiJI3HAYMMO, IO HaHIIep-
[I0K0 Ta HAWOUIBII BaXKJIMBOIO € MixBinomua B3aemofisi BED, sika cipsmoBaHa Ha 0OMiH iH(opMalti-
€10 Ta JOCTYI 0 1H(OpPMaliiHUX CHCTEM OpraHiB JEPXKaBHOI BIaJH Ta MiCIIEBOTO CaMOBPSTyBaHHSI.
IOpuIn4HOI OCHOBOKO JAHOTO HAMpPSMY CHIBMpalll € 4acThHa 2, 3 cTarTi 7 THUTYIBHOTO 3aKOHY BiJ
28.01.2021 Ne 1150-IX ne BkazaHO HacTymHe: « YKpalHU Ta IHIIUX JEPKaBHUX OpPraHiB, IO BiAMOBII-
HO J10 3aKOHY 3/1iHCHIOIOTh ONIEPAaTHBHO-PO3IIYKOBY JisUIbHICTh, BCTAHOBIIIOETHCS CIIUTBHUMHU HaKa3aMH
Bropo exoHoMiuHOT Oe3neku YKpalHU Ta BiANOBIIHUX Jep>KaBHUX opraHis. biopo exoHoMmiuHOI Oe3me-
K1 YKpaiHH B NMOPSAAKY, BUSHAYCHOMY 3aKOHOM, Ma€ Oe3I0CepeHiil, y TOMy YHCIi aBTOMAaTH30BaHUH,
JIOCTYI IO aBTOMATH30BaHHUX i1HPOPMAIHUX 1 OBIIKOBUX CHUCTEM, PEeCTpiB 1 OaHkiB (0a3) MaHUX,
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neprkarenieM (aIMiHICTPaTOpOM) SIKMX € JIep)KaBHI OpraHu a00 OpraHd MiCLIEBOTO CaMOBPSAYBAaHHS,
KOPUCTY€TbCS IePKaBHUMH, Y TOMY YUCII ypsAOBUMHU, 3ac00aMU 3B’A3Ky 1 KOMYyHIKalliif, MepexaMu
CIEIiaJIbHOTO 3B 3Ky Ta IHIIMMHU TEXHIYHUMU 3acobamu. [Topsok Takoro JOCTyIy BU3HAYAETHCA Bij-
MIOBITHUMH MKBITOMYHMHE YTOAaMH (JOTOBOPAaMH), CIUTEHAMH Haka3aMu (PO3MOPSHKEHHSIMHI) Ta IPO-
TOKOJIAMH JI0 HUX a00 B MOPSIKY CICKTPOHHOT iH(DOPMAIIIHOT B3a€MO/IiT, SIKIIIO 1HIIE HE Tepe0aueHo
3aKoHOMY [1].

Ipuknagom peaizauii JaHUX 3aKOHOAABYMX IMOJOKEHb € criabHuii Hakas BEB Ta Minicrep-
cTBa BHyTpimHix crnpas Ykpainu (ﬂani MBC) «Ilpo sarBepxenns [lopsiaky enekrporHoi iHpopma-
uiitHoI B3aemoxii bropo exonomiuHoi Gesneku Ykpainu, MiHicTepcTBa BHYTPILIHIX CrpaB YKpaiHH Ta
LCHTPAJIbHUX OPraHiB BUKOHABYOI BIa/IH, AsSUIbHICTb AKHX CHPSIMOBYEThCS Ta KOOpAMHY€eTbes Kaline-
toM MiHicTpiB Ykpainu yepe3 MiHicTpa BHYTPIIIHIX cripaB Ykpainm» [2].

BinnosigHo 1o BkazaHoro [Topsaky, iHpopMaliiiHy B3aeMoir0 3iiiCHIOIOTh Bropo ekoHOMIY-
Hoi Oe3nexu Ykpainu, MBC, [lepskaBHa Mirpaniiina cinyx6a Ykpainu, HamionanbsHa nominis Yipainy,
JlepxaBHa NpHUKOpAOHHA ciyx0a Ykpainu, JlepkaBHa city:x0a YkpaiHM 3 HaJI3BUYaWHHX CHUTYyalliid.
Cy6’exry iH(popMaLiiHUX BITHOCHH IEePEAAOTh Ta NpUMaloTh iHpopMauiiizi ¢daiinu B obcarax Ta 3a
3MICTOM, HEOOXITHHUX JUTS 3MICHEHHS TIOBHOBaKEHb BIJIIOBIHO /10 MOKJIAICHUX Ha HUX 3aBAaHb. [H-
(dopmaitisi, y TOMy YHCII IEPCOHATIBHI JIaHI, 3aIIUTY€EThCSI Y BU3HAYCHUX 3aKOHOIABCTBOM BUIIAIKAX JIJIS
BHUKOHAHHS 3aBJaHb Cy0 €KTiB iH(OpMAaLiHHUX BIAHOCHH i JOCATHEHHs 3aKOHHOI MeTH. Kpim 1poro,
cy0’€KTH, CNUILHO BCTAHOBJIIOKOTH TEPEIIiK BIIOMOCTEH, CTPYKTYypy Ta (opmar iHpopMmauiiHux ¢aii-
JIiB, 1110 MIE€PENAIOTHCS Ta NPUHMAaIOThCs B OPSAKY iH(popMariiiHol B3aeMopii, mpoLeypu B3aeMoIil iH-
cbopManiI?IHI/Ix CHCTEM, q)opMI/I xcypHaniB o6ni1<y iH(popMaLiHHIX (baﬁniB 00MiHY, a TaKO’K BU3HAYAIOTh
BI/IOBINaJIbHI CTPYKTYpHI NiApo3ainu cy6’exTiB iHopmauiiHuX BIIHOCHH, ACpKaBHI MiIIPUEMCTBA,
YCTaHOBH, 5IKi HaJIeXKATh 110 Chepu ynpasIliHHs Cy0’eKTiB iHpOPMALIHHUX BIIHOCHH, 1110 3a0e311e4y0Th
ta (ab0) 3MIHCHIOIOTh TEXHIYHE CYIPOBO/KCHHS aBTOMATH30BaHOTO OOMiHY iH(OpMAIli€r0, Ta BijAIO-
BijHO 10 [Topsiaky i CBOTX MOBHOBa)KEHb, BU3HAUYCHHX 3aKOHOIABCTBOM, MPUHMAIOTh CIIJIbHI PIllICH-
HS, AKi O()OPMITIOIOTH OKPEMHUMH IIPOTOKOJIIAMH ab0 JOTOBOpaMH Npo iHpopMauiiiHy B3aemonito. [H-
(dopmaniiina B3aeMoAis 3A1HCHIOETHCS IUISIXOM 0€3[10CEPEAHBOT0 JOCTYIy 10 iH(pOopMaIiiHuX cucteM
cy0’exTiB iH(pOpMaLiiHUX BITHOCUH 3aC00aMM LIEHTPAIbHOI MiICUCTEMU €AUHOI iH(popMaLiiiHoi cuc-
TeMu MiHicTepcTBa BHYTPIIIHIX CIIpaB a00 CHCTEMH €IEKTPOHHOI B3aeMOJIT JepKaBHHUX eIEKTPOHHUX
iHpOpMaIliiTHUX pecypciB. YV pasi BiZICyTHOCTI MOXKJIMBOCTI 3a0e3MeUeHHs] 0e3M0CePEIHbOTO TOCTYITY
1o iHdopmMartii B pecypceax, IOCTYII 10 HUX MOXKE Ha/IaBaTUCS B 1HIIU CIIOCIO 3 ypaxyBaHHSIM yCTaHOB-
JICHUX 3aKOHOJIAaBCTBOM BUMOT. [Ipu aBTOMaTH30BaHOMY OOMIiHI iH(pOpMaIli€to cy0’ eKTH THPOpMAILiii-
HUX BIJHOCHMH YIPOBaJUKYIOTh OpraHi3alifHO-TeXHIYHI 3aX0[H, sIKi 3a0e31euyloTh 3aXHUCT iHpopMmalii,
1110 IIEPEAAETHCSL, 3 YPaXyBaHHAM CTYIIEHs] 00MEXEHHs JOCTYILy JI0 Hel Ta BiIOB1IHO 10 3aKOHOJaBCTBA
y cepi 3axucry 1HcpopMau11 [2].

B ocrauni poku BEB ykiiaino uiny HU3KY MiKBIZOMYHX Yoz 3 IUTaHb iHQOpMaLiiHOi B3aeMo-
nii, Hanpuknaza: 1) Ha migcrasi Yroau npo iHgopmariiine criiBpoOiTHUITBO M Oe3nocepenubso JAMC
ta BEB Bix 14.01.2022 Ne 2 orpumano nocry J1o 6a3u nannx ACMO «IHcniekropy; 2) Ha TiJIcTaBi 3asB
npo npueananns BEB, Big 07.07.2022 Ne 1/4/0/6730-22 Ta iHIIMX OTPUMAHO JAOCTYI 10 0a3u JaHUX:
Iadopmarniiina cucTeMa €TMHAX Ta epKaBHUX peecTpiB Min 1octy ([lepkaBHuil peecTp pedyoBUX MpaB
Ha HepyXoMe MaitHo, Jep)kaBHUI PeecTp aKTiB IUBIILHOTO CTaHY TPOMAJISH, CTUHUNA PEECTp IOBipe-
HOCTeH, CIUHUN JIepKaBHUN PEECTP FOPUIMYHUX 0Ci0 Ta (i3MYHUX 0Ci0 — MiINPUEMIIIB Ta TPOMAJI-
cbkuX GopmyBanb); 3) i3 Odicom ['eHepaibHOTO POKYpOpa YKIIAJACHO IOKYMEHT, SIKUI HaJa€ JOCTYI
10 €IMHOTO PeeCTpy AOCYIOBHUX PO3CIifyBaHb; 4) Ha MiJICTaBl Yroau npo indopmauiiine cniBpoOiTHU-
uTBO Mix JlepikaBHOIO Ka3HaueHChKOIO Cly»k0010 Ykpainu ta BED Bix 27.05.2022 Ne 59-22 orpumaHo
noctyn 1o 6a3u ganux AC «€-Kasna JIb»; 5) ykiaaeHo yroau mpo iHpopMalliiiHy criBmpaiito i3 A-
MIHICTpaIli€}0 MOPCHKHX MOPTiB YKpaiHu; 6) mianucaHo MeMopaHIyM Mpo B3aEMOIII0 Ta iHPOpMaIliii-
HUil 00MiH Mix Komiciero 3 perynoBaHHs a3apTHHX irop Ta joTepeil Ta bropo ekoHOMIuHOI Oe3nekn
VYkpainu Big 29.02.2022; 7) yknaneHo Yrona 1ono B3aeMo oOMiHy iH($opMaliiHUMU pecypcaMu Mix
HepskaBHoto cityx0010 ctaructiuku Ykpainu i BEB Bin 29.09.2022 Ne 11 Tomo [3; 4, c. 27].

3akoHoM Ykpainu «IIpo bropo exoHoMiuHOT Oe3nexku YkpaiHm» Takox IepeadaueHo AesiKi 0co-
OnmBocTi MbKBiToM4o1 B3aemoii. Hanpuknan, JlepxxaBHa ciryx6a (piHaHCOBOTO MOHITOPUHTY YKpaiHU
3 METOIO 3armo0iraHHs Ta MPOTUJIT Jeramizanii (BiIMUBAHHIO) JTOXOIB, OJCPKAHUX 3JIOUMHHUM IILISI-
xoM, nieperae BED indopmariito, y Tomy umcii y3aransHeHi marepianud. BEB B3aemonie 3 Hamionans-
HOIO KOMICi€I0 3 IIHHMX MamnepiB Ta (GOHIOBOrO PUHKY Ta 3a0€3MEeUyeThCS JOCTYIIOM A0 ii aBTOMATH-
30BaHUX iHGOpMaLiHUX 1 JOBIIKOBUX CHUCTEM, peecTpiB Ta OaHKIB (0a3) AaHMX. AHTUMOHOIONBHUN
xomiteT Ykpainu, @onp nep:xaBHOro MaiiHa YkpaiHU, opraHu AepxkKaBHOrO (hPiHAHCOBOIO KOHTPOIIO,
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IIOJIaTKOBi Ta MUTHI OPTaHH, a TAKOXK 1HIII JIep>KaBHI OpraHu, 110 3A1HCHIOIOTh AepKaBHUH KOHTPOJIb 3a
JOTPUMAHHSAM IOPUIMYHUMH 1 (Pi3UUHUMHU 0COO0aMH 3aKOHOJABCTBA YKpaiHM, 3 METOIO 3ar00iraHHs Ta
IPOTHUIIT KPUMiHAJIBHUM IIPABONOPYILEHHIM, BIAHECEHUM [0 HijciainHocTi Bropo exoHoMiuHOI Oe3me-
K1 YKpaiHu, IepealoTh oprany iHpOpMaliio mpo 0OCTaBUHH, IO CBiYaTh PO BYNHEHHS KPUMiHAITb-
HUX TIPaBOIOPYIICHb, BiHECeHNX A0 miacnaigHocTi BEB [1].

Jpyrum Hanpsimom B3aemozii BEDB i3 opranamu Biiaau, MiclIeBOTO CaMOBPSIYBaHHS, a TAKOXK
MiANPUEMCTBAMY, YCTAHOBAMHU Ta OpraHizallisMH BCiX (OpM BIACHOCTI € KPUMiHAJIbHO-TIPOLECYalb-
uuii. Moro npaBoBoto ocHoBoto € KIIK, a 1opuinuHIMU paMKaMU — 3/1HCHEHHS KPUMIHAJILHOIO HIPO-
Ba/UKeHHS [5]. B Mexax KpUMIHAIEHOTO IPOBA/UKCHHS HE Ma€, SIK TaKoi B3a€MOIi, IO TPYHTYETHCS Ha
PIBHOIIPABHOCTI Ta criBmparli cropid. Bognouac, nonokenns KITK pernaMeHTyOTh OPSI0K BUTPEOY-
BauHst BEB indopmaitii Ta/abo JOKyMEHTIB Bijl OpraHiB Aep:KaBHOI BJIa/id, OPTaHiB MICIIEBOTO CAaMOBPSI-
JTyBaHHSI, MiNPUEMCTB, YCTAHOB Ta OpraHizalliif, ciy>k00BuX i Qi3MuHHUX 0Ci0, 110 MOXKE 31HICHIOBATUCS
BIJITIOBIZIHO 110 MiACTiIHOCTI BIOpo B mopsiaKy peatizaiii Takux 3aXo/iB 3a0e3MeUeHHs] KPUMiHAIBHOTO
[IPOBAXKEHHS, SIK THMYACOBHUH JOCTYI 10 pedei 4u JOKYMEHTIB Ta TUMYACOBE BUIy4eHHs MaiiHa [1; 5].

Binnosiguo no masu 15 KIIK tumyacoBuii 1ocTyn 10 pedeid i JOKyMEHTIB MOJIsirae y HaJlaHH]
CTOPOHI KPUMIHAJIBHOTO NMPOBaKeHHs, 30kpeMa, BEB, 0coboto, y BoOmiHHI SKOi 3HAXOAATHCS TaKi
pedi i JOKYMEHTH, MOXKJIMBOCTI O3HAHOMHTHUCS 3 HUMH, 3DOOUTH iX KOIIii Ta BUITYYUTH iX (3MIHCHUTH TX
BUIMKY). THMYacOBH JOCTYI 0 €JICKTPOHHUX IHPOPMAIIITHUX CHCTEM, KOMIT FOTEPHUX CHCTEM a0o0
X 4acTHH, MOOUILHUX TEPMIHAJIB CHCTEM 3B’SI3Ky 3IHCHIOETBHCS IUISXOM 3HATTS Komil iH(opMmartii,
110 MICTHTBCSI B TAKHX €JIEKTPOHHUX 1HPOPMALIHUX CHCTEMaX, KOMII IOTEPHHX CHCTeMax abo iX 4a-
CTHHAX, MOOLIBHHX TEpPMIHANIAX CHCTEM 3B 3Ky, Oe3 ix Buiyuenns. BEb mae TpaBo 3BEPHYTHCS /10
CITYOrO CY/UII 111 9ac JI0CYZI0BOTO PO3CITLYBaHH 13 KIIOIOTAHHSM IIPO THMYACOBHIA JOCTYII JI0 peueii
1 noxymenTtiB. JIo pedeii i JOKyMEHTIB, 10 SKMX JOCTYIl B Oy/b-SKOMY pa3si YIOBHOBaXXCHHM 0CO6aM
Bropo 3abopoHeHo €: 1) nuctyBanHs abo iHII popMu 0OMiHY iHGOPMAIIEID MK 3aXHCHHUKOM Ta HOTO
KJIi€HTOM a00 Oynb-gK0I0 0c00010, sIKa MPEACTaBiIsge HOro KIi€HTa, y 3B S3KYy 3 HaJ@HHAM NPaBOBOI
JIOTIOMOTH; 2) 00’ €KTH, SIKi JOAaH1 10 TAKOTO JIMCTyBaHHs a00 iHImMX popM 0OMiHy iHPopmaier. Oco-
6a, sika 3a3HaueHa B yXBaJl CIIAYOr0 Cy[Ai, Cydy IpO TUMYACOBUI HOCTYHI 10 pedeil i JOKYMEHTIB SIK
BOJIONIUIEIIH pedeif abo TOKyMEHTIB, 3000B’s13aHa HaaTH THMYACOBHI JOCTYII 10 3a3HAYCHUX B yXBall
peueii 1 JOKyMeHTiB 0c001i, 3a3Ha4eHI# y BIAMOBIIHII yXBali CJI1T40T0 Cy/Ii, Cyny. Y pa3i HeBUKOHAHHS
YXBaJI PO THMYACOBHI TOCTYH JI0 pedeH 1 JOKYMEHTIB CIIiTunil Cyais, Cy/ 3a KIOMOTaHHSIM CTOPOHH
KPUMiHAJIBHOTO MPOBAKEHHS, SIKill HaJaHO MPaBO HA JOCTYI 10 peyeH i JOKyMEHTIB Ha IiJICTaBi yXBa-
JI1, Ma€ MpaBo IOCTAaHOBUTH yXBaJly PO JO3BIJ Ha MPOBEAEHHs oOuIyKy [5].

IcHy10Th HpPUKJIAAU CHPOLIEHOTO, aJMiHICTpaTHUBHOro nopsanky s3aemonii BEB i3 myGmiunu-
MH BiZJOMCTBAMH B PaMKaX KPHMIHAJIBHOTO IPOBa/DKeHHS. 30KkpeMa, critbHui Haka3 HarionansHoro
areHTCTBa YKpaiHW 3 MUTaHb BUSBIICHHS, PO3IIYKY Ta YIPABIIHHSI aKTHBAMH, OJIep)KaHHMH BiJl KOPYII-
uifiHux ta iHmmx 3mourHiB Ta BEB «I1po 3areepmxenns [opsiaky B3aemonii APMA i Bropo ekoHOMIY-
HOi Oe3nexy YKpaiHu I010 BUSBICHHS Ta PO3LIYKY aKTHBIiB» BU3HAYAE 3acCaan B3a€MOMIl 3a3HAYCHUX
cy0’extiB 3 uTaHb: «1) BukoHaHHs APMA 3Bepuens BEDB 110710 BUSsIBIEHHS Ta PO3LIYKY aKTUBIB (KO-
LITiB, MaliHa, MalHOBUX Ta IHIIKX IPaB), HA SIKI MOXe OyTH HAKJIAJEHO apellT y KpUMiHAIbHOMY IpO-
BajpkeHHi; 2) BukoHaHHs BED 3amutie APMA 1mo/10 Hajauss iH(GopMaitii, HeoOXiTHOT IS CKIIaIaHHs
APMA BianoBii Ha 3amuT BiIMOBIAHOTO OpraHy iHO3eMHOI aepkaBu; 3) posmisiny BEB ingopmarrii
APMA 110710 03HaK KpUMiHAJILHUX TIPABOMOPYIICHB, BUSBICHUX HUM IIiJ] YaC BUKOHAHHS BU3HAYCHUX
3aKOHOM (PYHKIIii Ta moBHOBakeHb APMA, IHIINX MHUTaHb, TIOB’SI3aHUX 3 BUKOHAHHSIM ITOBHOBa)XCHb
APMAY [6]. Taxk, 3rigHo i3 Hakazom Ha BukoHaHHS APMA npuiiMaioThCsi 3BepHEHHS Y KOHKPETHOMY
KpUMiHAJIbHOMY IIPOBAJXKECHHI, MIATOTOBIEH] Cy0’€KTaMU 3BEpHEHHs, sIKI JIIOTh B MEXKaX CBOIX IO-
BHOB&)KeHb. [[OBHOBa)KEHHSI IETEKTHBa, KEPIBHUKA OpraHy JOCyaoBoro posciinysanus BEB Ha 3Bep-
HEHHS TIITBEPKYIOTHCS BUTITOM 3 €IMHOTO PEECTPY JIOCYAOBUX po3ciiayBaHb. APMA 3a0esmneuye
BUKOHAHHS 3BEPHCHb Y HAMKOPOTIINI MOXIIMBHUI CTPOK, aJie HE Mi3HilIe HiXK IPOTATOM TPHOX POOOUHX
JIHIB 3 JIHS WOTO HAJIXO/DKEHHS, a00 B 1HINMH OLIBII TPUBAJIMN CTPOK, 3a3HAYCHUI Y 3BEpHEHHI. Y pasi
HEMOXIIMBOCTI HaJlaTH iH(opMallito y CTpoK, BU3HauUeHUi cy0’ekToM 3BepHEeHHs, APMA y Takuii cTpok
CKJIQJIa€ Ta HAJCUIIAE Cy0 €KTY 3BEPHEHHS IPOMIXKHUI JIUCT, B IKOMY 3a3HA4alOThCsI HasiBHA iHpOpMa-
Ll IPO BUSBJICHI AKTUBYU Ta KJIOMOTAHHS LIO0/I0 IPOJOBKEHHS CTPOKY BUKOHAHHS 3BepHEeHHs. Cy0’ekT
3BEPHEHHS MICJIsI OTPUMAaHHS MPOMIXHOTO JINCTA MPUIAMAE PIIIEHHS PO HEOOXIAHICTh MPOIOBKECHHS
CTPOKY pO3IIIsijly, BU3HAYAE Takuil CTPOK Ta iHpopmye mpo e APMA. Tlicns orpumanHst iHpopMariii
PO IPOJIOBXKEHHS CTPOKIB po3nIsiny 3BepHEHHS APMA NOHOBIIOE BUSBIECHHS Ta PO3LIYK aKTUBIB [6].

OcranHiit HanpsM B3aemofii — 1e cniBnpaus BEB 3 iHcTUTyTaMu rpoMasiHCBKOTO CyCHisib-
cTBa Ykpainu. B ropuauuHiii giTeparypi ocTaHHI BU3HAYAIOThCS, SIK CyCIUIbHI (hopmalii, cowianbHi
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IPyIH, sIKi MalOTh 3aKOHOJABYO BU3HAUCHUH NPABOBHUH CTaTyC, BUCTYNAIOTh CAMOCTIHHUMU CY0’€K-
TaMU I[IPaBOBIIHOCHH Ta Peali3yloThCs BINOBIAHI Cy0’ €KTUBHI npaBa. TakUM YHHOM, 70 MEPEiKy
IHCTUTYTIB I'POMaJIIHCHKOIO CyCIHiIbCTBA MOXHA BIIHECTU I'POMAJChKi, peiriiiHi opranisauii, npo-
¢eciiini crinku oo [7]. B3aemonis BEB i3 iHCTUTYyTaMu rpoMaisHCHKOTO CYCIIJIbCTBA — I1e, (ak-
TUYHO, criBnpalsi Bropo Ta MpecTaBHUKIB CYCIIIbCTBA, sIKI 00’ €HYIOThCS Y CTBOPEHI BiAMOBITHO
JI0 TIOJIOKEHb YMHHOTO 3aKOHO/IaBCTBa YKpaiHW oprasizailii, crijku, 00’ eqHaHHs Touo. KitouoBum
(dbopmaroM B3aeMoOJii Ha CHOTOAHINIHIN JNeHb € pobora Paau rpoManchkoro KOHTposw npu bropo
€KOHOMIuHOI Oe3neku Ykpainu, 1o (yHKIIOHY€e 3 METOI0 3a0€3MEeUeHHS IPO30POCTi Ta CYCHUIBHOTO
KOHTpoJIO 32 AisubHicTiO BED [1].

HismeHicTs Pann permamentoBana 3akoHoM Yipainu «IIpo Bropo exonomiunoi 6e3mekn Yipai-
HU» Ta yrouHeHo [locranoBoto KMV «Ilutanns Pagu rpoMancbkoro KOHTPOIIO pu Bropo ekoHoMid-
HOT Oe3rexku». BiaNmoBigHO 10 MOJOKEHb IMiJ3aKOHHOTO JOKYMEHTY, OCHOBHHMHU 3aBIaHHsIMU Pann
€: 1) 3niliCHEeHHs] TPOMAJCHKOrO KOHTPOJIIO 3a AiSIbHICTIO Bropo exoHoMiuHOT Oe3neky; 2) CrpusHHSA
B3aeMofii bropo exoHOMIUHOI Oe3neKkH 3 rPOMaJCbKUMH 00’ € IHAHHSAMM, IHITMMU 1HCTUTYTaMU rpoMa-
JSIHCBKOTO CYCHLIBCTBA 3 IUTaHb, [10B’S3aHUX 3 AlUIbHICTIO Bropo exoHOMIuHOI Ge3nexy; 3) CpusHHS
BpaxyBaHHIO Bropo ekoHOMiYHOT Oe3neKku TpoMaJIChKOl JyMKH ITiJI Yac BUKOHAHHS 3a3Ha4eHHM bropo
TOKJIaIEHUX HA HHOTO 3aBHAHb [8].

Pajia rpoMaachKOro KOHTPOIIIO 7Sl BUKOHAHHS ITOKJIaJeHNX Ha Hel 3aBJaHb: 1) 3aciIyXoBye iH-
(dbopmanio npo AisIbHICTh, BUKOHAHHS IUIAHIB 1 3aBAaHb Blopo ekoHOMiuHOT Oe3meku; 2) po3misaae
3Bitu BED i1 npotsirom 45 xaneHaapHuX AHIB 3 IHS X HaJXOMKEHHS 3aTBEPAXKYE CBilf BUCHOBOK 1010
Hux; 3) rorye Ta nopae bEb nponosnui’l’ 1I0/10 OpraHi3auii Ta nMpoBeAeHHs KOHCYJbTAIlH 3 rpoMasiCh-
KICTI0, Oepe y4acTb y TaKHX KOHCYIBTALlsX; 4) CIpPHsie FPOMaChKOMY OOTOBOPEHHIO IIPOCKTIB 3aKOHO-
JaBYMX Ta IHIIMX HOPMATUBHO-TIPABOBUX aKTiB 3 MUTaHb HisutbHOCTI BEDB; 5) TMPOBOJIHTH IPOMA/ICHKHIA
MOHITOPHHT 1010 BpaxyBanHsi BEB mpormo3wuiiii i 3ayBaykeHb TPOMaZCHKOCTI IOA0 HOTO MisSUTBHOCTI,
3a0e3MeYeHHs] HUM MPO30POCTI Ta BIKPUTOCTI CBOET MISUIBHOCTI, JIOTPUMAaHHSI MPaB i CBOOOJ JIFOIH-
HY 1 TPOMaAsSHUHA, IPUHIUIY TeHIEPHOI PiIBHOCTI, 1OCTYIy 10 IyOniuHoi iHdopMmauii, sika nepedysae
B I0r0 BOJIOJIHHI, @ TAKOXK JJOTPUMaHHSI HOPMAaTHUBHO-IIPABOBUX aKTiB, CIIPSIMOBAHUX Ha 3aII00iraHHs Ta
IIPOTHUJIII0 KOpYHLii; 6) opraHizoBye myOiuHi 3aX01u Uil OOrOBOPEHHS aKTyalbHUX IIUTaHb PO3BUTKY
1 TisuTbHOCTI BIOpo eKOHOMIYHOT Oe3TeKH, 3aX0/1 3 MPABOBOT OCBITH HAaceNeHHs Tomo [8].

Pana rpoMaichkoro KOHTPOITIO GOPMYETHCS Y CKIIaal JIeB’ATH 0¢i0, BiiOpaHKX 3a pe3ylibTa-
TaMH KOHKYPCY, 110 TPOBOAMTHCS Ha o(imiiiHoOMy BeO-caiTi Bropo eKOHOMIYHOT GE3MEeKH HUISIXOM
BIIKPHUTOTO PEHTHHTOBOTO IHTEPHET-TOJIOCYBaHHS TPOMAJIsH, SIKi TIPOKUBAKOTh HA TepUTOPii YKpai-
HU. ['pomazichke 00’ €qHAHHS MOXKE IMOJATH IS Y4YacTi B KOHKYPCI MPOMO3HIIT MO0 HE Oinblie
TPbOX KAHIMJATIB, CTATyC AKMX Mae OyTH JOMyCTHMMH 3 OIIAAY Ha OOMEKCHH: A y4aCHHKIB
Pamm. Binnosinxo o Ilocranosu, 10 ii ckiajsy He MOKYTh BXOAUTH: 1) 0CO0H, yIIOBHOBaKeHI Ha
BUKOHAHHs (YHKIIH JepxaBi a00 MiCLEBOr0 CaMOBPSILYBaHHs; 2) 0COOH, sIKi HE3aleXKHO Bill TPH-
BajocTi Oynu mpaniBHUKaMu (IPOXOAMIH CIIyk0y) B Bropo ekoHOMiuHOT 6e3neKH, IHIINX OpraHax
MPaBOTIOPSIKY, MUTHUX 200 MOJATKOBHX OpraHax MPOTIrOM OCTaHHIX I’ATH POKiB; 3) 0coOH, ki
HE MaroTh BHIIOI OCBiTH; 4) Oau3bki 0ocobu [lupexTopa, Nepuoro 3acTynuuka Jlupexropa, 3acTymn-
HUKiB J[UpeKTOpa, KepiBHUKIB MiAPO3ALIIB LEHTPAJIBbHOTO amapary biopo exkoHOMi4HOI Oe3mekH,
KEpiBHUKIB TEPUTOPiallbHUX OPraHiB, X 3aCTYNHUKIB, iHIIUX IpaLiBHUKIB Blopo exoHOMiuHOT O€3-
HeKH; 5) 0co0H, y AKUX y pa3i BKIIOYCHHS 10 CKIaxy Paqu BUHNKHE peanbHuil Ta/ab0 MOTeHIIHHUIT
KOHQUIIKT iHTEepeciB [8].

BucHoBku. Takum unHOM, B3aeMofisi bropo ekoHOMIUHOI Oe3rniekr YKpaiHW 3 IHIIMMH Opra-
HaMH JIepyKaBHOI BIIaJH, MICLIEBOTO CaMOBPSIYBaHHS, IPAaBOOXOPOHHUMHU OpraHaMU Ta iHCTUTYTaMu
IPOMaSHCHKOIO CYCHIIBCTBA BiOyBa€eThCs 3a TPHOMA OCHOBHMMH HANpsIMaMM: MIKBiIOMYUM, KpU-
MiHaJIEHO-TIPOLECYANLHIM Ta OE3M0CePEHBO HANPIMOM B3a€MOZII i3 IHCTHTYTAMH IPOMaISHCEKOIO
cycminbeTsa. MiKBiZOMYa B3aEMOJIs, EpeyciM, cipsMoBana Ha orpuManns bEB Heobxinuoi inpop-
MaLlii Ta 10CTyIy 10 iHpOpPMaLIHHIX JPKepell, BOIOAUIbLSMU SKHX € OPraHd BIajH i MiCLEBOIO camo-
BPSITYBaHHS, Ta SIKI MalOTh 3HAYEHHS U1 BUKOHAHHS (DYHKIIH MO0 3aro0iranHs Ta NPOTHIIT pU3UKaM
eKOHOMIUHIH Oe3reni Ykpainu. Y BUIaJKy peaiizailii KpUMiHaIbHO-TIPOIECYaIbHOI B3a€MOJIIT MOBa
Wae npo npumycose orpuManHs BEB noctymy nmo HeoOxinHoi iHpopmalii Ta T Jupkepen Ha migcrasi
CY[IOBOi CaHKIIi] B MeXaxX KpUMiHaJILHOTO IPOBaKeHHS. BogHouac, dopmar crisnpari i3 iHCTUTyTaMu
IPOMAJITHCBKOTO CYCIIBCTBA 3/€01IbIIOr0 OPIEHTOBAHO HA BIOCKOHAJICHHS T4 PO3BUTOK [isUIBHOCTI
BEB, 3a0e3neueHHs 3aKOHHOCTI Ta €(pEKTUBHOCTI HOro poOOTH, KOHTPOJIb BUKOHAHHS KaJpaMu OpraHy
CBOTX 1UIbOBUX (QyHKIIH. [Ticis mpoBaKeHHS aHATITHYHOT AIsUTBHOCTI, caMe CITIBIPAII0 MOYKHA Ha3-
BaTH APYTHM 3a 00CATaMU Ta KOPUCTIO (PYHKIIIOHAIBHIM HAIPSIMOM.
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HIAITAJIA I.B.

AIAJBHICTD OPTAHIB HAIIOHAJBHOI IMMOJIIIT HA BOJII
B YMOBAX BIMCBKOBOT'O CTAHY: AAMIHICTPATUBHO-ITPABOBI ACIIEKTH

ACTIVITIES OF NATIONAL POLICE BODIES ON WATER IN CONDITIONS
OF MARTIAL STATE: ADMINISTRATIVE AND LEGAL ASPECTS

AKTYaJNbHICTh CTATTI MOJISITAE B TOMY, IO 3aCaJH Ta OCOOIMBOCTI JiSUIBHOCTI I10-
ninii Ha Boai («BOAHOI MOMILIi») € BITHOCHO HOBOIO TEMAaTHKOIO JUISl yKpaiHCBHKOT MOJIi-
neictuku. BogHouac HaBiTh y HAassBHUX Ha 1IeW Yac HAYKOBHX POOOTax MpPOCTEKYETHCS
HU3Ka IPOOIEMHUX IUTaHb, K1 0B’ s3aHi 3 ii QYHKI10HYBaHHSIM, 30KpEMa BiJICy THICTIO
YiTKUX 3aBIaHb. OJHAK YiTKe PO3yMiHHS Ta HOPMAaTHBHE BH3HAYCHHS 3aBIaHb Oy/Ib-SKO-
TO JIP)KaBHOTO OpraHy € BUXIJHOIO 3aCaJl0l0 Ta HEOOX1HOK YMOBOKO HAAIIEHHS HOTO
Bi/INTOBITHUMH BJIQJIHUMH ITOBHOBKEHHSIMH Ta TIOOYIOBH ONTHMAIIBLHOI CTPYKTYPH CHC-
TEMH HOTO MiJPO3/LTiB, 32 TAKOTO € HEOOXiJHICTh y HAYKOBOMY JIOCIIPKCHHI JTAHOTO
HalpsIMKY MOJIIEHChKOT JisyibHOCTI. MeTol CTaTTi € JOCIHiPKeHHS aJMiHICTpaTHB-
HO-TIPAaBOBHX aCIEKTIB JAisIbHOCTI OpraHiB HAI[lOHAJIBHOI MO HAa BOJI B Nepiof Biii-
CHKOBOTO CTaHy. Y CTaTTi JIOCIHIIKEHO 0COOIMBOCTI AisIIbHOCTI opraHiB HarioHanbHOT
MOJIITIIT Ha BOJI Ta OXapaKTEPHU30BaHO iX poOOTy y mepiox BifickkoBoro crany. Ha cho-
TOJIHI Yy IIGHTPI YBaru 3HaXOAUTHCS aKTYaJIbHICTh AISUTLHOCTI mifpo3aiiiB HarioHansHOT
nonitii Ykpainu, a came modimii Ha Bojai. HopMaTHBHO-TIPaBOBI aKTH HAalliOHAJIHHOTO
3aKOHOZIABCTBA HE MICTATh MTOBHOTO BHM3HAYEHOTO IeEperiKy iX 3aBIaHb Ta (YHKLIH,
TOMY HayKOBi JOCJIIJIKEHHS LIOI0 NPOIOHYBAHHS MEPENiKy 3aBaHb 1 QYHKIIN mominii
Ha BOJi, B YMOBaxX BiiCBKOBOIO CTaHy € HEOOXIIHMMH i y HOJAJIBIIOMY MOXYTb OyTH
BUKOPHUCTaHI JUIsl YIOCKOHAICHHS PETyIIOBAaHHS 11 iSUTBHOCTI. 3p0o0JICHO BUCHOBOK, IO
aJIMIHICTPATUBHO-TIPABOBI 3aCa U CIELIATBHOT «BOJHOD IMOJIIIT Ma€ BaXKIIMBE 3HAYCHHS
npu (HOPMYJTFOBaHHS ITaTy (BU3HAYCHHS BHJY Ta KUIBKOCTI 1MOCaj), KBami(ikamiiHux
(mpodeciiiHrX) BUMOT 10 MEPCOHATY IMX TMiJIPO3ALIIB, TaK sK e Jyke crerudiaaui
BUJI ISUTBHOCTI MOJIIIT HAa BOJI 13 3aBAaHHSIMH PABOOXOPOHHOI CUCTEMH, SIKI TOBHHHI
MaTH He TUIbKU 3HaHHSA, ayie i npodeciiini HaBuuky. [luTanus opraxizauii AisIbHOCTI
HiAPO3ALNIB NOJMILI] Ha BOA1 B YKpaiHi CTAHOBUTH aKTyaJlbHICTh HOPMATUBHOIO BIIOPSA-
KyBaHHS, @ 0COOJIHMBO IHCTPYKIIT 13 3a3HAUCHHSIM BU3HAYCHUX JIif B TIEBHUX CHUTYallisX,
0COOJIMBO B yMOBaxX BiHCHKOBOTO Hacy.

Knrouosi cnosa: noniyis Ha 800i, GilicbKOGUIl CMAH, OP2AHU HAYIOHANbHOL NONIYIL,
Hayionanvhe 3aK0OHO0A8CME0, NPABOGE PeyNI0BANHSL.

The relevance of the article lies in the fact that the principles and features of the
activities of the water police ("water police") are a relatively new topic for Ukrainian
police science. At the same time, even in the currently available scientific works, a
number of problematic issues related to its functioning can be traced, in particular, the
lack of clear tasks. However, a clear understanding and normative definition of the tasks
of any state body is the starting point and a necessary condition for endowing it with the
appropriate powers of authority and building the optimal structure of the system of its
units, in which case there is a need for scientific research into this area of police activity.
The purpose of the article is to study the administrative and legal aspects of the activities
of the national water police during the period of martial law. The article examines the
features of the activities of the National Police on the water and characterizes their work
during the period of martial law. Today, the focus is on the relevance of the activities of

© TIIITAJIA 1.B. — DOKTOp FOPHAMYHUX HAyK, JOLEHT, mpodecop Kadeapu aaMiHiCTPaTHBHO-
npaBoBUX JaUciuILIiH (ONEChKUii IepyKaBHUI YHIBEPCUTET BHYTPIIIIHIX CIPaB)
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the units of the National Police of Ukraine, namely the police on the water. Regulatory
and legal acts of national legislation do not contain a complete list of their tasks and
functions, therefore, scientific research on proposing a list of tasks and functions of the
police on the water, in conditions of martial law is necessary and can be used in the future
to improve the regulation of its activities. It is concluded that the administrative and legal
foundations of the special "water" police are of great importance in formulating the staff
(determining the type and number of positions), qualification (professional) requirements
for the personnel of these units, since this is a very specific type of water police activity
with the tasks of the law enforcement system, which must have not only knowledge, but
also professional skills. The issue of organizing the activities of water police units in
Ukraine is the relevance of regulatory regulation, and especially instructions indicating
certain actions in certain situations, especially in wartime conditions.

Key words: police on the water, martial law, national police bodies, national
legislation, legal regulation.

AKTyaJIbHICTB. 3acaay Ta 0COOIMBOCTI AISITLHOCTI MOJIMiT Ha BOAI («BOAHOI MOMILi») € Bij-
HOCHO HOBOIO TEeMAaTHKOIO /U YKpaiHChKOI momineicTuku. BomHouac HaBiTh y HasBHHX Ha el dac
HAayKOBUX POOOTaxX MPOCTEKYETHCS HU3KA MPOOIEMHUX NMUTaHb, AKi OB s13aHi 3 11 GyHKIIOHYBaHHIM,
30KpeMa BIJICYTHICTIO YiTKHX 3aBaHb. OJHAK YiTKE PO3yMiHHs Ta HOPMAaTMBHE BU3HAUCHHS 3aBJIaHb
OyIb-SKOTO JIEPKABHOTO OPTaHy € BUX1THOIO 3aCa/I010 Ta HEOOXiJHOI0 YMOBOIO HaJlJICHHS HOTO BiJIO-
BIZTHUMH BJIQJIHUMHU TIOBHOBKEHHSMH Ta TOOYI0BU ONTUMAJIBHOI CTPYKTYPH CUCTEMH HOTO MiAPO3Ii-
JIiB, 32 TAKOTO € HEOOXIHICTh Y HAYKOBOMY JOCII/HKECHHI JAHOTO HAMPSIMKY MOJIICHCHKOT TisTTBHOCTI.

AHaJIi3 0CTaHHIX 10CJiKeHb Ta myQJikanii. [TuranHs AisUTbHOCTI OMIiLIT HA BOJII B Cy4acHIH
MIPABOBIH HayIll € MaJIOIOCIiIKEHUMH, parMeHTapHO BOHU po3nisiHyTi B podoTax C. O. Ky3HiueHka,
€. O. ITununenko, Xo3ny 1. K, mpore cnig koHCTaTyBaTH, 110 aAMiHICTPATUBHO-NIPABI aCIIEKTH MiJPO3-
JIUTIB TIOJILIT HA BOJI B HUX HE PO3IISAAINCS, JOCIIKEHHS 1010 0COOIMBOCTEH AisNTBHOCTI y BIHCHKO-
BUH 4ac He MPOBOJUIIOCH.

MeTo10 CTATTi € JOCITIDKECHHS aJMiHICTPATUBHO-IIPABOBUX ACIEKTIB JiSUIbHOCTI OpPraHiB HaIli-
OHAJILHOT MOJIIIIIT HA BOJII B IEPioj1 BIHCHKOBOTO CTaHy.

Bukian ocHoBHOro marepiasy. HamionanbHa nosniniss YKpaiHH € OTHUM 3 OpTaHiB BHKOHABYOT
BJIaJ, IO BXOJMTH JO CEKTOpY Oe3reku i 000opoHH, aie€ y BianosinHocTi A0 3akoHy Ykpainu «IIpo
HauionanpHy mominito» i, 3a ¢T. 1 Ha3BaHOTO 3aKOHY, € LIEHTPAJIbHUM OPraHOM BUKOHABUOI BJIAJH, 110
3abe3nedye rpoMaJICbKy Oe3IeKy 1 MopsIoK, OXOPOHY TpaB i CBOOOJ JIFOIUHHM, IHTEPECIB CyCIILIbCTBA
i JIep>KaBH, IPOTHIIIO 3II0YMHHOCTI, @ TAKOXK HaJla€ BU3HAYCHI 3aKOHOM TIOCIYTH 3 JIOTIOMOTH 0co0aM,
SIKI 3 0COOHMCTHX, EKOHOMIYHHUX, COI[IAJIbHUX MPUYHH a00 BHACIIIOK Ha{3BUYaWHUX CUTYAIIii moTpeoy-
10Th Takoi gorroMord [ 1]. Tlominist Ha Boii € crienudiuHIM PAaBOOXOPOHHUM OPTaHOM, SIKUH HaIIJICHUIH
0COOMMBUMHU (QYHKIISIMH. BHOKpEMIICHHS B CHCTEMI MPABOOXOPOHHHUX OpraHiB (IMOJiiii) miapo3aiaiB
BOJTHOI/MOPCBHKOT MoJTiiii Ta criemiaizaiist iX 3aBJaHp Ta OPUCIAMKIIT CIOCTEpPIraeThes B 0aratbox Kpa-
fHax [2].

Jlo 3aranbHAX OCHOBHUX 3aBJaHb MOMILLii HA BOJi MOXKHA BIIHECTH TaKi: KOHTPOJIb KOMEPUiHHO-
TO CYAHOIUTaBCTBA Ta PYXY MPOTYJISTHKOBHX CYICH; nepeBlpKa KOMITIEKTHOCTI Ta KBai(ikallii eKimaxis,
CYIHOBHX JTOKyMEHTIB, BCTAHOBJIEHOTO OOJIaTHAHHS Ta HOT0 CTaHy; JOTPHUMAHHS IPAaBIII OE3MEKH Mpu
NepeBe3eHHI M1aB3acobamu HeOe3MeUHNX BaHTaXKIB; 00K Ta 0(hOpMIICHHS CYTHOBUX aBapiii (He Bulle
CEPEAHBOTO PiBHS), POMHUCIIOBHUX aBapiil Ta IHIIKX MO/IH Ha TJIaB3ac00ax; KOHTPOJIb 3a pHOATbCTBOM;
HaJIaHHsI TOTTOMOTH 1HIIIMM OpraHaM BIaJ{ Y MOHITOPUHTY BOJM; BUSBICHHS, IPUITMHEHHS Ta PO3CITi-
JIyBaHHS €KOJIOTUHHX [IPAaBONOPYLIEHb, 0B’ A3aHUX 3 BOAHUMHU 00’ ekTaMu Ta iHme [3].

3aBnanHs, ki BukiaaeHi y [lonoxkenni npo Ynpasninus aBiauii Ta nosinii Ha Boai Harionasns-
HOI mominii YKpaiHu MaloTh OLIBII YIIPaBIiHCEKUI XapakTep, HiXK CTOCYIOThCs Oe3II0CepeIHbO 3aBIaHb
UX TIPO3ALTIB. 3 CYKYITHOTO aHalli3y aJMiHICTPaTUBHO-TIPABOBUX 3acajl 3a3HAYCHOTO YIPAaBITiHHS
MOYKHA YSIBUTH MPHOJIU3HI paMKH Ta CeU(iKy IisUIBHOCTI YKpaiHChKOI «BOAHOT nodmimii» [4]. HeoO-
X1JIHO BKa3aTH, 1110 MPUUHATHI BIJHOCHO HElo1aBHO 3akoH YKkpainu «[Ipo BHyTpilIHii BOAHUIT TpaH-
cnopt» BinHOcuTh HanioHanbHy mominito YkpaiHu 10 CyO’€KTiB Iep:KaBHOIO peryiaroBaHHS y cdepi
BHYTPIIIHBOTO BOJHOTO TPAHCIIOPTY 3 HAJIAHHSIM TaKHX MOBHOBAXEHb, SK:

1) KOHTPOJIb BUKOHAHHSI MICIIEBUX MPAaBHJI TUIABAHHS JUIST MaJIMX, CIIOPTHBHUX CYJCH 1 BOJHUX
MOTOIIMKIIIB;

2) MpOBEICHHS MEPEBIPOK CYTHOBUX TOKYMEHTIB, MOCBIIYCHb CYTHOBO/IISI MaJoro cyaHa ado
BOZHOTO MOTOIIMKJIA, & TAKOXK JOKYMEHTIB, III0 HAJAI0Th MPaBO yNPaBIiHHI HUMHU [5].
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Auie JUIs 9iITKOTO pO3YMIHHSI IIPU3HAYCHHS MOJILIIT HA BOJI Ta TIOAAJIBIIHX MIEPCIISKTHB YI0CKOHAJICHHS
1i JiSUTHOCTI HOTPIOHO PO3IIMPIOBATH 3aKOHOABYE HOPMOTBOPEHHs. SIKINO, 3AIMCHUTH QHATITUKY J[I0Y0r0
3aKOHOJIABCTBA Ta CIIBCTABUTH 3 MPAKTUYHOO JISUTBHICTS TO 38 TUMH 3aBJaHHSMU, SKi Ha CHOTOIHI KOPEITFo-
FOTBCS 13 HAIIOHATILHUM 3aKOHOJIABCTBOM, TPO3/ITH YKPATHCHKOT «BOIHOT MOMIIIIT» MAFOTh BITHOCHTHCH JI0
cremiaabHOT moMitii (3 GyHKIISIME TaTPYIIbHOI Ta TIPEBEHTHBHOT MOJTILIT), AISUTBHICTD SIKUX Oa3yeThesl Ha Ia-
TPYJIFOBaHHI Ta OXOPOHI MOPCHKOTO Y30epesaKsl, TEPUTOPIT MOPTIB Ta BOAHUX 00’€KTiB. BomHOYAC 3aBmaHHs
LMX TiAPO3/LTIB MarOTh OYTH YiTKO BU3HAYCHI Ta 3100y TH HAJIGKHOTO HOPMATHBHOTO yperyaroBants. Ha min-
CTaBi IPOBEICHOIO aHai3y OpraHi3allil Ta IPaBOBOrO PETY/IIOBAHHS MOMILIIT HA BOAI Ta 3 ypaxyBaHHIM YMHHO-
IO 3aKOHOJIABCTBA MO’KHA BITHECTH JI0 3aB/IaHb ITiIPO3/ILTiB MOl Ha BO/I TaKi OCHOBHI (DYHKIIIi:

1)3amobiraHHs Ta CBOEYACHE pearyBaHHs Ha 3asBH Ta MOBIIOMICHHS IIPO KPUMIHATEHI, aMiHi-
CTpaTUBHI IPABOIOPYIIEHHS a0 MOl Ha BOAHUX 00’ €KTax;

2)rornepeKeHHs. HeIACHUX BUIIAJIKIB HA BOJII Ta TIOPSTYHOK JIFO/ICH;

3)3abe3ne4eHHs IPOMaJICHKOTO MOPSIKY B MICISIX KaracTpod 1 CTUXIHHOTO Juxa Ha (4u B paiio-
Hi) BOJHHUX 00’ €KTIB;

4)B3a€eMO/Iisl 3 YIOBHOBaXXEHHMU JIEPsKaBHUMU OpraHaMu y cepi 1oTpuMaHHs pubOOXOpOHHO-
TO 3aKOHOJIABCTBA, BHJOOYTKY Ta BUKOPHCTAHHS BOJHUX PECYpCiB, BUSBICHHS Ta NPUITHHCHHS He3a-
KOHHOTO BHJIOBY PHOM, MOMIOBAaHHS TOIIO. UiTKe yCBITOMIICHHS 3aBJaHb MOJIIMIi Ha BOI cIpHsie MO0y-
JIOBI ONITUMAJILHOI CTPYKTYPH IIUX OPraHiB y HaIIii KpaiHi, HAJAaro/PKCHHIO BHYTPIIIHIX Ta 30BHIIIHIX
OpraHizalliiHuX 3B’S3KIB Ta HAJIC)KHOTO MaTePiaIbHO-TEXHIYHOTO OCHAIICHHS IIUX MiAPO3aiTiB [6].

OpnHak, B 3akoHi Ykpainu «IIpo HaiioHalbHY MOJIIIF0» Ha Mepiojl BBEJICHHS BOEHHOTO CTaHy
3 METO0 Oe3MEeKH PO3IIUPEHO MOBHOBAKEHHS MOJIICHCHKUX, SKi OXOIUTIOIOTH 1 MIAPO3ALUTH oMLl Ha
BOJI, a came:

— oTpuMaHHs iH(opMaIlii BiJl Aep)KaBHUX OPraHiB Ta JACP:KaBHHUX IiAMPUEMCTB 32 TMCbMOBUM
3alUTOM Y YiITKO BH3HAUCHI TEPMIiHH. 3a MUCHMOBHM 3aIlIUTOM IOJIIisi OE30IIaTHO OACPIKYE Bij Jep-
JKaBHUX OpPIaHiB, OPraHiB MiCILIEBOTO CaMOBPSAYBAaHHS, IOPUIUYHUX 0ci0 AepxaBHOI HOPMH BIACHOCTI
iHdopMmarito, HeOOXiHY /1 BUKOHAHHS 3aBJaHb Ta IIOBHOBAXKEHb MOJILii, y TOMY 4MCIIi i CTOCOBHO
BIiCHKOBOIIOJIOHEHHX. 3alUT MiJJsra€ BUKOHAHHIO Y TPUAEHHUI TE€pMiH, a B pa3i HEMOXKIJIUBOCTI —
HE Mi3HIIle JECSITUIECHHOTO CTPOKY 3 JHS OTPUMAaHHS 3aluTy. Y BHUIAJKy BUHHKHEHHS TPHYHH, IO
MIEPEIIKO/PKAIOTh BUKOHATH 3aITUT, MOJIIIT MAIOTh OyTH TIOBIZIOMIICHHI IPUYHHH;

— BHKOHAaHHSI CITy’)KOOBHX 00OB’SI3KiB MOJIIEHCHKUM y IIUBIILHOMY OJIs131;

— MOJILis Mae pO3LUIMPEH] IpaBa i3 3aCTOCYBaHH: MiAPYyYHUX 3ac00iB Ta 3axoiiB mpumycy. Ilig
yac JIii BOEHHOTIO CTaHy, y pa3i He0OXiJHOCTI B1IOUTTS Hamaay abo [pu 3aTpUMaHHI 0COOHU, sIKa BUMHU-
JIa TIPaBOIOPYIICHHS Ta/ab0 YHHUTH OIIp MOJiNeiichKoMY, OMINEHChKAIT Mae IIPaBO BUKOPHUCTATH SIK
3aX0/U MPUMYCY, TaK 1 MiAPYUHI 3aCO0H;

— 3aCTOCYBaHHS TEXHIYHUX MPUIIAJIIB TONIICHCHKUMHU;

— KOHBOIOBaHHs 0Ci0 Ta yTpUMaHHS 0Ci0 B 130JIATOPaxX THMYACOBOTO TPUMAHHS;

— PO3MiHYBaHHS Ta TEXHIKO-KpPUMIHAJIICTHYHE 3a0e3MeueHHs oniay Micus moaii. Binrenep,
TIOJIIIIISE 31MCHIOE TEXHIKO-KpUMiHAICTHYHE 3a0e3Me4eHHs OISy MiCIs MO/il Ta crienianbHi BHOyXo-
TeXHiuHi poOoTy;

— 30ip OIOMETPUYHUX JIaHHUX;

— cmiBmpais noiii 3 [ntepronom ta €spononom. Tlomiiis 31iHCHIOE IPEJICTAaBHUIITBO Ta BH-
KOHaHHsI 3000B’s3aHb YKpaiHu niepen [HTeprnonoM Ta €Bporosom, a Takok OesrnocepenHbo 3adesneuye
cHiBpoOITHULTBO Ta 0OMiH iH(OpMaIi€lo 3 TAKUMU OopraHamu [7].

Ha cporofni B yMOBax BilfiCbKOBOIO CTaHY 3aKOHOIABYi aKTH sIKi 3/if{CHIOIOTH IIPaBOBE pery-
JIIOBAHHS MiAPO3ALIIB MOMILIT Ha BOAI MOTPeOyI0Th CUCTEMATU3allii Ta y3arajlbHEHHs Ta HalpallloBaHb
MEBHUX THCTPYKII K JiSTH B IEBHUX CHTYAIIisX.

B HOBHX peaisix CbOrOICHHS Ha ITePIIHi TJIaH BUCYBAIOTHCS IUTaHHSI 3a0€3MIeYeHHs TAKOTO CTaHy
HAIlIOHAIbHOT O€3TIeKHU JIepKaBH, 3a SKOTO Oy/ie CTBOPEHO HAJICXKHI IEPEyMOBH JUIS 3aXUCTY HAI[IOHAIIb-
HUX IHTEPECIB Ta TEPUTOPIaIbHOI LTiCHOCTI. KpiM TOT0, CJTi/T1 3BEpHYTH YBary, 10 HassBHICTh e()eKTUBHOT
JepKaBHOI MOMIITUKY Y cdepi 3a0e3neueH s HallioHanbHO1 Oe3NeKu Biflirpae BUpilIaabHe 3HAUYCHHS Yy 3a-
no6iraHHi Ta HelTpanizauii 3arpo3 npasam, cBOOOJAM Ta 3aKOHHUM iHTepecaM IrpoMajisH [8].

JisnbHICTb OpraHiB HOJILIi mif 4yac Aii OIpaBOBOIO PexHUMY BOEHHOIO CTaHy, Ha BIAMIHY Bij
MHUPHOTO Yacy, KOPETYEThCSI 3QJISKHO BiJl THX 3aBJIaHb, IO CTABIATHCS IEPE] HUMH JIEPKaBOIO 3 Me-
TOO MPOTH/IIT BHYTPIIIHIM 3arp03aM BOEHHOTO CTaHy. 3aBlaHHs Ta (yHKI[T IPaBOOXOPOHHHUX OPraHiB,
y TOMY 4YHMCIi i opraniB HarioHaibHOT MOl MOKYTh KOPUTYBATHCS BIJTIOBIHO JI0 BUMOT, 1[0 BHCY-
BAIOTHCS Y KOHKPETHHUH Mepiof 10 LUX OpraHiB, Ta 3 ypaxyBaHHSAM 3arpo3 Ta HeOe3MeK, SKi Ha JaHuH
MOMEHT CTOSITh Ha HUISIXY J0 pealibHOTO 3a0€3MeUeHHs 3aKOHHOCTI Ta MPaBOMOPSIIKY B JCpiKaBi.
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JIisIbHICTD OpraHiB MOMILIT B YMOBaX IPaBOBOIO PEKUMY BOEHHOTO CTaHY YCKJIQJIHIOEThCS TUM
(bakToM, 110 Moileiicbki BUKOHYIOTh MOKJIAJEeHI Ha HUX OOOB’SI3KM B yMOBaX IiJBHIIEHOIO PU3UKY,
I[0 OJJHOYACHO CYIPOBOKYETBCS CYTTEBUM €MOLIITHIM XBIIIIOBAaHHSAM. Y JaHOMY BHIAIKy HEOOXin-
HO, 1100 Ha JIep)KaBHOMY PIiBHI y BiJMOBITHMX HOPMATHBHO-MPABOBHX aKTax OyJIO YiTKO BH3HAYCHO
AJITOPUTM JIiH TOMIIEHChKUX il YaC aKTUBHUX OOHOBHUX Miii Ta HA ICOKYIOBAaHUX TEPUTOPISIX, OCKIIb-
KM BiJI iX pe3yJbTaTUBHOCTI Oe33alepeyHo 3aJIeKUTh CTaH BHYTPILIHBOI Oe3mneku Jiepxau. ToOTO KO-
peryBaHHS JIepKaBHOI MOJITUKN Y Oyb-sKiil cepi CyCHiIbHOTO KUTTS, Y TOMY YHCHI 1 Y MPaBOOXO-
POHHIHN, a 0cOOIUBO JUIs MiAPO31IIB MOMILIT HAa BOII, TOBUHHO BifOyBaTHCS 3 ypaxyBaHHSAM IHTEpeCiB
CYCHIJIbCTBA, 10 IPEBATIOIOTh HA JaHOMY eTari. KpiM Toro, BaxJIMBUM MOMEHTOM, sIKUIl 000B’SI3KOBO
Mae OyTH BUpILIEHMH Ha 3aKOHOJABUOMY PIBHI, € HEYXUIbHE KOPECIIOHJYBAaHHs IIpaB Ta 00OB’SI3KiB
MOMINEHCHKUX, SIKI IM HaJal0ThCsl B YMOBAX IIPaBOBOTO PEXKHMY BOEHHOTO CTaHY, 3Ba)Kal0OuH Ha iCTOTHE
PO3LIUPEHHS KOMIIETEHIIIT MOJTeHChKUX [9].

3arnpoBa/KeHHs Ha BCili TepuTopil YKpaiHH BOEHHOTO CTaHy 3yMOBMJIO MOTpeOy B OHOBJICHHI
3aKOHOJIaBCTBA Ta BUPOOJICHH] KOHIENITYaIbHO HOBUX MiJXOMIB 10 OpraHizaii AisabHOCTI OpraHiB mo-
ninii. HeoOxiqHicTs y pearizanii BKa3zaHUX 3aX0/IiB MMiTBEPIIKYETHCS MO3HIIIEI0 Y HAYKOBUX KOJax, Bifl-
TNOBI/IHO JI0 SKOi HAalBaXCTUBIIIMIMU €JIEMEHTaMH ¢(DEKTHBHOTO JICPIKABHOTO praBJ‘IiHHSI e: 1) rayuxe
Ta OJHO3HAYHE 3aKOHOJABCTBO; 2) aKTHBHE BIIPOBAVKCHHS HOBITHIX CTpaTerili i 3aco0iB, epeKTHBHICTH
SIKHX MIATBEPIKEHA HA MKHAPOIHOMY DiBHI.

B KOHTEKCTI IisUTbHOCTI OpraHiB MOMILil HAa MEPIINH IUIaH BUCYBAIOTHCS 3aBAaHHS LIO0 KOpe-
ryBaHHs GopM 1 MeToziB X poOOTH, ONTHMI3allii Kojia iX ITOBHOBa)KEHb, BUPOOJICHHSI HOBUX KPUTEPIiB
OIIIHIOBaHHSI €(PEKTUBHOCTI 1X JIsNIbHOCTI, OHOBJICHHIO ITiJIXO/IiB JI0 OXOPOHH Ta 3aXHCTY IMPaB rpoMa-
JISH, IHTEPECIB CyCHiNbCTBA Ta AEPXKABU Bijl IPOTUIPABHUX HOCSATaHb, HOCUJICHHS AEPKABHOIO MeXa-
Hi3My rapaHTyBaHHs JOTPUMAaHHS [IPaB 1 CBOOO OKpeMUX Kareropii rpomanst [10].

Bapro 3a3HaunTH, M0 30 CHEHHS OpraHaMy Ta MiAPO3iIaMH MOJiNii HABEIeHNX BUIIE J0/IaT-
KOBHX MOBHOB&XXCHB ITiJ[ YaC HECCHHS CIYOH MOJIIEHChKUMH CIPUSITUME cTalimi3alii onepaTuBHOT
00CTaHOBKH 3 OIVIsILy Ha 0COONMBHUI PEKUM BUKOHAHHS CITy>)KOOBUX 000B’s13KiB. [lepeBaxkHa OLIbIIICTh
3aXO0/IiB, III0 BYMHSIOTHCS NOMILECHCHKIUMH B T.4. QaxiBIsIMU TIOJILIT HA BOJII, B MEXax peaJizalii gonar-
KOBHX MOBHOBQ)KCHb HOCHTH OIICPATHBHHUII XapaKkTep, OKPeMi 3aXO[M HOCSATH IPEBCHTHBHMII Ta MpoO-
(inakTUYIHUM XapakTep; MPOTEe YCi BOHU CIIPAMOBaHI Ha 3a0€3MEUEHHs HAJIEKHOIO CTaHy MyOlidHOro
HOPSZIKY Ta 3a0€3MeUCHHS PaB TPOMa/IsH.

KpiM pOT0 aKTyalIbHICTh TEMH 3HaYHO 3pDOCTAE B yMOBaX BiiCHKOBOI arpecii pd nmpotu Ykpainu
0COOIHMBO TS MIAPO3/ALUTIB TOMiLii Ha Bo/i. BiliHa cyTTEBO BIUTHHY/ 1A Ha OE3MEKOBY CUTYAIlilO B KpaiHi,
BKJTIOUAIOYM BUKOPUCTAHHS BOIHKUX 00’ €KTIB SIK HOTCHILIHHUX 30H JIJIsl HE3aKOHHOT isTIbHOCTI, BICHKO-
BUX OIepaliil, TyMaHiTapHUX MepeBe3eHb Ta eBakyarii [11].

Bonui musixu Ykpainu, 0co0auBo y IpU(POHTOBUX Ta TUMYACOBO OKYIIOBaHUX PErioHax, cra-
10T KPUTHYHO BaXKITMBUMU T 3a0€3MEUCHHS JIOTICTUKH, 0OOPOHH Ta 3aXHCTy LUBIIBHOTO HAaCEJICH-
Hi. BogHOUac 3pocTae pU3HK BHKOPHCTAHHS IUX 00 €KTIB I JTUBEPCilf, TPAHCIIOPTYBaHHS 30pol Ta
0O€MpUaciB, HE3aKOHHOTO MEPEMINICHHs 0Ci0 1 TOBapiB, a TAKOK IHIIUX 3JI0YMHIB, IO MiAPHBAIOTH
Oe3IMeKy JIepKaBH.

Oco0nBe 3HAUCHHS HAJIA€THCSl BUKOPHCTAHHIO TEXHOJIOTIH JIJIsi MOHITOPUHTY CUTYallii Ha BOI,
TaKUX SK pajapHi CUCTEMH, 110 JONOMAaraloTh BUSBIIATH MOTCHLIIHI 3arpo3y, a TAaKOXK 3aCTOCYBAaHHIO
OC3MIIOTHUX JIITAlbHAX anaparis (IPOHIB) JULs OIJIsi/ly BEIMKMX BOITHHX Teputopiii. Lle no3posie ore-
PATUBHO OLIHIOBATH CHTYALlil0 Ta KOOPJMHYBATH Aii NAaTPYIbHUX mz[po3mmB Tomy, opramu noiuii
Ha BOJI IOBUHHI MaTH CIielialbHi HOPMATUBHI aKTH sIKi MICTSTH IL1aH il B Till 4u iHWIi 3arpo3nuBiii
curyaii. B TakoMy KOHTEKCTi, MOKHA

MPUITYCTUTH MPO T€, 10 3aBAaHHs Ta QYHKIIT MiAPO3/I1TiB MOMILiT Ha BOJII OLIBII BIACTHUBI MPH-
POIOOXOpOHHI# cdepi, ocKiIbkH Oe3rmocepeIHbO OB’ sI3aHi 13 3a0e31nedeHHsIM 0e3MeKH BOAHUX 00’ €K-
TiB Ta 1HQPACTPYKTYpH BOJHOIO TPAHCIOPTY, 110, OOYMOBIIOE AOLIIBHICTh BKIIOUEHHS MiAPO3iNiB
HoMiLil Ha BOAL IO CTPYKTYpH MPUPOJOOXOPOHHOI MOMIlil, aKTyaJabHICTh YTBOPEHHS AKOI B CHCTEMI
HamnioHansHOT MOl MiKPECTIOEThCS OararbMa BueHuMH [ 12].

3a3HaveHe TTOBHOK MipOO CTOCYETHCS 1 aJIMIHICTPATHBHO-TIPABOBOTO CTATYCY IMiPO3/LTIB 10~
JIIIT Ha BOJII, OJTHAK CJIiJ] KOHCTATYBATH, [0 HOPMaTHBHA BU3HAYCHICTh CTATYyCY ChOTOJIHI HE 3aBEpIICHA
4yepe3 BiJICYTHICTh CIELiali30BaHOr0 HOPMAaTHBHO-IPABOBOTO aKTa, SIKWM OW BH3HAYMB OpraHi3alliii-
HO-TIPaBOBI 3acaay OisUIBHOCTI 3a3Ha4eHoro miaposainy HanionaneHol moninii Ykpainu. Tak camo He
KOHKPETH30BAHO METy HOro MiSIIBHOCTI, @ TAKOXK HE CHCTEMAaTH30BaHO crienn(ivHi 3aB1aHHs Ta (QyHK-
uii nigpo3ainiB nomiuii Ha BOA, NEPEIIiK IX OBHOBAXCHb. Be3yMOBHO, 1110 BU3HAYCHI 3arallbHi 3acaiu
JISTBHOCTI moninii, Bu3HadeHi B 3akoHi Ykpainu «IIpo HamioHambHY MOMIIif0», PO3IIOBCIOMKYIOTHCS
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1 Ha MiPO3/IiIH O] Ha BOAL, OJJHAK BOHM HE Bi0OpaaroTh crienu(iku IXHBOI JisUIBHOCTI, sIKa I10-
qsrae y: 1) BUsBIEHHI, IPUIIUHEHHI Ta JOKyMEHTYBaHHI IPaBONOPYILEHb Y cepi MOPYIIEHHS IPaBUIl
OXOPOHH BOJI, BOXHOTO (DOH/TY, BOZHOTO TPAHCHOPTY, OXOPOHHU HABKOIIHIIIHBOTO IIPHPOTHOTO CEPEITOBHU-
13, a TAKOXK 1HIIUX MPaBOMOPYIIEHB, [0 BUNHIIOTHCS HA BOAHUX 00’€KTax Ta 00’e€KkTax iHppacTpyk-
TypH BOJHOTO TPAHCIIOPTY, KOPYMIIIHHUX MPOSIBIB Y chepax puOHOro, BOAHOTO TOCIIOAAPCTB i IPHPO-
J10-3aM0BiTHOTO (hOHY, HE3aKOHHOTO MPOHWKHEHHS B YKpaiHy BOXHHMM TPAaHCIIOPTOM 3JIOYHMHIIB Ta
HEJICraJIbHUX MITPaHTIB, TPAH3UTHOTO MEPEMIlCHHS! HAPKOTMYHHUX 3ac00iB, 30poi, BUOyXiBKH TOIIO;
2) 31ilCHEHHI, y MeXaX IMOBHOBAKECHb, Nepea0aYeHUX 3aKOHOM HamIsiAy (KOHTPOJIIO) Y rairy3i 0Xopo-
HU, BUKOPUCTaHHS Ta BIATBOPEHHS BOAHUX Oi0pecypciB y BUKIIOUHIM (MOpCHKil) eKOHOMIUHIN 30H1
VkpaiHu, TepuTopianbHOMY MOpi, BHYTPIIIHIX BogoWMax YkpaiHu; 3) 3miliCHEeHHI KOHTPOIIO B MEkKax
KOMITIETEHIIIT 3a TOAEpKaHHIM ITPaBUJI JJIsl MaJIUX, CIIOPTHBHUX CyA€H 1 BOAHUX MOTOLMKIIIB Ta BUKO-
pucTaHHs 3ac00iB U1 pO3Bar Ha BOJI; 4) IPOBEICHHI MEPEBIPOK CYTHOBHUX OKYMEHTIB, MIKHAPOIHUX
MOCBITYCHb HA TPABO YIPABIIHHS MPOTYISHKOBUM CYJHOM Ta IOCBIIYCHb CYAHOBO/IS MaJlOro Cy/lHa
a00 BOIHOTO MOTOLMKJIA, & TAKOXK JOKYMEHTIB, 110 HaIal0Th NIPABO YIPABIiHHS NPOTYISHKOBUM CYJI-
HOM, MaJIUM CYJHOM, BOAHUM MOTOLMKJIOM, BUJAHUX [0 HAOpaHHS YMHHOCTI UM 3aKOHOM, 3yIUHSE
Taki cynHa AJs 3A1HCHEHHs Takol mepeBipky; 5) 3abe3neueHHi myOniuHoi Oe3nexku i mopsaky B Mop-
CBKHX 1 PIYKOBHX ITOPTaxX, MICI[IX MAaCOBOTO BiJIIOYNHKY JIFOACH Ha BOXHHUX 00’€KTaX, HA IUIDHKAX, ITif
Yyac MpOBEJICHHST MACOBHX 3aX0/1iB (MUPHHUX 310paHb, KyJIBTYPHO-BUIOBHUIIHUX 1 MyOIIYHUX PEIITIHHUX
3axO0/liB) Ta CIIOPTUBHUX 3MaraHb; 6) 3a0e3Me4eHHi, y MexXax KOMIETeHIIii, myOniuHol Oe3rnekn Ta mo-
PAAKY, Oe3MeKH CyIHOIIABCTBA B MICIIX NepeOyBaHHs Ta Ha MapuIpyTax pyXy MocajoBUX OcCi0, 1010
SKUX 3AIHCHIOETHCS Jiep’KaBHA OXOpPOHa; 7) peasizauii 3aXoXiB 13 3an00iraHHs HELIACHUM BHIIAJKaM,
[IOB’SI3aHUM 13 YTOIUIEHHSIM 1 PATYBaHHAM JIIOJEH, MOLIYKOM 0Ci0, SIKi 3HUKJIM Ha BOJHHUX 00 €KTax;
8) 3abesneyeHHi myOniyHOI Oe3MeKH 1 MOPSIKY B MICLSX 3apa)K€HHs OTPYHHUMM PEUOBUHAMU Ta iH-
IIMMH PEYOBHHAMH, IO CTAHOBJIATH HEOE3MeKy IUIS JKUTTS a00 370pOB’s JIIoJel Ta HaBKOJNUIITHHOTO
CepeIOBHINA, a TAKOXK Y MICIISIX, [Ie YCYHYTI 1X Hacmiaku; 9) peanizailii 3aX0/IiB IepeKOHAHHS, 30KpeMa
MPOBENICHHS MPOQLIAKTHYHO-PO3’ ICHIOBAIBHOI POOOTH Cepe/i HACEJICHHSI B YaCTHHI PO3’SICHCHHSI 3a-
KOHIB, IHIIMX HOPMATUBHHX aKTIB 100 OC3MEKH CYyAHOIIaBCTBA, OXOPOHH, BUKOPUCTAHHS Ta BIATBO-
peHHs BOIHUX OlopecypciB, paBMII MOBEAIHKHM Ha Boi Toio; 10) B3aemonuii 3 IHIIUMH MipO3aiaaMu
HauionanpHoi nouinii B yaCTUHI peai3alii HOBHOBaXKEHb i APO3/LIiB O] Ha BOAI, @ TAKOX IHIIUMU
OpraHaMH ITyOIiYHOTO aMIHICTPYBaHHS, Helep>KaBHIMHE OpTaHi3allisiMH, 1[0 Pealli3yIoTh 3aX0AH 00
ITiIBUILIEHHS Oe3MeKH Ha BOTHHUX 00’€KTaX, 00’eKTax iHPpacTPyKTYpH BOIHOTO TPAHCIIOPTY, €KOJIOTT,
3axXHCTy 00 €KTIB TBAPMHHOTO 1 POCIMHHOTO CBITY, a TAKOXK 3 Acolriaiiero MiKHApOIHOTO MOilEHChKO-
ro criBpoOiTHUITBA Ha Bofi [10].

Y3araJbHIOIOUY BUIIEHABEICHE, MOYKHA 3a3HAYUTH, 110 CHEIU(IIHICTS isUTEHOCTI MAPO3IiNiB MO-
Juii Ha BoJIi B MOPIBHSHHI 3 HIIMMU CTPYKTYpHUMH Hifpo3aitamu HarionansHol noninii Ykpainu 1o3Bo-
JIsI€ TOBOPHUTH IIPO OCOOUBICT 1X aIMiHICTPAaTUBHO-IIPABOBOIO CTATYCY SIK OKPEMOIO Cy0’€KTa afMiHICTpa-
THUBHO-TIPABOBHX BIJTHOCHH, II0 CKJIAJAIOTHCS B MPOLIEC] peai3allii HIMH MOMIeAChKoT AisutbHOCTi [11].

BucHOBKH. AIMiHICTpaTHBHO-TIPABOBI 3aCa ¥ CIICI[IAJIbHOT «BOAHOT» MOJIIIIT Ma€ BAXKIIMBE 3HA-
YeHHs NpHU (POPMYITIOBaHHS IITATy (BU3HAUCHHS BHJY Ta KIILKOCTI Mocaf), KBaidikamiiHux (mpode-
CIHHMX) BUMOT JI0 IEPCOHANY IMX MiJIPO3AUIIB, TaK SIK Ie JTykKe crieru(iuHuid BUJ AisTIbHOCTI MOJIIIT
Ha BOJI i3 3aBJaHHSMH TPABOOXOPOHHOI CUCTEMH, sIKi TIOBUHHI MaTW HE TUIbKW 3HAHHS, ajie i Mmpo-
¢beciiini HaBuuku. [TnTanHs opraxizauii isUIbHOCTI MiAPO3ALNIB MOiLil Ha BOxi B YKpaiHi CTAHOBUTh
aKTyaJIbHICTh HOPMATHBHOI'O BIOPSAKYBAHHs, @ 0COOIMBO IHCTPYKLIi i3 3a3HAYEHHSIM BU3HAYEHUX il
B TIEBHUX CUTYaIIisIX, 0COOIMBO B yMOBaX BifiCBKOBOTO Hacy.
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CYTHICTb AAMIHICTPATUBHO-ITPABOBUX BIJITHOCHUH
VY COEPI OPTAHI3AIIT TA ®YHKIIIOHYBAHHS
THCTUTYTY MICHHEBOTI'O CAMOBPSI/ITYBAHHS B YKPATHI

THE ESSENCE OF ADMINISTRATIVE AND LEGAL RELATIONS
IN THE SPHERE OF ORGANIZATION AND FUNCTIONING
OF THE INSTITUTE OF LOCAL SELF-GOVERNMENT IN UKRAINE

CrarTs OpUCBSYEHA PO3KPUTTIO CYTHOCTI aAMiHICTPAaTHBHO-IIPABOBUX BITHOCHH Y
cdepi opranizauii Ta GyHKIIOHYBaHHS IHCTUTYTY MiCLIEBOIO CaMOBPSIyBaHHS B YKpa-
Hi. KoHCTaTy€eThCs, 0 TMHAMI3M PO3BHTKY CYCIIITEHHX BITHOCHH ITOPOKYE HEOOXi-
HICTh MOCTIHHOTO MEPErIsy 3MICTy Ta CYTHOCTI aIMiHICTPaTHBHO-ITPABOBHUX BiIHOCHH,
0COOJIMBO THX, IO CIIPSIMOBYIOThCS HA OpraHi3allito Ta 3a0e3MeueHHs HaJIe)KHOTO QyHK-
IIOHYBaHHS cdepu po30ylIOoBH JIEpKaBHOCTI. Bu3HaveHo, 110 aJMiHICTpaTHBHO-TIpa-
BOBI BiIHOCUHHU Yy cdepi opraHizauii Ta (yHKLIOHYBaHHS 1HCTHTYTY MiICLIEBOTO CaMo-
BPsILlyBaHHS € cneun(i)quHM PI3HOBHJIOM CYCIUIBHUX B3a€MO3B’SI3KiB (32 JOMIHYIOUUM
aCIIeKTOM — OpraHi3aliifHO-KOHTPONILHOIO CHPAMYBAHHS), BPEIYIbOBAHMX HOPMAMI
a/IMIHICTPaTHBHOIO IPaBa, SIKi BUHUKAIOTH MK OpraHaMu JIepKaBHOI BIIAJH, IHCTHTY-
TaMM TPOMAJISTHCHKOTO CYCITIILCTBA Ta MICIIEBOIO BIIAJIO0I0 y MpoIeci peanizamii myomid-
HuX QyHkuiid. CrienialbHUMK 03HAKaMHU JOCIHIHKYBAHUX MTPABOBIIHOCHH Ha3BaHO TaKi:
1) BuHUKAIOTH y cdepi peanizalii ynOBHOBaXXEHUMH Cy0’€KTaMu IIPABOBOIO BILIUBY
LIOJ0 MICIIEBOIO CaMOBPSAYBaHHs 3 METOI0 3a0e3leueHHs e(heKTHBHOIO YIpaBIIiHHS
MICIIEBUMH CIIpaBaMH; 2) MArOTh OPTraHI3yIOUHid XapakTep Ta ONTHMI3aIliifHy CIIPSIMO-
BaHICTbh, OCKIIbKU 00’ €KTUBYIOTh BPETYJIBOBUHIA MPOIIEC peaitizallii Aep:KaBHO-BIAHNAX
MOBHOBAXXCHb HA MiCIsIX; 3) mepedir iXHbOTO PO3BUTKY CYIPOBOMKYETHCS HASBHICTIO
KOHTPOJIbHUX MEXaHi3MiB, 110 3yMOBJIEHO HEOOXiJHICTIO MOHITOPUHTY HOTPUMAaHHSI
BCTQHOBJICHUX HOPMATHBIB SIK 3 OOKY PEryIsATOPHUX aKTOPIB, TaK i IPOMAASHCHKOIO Cy-
CHinbCcTBa; 4) € MTMHAMIYHUMH Ta aJIalTHBHUMHM 32 3MICTOM, /K€ TSDKIIOTh J10 yTBEp-
JUKEHHsI CTaOLIbHOCTI 1 30aJJaHCOBAHOCTI PO3BUTKY MEXaHI3MiB MICIIEBOT JEMOKpATIT,
5) mpoHu3aHi iJeoNorier0 AeneHTpatizanii Ta GopMyrTh okpemy cdepy myOnigaHOTo
aJIMIHICTpYBaHHsI, — CyOHaIioHaJIbHY cdepy YIpaBiIiHHS, NPEACTABICHY iSUTBHICTIO
MicLieBO1 BIaiu. Y3arajabHEeHO, L0 I0pUANYHA IPUPOJIa aIMiHICTPaTUBHO-TIIPAaBOBUX BiJl-
HOCHH y cepi oprasizauii Ta (yHKIIOHYBaHHS IHCTUTYTY MiCLIEBOTO CAMOBPSTyBaHH:
Ma€ MOJABIMHUI 3MiCT, aJpke 3 OHOro OOKY, IX OCHOBHE NPHU3HAYEHHS 00’ €KTUBYETHCA
yepe3 HEeOOXiAHICTh 3a0e3redyeHHsT e(DEKTUBHOIO YIPABJIiHHS MICIIEBUMH CIIpaBaMH,
[0 CYIPOBOIKYETHCS HASBHICTIO HU3KHM KOHTPOJILHUX MEXaHi3MiB (yIpaBIiHCHKHIA ac-
IEKT), POTE 3 IHIIOTO OOKY, 11€0JI0Tisl AeHeHTpatizalil nepenodayae HaJaHHs OpraHaM
MICIIGBOTO CaMOBPSIIyBaHHS JIOCTATHHOTO PiBHS aBTOHOMHOCTI, ()OPMYyIOUYH CyOHaIlio-
HalbHYy c(epy YHpaBiHHS, IPEACTABICHY AiSUIBHICTIO MICLEBOI Blaau, 10 MiA3BiTHA
BHKITIOYHO TPOMa/Ii, JIi€ BiJ| iMeHi Ta B 11 iHTepecax (MapTHEPChbKHUH acleKT).

Knrouogi cnoea: aominicmpamusHo-npasosi 6iOHOCUHU, MICYe6a 0eMOKpamis, mic-
yese camogps0yeanis, opeamizayis ma QyuKyionyeanms, posdyoosa 0epicagHocii,
VYAPABATHHA MICYEBUMU CRPABAMU.

The article is dedicated to revealing the essence of administrative-legal relations in
the field of organization and functioning of the institution of local self-government in
Ukraine. It is stated that the dynamism of social relations development necessitates a
constant review of the content and essence of administrative-legal relations, especially
those aimed at organizing and ensuring the proper functioning of the sphere of state-
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building. It is determined that administrative-legal relations in the field of organization
and functioning of the institution of local self-government are a specific type of social
interaction (with a dominant organizational and control orientation), regulated by
the norms of administrative law, which arise between state authorities, civil society
institutions and local authorities in the process of performing public functions. The
special characteristics of the studied legal relations include the following: they arise in
the sphere of exercising the authoritative powers of state authorities concerning local
self-government to ensure effective management of local affairs; they have an organizing
nature and an optimization-oriented approach, as they formalize the regulatory process
of implementing state-authoritative powers at the local level; their development is
accompanied by the presence of control mechanisms, which is due to the need to monitor
compliance with established regulations by both regulatory actors and civil society; they
are dynamic and adaptive in nature, as they tend to establish stability and balance in
the development of local democracy mechanisms; they are imbued with the ideology
of decentralization and form a separate sphere of public administration — a subnational
governance domain represented by the activities of local authorities. It is generalized that
the legal nature of administrative-legal relations in the field of organization and functioning
of the institution of local self-government has a dual meaning. On the one hand, their
primary purpose is objectified through the need to ensure effective management of local
affairs, which is accompanied by a range of control mechanisms (the managerial aspect).
On the other hand, the ideology of decentralization provides local self-government
bodies with a sufficient level of autonomy, forming a subnational governance sphere
represented by the activities of local authorities, which are accountable exclusively to the
community, acting on its behalf and in its interests (the partnership aspect).

Key words: administrative-legal relations, local democracy, local self-government,
management of local affairs, organization and functioning, state-building.

AKTyaJIbHICTh TeMHU. Br3HavabHy poiib y mporieci GopMyBaHHS, PO3BUTKY Ta (YHKI[IOHYBaHHS
Oy/Ib-SIKMX MPABOBITHOCHH HE3aJICXKHO BiJl chepH TX MOXOKEHHS BIIITPAe caMe MpaBo, SIK TOW PEeTyJIsITHB-
HHI TX MEXaHi3M, 1110 J0ToMarae y4acCHUKaM 30PI€HTYBATUCh Y TIEBHIM Mozieni nmoBeiHKU. OHAK OCTaHHIM
YacoM Yy HayKOBiH JliTepaTypi ovaIy miHiMaTH MUTAHHS, TI0B’s13aHi 3 EPErISA0oM CIIPHHHATTS [IpaBa B Cy-
CNUIBCTBI, 0COOIMBO Ti€l HOro YaCTHHH, 110 BPETY/IHOBYE BiTHOCHHY MIX JAEP’KaBOIO B 0CO01 YIOBHOBaXKE-
HUX HEIO OpraHiB i TpOMAJIIHUHOM, a CaMe — aJMiHICTPaTUBHOIO IIpaBa. AJMIHICTPAaTUBHE IIPaBO TPaau-
IIfHO CIIPHIIMAIIOCH SIK IIPAaBO YHPABIIHCHKE, TOJIOBHA METa SKOTO — IMIIEPaTHBHE BPETYJIIOBAHHS BiTHOCHH
JICP’KABHOTO YIPABIIHH. AJie MOCTYIOBO, TIiJ] BIUIMBOM CYCIUIBHUAX TpaHC(HOpPMAIIii, TOYHHAOTE 3’ sBIIS-
THUCh HOBI T IXO/IH, BIIIOBITHO JI0 SIKUX 3MIHIOETHCS CIIPUIAHSATTS HE JIMIIIE CAMOTO a/MiHICTPaTHBHOTO Ipa-
Ba, a i HOTO POJIi B pErytOBaHHi CyCriIbHUX BiHOCHH [ 1, ¢. 50; 2]. Sk Hacmiiok, BiaOyacs pakTuuHa 3MiHa
{XHBOT CYTHOCTI, @ TAaKOK IEBHE PO3IIMPEHHsL. Tak, HUHI, TOBOPSYH PO aIMiHICTPaTHBHI IPABOBIAHOCHUHHY,
OepeThest 710 yBaru Te, 3a SIKMX OOCTaBHH LI BiTHOCHHM BHHHKAIOTH: Y MPOLECI MPOBA/PKCHHS BUKOHAB-
4O-PO3MOPAAUOL AISUIBHOCTI YIIOBHOBKEHUMU Cy0’€KTaMu ITyOIiuHOI aJMiHicTpawii abo i yac HaJaHH
aIIMiHICTPAaTUBHHX MOCIYT MPUBATHUM 0c00aM ((hi3NYHNUM Ta IOPHINIHUM 0co0aMm). 3 ypaxyBaHHsIM 3a3Ha-
4eHOI crieru(iKy aIMiHICTPATUBHO-MIPABOBUX BiJIHOCHH Oy/IyTh PO3PI3HATHCS O3HAKU LIUX MPABOBIHOCHH,
TOJII SIK CTPYKTYPHHUH CKIIaHUK 3aJIHIIIATUMEThCS cTanuM [3, ¢. 178].

3aranbHOBiIOMO, O (yHKIIi myOnivyHOT aaMiHICTpaIil NMOKIANAThCsd Ha BH3HAUCHE KOJIO
Cy0’€KTiB-BUKOHABIIB. SIK mpaBuio, 11e OpraHu JAepxkKaBHOI Biaau (y ToMy uucii 0e3 crarycy 1opH-
JIMYHOT 0cO0U), OpPraHyu MIiCLIEBOIO CaMOBPSILyBaHHsI, OpraHU BiliCbKOBOIO yIIpaBIIiHHSA, IX 10CAA0B1 UM
cIry00Bi 0co0H, 1HII cy0’€KTH IIpU 3AIHCHEHH] HUMH ITyOJIiYHO-BIaJHUX yIPABIiHCHKNX (yHKIIi Ha
Mi/ICTaBi 3aKOHO/IABCTBA, B TOMY YHCIIi HAa BUKOHAHHS JEJIETOBaHUX IIOBHOBaXKEHb, a00 HATAaHHI aMi-
HICTPATUBHUX TOCIYT [4].

B o3HaueHiil cucTeMi MpeCTaBHUKU MICIIEBOTO CaMOBPSIyBaHHS BUPI3HSIOTHCS CBOEK OCO-
OJIMBOIO POJITIO, a/Ke € OE3MOCEPEAHBOI0 PEIPE3CHTAIIEI0 MEXaHi3MIB JIEMOKparii Ha JIOKaJIbHOMY
piBi. Tomy BOauaemMo aKTyajibHUM 3/IACHHTH TEOPETHYHMIT aHANI3 CYTHOCTI aJMiHICTPaTHBHO-NIpa-
BOBHX BitHOCHH y c(hepi opraHisauii Ta (yHKUiIOHYBAHHS IHCTHTYTY MiCLEBOIO CaMOBPSIlyBaHHS, 110
CIPHSTHME PO3BUTKY HAYKOBOI AYMKH B KOHTCKCTI HAJISXKHOTO YIIOPSAKYBAHHS! COLIAIBHOTO JKUTTS Ta
3a0e3rneyeHHs e(PeKTUBHOTO YIPABIIHHS MUTaHHAMH MICLEBOTO 3HAYCHHSI.

Bukaan ocHoBHOro marepiany. Bapro 3ayBaxkuTH, 1o mpoOiema Teopii aJMiHICTpaTHB-
HO-TIPABOBHX BiJTHOCHH, @ CaMe BiJICYTHOCTI yHi()IKOBAHOTO TMOHSITTS Ta ICHYBaHHS PI3HUX aJIaliTHBHUX

72



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

0COONUBOCTEN, HETaTUBHO BIUIMBA€E HA NPAKTUKY (YHKLIIOHYBAaHHS [5] IHCTUTYTY MiCLIEBOTO CaMOBPsI-
JyBaHHs. BUIBIIICTE aMiHICTPAaTUBICTIB NP BU3HAUCHHI TEPMiHY «aJMiHICTPaTUBHO-IIPABOBI BiHO-
CHHI 3arajoM XapaKTepU3yIOTh HOro OJHAKOBO (PI3HULA MOJArAE JIUIIE B TOMY, IK BOHU Ha3UBalOTh
Cy0’€KTiB BIIQJHUX TOBHOBa)XEHb, IO BCTYMAIOTh Y I BiAHOCHHM). TOOTO, UM IIe OpPraHW BHKOHAB-
YOi BJIaJIU, YU 11¢ OPTaHH MyOIiuHOI aaMiHicTpaIlii abo opraHu Jep>kaBHOTO yrpasiinHsa. Hamnpukna,
I'. HakoHe4Ha, TOCIIPKYOYH TPABOBHI CTATyC CY/iB K Cy0’€KTIB aJIMiHICTPATHBHO-TIPABOBHUX BiIHO-
CHH, BU3HAYMJIa OCTAHHI SIK BiTHOCHHH, SIKI BHHHKAIOTh y cdepi peaiizaiii qepkaBHOI Biaau 3 000B’s13-
KOBOIO Y4acTIO BiJIOBiJHOIO OpraHy AEpXaBHOTO YIPaBIIiHHS a0 1HIIOrO HOCIS MOBHOBAXKEHb JEp-
JKABHO-BJIATHOTO XapaKTEPY, AlSNIBHICTh SKOTO CHPsSMOBAaHA Ha 3aXUCT mporonomeHux Koncturynieto
VYkpainu npaB, cBOOOJ Ta 3aKOHHHX IHTEPECIB JIIOIMHY 1 rpoMaisiHuHa [6, ¢. 15—16]. LlikaBuM € Bu3Ha-
YCHHS aIMiHICTPaTHBHO-IIPABOBUX BiJIHOCHH, HajiaHe . TkaueHKo, — «CyCITiIbHI BiJIHOCHHH, BPETYIIHO-
BaHI HOpMaMH aJIMiHICTPATHBHOTO TpaBa, OJHIEI0 13 CTOPIH SKUX 3aBXKIU € OpraH JACP)KaBHOI BIIA/H,
Ha/IIJICHUH JIep)KaBHO-BJIaJHUMH [TOBHOBKCHHSIMH y cepi Iep>KaBHOTO YIPABIIHHS [JIs pealtizaliii Ta
3axKCTy MpaB 1 CBOOO/ JIFOIUHHU 1 rpoMajisiHUHAY [7, ¢. 65]. ABTOpKa TaKUM YMHOM B CBOEMY BU3HAYCHHI
BUKOPHUCTAJIa O3HAKU: «JICP>KaBHUI Oprany», «IepiaBHO-BIAHI IOBHOBAXKEHH» 1 «JIepKaBHE YIIPaB-
JIHHS, 1110, HA HAIly TyMKY, HE 30BCIM KOPEKTHO.

Hawm 0inblre iIMIIOHYIOTH Ti BU3HAYCHHS, ¢ aBTOPH HE HA3UBAIOTH CTATyC Cy0’€KTa B CHCTEMI
BJIaM, a BKa3ylOTh Ha HOro O3HAaKW, 30KpeMa: 3IaTHICTh 3iHCHIOBATH BIAIHO-PO3IOPSIUi OBHOBA-
JKeHHsI 00 YMHHTH BIIAQJIHUH BIUTHUB.

Tax, Hanpukian: 1) JI. €pMakoB BBaxae, I0: «aJMIHICTPAaTUBHO-TIIPABOBI BiTHOCHHH — I
BPEryIbOBaHI aJMiHICTPAaTUBHO-IPABOBUMU HOPMaMH YIPABIIHCHKO-PO3MOPSIYi BITHOCUHH, SIKI BU-
HUKAIOTh y 3B’S3KY 3 peaji3alli€o MyOIiuHOro CyCHiJIbHOTO IHTepEeCy MK Cy0’€KTaMu, OJUH 3 SKHX
3aBX/IM HAJIJICHUH JIep)KaBHO-BJIaTHUIMU TOBHOBKCHHSMH, Ha Mi/ICTaBl IOPUAMYHHUX (AKTiB, Ta SKi
3a0e3reyeHi MOXKITUBICTIO 3aCTOCYBaHHS JIepP:KaBHO-BIIQHOTO ipumycy» [8, c. 70]; 2) A. XapuToHOoBa
BU3HAYA€ aMiHICTPAaTHBHO-NIPABOBI BITHOCUHH, SK: «YPEryIbOBaHi aJMiHICTPaTUBHO-IIPABOBOIO HOP-
MOIO CYCHIJIbHI BIIHOCHHH, 1110 CKJIaJaloThCs Y rajdy3i JepsKaBHOIO YIPABIiHHS Ta aJMiHICTPaTUBHOI
OXOPOHHM MYOJIIYHOTO TPABOIOPSIKY, OJUH 3 YYaCHHKIB a00 BCi yYaCHHUKHU SIKMX € HOCISIMHM BJIQJIHUX
MTOBHOBA)KEHB, & TAKOX Cy0’€KTHBHHUX INpaB Ta IOPHIMYHUX 00OB’SI3KIB, sIKi MepeOyBaroTh ITiJ 0XOPO-
HOMO iepkaBuy» [9, ¢. 161]; 3) Ha TyMKy aBTOpIB MiAPYYHUKA « AIMIHICTpaTHBHE MPaBO YKpaTHW» 3a pe-
nakiieto B. [anyHbKa, «aIMiHICTPaTHBHO-IIPABOBI BiTHOCHHH BiJI0OpaKarOTh BILUTUB aJAMiHICTPATHBHO-
IPaBOBUX HOPM Ha IMOBEAIHKY Cy0 €KTIB Ta 00’ €KTiB MyOIiYHOIO yNpPaBIiHHS Yepe3 10 MiXK HUMH
BUHMKAIOTh CTaJli IPaBOBI 3B’SI3KH IyOJIIYHO-BIAJHOTO XapakTepy. [HIMMMU CI0BaMM aMiHICTpaTHB-
HO-IIPaBOBa HOpPMa MiCUTb a0CTPaKTHY KOHCTPYKIIIIO aJMiHICTpaTUBHO-IIPAaBOBOro BinHOIIEHH:. CyT-
HICTh TaKOi KOHCTPYKIIT TIOJISITAE B TOMY, 110 aJIMiHICTPAaTUBHO-IIPaBOBA HOPMA BiJl iIMEHI JIETITUMHOTO
cy0’eKTa MpaBOTBOPUOCTI BU3HAUAE HAJICKHY MOBEIIHKY KOXKHOTO 31 CBOiX anpecariB. BoHa BcTaHOB-
JIF0€ 000B’SI3KOBI MpaBuia. 3a IKUMH BiJJOYBAETHCS B3AEMO/IiSl MIDK YYaCHHUKAMU 3a3HAYCHUX BiJTHOCHH.
I1i npaBuna GopMyIOThCs Y BUIVISLI B3a€EMHUX IIpaB Ta 000B’s13KiB» [10, c. 37]; 4) YO. ®ponos Bu3Ha-
YMB aMiHICTPaTHUBHO-NIPABOBI BIIHOCUHHU SK: «BPEry/IbOBaHi aJMiHICTPaTUBHO-IIPAaBOBUMU HOPMaMHU
CYCILJIbHI BIITHOCHUHH, 110 BUHUKAIOTH y cdepi, Oe3nocepeiHbo 0B’ A3aHii 13 BlIaJHO-yIIPaBIiHCHKOIO
JUSUTBHICTIO, OJIHIEIO 31 CTOPIH SKUX € Cy0’€KT, HAAUICHUN JIep)KABHO-BIAHUMU TTOBHOBAXCHHSIMH,
3 METO 3aJI0BOJICHHSI MyOnmiuyHuX a00 1HIUBIAyalbHUX IHTEpPECiB Cy0’€KTIB TaKUX TPABOBITHOCHH»
[11, c.233-236].

[IpoTe HalOLIBII KOHIIETITYali30BAHUM BHAE€THCS BU3HAUCHHS, HaBeleHe B. ABep’sHOBUM, —
«BPETyJIbOBaHI HOPMAaMH aIMiHICTPAaTUBHOIO NpaBa CyCIUIbHI BITHOCUHH, B SIKUX iX CTOpOHU (Cy0’€k-
TH) B3a€MO3B’sI3aHi i B3a€MOAIIOTH HIISXOM 3/1iHCHEHHS CyO €KTHBHHUX IpaB i 000B’A3KiB, BCTAHOB-
JICHUX 1 rapaHTOBAHUX BIIIOBIAHMMHU aJIMIHICTPaTHBHO-NIIPaBOBUMM Hopmamu» [12, c. 177-178].
OnHak e BU3HAYEHHS TAKOXX Ma€ TEBHI JMCKYCiHHI acrekTd. 30KpeMa CyO’€KTHBHUMHU IpaBaMHU
1 000B’sI3kaMK KOPHCTYIOTHCSI BUKITFOUHO TPOMAJISTHH, TOJII SIK OPTaHH BJIad HAIUICHI BiIMOBIIHUMHI
MTOBHOBA)KCHHSIMH.

ToMy JIOT1UHMM € y3araJbHEHHS, 10 aMiHICTPaTUBHO-NIPABOBI BiTHOCHHY BUHUKAIOTh HA MiJ-
CTaBi HAABHOCTI aIMiHICTPAaTUBHOI HOPMH Ta 3yMOBJIEHI HEOOX1AHICTIO BPETyJIIOBaHHS [TUTAHb IyOIid-
HOTO 3Ha4YCHHsL. [IpH 1(bOMY 3 O/HIET CTOPOHH BOHH € YCTAaBJICHHM SIBUIICM, a 3 IHIIOT — JMHAMIYHHM,
10 [10B’SI3aHO 3 TpaHC(bopMamHHHMM aCIeKTaMu PO3BUTKY NPEAMETa aAMiHICTPaTUBHOIO npasa [13].

Y KOHTEKCTi OpraHisauii Ta (yHKI[iOHyBaHHs iHCTHTYTY MICLIEBOTO CaMOBPSI/lyBaHHS B Yipa-
{HI CTQTMYHHMH acCHeKT aJMiHICTPaTHBHO-TIPABOBHUX BIHOCHMH Ma€ IPOSB IXHBOIO OpraHi3aliifHOo
CTOPOHOI. 30KpeMa sK 1 Oyb-sKi 1HIII TPABOBI BiJIHOCHMHHU, BOHW BUHUKAKOTh, 3MIHIOKOTHCS 1 TIPUITH-
HSIOTBCS HA TICBHUX IIiJICTaBax. 3arajioM BUIUISIOTH JIBA BUJIM IiJICTAaB BUHUKHEHHS TIPABOBITHOCHH:
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1) matepianbHi (3aranbHi): a) HasABHICTh Cy0’€KTiB mpaBa (HE MEHILIE JBOX) AK yYaCHHKIB IIPaBOBiA-
HOCHUH; 0) HasBHICTb 00’€KTa MPAaBOBIIHOCUH — MaTepialbHi 1 HeMaTepiabHi Osara, 3 MPUBOAY SIKUX
cy0’€KTH IpaBa BCTYIAIOTh Y B3a€EMOBITHOCHHM; 2) IOPUIUYHI (CIIenianbHi): a) HopMa IpaBa; 0) mpaBo-
Cy0’€KTHICTh YUYACHUKIB TIPABOBITHOCHH: TIPABO3ATHICTb, I€3MaTHICTb, CIIIKTO3/aTHICTh; B) FOPHINY-
HUi (akT (mizcraBa BAHWKHEHHS, 3MIHH 1 IPUITMHEHHS [TPAaBOBIIHOCKH). JIBOM BUaM MiICTaB BUHUK-
HEHHS [TPAaBOBIIHOCHH BiIITOBIIAI0Th JIBA ACTIEKTH X 3MicTy: 1) MarepianbHuii (pakTuuHmii) — pakTHuHA
HOBeIiHKa (i uM Oe3AisIBbHICTh) YYaCHUKIB CYCHUIBHUX BiIHOCHH, SIKy IIPABOMOYHUN MOXe, a Ipa-
B03000B’s13aHUIl IOBUHEH 3[1MCHUTH, TOOTO peanbHi Aii 3 peaizauii cy0’eKTUBHUX NPaB 1 OPUANYHUX
000B’s13KiB; 2) IOpUIUYHUI — paBa i 00OB’SI3KU CTOPIH; IIUPIIE — Cy0’€KTUBHE IPaBO, IOPUIUUHUN
000B’S130K, TIOBHOBaXCHHSI, FOPUIMYHA BIAMOBIIAIBHICTE (JUIs mocanoBux 0ci0). KOpuauunuii 3mict
CBIJIUUTH, 1[0 B 00OJIOHKY MPABOBIJIHOCHH BTATHYTO OMOCEPEIKOBYBaHI (haKTUYHI BIJIHOCHMHH HE MOB-
HICTIO, & TUTbKM B Til YaCTHHI, B TOMY CKJIaJi, KU mependaueHuii nmpaBaMu W 000B’sI3KaMH. 3MiCT
IIPABOBIAHOCHH € CIIOCOOOM B3a€EMHOTO 3B 513Ky MK cy0’ekTamu mpaBa. CTpyKTypa 3MiCTy MOke OyTH
MPOCTOIO (Cy0’ €KTHBHE NPABO 1 FOPUAMYHHUN 000B’A30K) 1 CKIaIHOO (Y TTOCAT0BUX OCI0 — MOBHOBAXKEH-
H$l, FOPUJIMYHA BiANOBiANBHICTB) [5; 14, c. 403—406].

CBOE€I0 4eproro ix AMHAMIYHUH acIIeKT MPOCTEKYETHCS Yepe3 CyKyIMHICTh AeTePMIHYIOUNX 03HAK
TaKHX [IPAaBOBIJHOCHH Ha KOHKPETHOMY €Talli Iep>KaBOTBOPEHHs. 30KpeMa JI0 3aTIbHUX 0COOIUBOCTEH
aJIMIHICTPaTHBHO-ITPABOBUX BIHOCHH y cdepi opraHizaiiii ta QyHKI[IOHYBaHHS IHCTUTYTY MICIIEBOTO Ca-
MOBpsITyBaHHS B YKpaiHi MOJKHA BiJIHECTH, HAIIPUKJIAJI, TaKi OCHOBHI XapaKTepUCTUKH siK [3; 11; 15]:

— BUHMKAIOTh Y cepi, Oe3mocepeJHb0 OB’ s13aHill 13 peallizallielo ynpaBIiHChKUX (QYHKIIIMH;

— X cTOpOHaMuU BUCTYNAIOTh Cy0’€KTH aIMiHICTPATUBHOIO 1IPaBa;

— 3araJioM XapaKkTepH3yIThCs IOPUANTHOIO HEPIBHICTIO CTOPiH, MPOTE HE BUKIIOUHUMH € «PiB-
HOTIPaBHO-NIAPTHEPCHKI» B3a€MO3B’I3KH;

— (hopMyIOTH 0COOIMBUIL 3B’ SI30K MK 1X yIaCHMKAMM, OAMH 3 SIKHX 3a 3aTaJIbHUM [IPABHIIOM Ma€
IpaBO BUMAraTy Bijl iHIIOTO Takoi MOBEAIHKY, Ky IepeadaueHo aJMiHICTPaTUBHOIO HOPMOIO;

— Bi/I3HAYAIOThCS YITKOIO perIaMEHTAlli€l0, aJKe Mepedir IXHbOro PO3BUTKY YHOPMOBAHUH aji-
MiHICTPaTUBHOX HOPMOIO.

BonHovac mnpuiyckaemMo, o CHelialbHIMH O3HAKaMH JIOCHIDKYBAaHUX MPaBOBITHOCHH (0CO-
OJIMBOCTI, 32 JTOITOMOTOI0 SIKMX 3’SIBJISIETHCSI 3MOTa BIJIMEXKYBATH iX BiJl IHIIMX CYMDKHHUX BiJIHOCHUH
1 3’5ICyBaTH CyTHICTh KOHKPETHOI MOBE/IIHKU Ta JiSUIbHOCTI Cy0’€KTIB IIUX BiHOCHH [2]) € TaKi sK:

1) BUHUKAIOTH y cdepi peanizalil yIoBHOBaXEHUMH Cy0’ €KTaMU IIPABOBOTO BILIMBY IIOAO Mic-
LIEBOTO CAMOBPSIYBaHH: 3 METOIO 3a0e3MeueHHs €(DEKTUBHOIO YIIPaBIiHHS MiCLIEBUMH CIIPaBaMU;

2) MalOTh OpraHi3yrouuii XapaKkTep Ta ONTHUMI3alilfiHy CIPSIMOBaHICTb, OCKUIBKH 00’ €KTUBYIOTb
BPETYJIbOBUHH MPOIIEC peatizalii 1ep)kaBHO-BIaIHUX TIOBHOBaKEHb Ha MICIISIX;

3) mepelir IXHBOTO PO3BUTKY CYNPOBODKYETHCS HASIBHICTIO KOHTPOJILHUX MEXaHI3MIB, 110 3Y-
MOBJICHO HEOOX1THICTIO MOHITOPHHTY JIOTPUMAaHHS BCTAHOBJICHUX HOPMATHUBIB sIK 3 00Ky PEryJIsITOPHUX
AKTOPIB, TaK 1 IPOMASHCHKOTO CYCIIIbCTBA;

4) € AMHAMIYHUMH Ta aJAIITUBHUMH 32 3MICTOM, aJKe TSOHKIIOTh JI0 YTBEPPKEHHS CTabIIbHOCTI
130aJ1aHCOBAHOCTI PO3BUTKY MEXaHI3MiB MiCLIEBOI JEMOKpATII;

5) npoHHM3aHi i1eosIorie0 aeneHTpaizanii Ta GopMyTh OKpeMy cdepy MyOaiuHOro aamiHi-
CTpyBaHHS, — CyOHAIlIOHAIBHY c(hepy yIpaBIiHHs, IPEACTABICHY AisUIbHICTIO MIiCIICBOI BIIA/IH.

[Tpuyomy cJiin BpaXxoBYBaTH, IO 3aJICKHO BiJI IXHIX PI3HOBU/IIB OyIyTh TAKOXK PI3HUTHUCH 1X CIie-
LiaJbHI O3HAKU. Y TOYHUMO, 1110, Ha HAILly AyMKY, BUJH aAMiHICTPAaTUBHO-IIPAaBOBUX BiIHOCHH Yy cdepi
oprasizarii Ta GyHKIIOHYBaHHs IHCTUTYTY MiCLIEBOTO CaMOBPSIYBAaHHs € TAKUMU:

— OprasizaliifHO-IIPaBOBI — PETyNIOIOTh OPSIOK CTBOPEHHS, AISUIBHOCTI Ta B3a€MOJIi OpraHis
MICIIEBOTO CaMOBPSITYBaHHs, iX MOBHOBAKEHHS, CTPYKTYpPY Ta MiI3BiTHICTh. BOHH MOXYTBH OyTH JJBOX
miABUIIB: 1) BITHOCHHM MK OpraHaMy MiCLIEBOTO CAMOBPSITyBaHHS Ta JCPKaBHUMHU OpraHaMH, IHCTH-
TyTaMH TPOMAJITHCHKOTO CYCIIJIbCTBA Ta 2) BIIHOCHHH MK PI3HUMH PIBHSIMH MICIIEBOTO CaMOBPSILY-
BaHHs (rpoMajia — paiioH — 00JIacTh);

— KOMIIETEHIIHHI — BU3HAYaIOTh 00cAr (PO3MOALN) NMOBHOBAXEHb 1 cepy BiANOBIAANBHOCTI
OpraHiB MICIIEBOTO CaMOBPSAYBaHHS; CKJIAJAIOTHCS i3: 1) BIXHOCHHH IOIO PO3MOALTY (YHKIIH Mixk
OpraHaMH MICIIEBOTO CaMOBPSIIYBAaHHS Ta OpPraHAMU JIepKaBHOI BIIaJd; 2) BITHOCHH MO0 MPUIHATTS
JIOKaJIbHUX aKTIB YIPABIiHHS;

— Or0KEeTHO-(DiHAHCOBI — TIOB’A3aHi 3 PO3MOJIIOM Ta BUKOPUCTAHHAM (piHAHCOBHX PEcypCiB
micueBux OromkeTiB. Merhbest mpo: 1) BiJHOCHHHM 1110/10 OFOIPKETHOTO PeryJroBaHHs, popMyBaHHS Mic-
LEBUX OIOKETIB Ta BUKOPUCTAHHS (hiHAHCOBUX PECYPCIB Ta 2) BIAHOCHH 1[I0 KOHTPOJIIO 32 €(PEKTHB-
HICTIO BUKOPHCTaHHS OIO/DKETHUX KOLITIB;
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— CEpBICHO-YIIPABIIIHCHKI — CTOCYIOThCS HAJaHHS MIyOIIYHUX MOCIYT OpraHaMu MiCLIEBOIO ca-
MOBpSyBaHHS Ta IXHIX 3000B’sI3aHb Iepe]] rpoMaisiHaMM, 30KpeMa 1e: 1) BiIHOCHHU 00 HAJaHHS
aJIMIHICTPaTUBHUX [OCIYT HACEJIEHHIO; 2) BIIHOCUHHU Y c(epl COLiaIbHOIO 3aXUCTY, OCBITU, MEAULIU-
HH, OJIar0yCTpOrO Ta iHIIUX cdep myOIigHOro 00CITyroByBaHHS;

— MPaBOOXOPOHHI Ta FOPUCIUKIIIFHI — OXOIUTIOIOTH pealTi3allifo 3aX0/IiB M0/I0 3aXKHCTY MpaB Ipo-
Ma/IsTH, ITPABOTIOPSIKY Ta BUPIIICHHS aJIMIHICTpAaTUBHUX criopiB. L{e BiqHOCHHM 1110/10: 1) IPUTSITHEHHS
JI0 BIJIMOBIIaJIBHOCTI 1TOCAJIOBUX OCIO MICIICBOTO CaMOBPSIIyBaHHS 3a MOPYILICHHS 3aKOHO/ABCTBA Ta
2) po3mIsiay agMiHICTPATUBHUX CHOPIB MK IPOMaJIIHAMH Ta OpraHaMH MiCLEEBOTO CaMOBPSITyBaHHS,;

— KOHTPOJILHO-HAIJIAI0B] — PEryIIOI0Th NPOLELYPH 31iiICHEHHS JIEpKaBHOTO KOHTPOIIIO 32 3a-
KOHHICTIO JisUTHHOCTI OpTraHiB MiCIIEBOTO CaMOBpsiiyBaHHs. MieThest ipo: 1) BIIHOCHHH MK OpraHaMu
JIepKaBHOT BJIaJM Ta MICIIEBOTO CaMOBpsiiyBaHHs y cdepi Harisay 3a qorpumanHsM Koncrutyii Ta
3aKOHIB YKpaiHu Ta 2) BIIHOCHHH, 110 BHHUKAKOTh Y TIPOIIECI OCKapKEHHsI PillIeHb OPTraHiB MiCIIEBOTO
CaMOBPSILyBaHHS.

Bucnosku. [IpoBeneHe 10CIiXKEHHS 1a€ 3MOT'Y y3arajJbHUTH, 110:

o-mepuie, IMHaMi3M PO3BUTKY CyCIIUIbHUX BIJHOCHUH IOPOXKY€E HEOOX1IHICTh NOCTiHOrO Ie-
persiiy 3MICTy Ta CyTHOCTI aJIMiHICTPATUBHO-TIPABOBUX BIHOCHH, OCOOJMBO THX, IO CITPSIMOBYHOTHCS
Ha Oprasi3ailito Ta 3a0e3MeYeHHs HaJIe)KHOTO (PyHKIIIOHYBaHHS cepu po30yI0BHU ICPKABHOCTI;

Mo-7Ipyre, aJMIHICTPATHBHO-IIPABOBI BIIHOCHHK Yy cdepi opraHizamii Ta QyHKIIIOHYBaHHS iH-
CTUTYTY MICLIEBOIO CAaMOBPSyBaHHS € creln()IYHAM Pi3HOBUIOM CYCHUIBHUX B3a€MO3B’sI3KIB (3a J10-
MIiHYIOYHUM aCIIEKTOM — OpraHi3aliiiHO-KOHTPOJIBHOTO CIPSIMYBaHHs), BPETYJIbOBAaHUX HOPMAMHU aIMi-
HICTPaTHBHOTO MPaBa, SIKi BHHUKAIOTh MK OpraHaMH JEPKaBHOI BIIaJIH, IHCTUTYTaMU I'POMAJITHCHKOTO
CyCIILTBCTBA Ta MICIIEBOIO BIIAJI0I0 y TIPOIIEC] peai3aril myOmiyHuX QpyHKIi;

TO-TPETE, FOPUIMYHA TIPUPO/IA aIMIHICTPATUBHO-TIPABOBUX BITHOCHH Y c(epi opraHizaiii ta (QyHKIIi-
OHYBAHHS IHCTUTYTY MICIIEBOTO CAMOBPSITyBaHHsI Ma€ TOJIBIMHMI 3MICT, aJDKE 3 OTHOTO OOKY, iX OCHOBHE IPH-
3HAYCHHsI 00’ €EKTUBYETHCSI Yepe3 HEOOXiIHICTh 3a0e31eyeHHs e()eKTHBHOTO YIPABITIHHS MICIIEBUMH CIIPABaMH,
IO CYTPOBOKYETHCS HASIBHICTIO HU3KU KOHTPOJIBHHIX MEXaHi3MiB (YIPABIiHCHKHI acMeKT), POoTe 3 HILOro
00Ky, i1eororis ieeHTpaizalii nepeadadae HalaHHs OpraHam MiCLIEBOTO CaMOBPSITyBaHHS JJOCTaTHBOTO PiB-
HsI aBTOHOMHOCTI, (POpMYIo4H CyOHALIOHANIbHY C(hepy YIPaBIiHHS, IPEICTaBICHY ALSUIbHICTIO MICLIEBOT Bila-
JIY, IO ITi3BITHA BHKIIFOYHO FPOMAYIL, JIi€ BiJI iIMeHi Ta B 1i iHTepecax (IapTHEPCHKUI acIIeKT).
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SANIOBITAHHA AAMIHICTPATUBHUM ITPABOITOPYIIEHHAM OTEPKABHUM
THCHEKTOPOM 3 IUTAHBb IHTEJEKTYAJBHOI BIACHOCTI

PREVENTION OF ADMINISTRATIVE OFFENSES BY THE STATE INSPECTOR
FOR INTELLECTUAL PROPERTY

CrarTsi NMpHUCBSYCHA BHCBITIICHHIO OJIHIEI 13 aKTyaJbHHUX TEOPETHKO-IIPABOBUX
npoOJeM CyyacHOTO aAMIHICTPATUBHOIO IpaBa, SKi CTOCYEThCS IHUTaHb JAEPHKABHOTO
pEryloBaHHs BITHOCUH Yy Tajy3i 3amo0iraHHs aAMiHICTPAaTUBHUM IIPABOIOPYLICHHSM.
HarouomieHo, 1110 agMiHICTPaTUBHI NPaBOIOPYLIEHHS € OJHUMM 13 HalOLIbII NOMIMpPE-
HINKX 13 yCiX BHAIB IOPUIMYHOI BiIMOBINAIBHOCTI, Y TOMY YHCHI # cdepi MopynIeHHs]
3aKOHOZIABCTBA 3 OXOPOHHM iHTENIEKTyallbHOI BIacHOCTI. [lifkpecneHo, mo BaroMoro 3Ha-
YCHHs B BKHUTTI IPOMA/JISIH, CYCITIIBCTRA 1 IEpPYKABH BiZ[Irpae OXOpOHA Ta 3aXHUCT 00’ €KTIB
IpaBa IHTEJIEKTYalbHOI BIACHOCTI, JIe HOPMH aJIMiHICTPaTHBHOTO 3aKOHOAABCTBA MOPS]I
3aCTOCYBAHHSM YIOBHOBa)KCHHUMHU CyO’€KTaMH 3aXOAiB aJAMiHICTPaTUBHOIO NPHUMYCY,
MOKJIMKAHI TAKOX 3ar00iraTé aJMiHICTpaTUBHUM IpaBonopylieHHsM. OQHUM i3 TaKuX
YIIOBHOBA)XXEHUX CYO’€KTIB € Jep:KaBHUM 1HCIEKTOP 3 IMTaHb IHTEJIEKTYyalbHOI BiIac-
HocTi MiHicTepcTBa ekoHOMIKH YKpainu. Ha mijcTaBi 31iliCHEHOTO aHami3y MOJ0KEeHb
Koncrurynii Yipainu, Konekcy Ykpaiau npo ajMiHICTpaTHBHI IPABOMIOPYIICHHS, 3aKO0-
HiB Ykpainu: «IIpo aBTopchke mpaBo i cyMmixkHI npaBay, «[Ipo ocodnmmMBoCTI iepKaBHO-
IO PEryJIIOBaHHS JiSUIBHOCTI Cy0’€KTiB FOCIOIaPIOBAHHS, TTOB’SI3aHOT 3 BUPOOHHUIITBOM,
€KCIIOPTOM, IMIOPTOM JIUCKIB JUISl JTa3€PHUX CHCTEM 34MTyBaHH:», «[Ipo kinemarorpa-
¢ito», ITonoxeHH PO JEP>KaBHOIO 1HCIEKTOpPa 3 MUTaHb iHTENIEKTYalbHOI BIACHOCTI
MinicrepcTBa exkoHOMIKH, [TonoxeHHsM Tpo Jlep>kaBHUH peecTp (iabMiB, iHITHX HOP-
MAaTHBHO-TIPABOBUX AKTiB, a TAKOXK JOKTPHHAIBHUX JyMOK, TIPOBEACHO CHCTEMHHI aHa-
JTi3 TOBHOBaXKEHb JICPYKABHOTO 1HCIIEKTOPA 3 MUTAHb IHTEJIEKTYaIbHOI BlTacHOCTI MiHic-
TEPCTBA €KOHOMIKH. 3a3HaYeHI HOPMATHBHO-TIPABOBI aKTH JIAJIM ITiJICTABU BCTAHOBUTH,
IO AEPXKaBHUH 1HCHEKTOp 3 MUTaHb IHTEIEKTYaJbHOI BIACHOCTI Ma€ MPaBo HE TUIbKH
CKITa/iii TPOTOKOJIH TPO a/IMiHICTPATHBHI [PABONOPYIICHHs | HANPABISTH iX 10 CyAy,
alte i 31iHCHIOBATH 3aXO/H, CIIPAMOBAHI Ha 3a00iraHHs aAMiHICTPAaTHBHUM IPABOIIO-
PYLICHHAM y chepi 0XOpOHH iHTeneKTyasbHOI BiacHocTi. [locuiarouuce Ha HOPMATHB-
HO-TIPaBOBi aKTH HABEIEHO KOHKPETHI MPHUKIIAIN 3aXOMiB, SIKi 3MiHCHIOE Aep)KaBHUN iH-
CIIEKTOp 3 IUTaHb IHTEIEKTYaIbHOT BJIACHOCTI 3 METOO 3aI00iraHHs aIMiHICTPATHBHUM
MIPABOTOPYIICHHSAM Y cepi OXOPOHH IHTEIEKTYalIbHOI BIACHOCTI.

Knrouosi cnosa: inmenexmyanvra enacticms, nyoniuHo-npasoéa oxopoua, 3axoou,
3anobieants, AOMIHICMPAMUBHI NPABONOPYULEHHS, 8I0N0GIOANTbHICMb.

The article is devoted to highlighting one of the topical theoretical and legal problems
of modern administrative law, which concerns issues of state regulation of relations in
the field of prevention of administrative offenses. It is emphasized that administrative
offenses are one of the most widespread of all types of legal liability, including in the
field of violation of legislation on the protection of intellectual property. It is emphasized
that the protection and defense of intellectual property rights is of great importance in
the life of citizens, society and the state, where the norms of administrative legislation,
along with the application of administrative coercion measures by authorized entities,
are also designed to prevent administrative offenses. One of such authorized entities
is the State Inspector for Intellectual Property of the Ministry of Economy of Ukraine.

© CABILBKA B.B. — xanampar OpUAMYHUX HayK, acHUCTEHT Kadeopu aaMiHICTPaTUBHOIO
npaBa Ta npouecy (HaBuanpHo-HaykoBuil iHCTUTYT npaBa KuiBCBKOIO HalliOHAJIBHOIO YHIBEPCUTETY
imeniTapaca IlleBuenka) https://orcid.org/0000-0002-1403-125X
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Based on the analysis of the provisions of the Constitution of Ukraine, the Code of
Ukraine on Administrative Offenses, the Laws of Ukraine: “On Copyright and Related
Rights”, “On Peculiarities of State Regulation of the Activities of Business Entities
Related to the Production, Export, and Import of Disks for Laser Reading Systems”, “On
Cinematography”, the Regulations on the State Inspector for Intellectual Property of the
Ministry of Economy, the Regulations on the State Register of Films, other regulatory legal
acts, as well as doctrinal opinions, a systematic analysis of the powers of the State Inspector
for Intellectual Property of the Ministry of Economy was conducted. The aforementioned
regulatory legal acts provided grounds to establish that the State Inspector for Intellectual
Property has the right not only to draw up protocols on administrative offenses and send
them to court, but also to take measures aimed at preventing administrative offenses in
the field of intellectual property protection. Referring to regulatory legal acts, specific
examples of measures taken by the State Inspector for Intellectual Property to prevent
administrative offenses in the field of intellectual property protection are given.

Key words: intellectual property, public legal protection, measures, prevention,
administrative offenses, liability.

Beryn. AaMiHicTpaTUBHI IPaBONOPYIICHHS € OAHUMHU i3 HAHOUIBII MOMNPEHININX 13 yCiX BUIIB
IOPUANYHOI BiINOBIAIBHOCTI, SIKE 3aBKIU € IPOTUIIPABHOIO JIi€0 (O€3MisIbHICTIO), JisIHHIM 3a00po-
HEHUM 3aKOHOM a00 1HIIMM HOPMAaTUBHO-MPABOBUM aKTOM. AJIMiHICTPaTHBHHMHU MPABOIOPYIICHHSIMU
3aa€ThCs 3HAYHA [IKOJIa TIPABOBIACHIKAM 00’ €KTIB MpaBa IHTEJIEKTyalbHOI BIACHOCTI, CyCITIIbHUM Ta
JIep>KaBHAM iHTepecaM. MixK THM BiTYM3HSIHE 3aKOHOJABCTBO Nependadae 3aX0/u, ClIpsMOBaHi Ha 3aI1o-
OiraHHs aJIMIHICTPATHBHUM IPABOIOPYIICHHS Y chepl OXOPOHHM IHTEIEeKTya bHOT BiacHoCTi. OHNUM 13
Ccy0’€KTIB yIIOBHOBR)KCHUX Ha 3JIIHCHEHHS 3aXO/iB, CPSIMOBAaHUX Ha 3aro0iraHHs aJMiHICTPaTHBHUM
NPaBOIMOPYIICHHS Y c(hepi OXOPOHH IHTEJIEKTYaJIbHOI BJIACHOCTI € JIepyKaBHHUN 1HCIIEKTOP 3 MUTaHb iH-
TeJIeKTyalbHOI BIacHOCTI MiHiCTepCTBa EKOHOMIKY YKpaiHU.

CraH onpanioBaHHs MpodjeMaTUKH. He3Bakaroun Ha BiJHOCHO JIETajbHY HAayKOBY OIpa-
[[LOBAHICTH TIPOOJIEM 3aro0iraHHs aJMiHICTPATUBHUM PABOMOPYIICHHIM, 30KpeMa, CIIijl Bi[3HAYUTH
BHECOK TaKWX HAayKOBIIB, siK: B. ABep’siHoB, O. bannypka, butsk, 1. Boponin, B. Tapaimyk, I. TomocHi-
yeHko, B. Konmnakos, T. Kosomoens, O. Ky3pmenko, O. Ocranenko, O.Citinunuii, X. SpMaki Ta iHii,
CHeLiaJbHNAX TOCTIHKCHD, IPUCBIYEHUX MTUTAHHAM 3al00iraHHs aAMiHICTPaTUBHUM IIPABONOPYILCHHS
y cepi OXOpOHH IHTENEKTYaIbHOI BIACHOCTI, IPAKTUYHO HE TPOBOAMIIOCS, 10 aKTHBI3YE aKTyalIbHICTh
L[LOT'0 JAOCIIIKEHHS.

IMocranoBka 3aBaanHsi. MeTOIO CTATTI € aHANI3 MisUTBHOCTI IeP)KaBHOTO 1HCIIEKTOpa 3 MHTAHb
IHTEJICKTYaJIbHOI BJIACHOCTI 3aMo0iraHHsIM aIMIHICTPAaTUBHUM MPABOMOPYIICHHS Y cepi OXOPOHH 1H-
TEJIEKTYaIbHOT BJIACHOCTI.

Pe3yabTaTu pociixKeHHs1. 3araibHOBIIOMO, 10 aIMIHICTPATHBHI MPABOMOPYIICHHS € OTHUMH
i3 HAMOLIBII MOIIUPEHIIINX Cepe/l THIINX BUJIB FOPHIUYHOI BiIIOBIAaIBHOCTI, SKi 3aBAaIOTh LIKOIU
CYCIHIJIbCTBY, MEPEIIKO/DKAIOTh BCTAHOBICHUM HOPMATHBHO-NPABOBUMH aKTaMH HAJIEKHOTO rpoMaj-
CbKOTO 1OpsizKy. He € BUKIIOYCHHAM Y 1bOMY [MTaHHI i aAMiHICTPAaTUBHI NPAaBOLIOPYILCHHS Y chepi
OXOpOHHM TpaB lHTeHeKTyaHBHOI BIIACHOCTI, SIKa MOPSL 3 JIFOJICBKOIO TBOPYICTIO i BUHAXIUIMBICTIO BCIO-
JI HaBKOJIO HAc, KOXKHUH MPOIYKT abo mociyra, sKi MU BXKHBAEMO a00 OTPUMY€EMO y MOBCSIKICHHOMY
JKUTTI, — 1€ PEe3yJIbTaT IHTEJICKTyalIbHOT, TBOPUOT MisuibHOCTI JitouHH [ 1, ¢. 6]. EKOHOMIYHI TOKa3HUKH
0ararb0X KpaiH OLIBIIOK MIPOI CTAJIM 3aJIeKaTH HE TUIBKH B cepr MaTepiallbHOrO BUPOOHUIITBA,
a 1 BiJ BUpOOHMLITBA IEBHUX HeMaTepiajdbHUX Onar, 30kpema, iHdopmariiHux npoaykris. OxHouacHo,
BiJ] TOTO SIK (DYHKLIIOHY€ Ta BPETYIbOBAaHUM PUHOK IHTEIEKTYaIbHOT BIACHOCTI, 0araro B YoMy 3aJIeXKaTh
e(EeKTHBHICTh CKOHOMIYHHX pe(opM Ta EKOHOMIUHA CTaOUIBHICTD AepkaBH [2, ¢. 659].

Buie3a3zHaueHe CBIIYHTH NMPO BAKIUBICTH 1HTENIEKTYalbHOI BIACHOCTI HE TLTBKU TPOMAJISH,
CYCIIBCTBY, ajie i JepkaBu B 1inoMy. HeBunaakoBo B cT. 54 Koncrturyuii Ykpainu 3a3Ha4eHo, 110
IPOMa/ISTHAM TapaHTy€eThCsl CBOOOA JIITEpaTypHOT, XyI0)KHBOT, HAYKOBOT 1 TEXHIYHOT TBOPYOCTI, 3aXHCT
IHTEJIEKTyaJIbHOI BITACHOCTI, IXHIX aBTOPCHKHX MPaB, MOPAJIbLHUX 1 MaTepiabHUX 1HTEPECIB, 110 BUHH-
KaloThb y 3B 513Ky 3 PI3HUMH BUIAMH 1HTEIEKTYaJIbHOI AisuIbHOCTI. KoskHMIT TpoMajisHUH Mae IpaBo Ha
pe3yNIBTaTH CBOET IHTEJICKTYaIbHOI, TBOPYO] JisUIEHOCTI; HIXTO HE MOXKE BUKOPHUCTOBYBAaTH a0 IOIIH-
proBaru ix 0e3 foro 3roau, 3a BUHATKaMHU, BCTAHOBJIEHUMH 3aKOHOM [3].

Hopmu OCHOBHOTO 3aKOHY KpaiHU He TLTBKU FapaHTYIOTh TPOMaIsiHaM CBOOO/Y 1HTENEKTyallb-
HOT TBOPYOT JIISUTBHOCTI, ajie i 3aXKCT Cy0’ €KTUBHHX IPAB BIACHUKIB Ta 3aKOHHUX KOPUCTYBa4iB 00’ €K-
TiB IpaBa IHTEJIEKTYalIbHOT BIacHOCTI. Mu noropkyemocst 3 Te3oto O. 1. CBITarYHOTrO, 110 0COOIHMBICTh
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aJIMiHICTPaTUBHOTO 3aKOHOJABCTBA y Chepi OXOPOHH IHTENEKTyalbHOI BIACHOCTI MOMNATAE B TOMY, 110
i HopMamu nepedaueHo, K aMiHICTPATUBHY BiIIOBIJAIbHICTb 3a BUMHEHHS HE3aKOHHUX il 110710
00’€KTiB IIpaBa IHTEIEKTYaJIbHOI BIaCHOCTI, TaK 1 3aXUCT MalHOBUX IHTEpeciB Cy0’€KTiB IpaBa iHTe-
JIEKTyaJIbHOT BITACHOCTI, TIPaBa SKUX MOPYIIEHO TAaKUMH TiIMH. Y 3B’S3KY 3 THM, IO BiTHOCHHH IIOJ0
OKpeMHUX 00’€KTIB MpaBa IHTEIEKTYaIbHOT BIIACHOCTI PEryIIOIThCS CIICI[IaIbHUMHU 3aKOHAMH, TIPH TPO-
BaJKCHHI B aJIMIHICTPATUBHIHN CIIpaBi CJIiJl KEpyBaTUCS MOJOKEHHSIMHU TOTO CIEIIaTbHOTO 3aKOHY, SKUM
nepeadadeHo OXOPOHY OCOOMCTHUX HEMAaWHOBUX 1 MAaHOBHUX IPaB aBTOPIB Ta IXHIX MPABOHACTYITHUKIB
(mpaBa, TIOB’s13aHi 31 CTBOPEHHSM Ta BUKOPHCTaHHSIM TBOPIB HAayKH, JiTE€paTypu 1 MUCTELTBA), 1 IpaB
BUKOHABIIiB, BUPOOHUKIB (JOHOrpaM i Biieorpam Ta opraHizalliif MOBIEHHS, a TAKOX [IPaB BUHAX1JHUKIB
[1,c. 107].

[MopymeHHs] BCTAaHOBIEHHX BUMOT 00YMOBIIIO€ 3aCTOCYBAHHS YIIOBHOBa)KEHOIO 0COOOI0 BiJIIIO-
BiJTHOTO IPUMYCOBOTO 3aX0/1y 1 IPUTATHEHHS BAHHOTO Y BUMHCHHI 8 IMIHICTPATUBHOTO ITPABOTIOPYIICH-
HS — /IO aJIMIHICTPAaTHBHOI BiINIOBIaIbHOCTI.

AZIMiHICTpaTUBHA BiNOBINAJBHOCTI 32 MPaBONOPYLICHHS 3aKOHOAABCTBA y cdepi oXopoHH
IHTeJIeKTya IbHOI BIACHOCTI IepegdadeHa HU3KOI0 3aKOHONABUMX aKTIB, cepell sSKUX MPOBIJHE Micle
nocinae Konexe Ykpainu npo aaMiHiCTpaTUBHI IPaBONOPYILEHHS [4], HOpMaMu SIKOTo IepeidaueHa aj-
MiHiCTpaTHBHA BiIIOBIIAIBHICTH 32 MPAaBOMOPYIICHHS, ependadeHi Hopmu crareit 51-2, 107-1, 156-3,
164-3, 164-6 164-7, 164-13 164-17, 164-18 KYnAIl.

Hesenenwnii nepenik crareit KYnAII Bkasye, 110 y pa3i HE3aKOHHOTO BHKOPHCTaHHS 00’ €KTa
IpaBa IHTEJICKTYAIbHOI BIIACHOCTI MOPYIIYIOThCS NpaBa HE TUIBKH X TPABOBJIACHUKIB, ajie i CyCHiIbHI
inTepecu. KYNAII MiCTUTBh He TUIbKM HOPMHM CTaTeil, SKMMH IepeadadeHa aJMiHICTpaTUBHA BiJNOBIi-
JAJIBHICTD 3a MOPYILICHHS 3aKOHOJABCTBA y Cepi OXOPOHHU IHTENEKTyallbHOI BIACHOCTI, ajie i HOPMH,
1110 3a1100iraloTh BUNHEHHIO aMiHICTpaTUBHUM IIpaBonopyuieHHsM. Ha ne Bkasye ct. 6 KYnALIL 3rinHo
YaCTHHU MEPIIOT SKOT «OpTaHy BUKOHABYOI BIIAJIM Ta OPTraHU MiCIIEBOTO CAMOBPSIYBaHHS, TPOMaICHKI
oprasizaiiii, Tpy/I0Bi KOJICKTHBH PO3pOOJISIOTH 1 3IHCHIOIOTH 3aX0/H, CIIPSMOBaHI Ha 3a00iraHHs afMi-
HICTPaTHMBHUM NPAaBONIOPYIICHHSM, BUSBICHHS i YCYHEHHS IPUYMH Ta YMOB, SIKi COPHUSIIOTH iX BUMHEH-
HIO, Ha BUXOBaHHS I'POMAJISIH Y J1yCi BUCOKOI CBIJIOMOCTI i AMCIUILIIHH, CyBOPOTO JOCPKAHHS 3aKOHIB
VYkpaiun» [4].

OzHuM i3 Cy0’eKTiB, SIKHH y pa3si BANHCHHS aIMIHICTPATHBHOTO IPABOIIOPYICHHS, Ilepe0adeHi
cT. 51-2 Ta cr. 164-13 KYnAII mae TPaBo CKJIATHM MPOTOKOIH MPO aI[MlHlCTpaTI/IBHl TIPABONOPYICHHS
1 HAIIPABIATH iX JI0 CY/Ly, € ACPXKABHUI HCIIEKTOP 3 IIUTaHb lHTEHeKTyaHLHOI BiracHocTi MiHictepersa
eKOHOMIKH Ykpainu. Kpim Toro, BiH Takox 3000B’s13aHHH 301HCHIOBATH BiAMOBIIHI 3aX0IH, CIIPSIMOBaH1
Ha 3aro0iraHHs aMiHICTPaTUBHUM MPABOMOPYIICHHIM y c()epi OXOPOHH IHTEJICKTYaIbHOI BIIACHOCTI.

BinnosigHo no [TonoxkeHHs Mpo IepKaBHOTO iHCIIEKTOpa 3 MUTaHb IHTEIEKTYaIbHOT BIACHOCTI
MiHicTepcTBa eKOHOMIKH, 3aTBEPKEHOT0 TocTaHoBot0 Kabinetry MinictpiB Ykpainu Big 17.05.2002 p.
Ne 674 ( B penaxuii nocranosu 875-2021-n Bix 18.08.2021), nep>xaBHUi IHCIIEKTOP 3 NIMTaHb IHTENIEK-
TyaJbHOI BIACHOCTI € MOCaI0BOI0 000010 MiHEKOHOMIKH [5].

3microBHUE aHaii3 [TonoKeHHsI BKa3ye, 110 Y 3arajibHOCPIKABHIM CUCTEMI 3armo0iraHHs ajMi-
HICTPATUBHUM TIPABOIMOPYIICHHIM Y chepi OXOPOHH IHTEIEKTYaIbHOT BIACHOCTI IepPyKaBHHUN 1HCIICKTOP
3 MUTaHb IHTEJIEKTYaJIbHOI BIIACHOCTI MOCIIa€ OJIHE 13 KIIFOYOBUX Miclib Y cepi 3a0e3rmeueHHs] OXOPOHU
HaJIeKHOI OXOPOHU 1HTEJIEKTyalbHOI BIaCHOCTI, HECE BiANOBIAAIBHICTE 32 JOTPHUMAHHAM Cy0’€KTaMu
rOCIIOJAPIOBAaHHS BUMOT 3aKOHOAABCTBA Y cepi IHTENEKTyalIbHOI BIaCHOCTI y IPOLECI BUKOPUCTAHHS
00’€KTiB IIpaBa 1HTENIEKTyaabHOI BIIACHOCTI, 30KpEMa PO3IIOBCIO/PKEHHS, IPOKaTy, 30epiraHHs, nepemi-
LICHHS PUMIPHUKIB ay/i0Bi3yaJbHUX TBOPIB, (POHOTPaM, Bificorpam, KOMIT FOTEpPHHUX Mporpam, 6a3 aa-
HUX, & TAKO)K BUPOOHHIITBA, CKCIIOPTY Ta IMIIOPTY JUCKIB JUISI JIA3EPHUX CHCTEM 3YUTYBAHHS 1 MATPHIIb.

Kpim TlonoxkeHHs: TIpo Jep»KaBHOTO 1HCIIEKTOpA 3 MUTaHb 1HTEJIEKTYyallbHOI BiacHOCTI MiHic-
TEepCTBA EKOHOMIKH, Ha 3armo0iraHHsl aMiHICTPATHBHUM TPABOIOPYIICHHSIM Yy cdepl OXOPOHHU iHTe-
JIEKTYaJIbHOT BIIACHOCTI BKa3sye CT. 4 3akoHy Ykpainu «IIpo aBTOpcbke NMpaBo i CyMiKHI IpaBa» Bij
01.12.2022 p. Ne 2811-IX [6] Ta HOpMH 3aKoHy Ykpainu «IIpo 0cOOIUBOCTI A€pKABHOIO PETyIIOBAHHS
JIsITEHOCTI Cy0’€KTIB TOCIIOAAPIOBAHHS, OB’ A3aHOI 3 BUPOOHHIITBOM, €KCIOPTOM, IMIIOPTOM JIHCKIB
JUISL JTa3epHUX cucteM 3untyBaHHs» Bij 17.01.2002 p. Ne 2953-111, 3rinHo CT. 6 SIKOTO IepKaBHI 1HCTIEK-
TOPH 3 TUTaHb IHTENIEKTYaTbHOI BIACHOCTI MalOTh IIPABO 3/1iHCHIOBATH A€PKaBHUI KOHTPOJIb 32 T0Iep-
JKaHHSM Cy0’€KTaMHU TOCIOJAPCHKOT MisTIbHOCTI 3aKOHOMABCTBA y cepi IHTENeKTyalbHOI BIACHOCTI,
B TOMY 4HCIi y cepi BUPOOHHUIITBA, EKCIIOPTY/IMITOPTY TUCKIB JUIS JTA3EPHUX CUCTEM 3YUTYBaHHS, Ma-
TPHLb, @ TAKOXK 3aJTy4aTd 1O MPOBEICHHS MEPEeBIPOK NPEICTaBHUKIB OPraHiB KOHTpoIO [7].

Otxe, B CTPyKTypi MiHEKOHOMIKH JiI0Th IepKaBHI IHCIIEKTOPU 3 IUTaHb IHTEIEKTyaIbHO] B1ac-
HOCTI, 5IKi BIIIIOBIHO /10 BU3HAUEHUX Yy IIOJIOXKEHHI IIpaB Ta (PYHKIIOHAIBHUX 000B’SI3KiB 3/1IICHIOIOTH
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JIEpKaBHUH KOHTPOJIb 3a JIOTPUMAaHHAM Cy0’€KTaMH TOCIOJAPChKUX BIIHOCHH BUMOT 3aKOHOJIABCTBA
y cdepi 0XOopoHH iHTENeKTyadbHOI BiacHOCTI [8, c. 355]. 3nilicHeHHS Aep:KaBHUMHM IHCIIEKTOPAMHU
KOHTPOITIO Y c(hepi OXOPOHH IHTEICKTYalIbHOI BIACHOCTI € OTHMM 13 Ba)KJIMBUX 3ac001B BIUTUBY Ha 0Ci0
[IOJI0 BYMHEHHS HUMH TOPYIIEHb 3aKOHOAABCTBA Y cdepi iHTeNeKTyalbHOI BIACHOCTI, 3amo0iraroTh
aJIMiHICTPATUBHUM IIPABOTIOPYIICHHSIM.

3ano0iraHHs aJMiHICTPATHBHUM IPABONOPYIICHHAM Yy cepl OXOpPOHM IHTENEKTyalbHOI Biac-
HOCTI TMOKJIaJIa€ Ha JACPKABHOTO 1HCIIEKTOpA 3 MUTAHb 1HTEJIEKTYaJIbHOI BIACHOCTI 3IHCHEHHSI CIIPSIMO-
BAHUX JIiil yOmiYHOro XapaKTepy 3 METOI0 BUSABJICHHSA MPUYMH Ta YMOB BUMHCHHS a/IMIHICTPATHBHHX
TPaBONOPYILICHE, JIKBiaLii (akTopiB, sIKi CHPUAIOTH NOPYIICHHS 3aKOHONABCTBA Y C(epi OXOPOHH iH-
TEJIeKTyalIbHOI BIACHOCTI, Ta 3a0€3ICUYCHHs IIiJ{ 4ac TaKoi isIbHOCTI IPAB [PAaBOBIACHUKIB 00 €KTiB
IHTEJIEKTyaJIbHO{ BIIACHOCTI.

Binnosigao mo ITonokeHHs Mpo Eep)KaBHOTO 1HCIIEKTOpa 3 MUTaHb IHTEICKTYyalbHOI BIACHO-
cti MiHicTepcTBa eKOHOMIKH, HOpM 3akoHiB Ykpainu «[Ipo aBTopchke mpaBo i cymixkHi mpaBay, «I1po
0COOJIMBOCTI JIep>KaBHOTO PETrYIIOBaHHA JisUIBHOCTI Cy0’€KTiB TrOCHOAAPIOBAHHS, OB s13aHOT 3 BUPOO-
HHITBOM, EKCIIOPTOM, IMIIOPTOM JHUCKIB JUIS JIA3EPHHUX CHCTEM 3YMTYBAaHHS», OCHOBHUMH LIJIAMH A€p-
JKaBHOTO 1HCIIEKTOpa y raily3i 3amoOiraHHs aJMiHICTPaTUBHUM IIPAaBOHNOPYLIEHHSIM Yy c(epi OXOpOHU
IHTEJIEKTyaJIbHOI BIACHOCTI € MIMPOKUIA apceHal il OB’ I3aHKX 13 3aM00IraHHsIM aJIMIiHICTPaTHBHUM
MIPABOIOPYLICHHSIM.

BiamoBiiHO 10 MOJNOXKEHb 3a3HAYCHUX HOPMATHBHO-TIPABOBHX aKTIB, J0 3aXOIB, CIIPSIMOBAHHX
JIep>KaBHUM 1HCIICKTOPOM Ha 3aro0iraHHs aJIMiHICTPAaTUBHUAM MPABOIIOPYILICHHSIM, BUSIBJICHHS i YCyHEH-
HsI IPUYHH Ta YMOB, SKi CIIPUSIIOTH IX BUMHEHHS Cy0’ €KTaMH rOCIOfapIoBaHHs, MU BITHOCHMO: IIEpeBip-
Ky BiIOMOCTEH 1 JaHUX, 3aHECEHHUX CYy0’€KTOM TOCIOIapIOBaHHS, 110 BUPOOIISE IMCKH, JI0 CIIelialbHUX
JKypHAJIIB, BSJICHHS SIKHX TIepea0adeHO 3aKOHOaBCTBOM, a TAKOX IIEPEBIPKY peecTpamil y creriatbHOMy
JKYpHaJII BIZIOMOCTEH TIpO 0OCSTH BUPOOHWIITBA HCKIB, 3aMOBJIEHb Ta JOTOBOPIB Ha iX BUPOOHHIITBO;
MIEPEBIPKY y Cy0’€KTIB TOCIOIAPIOBAHHS HASBHOCTI JI03BOJY HA BUKOPHUCTAHHS 00 €KTIB MpaBa iHTEJICK-
TyaJIbHOT BJIACHOCTI; O3HAMOMJICHHS 13 peecTpanifiHuMu, (HJiHAHCOBUMHU Ta IHIIMMH JTOKyMEHTaMH, SIKi
MITBEPIDKYIOTh MPABO Cy0’€KTa TOCIOAAPIOBAaHHS Ha BHUKOPHCTAHHS 3a3HA4YCHHUX 00 €KTIB; MEPEBIPKY
OyIb-SIKMX JOKYMEHTIB, B TOMY YHCJi PO3PaxXyHKOBHUX, IO MiITBEPKYIOTh JOTPUMAHHS 3aKOHOIABCTBA
3 IIUTaHb IHTENCKTYalBHOI BIACHOCTI, 30KpemMa y Mporeci BI/Ip06HI/IIlTBa eKCIIOPTYy JUCKIB i MaTpHIb,
BUKOPUCTAHHsI, CKCIIOPTY Ta iMIIOPTY OOMNAAHAHHS i CUPOBUHH JUIsl iX BUPOOJICHHSL, OTPUMAHHSI KOIIii 110-
KYMEHTIB, 1110 I/UISIatoTh NIePEBipLl, BLIOIP 3paskiB BAPOOICHHX i3 3aCTOCYBAHHSM Hpec-popM, siki Oyio
BHUKOPUCTAHO a00 SIKi MOIITH OyTH BUKOPUCTAHO Il BAPOOHHIITBA AUCKA CYO’ €KTOM TOCIIOIAPIOBAHHSI.

3ano0iraHHs aaMiHICTPATUBHUM MPABOMOPYIICHHSIM JIEPKABHUM THCIIEKTOPOM TaKOX CIPHUSIE
IIPOBECHHS IIJIAHOBUX Ta MO3AIUIaHOBUX NEPEBIPOK Cy0’ €KTiB TOCIIOAAPIOBAHHS, SIKi 311HICHIOIOTHCS 32
J103BOJIOM MIHEKOHOMIKH. 30KpeMa, 11e CTOCYEThCSI KOHTPOJIIO: 38 HASIBHICTIO I0TOBOPIB Ha BUPOOHU-
LITBO JINCKIB 1 MPaBUJIbHICTIO 1X YKJIaJICHHS; 32 HAHECEHHSM CIICLIaJIbHOTO 1IeHTU(IKAI[IIHOrO Ko/ly Ha
BC1 JIFICKY, IO BUPOOISIIOTECS; 32 OONIKOM 3aMOBJIEHb Ha BUPOOHUIITBO JHCKIB, 0OCATOM IX BHPOOHH-
LITBA, TX 30epiraHHsM Ta BiJIBAHTAXKCHHSIM, BHCCCHHSM BIAMOBIIHUX JJAHHUX JI0 JOKYMEHTIB CKJIAJICHKOTO
Ta OyXTalTepchKOro OOMiKY.

Jlo 3axofiB CHpsSIMOBAaHUX Ha 3ar00iraHHs aJMIiHICTPATHBHUM MPABOMOPYIICHHSIM CIIiJl BiJHE-
CTH MTOBHOBKCHHS JIEPYKABHOTO 1HCIIEKTOPA Ha 3/[IHCHEHHS MIEPEBIPKK HAsSBHOCTI y cy0’e€KTa rocrnozaa-
PIOBaHHS JIOKyMEHTIB, nepenbadeHux cT. 15 3akony Ykpainu «IIpo kinemarorpadiro» 13.01. 1998 p.
Ne 9/98-BP [8] ta ITonoxennsM 1po JlepixaBHHIA peecTp (GiabMiB, 3aTBEpPHKCHIM MOCTaHOBOKO Kabine-
Ty MinictpiB Ykpainu Big 10.10.2023 p. Ne 1069 [9].

BucHoBku. Takum 4nHOM, 3/IHCHEHE JOCHIPKCHHS MMOBHOBKEHB JEPXKABHOTO IHCIIEKTOpA
3 MUTaHb IHTEJIEKTYalIbHOI BJIacHOCTI MiHICTEpCTBa CKOHOMIKHM YKpaiHH, BKa3ye Ha Te, 110 JIepKaBHUN
IHCTIEKTOpa 3 TIMTaHb IHTEJICKTYaJIbHOI BIACHOCTI, BOJIOAIFOYM BU3HAYCHUMH HOPMATHBHO-IIPABOBUMH
AKTaMH [IOBHOBA)KCHHS, Ma€ IPaBO HA BUKOPUCTAHHS LIMPOKOIO apceHally METOIB, sIKi CHPSIMOBAaHI
Ha 3ar00iraHHs agMiHICTPaTUBHUM IIPAaBONOPYLIEHHSIM y c(hepl OXOPOHU IHTENEKTyaabHOI BIACHOCTI,
BUSIBJICHHSI i YCYHEHHS TIPHYHH Ta YMOB, SIKi CIIPUSIIOTH X BANHEHHIO CY0’€KTaMHU TOCIOIAPIOBAHHSL.
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MIEBYYK M.O.
TH®OPMAIIINHA BE3NEKA JEPKABW: BUKJIUKA CbOTOJEHH A
INFORMATION SECURITY OF THE STATE: TODAY'S CHALLENGES

VY crarTi AOCHKYIOTHCS aKTyallbHI BUKJIMKY 3a0e3nedeHHs iHpopMalliiiHo1 Oe3neku
JIepKaBU B YMOBAxX PO3BHUTKY 1H()OPMAIIIHOTO CyCIiIBbCTBA Ta 100aizallii. AKICHTYETh-
Csl yBara Ha CTpaTrerivHOMY aclieKTi 3HaYyHIOCTI iHpopMallii SIK HAHIIHHIIIOTO pecypcy
CY4aCHOTO CYCIIJIbCTBA, IO BIUIMBAE HA BCl aCMIEKTH YKUTTEAISUIBHOCTI IepKaBH, BiJl 1O~
JITUYHOI CTabIIBHOCTI JI0 eKOHOMIYHOTO po3BUTKY. OcoO/IMBa yBara nNpuaLIIETHCS 3arpo-
3aM, [10B’I3aHUM 13 JeCTPYKTUBHUM iH(OPMALIMHUM BIUIMBOM, TAKUMU SIK HEJOCTOBIPHA,
a MOJIEKOJM — IIKIUTMBa iH(pOpMaLlis, ii HeCBOEYacHe HAIXODKEHHS, TPOMHCIIOBE IIITH-
T'YHCTBO, KOMIT IOT€pHA 3JI0YMHHICTh. TaKoK CHCTEMATH30BaHO TEOPETHKO-METOIOJIOT1YHI
TIOIVISIIM HAyKOBIIIB JI0 PO3YMIiHHSI KaTeropil «iHpopmalliitHa 6e3reka IepikaBi» K BaKIIU-
BOTO MMOKa3HKMKA B KOHTEKCTI 3a0€3MeUeHHS HalliOHAJILHOT OE3MeKH B yMOBaX T00ai3arlii.
Byrno 3a3naueno, mo iHdopMmariiiHuii BIUIMB pociiicbKUX Mezia Mmix yac €BpoMaiinany Ta
MOJAJIBIINX MOAIN CTaB OJHUM 13 KJIIOUOBHX UMHHHKIB BTPaTH iH(bopMauiﬁHoro CyBepeHi-
TeTy B Kpumy Ta Ha cxozi YKpaiHu, 10 CTBOPHIIO MEPeAyMOBH JUlsl aHEKCIT Ta IoJabInx
BIHCHKOBHX iif. 3HaYHa yBara NpH/iICHA POJIi ICPIKaBH y CTBOPCHHI yMOB JUis Ge31euHO-
ro (PYHKIIIOHYBaHHSI HAIlIOHAJIBLHOTO iH(pOPMAIiHHOTO MPocTopy. OCOOIUBO AKIICHTYETh-
cs, 110 iH(popMalliiiHa Oe3reka Mae 3a0e3MeurTH paBa Ta CBOOOIU TPOMaJISH Ha BUIIbHE
CTBOPEHHSI, OJCPKAHHS i pO3MOBCIOKeHHs iHpopManii. OKpiM TOTo, 3ayBasKy€ThCs, L0
3a0e3neueHHs iH(opMaLiiiHOi Oe3MeKH € CKIaaHUM 1 6araTopiBHEBUM HPOLIECOM, 1110 BU-
Marae peaiizaiii HijboBOI JepKaBHOI NOMITHKY. Lle BKIro4ae po3poOKy NpaBOBHX, Op-
raHi3aliiHUX, TEXHIYHUX Ta €KOHOMIUHHX 3aXOJIiB, 8 TAKOXK y3TO/DKCHHS HAIl[lOHATEHOTO
3aKOHO/IABCTBA 13 HOPMaMH MIKHAPOIHOTO ITpaBa. 3a3Ha4eHo, M0 KIIFOYOBUMH MeXaHi3Ma-
MU € IPUAHATTS BIAMOBIHUX TOKTPUH, CTPATETiH 1 Mporpam, CIipsMOBaHUX Ha 3MII[HCHHS
iHpopManiiHoT Oe3neku. Y MiJICYMKY MPOIOHYEThCSI BU3HAYUTH 1H(OpMaIliiHy Oe3reKy
SIK TIPOLIEC 3aXUCTY HALlIOHALHOTO 1H()OPMAIITHOTO TIPOCTOPY, 3 METOK CTBOPEHHS YMOB
JUISt HOTO ONTHMANLHOTO (DYHKIIOHYBAHHS Ta OE3MEYHOrO PO3BUTKY MIKHAPOIHOIO iH-
(hopmaLiHHOrO CrIiBPOOITHALITBA. 3arajioM, CTATTs HArOJOLIYE Ha BOKIINBOCTI CHCTEMHOTO
rnz:xoz[y J10 BUPIILICHHS Hp06J'IeMI/I iHdopMamniitHoOT Oe3MeKH, MO OXOINTIOE K HaIliOHAIb-
HUH, TaK 1 MDKHapOIHHUHN PiBEHb.

Knwuosi cnosa: cnobanizayis, ingopmayitine cycnitbemeo, saxucm ingopmayii,
3azposu, besnexa, iHgopmayiinuil npocmip, iHopmayiliinuil cysepeHimem, iHgopma-
YitiHi mexuonoeii, inghopmayitiHuil 6NIUS, 0EPIHCABHA NOTIMUKA.

The article discusses the current challenges of ensuring state information security in
the context of the development of the information society and globalization. The author
emphasizes the strategic aspect of the importance of information as the most valuable
resource in modern society, affecting all aspects of public life, from political stability
to economic development. Particular attention is paid to threats to the influence of
destructive information, such as unreliable and sometimes harmful information, its timely
receipt, industrial espionage, cybercrime. The author also systematizes the theoretical
and methodological views of scholars on understanding the category of “information
security of the state” as an important indicator in the context of ensuring national
security in the context of globalization. It was noted that the information influence of the
Russian media during Euromaidan and subsequent events was one of the key factors in

© IMEBYYK M.O. — kaHaujaar OpUIMYHUX HAyK, JOKTOpaHT KadeIpu KOHCTHUTYLIHHOTO,
aJIMIHICTPaTUBHOIO Ta (hiHAHCOBOrO IpaBa (XMEIbHUIbKUN YHIBEPCUTET YIpaBIiHHS Ta IpaBa IMeEHI
Jleonina FO3pk0Ba)
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the loss of information sovereignty in Crimea and eastern Ukraine, which created the
preconditions for the annexation and subsequent hostilities. Considerable attention
is paid to the role of the state in creating conditions for the safe functioning of the
national information space. It is emphasized that information security should ensure the
rights and freedoms of citizens to freely create, receive and disseminate information.
In addition, it is noted that ensuring information security is a complex and multilevel
process that requires the implementation of a targeted state policy. This includes the
development of legal, organizational, technical and economic measures, as well as
the harmonization of national legislation with international law. It is noted that the key
mechanisms are the adoption of appropriate doctrines, strategies and programs aimed at
strengthening information security. As a result, the author proposes to define information
security as the process of protecting the national information space with a view to creating
conditions for its optimal functioning and safe development of international information
cooperation. In general, the article emphasizes the importance of a systematic approach to
solving the problem of information security, covering both the national and international
levels.

Key words: globalization, information society, information protection, threats,
security, information space, information sovereignty, information technology, information
influence, public policy.

IMocTranoBka npoodaemu. [IpoGiemarnka iHpopMaLiiHOT Oe3MeKH MOCiae IEHTPaIbHE MiCIe
y cTparerii ep)aBHOT iHPOPMAIIFHOT O THKHU Cy4acHOi iepxkaBu. YoMy iHopMmariiiiHa 6e3reka Taka
BaxxinBa?

— Exonomiuna cra0inbHicTh: KiGepaTaku MOXYTb IIPU3BECTH 10 3HAUHUX (hIHAHCOBUX BTPAT,
MOPYLIEHHSI pOOOTH KPUTHYHOT iHPPACTPyKTYPH Ta MiPUBY JOBIPH 0 HAI[IOHATBHOI EKOHOMIKH.

— HarionanpHa Oe3reka: 3aXUCT Jep:KaBHOI TaEMHHIN, MPOTUIIst Ae3iHdopmariii Ta mpoma-
raHji, 3abe3rnedeHHs1 Oe3neKu BUOOPUYMX MPOLECIB — BCE 1€ € HEBII'€EMHO YaCTHHOI HalliOHAJIBHOT
Oe3IeKH.

— CouianbHa ctabinpHicTh: [TomupenHs ¢elikoBux HOBUH, KibepOymiHr Ta iHmI dpopmu indop-
MalifHOro HaCUJIbCTBA MOXKYTb IiIPUBATH COLaIbHY 3rYPTOBAHICTb Ta AECTA0LII3yBaTH CyCHiIbCTBO.

Y KOPOTKOCTPOKOBIiH, CepeHbOCTPOKOBIH Ta JOBrOCTPOKOBIIl MEPCHEKTHBAX IPOTHO3YETHCST
OJIAJTBINE 3POCTAHHS 3arpo3 1 BUKIIUKIB Y 11ii cdepi Ha miodagpHOMY piBHI. Hanexuuit 3axuct iHop-
MAI[IfHUX PECYPCiB € KPUTUYHUM y cepi, OCKITIBKH X HEJOCTATHS 3aXHUIICHICTh CTBOPIOE PU3UK JIIS
HaI[lOHAJILHOI Ta MDXKHAPOAHOI OE3MEeKH, a TAKOXK MOXE MPU3BECTH JI0 YaCTKOBOI a0 IMOBHOI BTpaTu
JeprkaBHOTO 1H(pOpMaLiHHOTO cyBepeHiTeTy. PO3BUTOK IU(POBUX TEXHOJIOTIH Ta 3pOCTaHHS B3a€MO3a-
JISKHOCTI MK KpaiHaMH CTBOPIOIOTh HOBI BUKJIMKH 17151 3a0e3neueHHs iHdopmariiinoi 6e3nexu. Cepen
OCHOBHHX 3arp0o3 MOXKHA BHIIIATH:

— Kibeparaku: 3moBMuUCHI Aii, CIIpsSMOBaHI Ha MOPYIICHHS PoOOTH 1H(GOPMALIHHKX CHUCTEM,
KpaJiXKKy JaHUX, AHTaX Ta IeCTallli3alilo CyClibCTBa.

— Hesindopmariis Ta nponarana: CBigoMe NMOMIMPEHHS HENpaBaIuBoi iHopMailii 3 MeTor Ma-
Hilly/TIOBaHHS IPOMAJICHKOIO yMKOIO Ta MiAPUBY AOBIPH A0 AEP’KaBHUX IHCTUTYLIH.

— Ilnuryncreo: He3akoHHe oTpuMaHHs iH(popMarii, [0 CTAHOBUTS JICp’KaBHY Ta KOMEpIiHHY
TAEMHUIIIO.

— Texnomnoriuni pu3uku: [1osiBa HOBUX TEXHOJIOTIH, TAKUX SIK IITYYHHH IHTEJIEKT Ta KBAHTOBI
0OYHCIICHHSI, CTBOPIOE HOBI MOKJIIMBOCTI JIJIsl KiOepaTak 1 BUMarae po3poOKH HOBHX 3aC00IB 3aXHCTY.

Jns edexTuBHOI NPOTHIIl MM BUKJIMKAM AEprKaBa IMOBUHHA KEPYBATUCS MPOAYMAHOIO KOMII-
JIEKCHOIO CTpATeTi€lo, sIKa BKJIIOYAE€ CKOOPAMHOBAHI Iii 3a KpalMMHU HalpsMKaMH, i HiJTeCHpsSMOBAHO
BHKOPHCTOBYBATH BCi HasiBHI pecypcH Ta 3aco0u.

AHaJIi3 OCTaHHIX f0c/Ii/IzKeHb | my0GJikaniii. JlocnipkeHHs npodiemMaTuku iHdpopManiiHoi 0es-
ek BukIiaaeHi y npausx B. C. [lumbantoka, O. 3eprenskoi, O. PesnikoBoi, M. I'amam6wu, O. B. Ouriii-
nuk, O. Cononkoi, B. M. CynpyH, B. A. Jlinkasn, JI. C. Xapuenko, O. B. Jlorinos, FO. O. KoBanenko ta
iH. He3Bakarouu Ha HasiBHI HayKOBI Ipalli, TeMa iHPOpPMAIiiTHOT Oe3MEeKH 3aIHIIAEThCS aKTYaIbHO Ta
notpedye MOJaNbIINX AOCIiKEHb, 0COOINBO B KOHTEKCTI 3pOCTAI0UMX 3arpo3 HaIlOHAJbHiI Oe3neri
VYkpainu. OcoOIUBOro 3HaUeHHs Mae AOCIIKEHHSI MEXaH13MiB 3arno0iranHs kibeparakam, mpoTuaii Ma-
HIiIyJASITUBHOMY BIUIUBY Ha CB1IOMICTh IPOMAJISH, @ TAKOXK PO3pOOKa cTpareriil 30epexkenHs iHdopma-
iifHOTO CyBepeHiteTy. KpiM Toro, BaxkimBo 3a0e3MeUnTH MIBUIKHNA PO3BUTOK HU(PPOBHUX TEXHOIOTIH,
SIKI TTOCTIHHO 3MIHIOIOThH MIPUPOJLY 3arpo3, BKIIFOUAIOUN IITYYHHI 1HTEJICKT, BEJIMKI JIaHI Ta TEXHOJOTIi
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OI0KuelH, AKi MOKYTh OyTH SIK IHCTPYMEHT 3aXUCTY, TaK 1 HOBUM JPKEPETIOM pU3UKiB. ToMy monabiii
JIOCHIIJPKEHHS TIOBUHHI 30CEPeIUTUCS Ha aJanTallii iCHYIOUMX MEXaHi3MiB JO yMOB LU(POBOi TpaH-
cdopmaii Ta inrerpanii Yipainu 1o cBiToBoro iHdopmariifHoro nmpocropy 6esnekn. Okpemoi yBaru
notpedye BUBUCHHS MIXKHAPOIHOTO TOCBiTY y cdepi iHpopMaIiifHOT Oe3eKH.

Meta crarTi. MeTO0 CTaTTi € TOCII/KCHHS aKTyaJIbHUX BUKJIHKIB 1 3arpo3 3a0e3IeyeHHs iH-
(dopmariiiHoi Oe3reKku Jep:kaBd B yMOBaxX PO3BHTKY iH(OPMAIIHOIO CyCHIbCTBa Ta mioOasizaliii,
aHaJli3 TeOPETUKO-METO/IONOTIYHUX TIXO/IB 10 PO3yMiHHS Kareropii «iHdopmaiiiiiHa 6e3meka 1 Takox
0OIpyHTYBaHHs 3HaUYIOCTI 3a0e3nedeHHs iH(popManiiiHo1 Oe3neKH, BIOCKOHAICHHS Ipolecy 3abe3me-
4yeHHs iH(opMaliiinoi Oe3nexu.

Buknan ocHoBHOTro Matepiany. [HdopmariiiHe CycIIiIbCTBO € OTHAM i3 THIIB CYCIIUTBCTB, SIK1
PO3BUBAIOTHCS B PE3YJBTaTI CoIlialibHOTO mporpecy. OcobnuBoi akTyalbHOCTI iH(popMaliiiHa Oe3neka
CyCIIBCTBA HAOyBa€e B yMOBaxX INMpUEIHAHHS YKpaiHU 10 M100abHOI KiOepIMBiIi3aIii — piBHIO PO3-
BUTKY 1H(OpPMaIIHHOTO CYCHIUJILCTBA, 32 SKOTO (EKTHBHICTh JKUTTEMSUIBHOCTI HOTO CKJIAZIOBUX BH-
3HAYAETHCS AOCITHEHHAMH HayKOBO-TEXHIYHOTO IPOrPeCy: OCBOEHHIM KOMIT IOTEPHUX iH(pOpMaIifHIX
TEXHOJIOT1H 5K 3ac00iB I100abHOT TeaekoMyHikaii [1].

Indopmariiine CycHiIbCTBO SIK €Tal PO3BUTKY CydacHOI LMBLII3ALIl XapaKTepU3yeTbesl 3011b-
LICHHSM poi iHpOpMAIlii Ta 3HAHb Y JKUTTI CYCIUIbCTBA, 3POCTAHHAM YaCTKH 1HOOPMAIIHHUX TPOLYKTIB
1 TIOCITYT y BaJOBOMY BHYTPIIIHBOMY IMPOAYKTi, CTBOPEHHIM DIOOAIBLHOTO 1H(OPMAIIIHHOTO MPOCTOPY,
SIKUi 3a0e3neuye eeKTUBHY iHPOpPMAIIiHY B3aEMOJIII0 JIFONCH, iXHIN AOCTyN 10 CBITOBUX iH(pOpMa-
LIITHUX pecypciB 1 3a/I0BOJICHHS COIIaJIbHUX Ta 0COOMCTICHUX MOTped B iHPOPMIIPOIYKTAX i MOCIyrax.
Boxnnouac indopmaniiiHe CycHiIbCTBO IPYHTY€ETHCS Ha iHDOPMALIIHHUX TEXHONOTISX, «IHTEIEKTYaIbHUX)»
KOMIT'F0Tepax, aBTOMaTu3aLii Ta podoTu3auii Beix cdep 1 raimyseil eKOHOMIKHU Ta yIpaBIIiHH, €UHIN Cy-
yacHill iHTerposaHiii cucremi 3B’s3Ky. Lle 3a0e3nedye xoxHiil 0co0i nocTyn 10 Oynb-sikoi iH(popManii
i 3HAHb Ta 3yMOBJIIOE PaJUKAIIbHI 3MIiHH B YCili CHCTEMI CYCHIUIBHUX BiTHOCHH. [H(OpMaIlis € HaIiHHI-
LIMM TII00JIBHUM PeCypcoM, 00 eKOHOMIUHHH TOTEHIIIAN CYCIIJIbCTBA BU3HAYAKOTH MIEPEBAYKHO 32 00Cs-
roM #oro iHopMaIliiHIX pecypciB Ta piBHEM PO3BUTKY iH(pOpMAIHHOT iHppacTpyKTypH. [HpOpMaris
SIK TaKa € TMHaMIYHUM ()eHOMEHOM, MOCTIiHI 3MiHH KOTPOTO MPHUBOJSATH 10 TpaHc(opmarlii Horo skocTi,
30UIBIICHHS KIJIBKOCTI iHpOpMAaLiHUX JpKepen 1 cnokuBadiB. Biarak, cyuacHe iHpopmaliiiHe cycmiib-
CTBO nepedyBae Mijl MOCTIHHOO 3arpO30I0 OTPUMAHHS HEOCTOBIPHOT, a IMOJEKOIH — IIKLAINBOI iH(opMa-
1ii, il HeCBOE€YaCHOTO HA/IXO/KEHHSL, IPOMICIIOBOTO MITATYHCTBA, KOMI TOTEPHOT 3JI0YHHHOCTI TOIIO [2].

JectpykTuBHUiA iHGOpMaLiiHIA BIUTMB (TaKUil SIK TOMIMPEHHS (EHKOBUX HOBUH, MPOMAraHan
Ta MaHIMyJALii) Ha CYyCHIIBCTBO MOYKE MaTH HETaTHBHI HACIIIKK He nulie B iHQopmaiiiHii chepi ane
1l eKOHOMIYHIMH, MOMITHYHIN Ta IHIINX cepax CycHinbCTBa Ta AepkaBu. Lleil BIUIMB 4acTo MOPIBHIOIOTH
3 KacKaJoM, [Ie OJHA MOAis CIPUYMHSIE JIAHLIOTOBY PEaKIilo, 10 MPU3BOAUTH 10 CePHO3HUX HACIIAKIB.
Ha cydacHomy ertarti po3BUTKY iH(OpMAIlisi — 1€ CTpaTeriuHuil pecypc, 10 Mae MI00aJbHUN BIUIUB.
CaifgoMe HarHitaHHs pocificbkumu 3MI anTuykpaincbkoi icTepii mij yac €BpoMaiiany Ipu3Beno 10
BTpatn KprMy depes Te, o TaM He 3HAMIIIOCS KPUTUYHOI MacH 0ci0, SKi YMHHIIN O OMip «BBIWIMBIH
OKyTaIlil», HATOMICTb 3pOciia KUTbKICTh THX, XTO CXBaJItoBaB aHekcito [3]. CigueHHSIM HeOE3MEUHOrO
XapakTepy LUX TEXHOJIOTIH cTano (akTHUHE 3aXOIUICHHS pociero iHpopMarlliifHoro npocropy Kpumy,
CXO/y Ta MiBIAHA YKpaiHH, 110 CTBOPHIIO MEPEAyMOBH s pociiickkoi okynaiii APK ta opranizarii
30poitHoro koH}ikTy B JloHenpkii 1 JlyraHchkii oOnactsix. Pociiicbka npomnarania 3irpasia BUpilaib-
Hy poitb y anekcii Kpumy. Bona 103B0/1Ia POCIT CTBOPHTH CIPHAT/IMBI YMOBH JUIsl IPOBE/ICHHS HE3a-
KOHHOT'O pe(bepeﬂnyMy Ta N0AIIbLIOT aHeKcii miBocTposa. Llei 10CBiA € BaXIMBUM YPOKOM LIS BCHOIO
CBITY, SIKHH IEMOHCTPY€, HACKUIBKH TTOTYKHOIO MOXeE 6ym iHdopMmariitHa 30post. Takox 1e OyIo mepe-
JIYMOBOIO ITOYaTKy TIOBHOMACIITaOHOTO BTOPTHEHHSI POCifiChbKOi (enepalii Ha TEpUTOPiIO0 HE3aIeKHOT
Ta CyBEpeHHOI YKpaiHu, sike posrnoyanoch 24 motoro 2022 poky. Haciinku Takoi iHpOpMaIiitHoT Biii-
HU Oyau pyWHIBHUMH: MiJIPUB IOBIPH 10 JIEPKABHUX THCTUTYIIH, 3pOCTaHHS COLiaJIbHOI HANPYTHU Ta,
3pEILITOI0, BTpaTa TEPUTOPIATIBHOT LIJIICHOCTI JIepKaBH.

HeBix’eMHOI0 YacTHHOO 1H(GOPMALIHOIO NIPOCTOPY, 110 B3a€MOIOB’ A3aHUH 3 iHbOpMaLiliHu-
MH IIPOCTOpPaMH OCOOM 1 CyCHiNbCTBa € iHdopManiifHuit mpocTip aepxaBu. Ha choromi He MOXHa
TOBOPHTH TIPO KJIFOYOBY pOJIb JACPiKaBH B Horo (opmyBaHHi, ajpke iHGOpMaIllist BUpoOIseThes i mup-
KYJIFOE Cepe/l BEMKOI KUTBKOCTI COIIabHUX areHTIB — OCHOBHUX Cy0’€KTIB «3MICTOBOTO HAITOBHCHHSD
iH(omnpocTopy. Jlepkasa Biiirpae KJIr4Y0BY pojib Y BU3HAYCHHI I[iJICH, IPIOPUTETIB 1 CTpATETiH, a TAKOK
y ¢dopmyBaHHI yMOB 1 peryiroBaHHsi o0iry iHopmarii s i eekTHBHOr0 BUKOPUCTaHHS Ha Onaro
PO3BHTKY CycHiJibcTBa. Y 3a0e3rneueHHi iHGopManiiHOi Oe3MeKH JIepKaBH MOCTA€E CKIIaTHE 1 BAXKIINBE
3aBJIaHHs, 0COOIMBO B YMOBaX [100aizalii, CTaHOBJIEHHS iH()OpMaIifHOro CyCHiabCTBA Ta IHTErpaLii
HaIiOHAILHOTO 1H(OPMAIIIHOTO MPOCTOPY Y CBITOBY iH(OpMAaIiiHy iHQPACTPYKTYPY.
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Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

MeTo10 IisTbHOCTI IepsKaBy B Taily3i iHpopMariiiHoi 6e3neku € CTBOPEHHsI HaJiHOTO 3aXUCTY
BiJ iH(opManifiHuX 3arpo3 HUIIXOM PO3POOKU Ta BIPOBAINKEHHS KOMIUIEKCY NIPABOBUX, OpraHizawiii-
HUX Ta TeXHIYHUX 3aXoiB. Kpim 1poro, indopmariiina 6e3reka IOBUHHA TapaHTyBaTUCS LIUIIXOM LIPO-
BEJICHHS IIJTICHOT IepKaBHOT MPOrpaMu BiATOBIIHO IO YHHHOTO 3aKOHOJABCTBA 1 HOPM MIXKHAPOHOTO
paBa IIJISIXOM peatizallii BIIMOBIIHUX JOKTPUH, CTpATerii, KOHIEMIiH 1 mporpam. MoKHa CTBEpPIKY-
BaTH, 1O iHQOpMaIliiiHa Oe3rneka nependayae MOKIMBICTh OE3MEPEIIKOHOT peatizallii cycijbCTBOM
1 OKpEMHMH HOTO YWJICHAMH CBOIX KOHCTUTYLIHHMX IIpaB, MOB’S3aHUX 3 MOMJIMBICTIO BUIBHOTO OJep-
JKaHHsI, CTBOPEHHS I mommmpenHs iHdopmanii. {1 3a0e3meueHHsT HaJIexKHOro piBHS iH(opmariiHoi
Oe3nekn HeoOXIHO 3aCTOCOBYBATH KOMIUIEKCHUHN MiAXiJ, 110 BKJIIOYAE MOJITHYHI, EKOHOMIYHI Ta Op-
raHi3alliiHi 3aX0/IM, CIIPSIMOBaHI Ha 3all00iraHHsl, BUSBICHHS Ta HEHTpai3awito OyIb-sSKUX 3arpo3, sSKi
MOXYTh 3aIIKONTH iHOPMAIIITHUM TIpaBaM Ta iHTepecam JIepKaBH 1 11 rpOMaIsiH.

HeoOximHO 3a3HaunTH, 10 MOHATTS «iH(OpMaliiHOi Oe3neku aepxkaBu» posrisaanu O. 3ep-
Henpka, [ Camyk, O. Pe3nikoBa, I. [Touernos ta iH. [4, 5, 6, 7] y3arajibHEHO pO3yMitouH, 110 iHOP-
MmarliliHa Oe3reka JiepaBu — 11e cTaH ii iHpopMaliiHOT 3aXUILEHOCTI, 3a KO crielianbHi iHpopMaliiiHi
omnepallii, akTH 30BHILIHBOI iHpOpMaLiiiHoi arpecii Ta HerIacHOro 3HATTSA iH(pOpMaLil (32 JOIOMOTOI0
creliajJbHUX TEXHIYHUX 3ac001B), iHpopMaLiiiHui TepopU3M 1 KOMIT IOTEpPHI 3]I04MHU HE 3aBaI0Th CYT-
TEBOT MIKOJM HA[IOHAJIBHUM iHTepecam [§].

Posrsimatoun GeroMeH iH(pOpMaIiiiHOT Oe3nekd 3 TOYKH 30py (DYHKIIOHATIBHOTO ITiJIXOY,
O. Ouiiinuk [9] Bu3Hauae 11 K 31HCHEHHST KOMIUICKCY CHCTEMHHUX MPEBCHTUBHUX 3aXOJIiB 3 HAIaHHSI
rapaHTii 3aXMCTY BiJl HETaTUBHUX 1H(QOpPMAIIHUX BIUIMBIB: JKUTTEBO BAXKIMBHX IHTEpPECIB 0COOH, Cy-
CIUIBCTBA, JIEPKABU; MOJITUYHOTO, EKOHOMIYHOTO, HAYKOBO-TEXHOJIOT1YHOT0, T'yMaHiTapHOTO, COLIO-
KyJIBTYpPHOTO PO3BUTKY, HiITPUMaHHS 0OOPOHHU, IEPKABHOI Ta €KOJIOTIUHOT O€3M1EKH, CUCTEMU JepiKaB-
HOT'O yNpaB/liHHS HAa HEOOX1HOMY PiBHi; 3a0e3neueHHs iHHOPMaLIHHOIO CyBEPEHITETY Ta O€311EYHOrO
PO3BHUTKY HAI[IOHAJILHOTO 1H(GOPMAIIIHHOTO TPOCTOPY; Bifl MaHIMyIOBaHHS iHpOpMAIli€r0, ae3iHOp-
MyBaHHS Ta BIUIMBIB Ha CBIJIOMICTb, IiICBIIOMICTb 1 IICUXIKY 1HUBI/IA, CyCIIJIBHUX IPYII, CYCIiIbCTBA
B I[IJIOMY; CBOEUACHICTb 1 aJICKBATHICTh 3aX0[IB MPOTHU/IIT Ta HEHTpaTi3allii BChOro CIIEKTPY HETaTHBHUX
0e3MEeKOreHHUX YMHHHMKIB, 110 MOXYTh OyTH 3aCTOCOBaHi npoTu Ykpainu. KirouoBumu eneMeHTamu,
o GopMyroTh crcTeMy 3a0e3nedeHHs iHpopMaliitHoT 6e3neku, € IHPOpMaIiHUI CyBEpeHITeT, IKUI
BU3HAYa€ CTYIiHb HE3aJEXKHOCTI AepxkaBu B iH(opManiiiniil cdepi, Ta HanioHanbHUl iHGOPMaLIHHIH
IPOCTIp, KU1 € CepenoBUINeM I (YHKIIOHYBAaHHS Ta PO3BUTKY iH(opMamiiinux nporecis [10].

B.M. CynpyH cTBepKy€, 110 MpeaMeTHy cdepy iHbOopMAaIliiiHOTO cyBepeHiTeTy Ta iHpopma-
LIHHOT O€3MeKH TOUITBHO PO3IVISIATH SIK €JIMHY, CTPYKTYpOBaHY 3a IMPEIMETOM JOCIIKCHHS 1 3aBIaH-
HSIMH TIPEAMETHY cepy, 10 XapaKTePH3YEThCS CIIIBHOK TEPMIHOCUCTEMO. Y pPOJIi CHCTEMO YTBO-
PIOIOYOT0 YMHHMKA BHUCTYNAIOTh iH(oOpMalis (3HaHHS) Ta iHGOpMaLiliHi MPOLecH y COLIOTeXHIUYHUX
cucTeMax, sKi € 3araJbHUM 00’ €KTOM JIOCIIDKEHb Y IpeaMeTHIH cdepi iHpopMaLifHOro cyBepeHiTeTy
Ta iHdopmauiiinoi 6e3nexu. Lle nano migcraBy HOMy KOHCTaTyBaTu, L0 KaTeropis «iH(opmauiinuii
CYBEpPEHITET» € POJOBHM MOHSITTSIM IO BiITHOIIEHHIO 70 Kareropii «indopmariiina 0e3nekay. CynpyH
B. M. 00rpyHTOBYE, 1110 IIi KATErOpii B3aEMOIIOB’sI3aHi Ta B3aEMOJIIFOTh MiXK COO0I0, OCKUTBKH peaiza-
1ist 3aca]] iHPOPMAIITHOTO CYBEPEHITETY 3/1iHCHIOETHCS 3a IOTIOMOTO0 TIPHHOMIB Ta METO/IIB iH(GopMa-
miHo1 Oe3mekw [11].

Buxonsuu 3 aHami3zy 3MiCTy HaBEIECHHX BHIIE BU3HAUCHb MOHATTS «iH(opMaiiiHoi Oe3mexm»
MOKHa KOHCTATyBaTH, 1110 Hapasi cepesn (axiBLiB maHye NEeKiIbKa MiAXOAIB JO TIyMAaueHHS ILie€l Ka-
teropii. B mepiry uepry e «3axuIleHiCTb» OCHOBHUX iHTepeci AepxkaBu. Takuil minxin chopmyBas-
sl 1Ie Kou «Oe3reka» Majia KOHKpeTHEe BHPaKeHHsI, IEPEeBaKHO B peyax, i BUMIpIOBaiacs iX CTAaHOM
[12, c. 20]. Toxi indopmariliHa OGe3reka BUKOPUCTOBYBAJIACh OLIbIIE B 3HAUCHI «3aXHCT iHPOPMAIIT»:
Tadopmariiiina Ge3reka — 1ie CTaH 3aXUIIEHOCTI CUCTEM 00pOOKH 1 30epiraHHs JaHuX, IPU SKOMY 3a0e3-
MeYEHO KOH(IACHIIHHICTh, AOCTYIHICTH 1 HiJICHICTh iH(OpMaIlii, BAKOPUCTAHHS i PO3BUTOK B iHTEpE-
cax rpomajisiH a0 KOMIUIEKC 3aXO0/iB, CIIPIMOBaHUX Ha 3a0€3MeUCHHS 3aXUIIEHOCTI iHdopMaii ocodu,
CYCIHIJIbCTBA 1 epKaBU BijJl HECAHKLIOHOBAHOIO JOCTYILY, BUKOPUCTAHHS, ONPUIIOIHEHHS, PyiHyBaH-
Hsl, BHECEHHS 3MiH, 03HAHOMIICHHS, IEPEBIPKH 3aIUCy Yu 3HUIICHHS [13].

Pa3om 3 TMM, CHOTOHI, Y YaC aKTHBHOTO PO3BHUTKY 1H(QOPMAIIHHIX CHCTEM Ta PO3IINPEHHS Me-
pexi X BIUIMBY, 3BY)KCHHS TIOHATTS «OC3MEKI» JIMIIE JI0 3aXUCTY — IIe IPSIME OOMEXKEHHS peaizaii ii
OCHOBHHX (DYHKIIiH: 3By>KCHHs, IIOCJIA0JICHHS, YCYHECHHSI 1 Monepe/pkeH st HeOesmek Ta 3arpo3. Paniie
3arpo3u pO3IIAAINCS SIK 30BHILIHI (paKTOPH, AKi HEOOXiAHO MOBHICTIO ycyHYTH. OQHAK, pO3yMiHHSA
0e3IeKy eBOJIOLIOHYBAIO: TEIep MU YCBIOMIIIOEMO, IO 3arpO3d € HEBIJ'€MHOI0 YaCTHHOIO Oyab-
sixoi cuctemMu. ToMy ocHOBHUE (OKyC 3MicTHBCS 3 TXHBOT JiKBiNalii HA YIpPaBIiHHSA PU3UKAMU, TOOTO
Ha MiHIMi3alil0 IXHOr0 HEraTMBHOIO BIUIMBY Ha ()YHKIIOHYBaHHsS cUCTeMH. HayKoBi JOCIIKEHHS
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JIOBOZAATH, 10 3a0e3mnedeHHs iHdopMaliiHoi 6e3neKky — e Ipolec, CIPsIMOBaHUN Ha 30€peXeHHS iH-
(hopmauiiiHOTO cyBepeHiTeTy YKpaiHH Ta 3aXUCT i1 HalllOHAJILHUX 1HTEPECiB BiJl 30BHIMIHIX 1 BHYTpILI-
Hix 3arpo3 [14].

I'moGatizarisi CyTTEBO BIUIMBAE HA ApaJUTMy O€3MeKH, 3MIIIyro4uH (HOKYC 3 HalliOHATIBHOTO PiB-
HSl Ha MDKHapOaHUI. B yMOBax B3aeM03aJIe:KHOTO CBITY iH(opMmaliiliHa Oe3reka BKe He MOXKE PO3IIIsi-
JIATUCS JIMIIE Yepe3 MPU3MY HalllOHAIBHUX iHTepeciB. HeoOXiaHNI KOMIUIEKCHHM iK1/, IO BPaXOBY€
SIK Hal[lOHAJIbHY 1H(POpMaIliiiHy Oe3MeKy, Tak 1 MiXKHapOAHE CIiBPOOITHUIITBO.

BucnoBku. O1xe, 3 BUIIECBUKIIAJICHOTO CTA€ LIJIKOM 3pO3YyMLIO, 1110 3a0e3nedeHHs iHpopmMa-
LilHOT Oe3neKH AepkaBu B yMOBax Iiio0aiizallii Ta po3BUTKY iH(OPMALiItHOTO CyCHiIbCTBA € CKIIa/I-
HUM 1 OaraTorpaHHUM 3aBJAHHSM, 1[0 BUMAara€ KOMIDIEKCHOTO ITiJXOMy. AHali3 Cy4acHUX BHKJIHKIB,
TakuX sK Ae3iH(opMartis, MaHIIyJIAIIT CBIIOMICTIO, KIOEP3IOUMHHICT Ta 1H()OPMALIHHUI TEPOPH3M,
MIATBEP/DKYE HEOOXITHICTh €(hEeKTUBHOT ICPKABHOT MOJTITUKH, OPIEHTOBAHOT HA 3aXUCT HAI[IOHAILHOTO
iH(OpMaLIITHOTO TIPOCTOPY. Y 1IbOMY KOHTEKCTI BXKJIMBY POJIb BIAIMPAIOTh HE JIMIIE MPABOBI Ta TEX-
HiYHI IHCTPYMEHTH, ajie ¥ MDKHapoIHe CHiBPOOITHULTBO, CHOPSIMOBaHE HA (OPMYBaHHS MIOOATBHUX
MeXaHi3MiB NpoTH/Iil iHpopMaLiiiHUM 3arpo3aMm.

Indopmaniiina Oe3neka JepxKaBU BU3HAYAETHCS K IPOLEC 3aXUCTY HALIOHAIBHOIO iH(opMalliii-
HOTO TIPOCTOPY, CIPSMOBAHMH Ha HOTO cTaOuTbHE (PYHKIIOHYBAHHS, OS3MEUHMI PO3BHTOK Ta IHTETPAIIifo
B mioOaneHy iH(pOpMaIiiiHy iHppacTpykTypy. s HOCSATHEHHS 1€l MEeTH HEOOXiHO 3alpoBaKyBaTH
CHCTEMHUI MiJIXi]1, SIKUE OXOILTIOE TIPABOBI, TEXHIYHI, OpraHizalliiiHi Ta Mi>KHapOJTHI 3aX0/IH, CIIPSIMOBaHI Ha
e(eKTHBHE MPOTHUCTOSHHS 3arpo3aM Ta 3a0e3MeYeHHs! CTIMKOCTI 1HPOPMAIIHOT cUcTeMU JepxkaBu. Takum
YUHOM, 3MIIHEHHS 1HpOpMaIiiHOi Oe3MeKn € OCHOBOIO I 30€PEKEHHS CTaJoro PO3BUTKY JEpiKaBH, ii
CyBepeHiTeTy Ta 3a0e3MeueHHs COLIaIbHOI CTa0UIBHOCTI B YMOBaX Cy4aCHUX IVI00aJIbHIX BUKIIHKIB.

ITincymMoByro4M HaNpallOBaHHS BiIHOCHO HaLiOHAIbHOI iH(OpManiiiHOi Oe3neKu MOXKXEMO
chopMyITioBaTH BiIacHE BH3HaueHHs iH(opMaliiiHoi Oe3mneku aepxkasu. [Hopmariiina Oesmneka ep-
JKaBH — I1€ MPOIIEC 3aXKCTY HAIliOHAJIBHOTO iH(OPMALIIHHOTO MPOCTOPY 3 METOKH CTBOPEHHS YMOB
JUTSE HOTO ONTUMAJILHOTO (DYHKIIIOHYBaHHS Ta OE3MEYHOTO PO3BUTKY MIKHAPOIAHOTO 1H(POPMAIIIHOTO
CHiBpOOITHUIITBA.
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OCOBJIMBOCTI AETEPMIHALII NIEHITEHIIAPHOI 3JIOYUHHOCTI
3 BUKOPUCTAHHAM «®OHOBHUX sIBUII»

FEATURES OF THE DETERMINATION OF PENITENTIARY CRIME USING
“BACKGROUND PHENOMENA”

VY nauiii HayKOBIH CTATTI 3’SICOBAHO 3MICT i CYTHICTh «(OHOBHX SIBHII Ta iX BIUIUB Ha
(hopMyBaHHS 1 peatizallito MPOTUITPABHOT ITOBE/IIHKK 3aCY/PKEHNX Y MICIISIX O30aBJICHHS BOJII.

JloBeeHo TakoxK, 110 3a3Ha4YeHi CyCIIIBHO MIKIUTUBI SIBUIIA MAIOTh CBOT 0COOIMBOC-
Ti, SIKi, y CBOIO Uepry, JeTepMiHyIOTb IEHITeHLiapHYy 3J0UYHHHICTB, 110 00YMOBIIIOE HEO0-
XiJIHICTbh OpraHizauii 3a001KHUX HAPSAMIB 3 03HAUCHOI IPOOIEMAaTUKH 3 YPaxyBaHHAM
BKa3aHOI JeTepMiHaIiiHOT crienudiku.

BceranoBieHo, 110 y cdepi BUKOHAHHS KPUMIHATIBHHUX TIOKapaHb i mpobariii YkpaiHu
«(OHOBI SIBHIIA» € PI3HUMH 32 BUIAMH 1 TOXOIPKEHHSIM, SIKi, HATOMICTh, MAIOTh CBiil Xapak-
TEPHUI JUIsl HUX BIUIMB Ha (POPMYBaHHS 1HAMBIIyalIbHOTO 3JI04MHHOTO MEXaHi3My, 1110, 0e3
CYMHIBY, BapTO OpaTy 10 yBaru, GopMyrodd KOMILIEKC 3aX0/IiB, CIIPSIMOBAHHX HA YCYHEHH,
0J10KyBaHHS, HEUTpali3allilo AeTepMIHALIIIHOrO KOMIUIEKCY IIPUYMH 1 YMOB, SIKi CHIPUSIOTH
BYMHCHHIO 3JIOYHHIB 3aCy/UKCHUMH Y TIPOLECi BUKOHAHHS — BiIOyBaHHS TIOKapaHb.

BusnaueHo, o 3a 9acH (yHKI[IOHyBaHHS KPAMIHAIBHO-BHKOHABYOI CHCTEMH YKpai-
U (1991-2024 pp.) HaiOIBIY TUTOMY Bary y CTPYKTYpi «()OHOBHX SIBHI, IO Jic-
TEPMIHYIOTh MOTEHIIIHHY 3J0YMHHICTh, MAOTh Ti 13 HUX, 10 TIOB’SI3aHi 3 HASBHICTIO Y
3aCy/DKCHUX 3a00pOHEHUX 3aKOHOM IPEIMETIB, PEUOBHH, ITiJ] II€IO0 IKUX OCTAHHI i BUH-
HSIOTh KPUMiHAJIbHI MPABOIOPYLIEHHS y MPOLECi BUKOHAHHS — BifOyBaHHs MOKapaHb
(HampuKJIaj, CIUPTHI HANOI, KOJIrode-phKyui npeamery, T. iH.). [Ipu npoMy 3a3HaueHo,
o BKa3aHi «(OHOBI sBUINA» HaOynmn y cdepi BUKOHAHHS KPUMIHAJIBHUX ITOKApaHb i
po06aliii 3arpo3IMBUX GOPM MMOCSTaHb Ha TPABOMOPSIOK Y MIiCHAX T030aBICHHS BOJII Ta
c(hopMyBaIUCh Y BUJII CTIHKUX HETATUBHHMX TCHJICHIIIH PO3BHUTKY 1 BIUIMBY Ha peai3a-
LiI0 IPOTHIIPABHOT MOBEIIHKH 3aCyDKEHUX Y TaKUX KPHUMIHOTEHHO CHPHUSIOUNX JIETep-
MiHaHTaX iX )KUTTENISUIBHOCTI B yMOBaX 130JILI1 BiJl CyCHIJIbCTBA.

Buxozasuu 3 OTpUMaHUX PE3y/bTaTiB AOCIIKEHHS, KOHCTaTOBAHO, 1110 IPU IIPOBE-
JIeHH1 cydacHUX pedopM y raiysi KpUMiHaJIbHO-BUKOHABYOI IiSUIHOCTI, B 000B’13KOBO-
My MOPSAKY CIILJ 3MIHCHIOBATH W 3aXOMH, CIIPSAMOBAHI HA TIKBiNaIliio, HEHTpai3aliio,
OJIOKYBaHHS TOIIO BIUIMBY «(OHOBHX SBHUII HA JICTCPMIHAI[IHUN KOMIUICKC TIPHYUH 1
YMOB, SIKi CHIPUSIOTH MEHITCHIIAPHIH 37I0YHHHOCTI.

Knrouosi cnosa: «ponogi sasuway, cdhepa GUKOHAHHA KPUMIHATLHUX NOKAPaHb i npoba-
Yii; 3acyodceruti 00 no30aeNeHHs 80N, 3aN00I2AHHS JNOYUHAM, OEMePMIHAYILHUL KOMNLEKC
NPUYUH [ MO8 JTOUUHHOCIE, NEHIMEHYIAPHA JTOYUHHICIb, 3A00POHEHT NPeOMEmU | pedOBUHU.

This scientific article clarifies the content and essence of "background phenomena"
and their influence on the formation and implementation of illegal behavior of convicts
in places of deprivation of liberty.

It is also proven that the mentioned socially harmful phenomena have their own
characteristics, which, in turn, determine penitentiary crime, which necessitates the
organization of preventive directions on the specified issues, taking into account the
specified determination specifics.

© KYPAHJIA .M. —3100yBau (HaykoBo-nocmiqHuit iHCTUTYT ITyOnivHOro NpaBa)
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It has been established that in the field of execution of criminal sentences and probation
of Ukraine, “background phenomena” are different in types and origin, which, in turn, have
their own characteristic influence on the formation of an individual criminal mechanism,
which, without a doubt, should be taken into account when forming a set of measures aimed
at eliminating, blocking, neutralizing the determining complex of causes and conditions that
contribute to the commission of crimes by convicts in the process of execution — serving
sentences. It has been determined that during the functioning of the penal system of Ukraine
(1991-2024), the greatest share in the structure of “background phenomena” that determine
potential crime is occupied by those of them that are associated with the presence of objects
and substances prohibited by law in convicts, under the influence of which the latter commit
criminal offenses in the process of execution — serving sentences (for example, alcoholic
beverages, sharp objects, etc.). It is noted that the above-mentioned “background phenomena”
have acquired threatening forms of encroachment on law and order in places of deprivation
of liberty in the sphere of execution of criminal sentences and probation and have been
formed in the form of stable negative trends of development and influence on the formation
and implementation of illegal behavior by convicts in such criminogenically contributing
determinant life activities in conditions of their isolation from society.

Based on the obtained results of the study, it was stated that when carrying out
modern reforms in the field of penal enforcement activities, it is mandatory to carry out
measures aimed at eliminating, neutralizing, blocking, etc. the influence of “background
phenomena” on the determinant complex of causes and conditions that contribute to
penitentiary crime.

Key words: “background phenomena”; sphere of execution of criminal sentences
and probation, convict; crime prevention, determinant complex of causes and conditions
of crime; penitentiary crime, prohibited objects and substances.

IocranoBka npodaemu. Sk CBIIYMTH NPAKTHKA, CEPel HU3KH XPOHIYHMX mpolueMm, siki cy-
IPOBOJUKYIOTh Chepy BUKOHAHHS KPHMiHAIBHHX IOKapaHb i mpoGauii pralHI/I BIIPOJIOBXK TEpiofy
11 He3anexHocTi (1991-2924 pp.), ocobnuBe Miclie 3aiMarOTh Ti 13 HHX, 10 MOB’sA3aHI 31 BANHCHHSAM
KpUMIiHAJBHUX TPABOIMOPYIICHB K 3 OOKY 3acy/pkeHuX [1], Tak 1 nmepconany JlepkaBHOT KpUMiHAJb-
Ho-BUKOHaBYO1 ciyx6u (JJKBC) Vkpaiunu [2]. [Ipu npoMy, BUMHSAIOUN Ti UM iHII 3aXOOM, CHPSIMOBA-
Hi Ha yCyHEHHs, HelTpai3aliio, OJIOKyBaHHS TOILIO JAETEPMIiHAHT, AKi CHPUSIOTH peaizauii B mpoueci
BUKOHAHHS — BiI0yBaHHs IIOKapaHb IIPOTUIPABHOI MOBEIIHKY BKa3aHUX CyO’€KTiB 3J0UYHHIB, y TOMY
9UCIi y XOMi 3MIMCHEHHS BiMIOBITHUX pedopM y Iiif ramxysi CyCHiIEHHX BiTHOCHH, PO3NOYHHAIOUH
3 1991 poky [4], ueHTpasibHi OpraHi BUKOHABUOI BJIAJIM, [0 PEali3yrOTh JEPXKAaBHY MOJITUKY y cdepi
BUKOHAHHS KPUMIHAJILHUX MOKapaHb 1 npobarii Ykpainu (4. 1 ct. 11 KpuMiHaibHO-BUKOHABYOTO KO-
JIEKCY)) HEHAJI)KHUM YMHOM 1 (pOopMalIbHO pearyroTh Ha Tak 3BaHi «(OHOBI SBUILA», 10 BUCTYAIOTh
KOpCJIAHTAaMU Ta YMOBaMU 3a3HA4YCHOI'0 BULY 3J'IO‘II/IHHOCTi.

Bibi TOro, 3acT0COBYI0UM JI0 BUPILICHHSI JAHOT IPOGIEMATHKY 3aralbHOHAYKOBI ITiAX0/IH, 10
CTOCYHOThCS sanobiranms Ta IPOTHLii BILTUBY «(OHOBHX SIBHLD) HA (POPMYBAHHS i PO3BUTOK KPHMIHO-
JIOT19HO 3HAUY X IOKA3HUKIB, 0e3 ypaxyBaHHs IPH LbOMY 0COOIMBOCTEH iX peanisauii y KpuMiHaib-
HO-BHKOHABYIH JISUTBHOCTI, Cy0’ €KTH 3aro0iraHHsl KpUMiHaJIBHAM MPABOMOPYLIEHHSIM Y IpOIeci BH-
KOHAHHS — BiJIOyBaHHS MOKapaHb 3HWKYIOTh €(DEKTUBHICTh 1 pe3yJIBTAaTUBHICTD Y HIJIOMY JaHOTO BUAY
JIEpKaBHOTO pearyBaHHs Ha BKa3aHi CyCIJIbHO IIKIJIUBI SIBHIIA.

OTxe, CIil BU3HATH, 110 B HasIBHOCTI KOHKPETHA IPHKJIaJHa NpobieMa, BUPIICHHS SIKOi Jie-
JKHUTh | y TUIONIMHI aKTUBI3allii HAYKOBHUX MOIIYKIB 3 03HAYEHOTO MUTAHHSI.

Buxonsguu 3 1pOro, MeTO0 BKa3aHOI HayKOBOI CTATTI € OOIpyHTYBaHHS HEOOXiJHOCTI IiJBHU-
HICHHS PiBHS 3aTI001KHOT AisUTBHOCTI y cepl BUKOHAHHS KpUMIHAIBHHUX ITOKapaHb 1 nmpodarii Ykpainu
3 IUTaHb, 110 TIOB’A3aHi 3 HETAaTUBHUM BIUITUBOM «(OHOBHX SBUID Ha (HOPMyBaHHS MPOTHIPABHOT 110~
BE/IIHKH Y CY0 €KTIB KPUMIHAJILHUX [TPABOTIOPYIIICHD, & TAKOXK 3/IIHCHEHHS Y 3B SI3KY 3 IIUM €()EKTUBHHX
KPUMIHOJIOTIYHO 3HAYYIIUX 3aXOJiB, CIPSIMOBAHUX HA HEWUTpasi3alliro, OJOKyBaHHS, YCYHEHHS TOIIO
JIeTepMIHAIIHHOr0 KOMIUIEKCY IIPUYUH 1 YMOB JAHOTO BUAY 3JI0YMHHOCTI.

VY CBOIO 4epry, 20106HUM 3a60aHHAM LIET pOOOTH € BU3HAYCHHS 0COOIMBOCTEN BILIUBY «(oHO-
BUX SIBHIII» Ta OKPEMO B3STHX iX BHIIB Ha HOPMYyBaHHS 1 PO3BUTOK 3JIOYMHHOCTI, sIKa Ma€ Micle y mpo-
1eci BUKOHAHHS — BiIOYBaHHS IMOKapaHb YKpaiHH.

CraHn nocainxenb. Pe3ynsraTu BUBUCHHS HAYKOBOI JIITEPATYPH CBIUaTh MPO TE, IO PO3POOKOIO
npo0IieM, OB’ 3aHMX 31 3’SICYBaHHSM COLIATLHO-TIPABOBOT MPUPOH «(DOHOBUX SBUID, TX POJIi Ta MicCIIs
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y 3MICTi 3I0YMHHOCTI, BKJIIOYAIOYM M MEHITeHIiapHy, JOCUTh MPEAMETHO 3aiiMalOThCsl HACTYIHI y4eHi,
a came: O. M. Bannypka, B. C. baruprapeesa, . I. boratuprsos, B. I. Bopucos, B. B. T'oxnina, b. M. To-
noBkiH, JI. M. JlaBunenko, O. M. JIxyxa, B. M. lppomin, O. O. Kamkenko, O. I'. Kon0, B. 5. Kononens-
cekui, I. M. Komotys, O. €. Kopucrin, O. M. Koctenko, O. M. Jlutsak, B. A. Mucnusuii, A. A. My3uka,
A. X. Crenantok, €. JI. CrpeinbiioB B. O. Tynsixos, B. 1. Illakys, O. O. FOxHo, O. H. SIpmuni ta iHmii.

Ipote, Hi 3a3Ha4eHi HaykoBll, Hi iHmn gocmigauku (FO. B. Anekcanapos, C. M. Andbopos,
JI. B. Barpiii-Illaxmaros, B. O. I'mymikos, T. A. JlenucoBa, A. I1. 3akantok, O. I. KanbmaHn, iH.) Komri-
JIEKCHUX PO3POOOK, 1110 CTOCYIOTHCS OCOOIMBOCTEH COLIaIbHO-TTPABOBOI IPUPOIH, POIIi Ta Micls «(o-
HOBUX SIBUII» B MEXaHi3Mi 3JI0UMHHOI IOBEAIHKY 0¢i0, sIKi BiI0yBaIOTh IOKAPAHHs Y BUI1 I030aBICHHS
BOJIi HA MEBHHI CTPOK, OCI He 3AiHCHIIIN, 1[0 BUCTYHAE JOAATKOBHM apryMEHTOM OO HEOOXiTHOCTI
aKTHBI3allii JOKTPHHAIBHUX MOIIYKIB 3 03HAYEHOT MMPOOIEMaTHKH.

Buxkiaa ocHOBHMX MOJI0:KeHb. SIK TIOKa3aad pe3y/bTaTd BHBUYEHHS HAyKOBOI JITEPaTypH, IO
«(oHOBHUX SBHUII HA 3araJIbHOCOIIAILHOMY PiBHI Y4Y€HI BIJIHOCSTh:

a) BeJCHHS NEBHUMH 0co0aMu Mapa3UTUYHOTO CHOCO0Y KUTTEAISUIBHOCTI y BUII >keOpauTsa,
OpOISHKHULITBA, YUacTi B a3apTHUX irpax 3 KOPUCIUBOIO METOIO TOLIO;

0) HeMeanMYHE BXKUBAHHS HAPKOTHKIB, ICHXOTPOITHUX PEYOBHH TOIIO, IO IPH3BOAUTE J0 BiJl-
MOBIIHUX THIIIB XBOPOO;

B) 3JIOBKUBAHHS QJIKOTOJIEM, IO IETEPMiHYy€ B ONAIBIIOMY 3aXBOPIOBAHHS y (GOPMi XpOHITHO-
IO aJIKOTOJII3MY;

T') COIaIbHO IIKIJIMBI HACIIKKM BECHHS 3a3HAUYE€HUX BHIIE CIIOCO0IB )KHUTTS — 1, IK HACIII0K,
11e 00yMOBIIIO€ Taki 3axBoproBaHHs, sk BIJI-indexuis, CHI/I, BeHepuuni XBopoOu To1110;

I') 3alHATTA IPOCTUTYLIEIO;

) y4acTb y MirpaliiiHux mpouecax (HeaerajabHUX 1 jeraibHux) [5, c. 523].

SIKIIIO 11e# METOMOIOTIUHUH MiIX1/1 3aCTOCYBATH JI0 OLIHKU «(OHOBUX SIBUIIY, K1 BXOJSTH Y JIe-
TEepPMIHAIIMHUI KOMILICKC TIPHYUH 1 YMOB, 1110 CTIPHSIFOTh BAMHEHHIO 3JI0YMHIB, Y c(hepi BAKOHAHHS KPH-
MiHQJILHUX MOKapaHb 1 mpodarii YKpaiHu, To Taki CyCIIBHO IIKIUIMBI SBUIA MOXKHA KBaJTi(iKyBaTu
Ha HACTYIHI Ipynu (BUAM):

1. «@oHOBI sIBUILIAY, 1110 B OCHOBHOMY, XapaKTEePHI ¥ U1 IHIINX BUJIB KPUMiHAIBHUX HPaBOIIO-
pylLleHb, MOBa PO sIKi Bedach Buule [5, ¢. 523] (y AaHOMY BUNAAKY KpUTEpieM MOALLY (3rpyIlyBaHHS)
BHUCTYIIA€ BIJIOMHUI HAyKOBHI METOJ] — CITiBBiJJHOIICHHS MIX 3arajlbHAM Ta OCOOIMBHM IPH ITi3HAHHI
3a3HaueHuX sBul [6, c. 37-38)).

ITpu 1boMy BapTO 3BEpHYTH yBary Ha TOW (hakT, 10 BKa3aHI y 3arajibHiid THIIOJOTIT COliaibHI
3aXBOPIOBAHHS Yy MMPOIIECI BUKOHAHHS — BiJI0yBaHHS OKapaHb HAOYBaIOTh OUIBII BIUIMBOBUX KaTEropiid,
H03as8K MaIOTh CyTO BHYTPIIIHIO JETEPMiHAHTY PO3BUTKY (TaK 3BaHY «TIOPEMHY NPHPOILY TTOXOMKEHHS),
a caMme — LI BUCOKHH PiBEeHb XBOPOO, 30KpeMa 3aCyKEHUX 10 [1030aBJICHH BOJIi Ta YB I3HEHUX I1i/1 BapTy,
1110 OB ’s13aH1 3 TyOepKyJIb030M, COMATHUHUMU XBOPOOAMH, ICUXIYHUMH Po3agamMu Towo [7, c. 78—86].

2. «@DOHOBI SIBHIIA», IO XapaKTEePHI Ul 3aCY/PKEHUX [0 MOKapaHb, HE MOB’SI3aHUX 3 1M030aB-
JICHHSIM BOJTi, SIKi TAKO)K B OCHOBHOMY JIETEPMiHOBAH1 3arajlbHIMHU TaKHMMHU SIBHIIAMH (y IIbOMY BHIIAIKY
KpuTepieM kinacu(ikaiii € MEeTO/l CXO/PKEHHS BiJl aOCTPaKTHOTO 10 KOHKpeTHOro [6, c. 37]). [Ipote,
BpaxoOBYIOUH, III0 Y CTPYKTYPI 11i€i kareropii ocid (s1k 00’ektu npoodaii (ct. 13 KBK)) uinbhe Micle mo-
CiHaroTh ¥ 3acymKeHi, siki Oy/au 3BUIbHEHI 3 KpUMiHAIbHO-BUKOHABYMX YCTAHOB 3aKpUTOro TUIY (CT. 11
uporo x Konekcy) (Ha miacrasi, 30kpema ct. ct. 81-87 KK), To citig npu 1iboMy rnam’sitaT, 1110 BKa3aHi
Cy0’€KTH KpUMiHAIbHO-BUKOHABUUX IIPABOBITHOCHH € CBOEPIAHUMU «HOCLIMUY Ta € BIKTUMOJIOTIYHU-
MU JKepPTBaMHU BIUTHBY Ha HHX «()OHOBHX SBHID), SIKI TIFOTh Y MICIUIX ITO30aBISHHS BOJI (QpeIITHUX
JIOMax, BUXOBHHX 1 BUIIPABHUX KOJIOHISAX, ciiguux izomstopax (CI30)) [8].

3. «DoHOBI sIBUIIAY, IO XapaKTEPHI JJIsl 3aCY/DKCHHX, SKi TPUMAIOTHCS Y KPUMIHAILHO-BUKO-
HaBUMX ycTaHoBax 3akputoro tumy (4. 3 ct. 11 KBK) (y uii cutyanii kpurepiem moainy cTaB METO.
(hopMabHO-JIOTIYHOTO Mi3HAHHS LUX SBUIL [0, ¢. 51]).

J1o Takux, K BCTAHOBJICHO B XOJIi IaHOTO JTOCIIIPKEHHS, CJIiJI Bi/IHECTH HACTYIIHI 13 HUX:

a) HASsIBHICTb B OXOPOHSIEMHX 00’€KTaxX (apelITHUX JOMaX, BUXOBHUX 1 BUIIPABHUX KOJIOHISIX
i CI30) Ta B 3acykeHNX 3a00pOHEHUX ISl BAKOPUCTAHHS Y TPOIleci BUKOHAHHS — BiJOyBaHH ITOKa-
panb npenmetiB (noxatok Ne 3 o IIpaBui BHYTPILIHBOTO PO3MOPSIKY YCTAHOB BUKOHAHHS MOKApPaHb
(TIBP YBII) (rporiei, iHHOCTEH, aIKOTOJIbHUX HAIOIB, HAPKOTUYHUX PEYOBHH, T. iH.)) [9];

0) BUCOKHUI piBeHb BIKTUMHOCTI (BIpOTiJHOCTI CTaTH >KepTBOIO 3104uHy) [10, c. 170-177];

B) BUCOKHIA piBEHb 3aXBOPIOBAHb YB SI3HEHHX ITiJ1 BAPTY 1 3aCy/PKEHHUX J10 11030aBieHHs Boui [11];

I') BUCOKUII piBEHb KOPYNLIHHUX Ta IHIIMX NIPABONOPYILEHb, Cy0’ €KTaMU BUNHEHHS SIKUX € Hep-
conan JIKBC VYkpainu [2];
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I') HEeB1OBIAHICTE 00’ €KTIB XKUTTEAISILHOCTI (IPUMILIEHB, Y SIKUX [IPOXKUBAIOTh 3aCyIXKeHi a0o
BUKOHYIOTh BUPOOHHY1 000B’SI3KM) NIPaBUIIaM TEXHIKH Oe3neku [4];

JI) HU3BKUH PIBEHb IPOMAJICHKOTO KOHTPOJIO 32 JOTPHMAHHSAM IPaB JIFOAWHU 1 IPOMaJsSTHUHA
y Micix mosbasieHsst Boi [12];

¢) opmainbHe pearyBaHHs Ha BHSIBJICHI MOPYIICHHS 3aKOHY Y cepi BUKOHAHHS KPUMIHATBHUX
MoKapaHs 1 mpoodarii Ykpainu 3 00Ky MpoKypopiB, 110 31HCHIOIOTH HAIIS 32 POLIECOM BUKOHAHHS —
BinOyBaHHs okapas (ct. 22 KBK, cT1. 26 3akony Ykpainu «IIpo npokypatypy»);

€) ManoedexkTUBHUN Ta OAHOOIUHMN BiTOMYMN KOHTPOJIb, SIKUH 3AilicHIOEThC MiHICTEpCTBOM
roctuuii Ta JIKBC Vkpainuy;

) 1HII1 (DOHOBI SBUIITA, MOBA TIPO SIKI BEIEThCS Y HAYKOBHX Jukepenax [13, c. 576-615].

30kpema, 3Beprae Ha cebe yBary i Tol (hakT, 1110 aMIiHICTpallis OPraHiB i yCTAHOB BUKOHAHHS
nokapansb (YBII) B okpeMHX BUIIaIKaX, 3aMICTh TOTO, 1100 BIAKPHUTO (1yOI1i4HO) iHGOPMYBATH CYCITib-
ctBO (cT. 24 KBK) Ta nepkaBHi BUIIECTOSIII Ta KOHTPOJIBHO-HAMIISAOBI OPraHy Mpo ICHYIOUl Y mpoiie-
ci BUKOHaHHS — Bi0yBaHHS NMOKapaHb NPOOIEeMH, BKIIOYAIOUN I PO BUNAIKH BIUIMBY HA MPUHHATTS
PILICHHS PO BUMHECHHS 3JI0YHMHY 3aCyIXKEHOTO IiJl BILINBOM TaKHUX «(OHOBHX SBHII, SIK: HAPKOTHYHI
3acO0M; aJKOTONbHI HAIOL; IPOILI 1 LIIHHOCTI TOIIO, 1epeBOTH TaKi BUNAJKU Yy JIaTEHTHY (He 00MiKo-
BAHY, CKDHTY, HCBHIIHMY, T. in.) mrommHy [14], y 38’3Ky 3 MM (aKTHIHO HENOPYLUIHUM 3a/IMIIAETHCS
JAeTepMiHALiHUA KOMILICKC IPUYHH i yMOB, OCHOBY SIKOTO CKJIAZA0Th y TOMY YHCII 3a3HA4CHI CYCIIilIb-
HO IIKIJJIMBI SIBHIIA.

[MpuknagoM Takoro B3a€MO3B’sI3KY JIATGHTHHX 1 «(oHOBHUX siBuI B YBII Moxke ciyryBaru
CTPYKTypa KpUMiHaJIbHUX NIPABONOPYILEHb, SIKi, 3 OAHOTO OOKY, BUMHSIOTHCS 3aCYUKEHUMH 10 [1030aB-
JIeHHsI BOJI1 y cepl BUKOHAHHS KPUMiHAIBHUX [IOKapaHsb 1 npoodauii, a 3 inmoro, — nepconaitom JKBC
Vkpainu. Tak, y 3araibpHii KUIbKOCTI 3apeeCTPOBAHUX 3JI04UHIB 3 y4acTIO 0Ci0, sKi BiOyBalOTh 3a3Ha-
YeHe MOKapaHHs, KPUMIiHAJIbHI MPABOMOPYIICHHS Y cdepi 00iry HapKOTHYHHUX 3ac00iB TOMIO (PO3ILT
XII Ocobmusoi wactuan KK) mopiuno ckiragatots 6inbire 33% [15, c. 2].

AHAaJOTI4HI 3JI0YMHH, 10 BYUUHSIOTHCS TepcoHanoM opranis i YBII, y 3araneHiit cTpykTypi aa-
HOTO BULy 3JIOYMHHOCTI IIOPiuHO ckiIagaoTh oimbme 40% [15, c. 13].

ITpo HiBeNMIOBaHHS BIUIUBY «(OHOBHX SBULD HA (GOpMYyBaHHS 1HIUBIyalIbHOI 37T0UMHHOI 1OBE-
JIIHKY 3aCyPKEHHUX Y MicILsX 11030aBJIeHHs BOJI Ta i1 peasizamii y noaajablIoMy CBia4aTh i Taki Kpumi-
HOJIOTIYHO 3HAYYII MOKAa3HHUKH, 5IK:

1). Posnounnaroun 3 1991 poky [16, c. 12] i g0 cvoromenHns [15, c. 17] B 0XOpOHAEMHX 30HAX
VBII Ta 6e3nocepeiHbO Y 3aCyIHKCHUX BHIYYa€eThCs TMiJl Yac OOLIYKiB MalKe OTHAKOBA KIJIBKICTh 3a-
OOpOHEHHUX MPEIMETIB 1 PEUOBHH Yy PO3paxyHKy Ha 1 Tuc. oci0, a came: 10 10 tuc. rpH.; g0 60 miTpiB
CIMPTHUX HamoiB, 70 7 THC. JiTpiB Opary, 1o 200 rpaMiB HAPKOTHYHMX 3acO0iB, T. iH., IO CBIAYUTH
PO LiJIECIPSIMOBAHE CTATUCTUYHE «YNPaBIiHH (II1ITACOBYBaHHS, KOPEI'yBaHHS TOIIO) 3a3HAaYCHUMU
BiJIOMOCTSIMH.

2). Ynpomoex Bciei cydacHOi icTopil (pyHKIIOHYBaHHS KpPHMiHAaJbHO-BUKOHABYOI CHCTEMH
(1991-2024 pp.) pinancysanns opranis i YBII 3 [lepskaBHoro OrompkeTy YKpaiHu 3/1iHCHIOBAIOCh Y ce-
penabomMy 10 40% Bix moTpeb [4], Mo IpU3BeENo 10 POCTY KOPYNLIHHNX MPaBOIIOPYIIEHb y CTPYKTYPi
3nounHHOCTI epconany JAKBC Ykpainu 1o 39% y crorozensi [ 15, c. 13].

3). Henanexxue oOciiyroByBaHHs Ta 3a0€3MEUCHHS 1HXKEHEPHO-TEXHIUYHHUX 3ac00iB OXOPOHH
i Hansny B YBII (er. 103 KBK) [4] npu3BoauTh 10 NIOPIYHOTO BYMHEHHS 3aCy/PKEHUMH BTEY 3 MiCLb
ro30aBieHHs Boji (10 2-4 BUINAAKIB 3 KOJIOHIH CEPEeHbOTO Ta MaKCUMAaJIbHOTO piBHS Oe3mneku (cT. 18
KBK) ta maiike 20 — 3 kojI0HI# MiHIManbHOTO piBHS Oe3meku [15, ¢. 2]).

4). HenanexxHe BijiHOIICHHS nepcoHany opraiB i YBII 10 BUKOHAHHS CITy)KOOBHX 000B’sI3KiB
(coH Ha MoCTy; pUOYTTS Ha CIy)XOy B CTaHi aJIKOTOJILHOTO CIT’SIHIHHS; HENMPUOYTTSI Ha poOOTY; T. 1H.)
[15, c. 31], mo B nopanbIOMY SIK «(QOHOBE SBUIIE» ACTEPMIHYE BUIIAIKA BYMHEHHS 3 OOKY IUX OCi0O
KPUMiHAJIbHUX NIPABONOPYILICHB.

5). He3anoBinbHa opraizauis 3ar001KHOI AiSAbHOCTI y cdepl BUKOHAHHS KPUMiHAIBHUX I10-
KapaHb 1 po0allii, B pe3yasTaTi 4oro OLIBIIICTh 3JI0YMHIB BYMHSIOTECS 3aCYIXKECHUMH Ta IIEPCOHAIOM
JIKBC VYkpainu, siki He nepeOyBaiii Ha npodimakTuaaux obiikax [17, c. 13].

BucnoBku. OTXe, BUXOISTYH 3 OTPUMAHHX PE3YJbTaTiB MPOBEACHOrO aHali3y, BapTO KOHCTATy-
BaTH, 10 X04a «(OHOBI SIBHIIA» Y MPOLIECI BUKOHAHHS — BiJJOYBaHHS MOKapaHb i MPOSBISIOTH 3arajibHi
PHCH 3 THX aHAJIOTIB, IKi XapaKTepHi A 37I0YMHHOCTI B LIIJIOMY, BOHH BCE X TaKH MalOTh CBOI 0COONH-
BOCTI BIUIMBY Ha ()OpMyBaHHS 1 pealizallito IPOTUIIPABHOI HOBEAIHKH Y cepi BUKOHAHHS KPUMIHAIBHUX
HoKapaHb 1 Ipoballii, 110, y CBOIO 4Yepry, 00yMOBIIIOE HEOOXIIHICTh opraHizauii crenudiqHuX 3aXOniB
3aro0KHOTO XapakTepy, CIIPSIMOBAHUX Ha X yCyHeHHs, OJIOKyBaHHS, HelfTpaIi3amilo Tomo.
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KOHHOENTVYAJIbHI 3ACAIU KPUMIHAJIbBHO-IPABOBOI'O 3ABE3ITEYEHHSI
MPABOOXOPOHHOI TISIJIbHOCTI JTEPXKABH B OCOBJIMBUI MMEPIO/

CONCEPTUAL FOUNDATIONS OF CRIMINAL LAW SUPPORT
FOR THE STATE'S LAW ENFORCEMENT ACTIVITIES IN A SPECIAL PERIOD

AKTyasbHICTh CTATTI MOJISITAE B TOMY, 1110 MPOOJIeMa KOHIETITYalIbHUX 3aCajl KpUMi-
HaJIbHO-IIPABOBOIO 3a0€3II€YEHHs PABOOXOPOHHOI AisTIBHOCTI JepKaBU B 0COONMBHIA
HEpPiof 3aJIMIIAETHCS AKTYaIBHOIO K Y TCOPETHYHOMY, TaK 1 y IPAaKTHYHOMY actekTax. I
BUPIIIECHHS CIPUATUME MiIBUIIEHHIO e()eKTUBHOCTI [IPaBOOXOPOHHOI CUCTEMH, 3a0e311e-
YEeHHIO MTPABOMOPSIKY Ta CTaOLIFHOCTI B IepKaBi HaBITh B YMOBaX KPH30BHX CUTYaITii.
MerToro cTarTi € BU3HaYeHHsI KOHIIENTYalbHUX 3acaj KpUMiHAIEHO-TIPaBOBOTO 3a0e3rre-
YCHHS MTPABOOXOPOHHOT JisIIBHOCTI B YMOBaX OCOOJIMBOTO MEpiofy s 3a0e3reucHHs
e()eKTUBHOTO (PYHKIIIOHYBaHHS IPABOOXOPOHHOI CHCTEMH, 3aXHUCTY IMPABOMOPSIKY Ta
IpaB rPoMaJsIH. Y CTaTTi AOCIHIMKYIOTHCS KIIOYOBI aCIEKTH KPUMiHaJIbHO-IIPABOBOIO
3a0e3MeueHHs IPaBOOXOPOHHOI IiSUIBHOCTI B yMOBaX OCOOIMBOrO IEpioy, 10 SKOro Ha-
JIexKaTh BOEHHMH 1 HaJ3BUYaliHUil cTaH, a Takox iHIII KpU30Bi curyauii. Po3nisHyTo
KOHIIETITYaJIbHI 3acajn (yHKI[IOHYBaHHs [TPABOOXOPOHHHUX OpPraHiB, sIKi 0a3yrOThCS Ha
MIPUHIIAIAX 3aKOHHOCTI, TPOTIOPLIHHOCTI, CIIPABEUTMBOCTI, ONEPATUBHOCTI Ta a/1alTHB-
HocTi. Oco0aMBY yBary NpWAICHO BHUKJIMKaM, TOB'SI3aHUM 13 KPH30BUMH YMOBaMH B
VkpaiHi, 30KkpeMa 3pOCTaHHIO PIBHS 3JIOYMHHOCTI, pU3UKaMM JecTalinizaiii cycriib-
CTBa, a TAKOX 3arpo3aM HalioHajibHill Oe3neuni. [IpoananizoBaHo HOCBiJ IHIINX KpaiH,
30kpema I3painto ta Himeuuunu, y cepi 3a06e3nedeHHs IPaBONOPSIKY B KPH30BUX YMO-
Bax, 10 MOXKe OyTH aTaNTOBAHHI JUTs yKPATHCHKHUX peaiil. ABTOPH ITiAKPECITIOIOTH BaX-
JIMBICTh YIOCKOHAIECHHS HALlIOHAIBHOTO KPHUMIHAJIBHOTO 3aKOHOIABCTBA, BIIPOBAPKEHHS
Cy4acHUX IU(PPOBUX TEXHOJIOTIH Y MPABOOXOPOHHY isUILHICTB, & TAKOK (OPMYBaHHS
MEXaHi3MiB IPOMaJICHKOTO KOHTPOJIO. Y CTaTTi HArOJIOUIYEThCS HAa HEOOXIAHOCTI PO3-
POoOKHM creliaJbHUX HOPM 1 IIPOLERyp, SAKi O PerynoBai AisVIbHICTh IPABOOXOPOHHHUX
OpraHiB y KpU30BHH Nepiof, 30KpeMa Jyist 00pOoThOH 3 TAKUMH BUKIIMKAMH, K TEPOPH3M,
MapozepCTBO Ta KiOep3JI0UUHHICTb. 3p0o0JIEeHO BUCHOBOK, 1[0 peai3alis 3alpoloHoBa-
HHUX KOHIENITyabHAX 3acaj CIPUATHME 3HIDKECHHIO PIBHS 3JIOYHHHOCTI, IiJBHIICHHIO
e(DEeKTHBHOCTI MPABOOXOPOHHOT [iSUILHOCTI Ta 30€PEIKCHHIO JIEMOKPATHYHUX I[IHHOCTEH
HAaBITh Yy CKJIAJHUX YMOBAX.

Kniouogi cnosa: xpuminaivno-npagose 3ade3neuents, npagooxopoHHa OisibHiCb,
ocobnusull nepiod, OCHHUL CaH, HAYIOHATbHA be3neKa, NPUHYUNY, Yugposi mexnono-
2il, epomadcoKuil KOHMPON®.

The relevance of the article lies in the fact that the problem of the conceptual principles
of criminal law support for law enforcement activities of the state in a special period
remains relevant both in theoretical and practical aspects. Its solution will contribute
to increasing the efficiency of the law enforcement system, ensuring law and order and
stability in the state even in crisis situations. The purpose of the article is to determine the
conceptual principles of criminal law support for law enforcement activities in a special
period to ensure the effective functioning of the law enforcement system, protection of
law and order and the rights of citizens. The article examines the key aspects of criminal
law support for law enforcement activities during special periods, including martial
law, a state of emergency, and other crisis situations. The conceptual foundations of

© TAPACEHKO O.C. — kanauar 1opundHuX Hayk, Aupekrop (JlemapraMeHT OCBITH, HAyKH Ta
criopty MiHicTepcTBa BHYTPIIIHIX CIPaB YKpaTHH)
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law enforcement agencies' functioning are analyzed, based on the principles of legality,
proportionality, fairness, efficiency, and adaptability. Particular attention is paid to the
challenges arising from the crisis conditions in Ukraine, including the increase in crime
rates, risks of societal destabilization, and threats to national security. The experiences of
other countries, such as Isracl and Germany, in ensuring law and order during crises are
analyzed, with a focus on their potential adaptation to Ukrainian realities. The authors
emphasize the importance of improving national criminal legislation, introducing
modern digital technologies into law enforcement activities, and developing mechanisms
for public oversight. The article highlights the need to develop specific norms and
procedures regulating the activities of law enforcement agencies during crisis periods,
particularly to address challenges such as terrorism, looting, and cybercrime. It concludes
that implementing the proposed conceptual foundations will contribute to reducing crime
rates, increasing the efficiency of law enforcement, and preserving democratic values
even under challenging conditions.

Key words: criminal law support, law enforcement activities, special period, martial
law, national security, principles, digital technologies, public oversight.

IMocTanoBka npodaemMu. [IpaBoOXOpOHHA JMiSTIBHICTh IEPXKABH B yMOBaX 0COOIMBOTO Mepioay
1otpedye YiTKOTo i e(peKTUBHOrO KpUMIiHAJIBHO-TIPABOBOTO 3a0€3IEUEHHS, SIKE BPaXOBYBAJIO O CIICIH-
(biky KpU30BHX CUTYallill, 30KkpeMa BiicbKOBOro a00 HaA3BUYaiHOIO cTaHy. BifcyTHICTh HAaJIEXKHOI KOH-
HenTyansHoi 0a3y JUIS PeryIIIOBaHHS TAKHX YMOB MOXKE TIPU3BOMUTH JO 3aTOCTPEHHS KPUMIHOTEHHOT
CHUTYyallii, 3HKEHHS IOBIpH TPOMAJISH 10 JepKaBHUX 1HCTHTYIIIH, a TAKOXK J10 3TOBXKHBAHb 3 OOKY Tpa-
BOOXOPOHHMX OpraHiB. OcoOIMBHIl TIepio]] BUMArae ajanTailii KpuMiHAJILHO-TIPABOBUX HOPM JIO pea-
JIiH, SIKi 3yMOBIICHI IOTpeOaMu 3a0e3MeYeHHs HalllOHAIbHOT OE3MeKH, 3aXUCTY MpaB 1 CBOOO TPOMa/IsH,
a TaKOXX OXOPOHH JEPHKABHOTO CYBEPEHITETY.

Bonnouac kpuMmiHaibHE IpaBo Mae 30epiratu 0ajsaHc MiXK 3aXUCTOM IPOMaJICBKHX iHTepeciB Ta
AOTPUMAHHSAM (yHIAMCHTAILHUX NPaB oxuky. CydacHa TeopeTnyHa 6a3a KpUMIHAIBHOIO IpaBa, Ha
’KaJlb, HEJOCTATHBO BPAXOBYE CICLHU(DIKY [PABOOXOPOHHOI AisIBHOCTI 111 4aC 0COOIMBIX IIEPiOAIB, 1O
CTBOPIOE MTPOTATMHU B 3aKOHOIABCTBI Ta YCKIIATHIOE IPAKTHYHE BUKOHAHHS 3aBJIaHb PaBOOXOPOHHH-
MH OpraHamH. BuUHHKae HEOOXIIHICTh Y po3poOIll KOHIENITYaIbHUX ITiIXOIB, sIKi O 103BOJsUH edek-
THUBHO pearyBaTd Ha BUKJIUKH Cy4aCHUX KPHU30BHX YMOB, 30KpeMa y cdepi 60poTsOH 31 3M04MHHICTIO,
3a0e3MeueHHs MyOIiYHOro MOPSAKY Ta NPOTHIIl KOPYMII.

Oco0nuBoi akTyaabHOCTI HaOyBalOTh IMTAHHS PEry/IIOBAaHHS il IPaBOOXOPOHIIB B yMOBax
00OMEKEHHS TPOMAJITHCHKIX CBOOO/I, MiIBUILIEHOTO PU3UKY 3J0BXKHUBAHb BIIAJI00 Ta HEOOX1THOCTI MpH-
WHSITTS IIBUJIKUX pilieHb. [cHye moTpeda y BpaxXyBaHHI MXKHAPOIHOTO JAOCBI/Y, e B yMOBaX KpH3 Jep-
JKaBU 3a0€3MeuyIOTh JOTPUMAaHHsI IPaB JIIONUHHA Ta HAJIEKHE (QYHKIIOHYBaHHS IIPABOOXOPOHHOT CHCTe-
MH, 3QJIUIIAI0YHCH B MEXKaX MPABOBOTO MOJIS.

OTtxe, mpobieMa KOHLENTYalbHUX 3acaj] KpUMIHAJIBHO-IIPABOBOTO 3a0€3MEUCHHS TPAaBOOXO-
POHHO{ JiTIBHOCTI JepKaBd B OCOONMBHI IEPiofl 3aIMINAETHCS AKTYalbHOIO SK y TEOPETHYHOMY,
TakK i y IPaKTHYHOMY acleKkTax. i BUpIIICHHS CIPUATHME MiBUILCHHIO e()eKTHBHOCTI IIPaBOOXOPOH-
HOI CHCTeMH, 3a0€3IIeUCHHIO MPaBONMOPSANKY Ta CTaOIIBHOCTI B JepiKaBi HABITh B yMOBaX KPH30BHX
CHUTYaIliH.

AHaJi3 0CTAHHIX T0C/iKeHb CBITYUTH TIPO 3POCTAKOYHI IHTEPEC HAYKOBIIIB JI0 polIieM 3a-
Oe3medyeHHs! MPaBOMOPSIAKY B yMOBaX KPH30BHX CHTYyalil, 30KpeMa BOEHHOTO CTaHy Ta HaJ3BHYaii-
HUX cuTyauiil. 30kpema y mparpix Takux JOCHigHuKiB, sk B. C. bepesnsk, B .M. Jly6inuak, A .B. Te-
pent’esa, B. C. Hikitin, A. M. Kyuyk, B. I". ®arxytninos I. 1. Xamyna, B. B. llabnuctuii, O.C . IOHiH
NPUAUISETHCS yBara ajantaiii KpUMiHaJIbHOTO 3aKOHO/IABCTBA 10 HOBUX BHKJIMKIB, 1[0 BUHUKAIOTH ITiJ
yac 0COOJIMBOIO MEPiojLy, a TAKOXK po3poOIli MeXxaHi3MiB 3a0e3MeueHHs HalllOHAIBbHOT Oe3MeKH Ta NpaB
TPOMAJISTH.

MeTor0 cTATTi € BU3HAYCHHS KOHIIENTYaIbHHUX 3acaJl KpUMiHABHO-IIPABOBOTO 3a0e3MedeHHs
MIPaBOOXOPOHHOT JISUTBHOCTI B YMOBaX 0COOIMBOTO Tepioay [uist 3a0e3rneueHHs e(heKTHBHOTO (DYHKIIIO-
HYBaHHS IPABOOXOPOHHOT CUCTEMH, 3aXUCTy MPABOIOPSAKY Ta IIPAB IPOMAJISTH.

Buxuiag ocHoBHOro Marepiaiy. B ymoBax 0co0nuBoro nepiony, 10 SIKMX HaJeXaTb BOCHHHH,
HaJ3BUYaiiHuil cTaH ao iHII KpU30BI CUTyallii, ep>kaBHAa CHUCTeMa NMOTpedye SIKICHOrO KpHMiHallb-
HO-TIPAaBOBOIO 3a0€3MEUYEHHs IIPABOOXOPOHHOI AisIbHOCTL. OXHMM i3 KIIOYOBUX 3aBJaHb y LIbOMY
KOHTEKCTi € (hOpMyBaHHS KOHIIENTYaJIbHUX 3acaj, sKi 6 3abe3mednin eeKTHBHICTh (hyHKITIOHYBaHHS
MIPaBOOXOPOHHUX OPTaHiB, 30epeKeHHs IIPABOMOPSIIKY Ta 3aXUCT OCHOBHUX TPaB i CBOOOI TPOMaIsH.
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BinpiicTh HAyKOBIIB BU3HAYAIOTh MOHATTS «IIPABOOXOPOHHA AiSILHICTEY Yepe3 aHalli3 cy0’ ek-
TiB, 5IKi yIOBHOBaXkeHi 11 3ailicHioBatu. Hanpuxian, A. M. Kyuyk Tpakrye ii sk npodeciiiny JisUIbHICTb
CIICLIaJIHO YIIOBHOBAXXCHUX JEPKABOIO OPraHiB, sIKa IPOBOJHUTHCS Ha MiJCTaBi 3aKOHY Ta Y BCTAHOB-
JICHIH TIporiecyanbHiil (opMi AT OXOPOHHU MpaB i CBOOO TPOMajisiH, 3aKOHHOCTI Ta MPaBOMOPSIAKY
[1, c. 12]. B. T. ®arxyTaiHOB HArojioIlye Ha TOMY, 110 MPABOOXOPOHHA AisIbHICTh 0a3yeThesi Ha KoH-
crutynii YkpaiHu, cpsiMOBaHa Ha JOTPUMAHHS 3aKOHHOCTI Ta 3a0e3MeYeHHs] KOHCTUTYLIHHHUX TpaB
rpomajsH (2, c. 57-58].

B. M. Jly6iH4ak po3risigae IpaBOOXOPOHHY AisIBHICTh K aKTUBHY HOBEJIIHKY YIIOBHOBAXKCHUX
Cy0’€KTiB 13 MOMIIUBICTIO 3aCTOCYBaHHS IIPUMYCOBUX 3aXOJIB AJsL 3aXUCTYy IIpaB i cBoOox oci0, sxa
peaitizye mpaBooXopoHHY (QYHKIIiI0 aepxau [3, ¢. 15]. C. ®. JIeHUCIOK aKIEHTY€e yBary Ha TOMY, IO
LIMPIIE PO3YMIHHS II€T AISUTBHOCTI BKIIFOYAE OXOPOHHY (YHKIIIFO MpaBa Ta MPABOOXOPOHHY (YHKIIIFO
JIepKaBH, sIKa MOYKE BUHHKATH 32 HEOOX1THOCTI 3aXUCTy KOHKPETHUX MPABOBiTHOCHH [4, c. 32].

Bonnouac, B. C. HikiTiH BuIiIs€ 03HAKN MPAaBOOXOPOHHOI MisUTBHOCTI: ii METOI0 € OXOpOoHa
IpaBa, BOHA 3/1IICHIOETHCS BiAMOBIAHO 10 3aKOHY, IOTPUMYETHCS 3aKOHOJABUUX NIPOLEAYP Ta BKIIIOUA€E
MOXIMBICTB 3aCTOCYBAHHS IPUMYCY YHOBHOBa)KGHUMU opranami [5, c. 174]. L. II. Xamyna niakpec-
JIFO€, 10 CYTHICTB MPABOOXOPOHHOT TisITBHOCTI BHSBISIETHCS Yepe3 ii THOCEOJIOTIvHI, KJIacoBi, peririii-
Hi, HAI[IOHAJIbHI Ta 3arajbHO-COLabHI XapaKTepUCTHKH [6, ¢. 15].

Ha Hamie mepekoHaHHsI MPaBOOXOPOHHA JIisJIBHICTH € COIaJbHO HEOOXiJHOK, BU3HAYCHOO
HOpPMaMH IIpaBa Ta CIIPSIMOBAHOIO Ha 3a0€3MeUeHHS IPABONOPSAKY, GyHKIIOHYBaHHS IPAaBOOXOPOHHUX
OpraHiB, NONEPEAKEHH Ta 3a100iraHHs IPABONOPYILCHHAM. Y Cy4acHUX YMOBAX TiSUTIbHICTb LIUX Op-
FaHiB CTa€ BaXJIMBUM IHCTPYMEHTOM 3aXUCTy Ta 3a0e3MeUeHHs IpaB i cBOOO, K Y IPaBO3aCTOCOBHIIH,
TaK i B HOPMOTBOPHiif chepax.

Cil HaroJIOCHTH, MO0 OCOONMBHI TIEPio]] XapaKTepU3YEThCS 3POCTAHHIM KPUMIHOTEHHOI CH-
Tyallii, pu3ukamu Jaectalimizaiii CcychiibCcTBa Ta MiJBUIICHUMH 3arpo3aMy HalllOHAJbHIH Oe3merri.
Curyartist B YkpaiHi B yMOBax 0COOJIMBOTrO MeEpiojy, 30KpeMa MOBHOMACIITaOHOI BiHH, pO3M0oYaTol
pocilickKoro (ezepalliero, BUCBITIIOE TOCTPY MOTPeOy B €)EeKTUBHOMY KPUMiHAILHO-TIPAaBOBOMY 3a0€3-
[EYEHHI IPaBOOXOPOHHOI AisIBHOCTI. BTOprueHHs pocii cTBopuio 6e3npereIecHTHI BUKIUKY AT AEp-
’KaBH, BKITIOUAIOUH 3arpo3y HalllOHaNIBHIH Oe3melli, 3pOCTaHHs 3JI0YMHHOCTI B YMOBaX BiiCBKOBUX Iii,
HepeMIIIeHHs BEJIUKOI KUTBKOCTI TPOMaJIsH, a TAaKOX PU3HKH Jecrabimizamnii cycninsersa [7, ¢. 31-33].
Pasom i3 THM, 0COOIMBHIA TIEPiO/ CTBOPUB HOBI BUKJIMKH B 3a0e3MeUeHHI paBonopsiiky. O/Hi€ro 3 Ta-
KHX TpOOJIeM € 3pOCTaHHsI PiBHSI MapOJIEPCTRA, SIKE BUHUKAE Y 3BIJIbBHEHUX a00 eBaKyHOBaHNX palloHaX.
[TpaBOOXOPOHHI OpraHW CTHUKAKOTHCS 3 HEOOXIJAHICTIO ONEPAaTHMBHOIO pearyBaHHs Ha MOMIOHI BHUIAJI-
KM, aJDKe BOHH MIJAPUBAIOTH JIOBIPY J0 JIEPXKaBH Ta YCKJIAJIHIOIOTH COIiaJibHy CTa0lIbHICTh. B Takux
YMOBax KpHMiHaJIbHE ITPAaBO BUKOHYE KilbKa BXJIMBUX (DYHKIIil: IPEBEHTHBHY, KapajbHy Ta 3aXHUCHY.
30KkpeMa, BOHO OBHHHO I'apaHTYyBaTH OE3IIEKy TPOMAISH 1 JepKaBH, BOJHOYAC HE JIOITYCKalOUH MOpy-
IICHHS TPaB JIIOIWHA 3 OOKY IIPaBOOXOPOHHHX OPTaHiB.

ToMy OIHUM i3 OCHOBHUX NPHUHLUITIB KOHIETITYaJbHUX 3acajl € aJaNTallis KpUMiHAJIBHOTO 3a-
KOHOJIABCTBA JIO pealtiid Kpu30Boro vacy. Lle nependauae BBEICHHS CICLialbHUX HOPM 200 YTOUHCHHS
YHHHUX, Ki O perysaroBalii AisUTbHICTh MPABOOXOPOHHKUX OPTraHIB y CHUTYAIlisX, 10 BUXOAATH 38 MEXKi
3BUYAIHOTO IIPAaBOBOTO pexuMy [8, c. 40]. 3okpema, MOBa iiJie PO 3aMPOBAIKEHHS CIIELiaIbHUX 3aX0-
JIiB KpUMiHAJIbHOT B1IIOBIAJILHOCTI 32 NOPYLIEHHS, 1110 3arPOXKYIOTh HalliOHAJIbHIN Oe3mneni, BKIoua-
I04H TEPOPHU3M, JIepPKaBHY 3pajy Ta MIMHIYHCTBO.

VY IpOMY KOHTEKCTI BOKJIMBO BPaxXOBYBAaTH MIKHAPOIHHI OCBIA y cdepi 3a0e3meueHHs mpa-
BOIOPSIIKY B KPU30BUX YMOBAX, IO JO3BOJISIE 3aCTOCOBYBATH HAMKpamll MPaKTHKU 3 aJanTali€ero 10
HalloHaIbHUX peaiiit. Came, MDKHAPOIHUI TOCBIN y cdepi 3a0e3neueHHsI MPaBONOPSIKY B KPU30BUX
yMOBax Hajae YKpaiHi MOXIIMBICTh 3all03MYUTH €(DEKTUBHI MiAXOMW Ul 3MIIIHEHHS Oe3MeKH Ta cTa-
6imbHOCTI. ¥V GaraTbox KpaiHax, sIKi CTUKAJINCS 3 BOEHHUMHU KOHQIIIKTaMU, TEPOPU3MOM UM HaJ3BUYAM-
HUMU CUTYyauisiMu, Oy/u po3po0iIeHi Ta 3aCTOCOBaHI CyuacHi MeXaHi3MHU, 10 MOXXYTh OyTH aJlaliTOBaH1
710 YKpaTHChKUX peaniit. Hampukian, [3paine Mae noTyxHy cucteMy 60pOTEOM 3 TEPOPUCTHIHIMH 3a-
rpo3amu, sika 6a3yeThCs Ha TICHIH CIIBIIPAIll MK TPABOOXOPOHHUMH OpraHaMH, apMI€I0 Ta TPOMaICh-
kicTro. [ls1 cucTeMa BKJIFOYa€ MPEBEHTHUBHI 3aX0/H, ¢(DEKTHUBHY PO3BIJIKY, & TAKOXK IIBHJIKE pearyBaHHS
Ha 3arpo3u. Tak, Ha nepekoHaHHs A.B. TepeHT €BOT 11e MOB’s3aHO 3 BUOOPOM BOEHHO-OPIEHTOBAHOTO
HiIXOMy A0 YIpPaBIiHHA B yMOBaX KpU30BUX CUTyalii. BoHa cTBepmxkye, 10 1ie 3yMOBJIEHO 0CO0IH-
BOCTSIMU CTAHOBJICHHS IEpKaBU Ta CrelU(}ikoio OE3MEKOBOr0 CEPEIOBUILA, SIKE XapaKTEPU3YETHCS 110-
CTIMHOIO €K3UCTEHLIIHOI0 3arpo3010 1 OOMEKEHUMHU pecypcaMH uepe3 reorpadidHe po3TallyBaHHS.
Cu1iz 3a3HaYMTH, IO TAKUH MiAX1] J03BOJISIE €(DEKTUBHO 3aCTOCOBYBATH MOJIEIb BHYTPIIIHEOTO (DPOHTY
(Trity) B yMOBax HaJ3BHYAHMX CHTYalill IPHPOTHOTO Ta TEXHOTEHHOTO XapaKTepy, a TaKokK Y XOIi
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OoiioBux nii. Ile miaTBepKyeTbCS YCHILIHUM AOCBiOM (yHKIIOHYyBaHHsS cucTeMu «lron Domey.
JHocsin I3painto y cdepi 3abe3neueHHs Oe3MeKu HUBIILHOTO HACEICHHS B KPU30BHX CUTYALlIsIX MOXE
OyTH amanToBaHHI 11 YKpaTHU 32 YMOBH JICTAIIBHOTO aHAJII3Y Ta BPaxXyBaHHS HAI[lOHAIBHOI IPAKTUKH
y cdepi nuBibHOTO 3aXUCTy [9, . 332].

Jocein HiMeuunHu, sika Mae olHy 3 HaWOIIbII PO3BUHEHUX MOEIeH poOOTH 3 BHYTPILIHIMHU
MIEPECENICHISIMH, MOXKE OyTH KOPUCHUM JJ1sl YKpaiHU B YIIPaBIiHHI MACOBUMH MITpaliiHUMU TOTOKAMHU
iz yac BiiHU. 30KpeMa, MeXaHi3MHU peecTpalii Ta iHTerpauii nepeceneHLiB, a TAaKoX MPaBOBUH 3aXHCT
IXHIX MalHOBUX NpaB, MOXKYTb OyTH alallTOBaHi I BUPIIICHHS BITYN3HIHU3 BUKIMKIB [10].

Ockinbku Ykpaina repedyBac B yMOBaX BOEHHOTO CTaHy, @ KUIBKICTh BOCHHHX 310YHHIB, CKO-
EHHX POCIHiCBKOIO (esepaliero Ha ii TepuTopii, NOCTIiHO 3pocTae. ¥V LbOMY KOHTEKCTI pam(,’pmams[
PuMCBKOTO CTaTyTy BiIKpHBAE€ MOXJIMBICTh IPUTATHYTH O BiIIOBITANBHOCTI 0Ci0, AKi BAMHIIN BO-
€HHI 3JI0YMHH, TCHOLIU UM 3JI0YMHU MTPOTH JIFOASHOCTI. YKpaiHa BXKE CITIBIIPALIOE 3 MI€0 IHCTUTYIIIEO,
1 iHTerparis 1 MeXaHi3MiB y HalllOHAJILHY MIPABOBY CUCTEMY JIO3BOJIMTH €(EKTHUBHIIIE JOKYMEHTYBATH
3JI04MHH arpecopa Ta NPUTAryBaTH BUHHUX JI0 BinnosigansHocTi [11, ¢. 159].

Bonnouac micis parudikarii PUMCBKOro cTaTyTy IOCTa1a noTpeda BHECTU BiANOBIIHI 3MiHU J10
HAaI[iOHAJIBEHOTO 3aKOHOAABCTBA YKpaTlHH, L0 CIPUATUME Pe(hOPMYBAHHIO CY0BOI CHCTEMH, ITiBUIICH-
HIO 11 IPO30pOoCTi Ta e(PeKTUBHOCTI.

Ieit KpoK TakoK 3MIIHUTB MO3MIIIi YKpalHU y MparHeHHi JOMOTITHCS CIPaBEUIMBOCTI 3a Jii-
SIHHSI, CKO€HI MiJI 4ac BIMHH, 1 CIPUSATAME IHTErpalii KpaiHu J0 MIXXHAPOJHUX MPABOBUX THCTUTYIIIH.
Parudikamis € BaXIMBUM KPOKOM Ha LUISXY O YTBEPIKCHHS BEPXOBEHCTBA IpaBa Ta 3a0e3MeUeHHS
MDKHApOIHOI CIIPAaBEUIUBOCTI.

B6auaeTncst, 110 0co0aMBUil Iepio]] BUMArae MiIBUILIEHOTO PiBHSI KOOPAUHALIT MK PI3HUMH Il
KaMH BIaJM, a TAKOXK IIPAaBOOXOPOHHIMH OpraHaMi. Y MexkaX KpUMiHaJIbHO-IPaBOBOTO 3a0€3IEeUCHHS
BaKJTBO BU3HAYUTH MEXi MOBHOBa)KEHb KOJKHOTO Cy0'€KTa, 00 YHUKHYTH MOBTOPEHHS (yHKIiiT a00
MIEPEBHUIIICHHS TOBHOBaXXeHb. OKPEMO CITijl pO3IIsIaTH BIAMOBI I IbHICTh 32 3JIOBKHBAHHS B4 1010, KO-
pyIIiiHI 1ii Ta MOPYIICHHS MPaB TPOMAISIH, alKe Y KPU30BHX YMOBAX, KOJIM MOXYTh 0OMEKYBaTHCS
OKpeMi TpaBa i CBOOOIM IPOMaJIsH, BAKIIMBO 3a0€3MIEYUTH PABOBY BiANOBIIAIBHICTh 32 HE3aKOHHI il
3 OOKY NpEeICTaBHUKIB BIIaH.

Ce0to, KOHIENTYaIIbHI 3aCa/ii KPUMIHAIbHO-IIPABOBOTO 3a0€31ICYCHHSI npaBooxopOHHo'l' TSI~
HOCTi B OCOONMBUI ITIepiof IIOBUHHI BIAMOBIaTH MPHHIUIIAM 3aKOHHOCTI, TPOIOPLIHHOCTI Ta CIIpa-
BE/UTMBOCT. BOHM MaroTh crpsAMOBYBaTHCS Ha 3a0e3medeHHs eeKTUBHOrO (DYHKIIOHYBAaHHS IIPaBO-
OXOPOHHOI CHCTEMH, 3aXHCTy MPABOMOPSIKY Ta BOAHOYAC HA HENOIYIICHHS 3JIOBKHBAHb BIANO0I0 UH
MOPYIIEHHS TIpaB rpoMaasH. PopMyBaHHS Takoi KOHIEMIIT € BaXKITMBUM 3aBIAHHIM sK I 3aKOHOIAB-
IiB, TaK 1 JUIsl HAYKOBIIIB, IO MPALOIOTh Y cepl KpUMIHATBHOTO MpaBa.

Tak, IpUHIUI 3aKOHHOCTI Nepedayae HEyXUIbHE JOTPUMAaHHSI HOPM YMHHOIO 3aKOHOJABCTBA,
HAaBITh B YMOBaX HaJ3BUYAHHOTO Y BOEHHOTO CTaHy. 3aKOHHICTh Ma€ 3a0€3IIe9yBaTH YiTKe PEry/IIOBaH-
HsI TOBHOBaYKEHb IIPABOOXOPOHHIX OPTaHIB, 3aMI00Iralody CBaBIIIIO Ta 3TOBKHUBaHHAM. KirowoBuMm ac-
MEKTOM I[bOTO MPHHIINITY € afarnTalis 3aKOHOJABCTBA J0 BUKIMKIB 0COOIMBOTO MEPioy 3 ypaxyBaHHAM
MIXKHAPOIHUX CTaHAAPTIB y cepi MpaB JIFOIUHH.

[Tpunuun nponopuiiHOCTI BuMarae 3a0e3mnedeHHs: OanaHcy Mik HEOOXiZHICTIO 3aXUCTy Mpa-
BOINOPSIIKY 1 IOTPUMAHHSAM IIpaB I'POMajsH. 3aX01u KPUMIHAIBHO-IIPABOBOIO XapaKkTepy MaloTh OyTH
CHIBMIPHUMU 3arpo3am, 1110 BUHUKAIOTh y Lei nepioa. Hanpukiaz, 3arpoBaiKeHHs >KOPCTKIIINX CaHK-
il 9M cHeliadbHUX HPOIeAyp Mae OyTH BUIIPABIAHUM i BIiIIIOBINATH pEeaJbHUM BUKIHKaM Oe3Ieri
JIePXKABH.

IpuHIMI cripaBeTMBOCTI aKLIEHTY€E yBary Ha HEIOMYIIEHHI JMCKPUMIHAIIT Ta 3a0e3mneveHH]
PIBHOTO 3aCTOCYBaHHsI 3aKOHY J10 BCiX 0ci0. [{e nepenbayae sik piBHICTb Mepeji 3aKOHOM, TaK 1 00'€KTHB-
HICTb y IPUHHATTI pillleHb NPaBOOXOPOHHUMH opraHamu. CIIpaBeJIUBiCTh HOBUHHA OYTH KJIIOUOBUM
KpHUTEpieM MPH OLIHLI il Cy0'e€KTiB KPUMIHAIBHOIO IpaBa.

ToOTo, mpUHLUNK KOHIIEMNLIT Iepe10a4atoTh, 10 JisUIbHICTb IPABOOXOPOHHUX OPIraHiB IIOBUHHA
BIATIOBIIaTH YMHHOMY 3aKOHO/IABCTBY HABITh Y HAJ3BHUalHHUX yMoBaX. Bci oOMexxeHHs TIpaB i cBOOOX
MaroTh OyTH YiTKO pernameHToBaHi. KpuMiHaIbHO-ITPABORBI 3aX0/IM MIOBUHHI BIIMIOBIIaTH PIBHIO 3arpo-
31, OyTH OOTPYHTOBAaHMMH Ta CIIPSIMOBAHUMH Ha JIOCSTHEHHS KOHKPETHHX ITiied. CripaBe/IlIuBICTb 1 He-
JUCKPUMIHALlISl FapaHTYIOTh PIBHICTh IPOMAJISIH TIEpe]] 3aKOHOM HE3aJISKHO BiJI IXHBOTO CTAaTYCy YH I10-
XomKeHHsI. ONepaTUBHICTD 1 €()eKTUBHICTh CUCTEMH JO3BOJISIOTH ILIBUJIKO PEAaryBaTH Ha HOB1 BUKIIUKH,
Taki SIK TEPOPUCTUUHI aKTH, KIOEP3JIOUNHHICTh UM MapoOAepCTBO. AJJANTUBHICTh Nependadae 31aTHICTb
3aKOHOZ1aBYOI 0a3M OINEPaTHBHO 3MIHIOBATUCS BIANOBIIHO A0 HOBUX 3arpo3. SIk Hacllifok y po3poOui
KOHIIETITYaTbHHX 3acajl BYKITMBO BPaXOBYBaTH TaKi aCHEKTH, SIK:
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1. 3abe3mneueHHs ONEPAaTUBHOIO pearyBaHHs Ha HOB1 BUKJIUKH, ITOB'A3aHI 3 0COOIMBUM Iepio-
JIOM, BKJIFOUAIOYM 3MiHU B CTPYKTYPi 3I0YUHHOCTI.

2. BipoBapKkeHHS CrieiaibHUX MPOLEAYP ISl PO3CIiIyBaHHS KPUMIHATBHUX MPABOMOPYIICHB,
110 3arPOXKYIOTh HAIlIOHAJIBHIN Oe3Merri.

3. ®opMyBaHHS HOPMAaTHBHO-TTPABOBOT 0a3H, sIKa pErIAMEHTYE AisUTbHICTh TPABOOXOPOHHUX Op-
raHiB B YMOBaxX Ha/I3BHYAHOTO CTaHy YM BOEHHOTO KOH(IIIKTY.

4. Po3zpoOka MexaHi3MiB U1 €(EeKTUBHOTO 300Dy, aHali3y Ta BUKOpUCTaHHS iH(opmamii mpo
HOBI IPOTHIIPABHi CXEMH, 10 BUHUKAIOTh B yMOBAX KPU3H.

3HauHy yBary CIiJi NPUALIMTH IIATOTOBL KaJpiB, 31aTHUX ¢()EKTHBHO NPALIOBATH B yMOBAX
I ABUILEHOTO PU3KKy. OCBITHI IPOrpaMu MaroTh OyTH OPiEHTOBAHI HA BUBYCHHS CY4aCHHX METO/IB 00-
POTHOH 31 3TTOYMHHICTIO Ta JOTPHUMAHHS MPaB JIOAUHH. [1J1s IbOTO HEOOXiJHO CTBOPHUTH CIeLialli30BaHi
TPEHIHTOBI LIEHTPH, IO JTIO3BOJIATH PO3BUBATH ITPAKTUYHI HABUYKH MTPABOOXOPOHIIB [12].

Taxox HEOOXiIHO CTBOPUTH MEXaHI3MH IPOMaJICKKOTO KOHTPOIIIO 32 JTisUIBHICTIO TPaBOOXOPOH-
HUX OpraHiB, 100 3a0e3MneunTy Mpo30picTh IXHIX Ail. I'poManchki IHCTUTYLIT Ta He3aleXHI cHocTe-
PEXHI pay MOXKYTh CIPHATH 3aM00ITaHHIO HOPYIICHHSM Ta MiJABUIIEHHIO JIOBIPH 10 MPaBOOXOPOHHOT
CHCTEMU.

[HIII0F0 BaXXJIMBOKO CKJIAJIOBOIO € MKHAPOJHE CIIBPOOITHUIITBO Y cepl KpUMIHATIBHOTO Tpa-
Ba. OOMIH JIO0CBIZIOM i3 3apyOiKHUMH MAPTHEPAMHU, 3aIMI03UYCHHS KPAIUX MPAKTHK Ta IMIUIEMEHTAIis
MIXKHApPOJIHUX CTaHAAPTIB MOXKYTh 3HAUHO MIiJIBUIIUTH €(PEKTUBHICTh PABOOXOPOHHOT JisNIbHOCTI. 30-
KpeMa, CJIil pO3BHBAaTH MEXaHi3MHU TPAaHCKOPAOHHOTO CIIiBPOOITHUITBA 711 OOPOTHOHU 3 OPraHi30BaHOIO
3710unHHICTIO. KpiM TOro, BapTO MOCUINTH POiIb HHU(GPOBUX TEXHONOTIH Yy IPaBOOXOPOHHIN isTIBHOCTI.
BuKopUCTaHHS Cy4acHHUX 3aC00iB MOHITOPHHTY, CHCTEM IITYYHOTO 1HTEJIEKTY Ta aHANITHKH JAHUX J103-
BOJIMTH LIBU/IIIE BUSBIIATH Ta 3aII00IraTH 3JI0YHHAM.

Peamnizaris nux 3acaj noTpedye TICHOT B3a€MOJIii MiX 3aKOHO/ABIIIMH, TPABOOXOPOHHUMH Op-
raHaMH, HAyKOBISIMH Ta TPOMaJIChKicTi0. HaykoBe 0OIpyHTYBaHHS 3MiH y KpUMIHAIBHOMY 3aKOHOJIaB-
CTBI Ma€ CTaTd OCHOBOIO Ul CTBOPEHHsI CTpaTerii 00poThOM 31 3JI0YMHHICTIO B OCOOJNUBHIMA MEpiof.
Baxxugo, 11100 yci 3ax0/11 MaIi 4iTKe NIAIPYHTS y MpaBoBiil 0a3i, a ix peanizallis CynpoBOIKyBaIacs
MOHITOPHHIOM €()E€KTHBHOCTI Ta BiINOBIJHOCTI CTaHIApTaM IpaB JIFOAUHU.

Cepen CTPYKTYPHHX €JIEMEHTIB KOHIISIIIIT BOKJIMBE Miclle 3aiiMae po3poOka HOpMaTHBHO-IIpa-
BOBOI 0a3u, 1m0 nependadae po3MUPEHHS] TOBHOBAYKEHb OPTaHiB MPaBOMOPSIKY, alie i3 3alpoBaJKeH-
HSM YiTKUX 3a00DKHHKIB Bijl 3JIOBKHUBaHb. BBEIGHHS CrielliaIbHUX MPOLIEAYP PO3CIiyBaHHS 3J109H-
HIB JI03BOJIUTH €(DEKTHBHIIIIE OOPOTUCS 3 BUKIMKAMHU 0COOIMBOTO Tiepiony. HaBuaHHS KaapiB cyyacHUM
MeTonaM OOpOTHOM 31 3JIOUMHHICTIO Ta pearyBaHHs Ha HOBI 3arpo3H, 30KkpeMa iH(popManiiiHi aTaku 4u
ri6p1/1)1Hi BUKJIMKH, € KJIIOUOBUM aCNEKTOM. Ba)knMBUM KOMIIOHEHTOM € BUKOPHCTAHH HUPPOBHUX TEX-
HOIIOTii JUIsi MOHITOPHHTY CHTYaIlii, aH/li3y JAHUX Ta ONEPATHBHOIO yIPABIIHHS.

OuikyBaHi pesy/nbTaTd peanisaiii L€l KOHLENLii BKIIOYAIOTh 3HIKCHHS PIBHS 31I04HHHOCTI,
IBUILEHHS e(PEKTUBHOCTI pOOOTH MPABOOXOPOHHUX OpPraHiB, TOTPUMAHHS IpaB 1 CBOOO TPOMaIsH
HaBITh y CKJIQJIHUX YMOBaX Ta 3pOCTaHHS JIOBIPH 10 MPABOOXOPOHHOT CHCTEMH 3aBISIKH il ITPO30po-
cTi Ta BianosinaneHoCTI. KoHIlenist cipsiMoBaHa Ha 3a0e3MeUeHHs CTa0lIbHOCTI, MOPSIKY Ta Oe3MeKn
JIep>kaBH, 30epiraloun Npu bOMY JeMOKpAaTHUHI [IIHHOCTI Ta IIpaBa IPOMaIsH.

BucHoBkH. B yMOBax 0coOIMBOro Iepiofy, 0 SKOro HajJekaTh BOCHHUH YW HaJ3BHYaWHMIL
CTaH, a TAKOX 1HIII KPU30B1 CUTYyallii, epkaBa NoTpedye e(heKTUBHOIO KPUMIHAIBHO-IIPABOBOIO 3a0€3-
MIeYSHHsI IPaBOOXOPOHHOI ISUTBHOCTI. [ 0JIOBHE 3aBIAHHS B IIMX YMOBaX — CTBOPEHHS KOHIICTITYaIbHUX
3acajl, SKi TapaHTyBaTUMYTh (DYHKIIIOHYBaHHS IPABOOXOPOHHUX OPTaHiB,

Ki1r04oBHM MPUHLIKIIOM € aJanTalisi KpHMiHAJIBHOTO 3aKOHOJABCTBA JI0 pealiii KpU30BOTO Jacy.
Le BKITFOUA€E BBEJCHHS CIICIIAIbHUX HOPM 200 3MiHY ICHYOUHMX JUIsl PETYJIOBaHHS JisJIBHOCTI TIPaBO-
OXOPOHHHX OpraHiB B yMOBaX Ha/3BHYalHHUX BUKIHKIB. 30KpeMa, WACTHCs MPO BCTAHOBJICHHS OCO-
OJIMBMX 3aXOJiB BiJINOBIJAILHOCTI 32 3JIOYMHM, 10 CTAHOBJIATH 3arpo3y HalllOHANbHIN Oe3neli, SK-0T
TEpOpH3M, JIep)KaBHA 3pajia UM IIMHUTYHCTBO.

VYeminmHa peaizaliisi [UxX 3aX0iB Mependavac miIBUIICHHS PiBHS KOOPAMHAIT MiX I'JIKAMH BJia-
JIH, 9iTKE PO3MEKYBAHHS MOBHOBAXCHb CY0'€KTIB MPABOOXOPOHHOI JisIIBHOCTI, 3a00iraHHs 3JI0BKH-
BaHHSIM BJIAJIOK0 Ta BiIIOBIAAIBHICTh 32 TIOPYILICHHS IpaB rpoMaisiH. OCOOIMBHIN aKIIEHT CJIiJ| 3pOOUTH
Ha IMATOTOBLI KaJpiB, 3AaTHUX AiSTH B YMOBax MiJABUIIEHUX PHU3UKIB, TA BIPOBAKCHHI MEXaHI3MiB
IPOMAaJICEKOTO KOHTPOJIIO IS 3a0€3M1eUeHHS IIPO30POCTI il IPaBOOXOPOHLB.

ITprHIMIN KOHIENTYaIbHUX 3acajl Iepe0avyaroTh: 3aKOHHICTh — JTOTPUMAHHS YHHHOTO 3a-
KOHOJIABCTBA HABITh Yy HAJ3BHYAWHHX YMOBaX; HPOMOPLIHHICTE — OajaHC MK 3aXHCTOM IPaBO-
MOPSIIKY Ta MpaBaMH TPOMAJISH; CIPABEUIUBICTh — PIBHICTh MEpPE/ 3aKOHOM 1 HEIMCKPHUMIHAILIS;
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ONEpaTUBHICTh — IIBUJKE pearyBaHHs Ha HOBI BUKJIMKH; aJIalITUBHICTD — 37IaTHICTh 3aKOHOJIABCTBA JI0
LIBUJIKUX 3MiH BiJIMOBITHO JI0 3arpo3.

Kiro4oBi acmekTH KOHLENLi BKIIOYAIOTh: PO3pOOKY HOPMATUBHO-IIPABOBOI 0a3u i poOOTH
MIPaBOOXOPOHHUX OPTaHiB B YMOBaX KPU3H; BIPOBAIKEHHS CyJacHHUX IIU(DPOBUX TEXHOIOTIH JJIsI MOHi-
TOPHUHTY Ta aHaJi3y 3I0YMHHOCTI; CITIBITPAITO 3 MKHAPOTHUMH MAapTHEPAMH JIJIsl 3aTI03UYCHHS Kpalux
MPAKTHUK; TIITOTOBKY CIICIiaJIi30BAHUX OCBITHIX MPOTpaM JJisi IPAaBOOXOPOHIIIB.

Pesynbraramu peasizaiiii KOHIEIIIT € 3HUKEHHSI PiBHS 3JI04MHHOCTI, MiJBUIICHHS e¢()EeKTUBHOC-
Ti poOOTH MPABOOXOPOHHUX OPraHiB, 3a0€3MEUCHHS MPABOIOPSAAKY Ta AOBIPH IPOMAJSH A0 CHUCTEMHU.
Takuil niaxin cnpusTUMe CTaOUILHOCTI, Oe3Meli Ta JOTPUMAHHIO JeMOKPaTUUHUX IPHHIUIIIB HaBiTh
Yy KpU30BUX YMOBaX.
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3ACTOCYBAHHS 3ACAJTA BEPXOBEHCTBA ITPABA ITPA BUPIIIEHHSA KOJI3INA
KPUMIHAJIBHOT O MPOLNECYAJIBHOI'O 3AKOHOJABCTBA

APPLICATION OF THE RULE OF LAW PRINCIPLE IN RESOLVING CONFLICTS
OF CRIMINAL PROCEDURAL LEGISLATION

VY cTaTTi NpoaHaIi30BaHO CyAOBY NMPAKTHUKY IIOAO 3aCTOCYBAaHHS 3acaldl BEPXOBECH-
CTBa IpaBa NIPU YCYHEHH] 3aKOHOIaBUMX KOMi3ii. BcTaHOBIEHO, 1110 BEPXOBEHCTBO IIpa-
Ba € OPIEHTUPOM IIPH BUPIIIEHHS BIANOBIJHOCTI HOPM KPUMIHAJIBHOI'O IPOLECYaIbHOIO
3akoHOnaBcTBa HopMaM KoHcTHTyIii YKpaiHH, Ta aKIEHTYEThCS Ha TOMY, IO 3acaay
BEPXOBEHCTBO IpaBa CIIiJ BiZPI3HATH BiJ| 3acaau 3aKOHHOCTI. Dopmynia BEpXOBEHCTBA
npaBa B YKpaiHi € JBOCKJIaJIOBOIO Ta Tepeadayae, 1o BEpXOBEHCTBO NpaBa B YKpaiHi He
JIUIIIE BU3HAETHCS, A 1 /i€, YUM 3a0€3MeUyEThCS HOTO MPAKTHYHA 3HAYYIICTh.

3ayBa)KyeThCsl, IO OOOB’SI3KOBOIO O3HAKOIO BEPXOBEHCTBO IPaBa € IOPHANYHA BHU3HAYeE-
HICTB, sIKa BUMArae 4iTKOCTi, OHO3HAYHOCTI Ta rependadyBaHOCTi IPaBOBUX HOpM. Bincyt-
HICTb FOPUMYHOI BU3HAYEHOCTI 3yMOBIIIOE KOJIi3il KPUMIHAIBHOIO IPOLECYaIbHOIO 3aKOHO-
JIaBcTBa. 3MifiCHeHO CUCTeMHMI aHai3 piteHb KorctutymiitHoro Cyny Ykpainu, BepxoBHOro
Cyny, IpakTHKK €BPOTICHCHKOTO CY/Ty 3 IPaB JIFOIMHK Ta BU3HAYCHO, 110 TPH YCYHEHHI KOJi3ii
KPUMIHAIILHOTO MPOIECYaIbHOTO 3aKOHOJABCTBA 32 OCHOBY CITiJT OpaTH BEPXOBEHCTBO MpaBa
Ta TIYMA4YUTH IIPABOBI MONOKEHHS 3 JOTPUMAHHAM OaJlaHCy CyCHUIbHUX Ta MPUBATHUX 1HTeE-
PeciB, HafAIOUK MPIOPUTET KOHCTUTYLIHHUM HpaBaM i CBOOOIAM 0COOH.

OOIpyHTOBaHO, IO Ji€BICTb 3acalll BEPXOBEHCTBA IIpaBa 3a0€3IeUyeThCsl CyIaMu
IpY TIyMadeHHI HOPM TIpaBa IIiJ| Yac yXBaJCHHs BIAMOBIJHUX CYIOBHX pillleHb. 3a
HasIBHOCTI KOJMI31MHUX HOPM CYAHM MalOTh BUXOIWTH 3 IO3HIII] BEPXOBEHCTBA MpaBa Ta
BpaxoByBaTh MOTO «IyX» (METy, 3MiCT), a HE 3 MO3ullil (hOpMaTi30BaHOTO JOTPUMAHHS
«OyKBM» 3aKOHY. Bu3HaueHoO, 110 SIK MpaKkTHKa €BPOMEHCHKOTO Cyly 3 MpaB JIIOAUHY,
Tak i npaxktuka BepxosHoro Cyny copMyinioBaIu Ta 3aCTOCOBYIOTh KOHIIETIIIIO SIKOCTI
3aKOHY, fKa Iepeadadae, I10 MPU KOJi3il 3aKOHOJABUUX HOPM, fKi JOIyCKAIOTh HEOJI-
HO3Ha4YHE a00 MHOKMHHE TIIyMaueHHs IIpaB Ta 00OB’s3KiB, HEOOXiTHO 3aCTOCOBYBAaTU
HAWOUTHII COPUSTIMBHN JUTS 0Ci0 MIJIXiJ Ta MPUIIMATH PIlIeHHs HAa KOPUCTH OCOOH.

Kniouoei cnosa: sepxosencmea npasa, KpuminaibHe npoyecyanbhe 3aKoOH00ascmao,
KONi3isl, HeOOHO3HAUHE AO0 MHOJICUHHE MIYMAYeHHs Npas ma 0008 A3Ki, KOHYenyis aKo-
cmi 3aKomny, cy008a npakmuxa, piuieHHs Ha KOpUcms 0Coou.

The article analyzes judicial practice concerning the application of the rule of law
principle in addressing legislative conflicts. It has been established that the rule of
law serves as a benchmark for determining the conformity of the norms of criminal
procedural legislation with the norms of the Constitution of Ukraine, with an emphasis
on distinguishing the principle of the rule of law from the principle of legality. The
formula of the rule of law in Ukraine is dual in nature and stipulates that the rule of
law in Ukraine is not only recognized but also effectively operates, thereby ensuring its
practical significance.

© BYT I0.A. — kanmuIar pUIMIHUX HayK, JOLEHT, ToKTopaHT (HaykoBo-nocmiiHui iHCTUTYT
ImyOIIYHOTO IpaBa)

© VIIAJIOBA JI.I. — ROKTOp IOpUIMYHUX HAyK, Ipodecop, aupektop HapuanbHO-HAyKOBOTO iHCTH-
TYTy HicisAnIIIoMHol ocBiTH (HarionanbHa akajiemis BHYTPIILIHIX CIIpaB)
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It is noted that a mandatory attribute of the rule of law is legal certainty, which requires
clarity, unambiguity, and predictability of legal norms. The lack of legal certainty leads
to conflicts within criminal procedural legislation. A systematic analysis of the decisions
of the Constitutional Court of Ukraine, the Supreme Court and the practice of the
European Court of Human Rights has established that in resolving conflicts of criminal
procedural legislation, the rule of law should be the foundation, and legal provisions
must be interpreted in compliance with the balance between public and private interests,
prioritizing the constitutional rights and freedoms of the individual.

It has been substantiated that the effectiveness of the rule of law principle is ensured
by courts when interpreting legal norms in the course of rendering relevant decisions. In
the presence of conflicting norms, courts must rely on the principle of the rule of law and
consider its «spirity (purpose, essence), rather than adhere to a formalistic application
of the «letter» of the law. It has been established that both the practice of the European
Court of Human Rights and the practice of the Supreme Court have formulated and apply
the concept of the quality of law, which stipulates that in cases of conflicting legislative
norms allowing for ambiguous or multiple interpretations of rights and obligations, the
most favorable approach for individuals must be applied, and decisions should be made
in favor of the individual.

Key words: rule of law, criminal procedural legislation, conflict, ambiguous or
multiple interpretation of rights and obligations, concept of the quality of law, judicial
practice, decisions in favor of the individual.

Beryn. 3a 12 poki unnHOCTI KprMiHaneHOTO niporiecyanbHoro konaekey (naii — KITK Ykpainn)
BepxoBHa Pana Ykpainu BHecna 10 Hboro Onusbko 140 mpaBok [1]. BriMm, 3MiHH Ta JONOBHEHHS 10
KIIK Vkpainu He 3aBId BiANOBiJalOTh KPUTEPIsM YiTKOCTI 1 TOUHOCTI 3aKOHOJABCTBA, & Yepe3 Bif-
CYTHICTh CHCTEMHOTO ITiIXOAY MOXYTh MICTHTH 1 HOPMH CYHNEPEWIHBOIO XapaKTepy, 0 MPU3BOJUTD
JI0 MIPOTAJIUH Ta KOJIi31l KPUMIHAIBHOIO [IPOLIECYaIbHOIO 3aKOHOAABCTBA. HasBHICTh KOMI31HHUX HOPM
Yy KpUMiHAIBHOMY TIPOLECyaTbHOMY 3aKOHOJIABCTBI JT03BOJISIE CTBEPIHKYBATH PO HENOCKOHAIICTH I0pH-
JIUYHOI TEXHIKH Ta HEBIIMOBIIHICTh TAKUX MOJIOKEHb CTAHIAPTaM SIKOCTI 3akoHY. OKpiM 1bOTO, TAKUI
nedexr KITK Vkpainu mae 6e3nocepe/iHiii HeraTHBHHIA BIUIMB Ha MpaBoOpeatizaliiHy MpaKkTUKY, SKUH
NOJIATAE y HEAOCSTHEHHI (200 3HIDKEHHI e()eKTUBHOCTI JOCSATHEHHS) 3aBAaHb KPUMIHAIBHOTO IPOBa-
JUKEHHSI Ta BIJICYyTHOCTI €IHOCTI Y NMpaB0O3acTOCyBaHHi [2, ¢. 297]. Ajpke NOCATHEHHS 3aB/aHb KPUMi-
HAJIBHOTO MPOBa/KCHHS, siKi Bu3HaveHi y cT. 2 KITK Ykpainu, Hanpsmy 3ajeXuTh Bifl JOCKOHAIOCTI,
YITKOCTI Ta OJIHO3HAYHOCTI MPABOBUX HOPM, SIKi pEIJIAMEHTYIOTh JiSUIbHOCTI YYaCHUKIB KPHMiHAIBHOTO
IIPOBAJKEHHS.

3arajibHi [IpaBHIIa 3aCTOCYBaHHs BEPXOBEHCTBA IpaBa po3kputi y Jlonosini Beneniancpkoi ko-
wmicii [3] Ta 3BiTi PO BEPXOBEHCTBO NpaBa y CBPOHGHCBKOMY Coro3i 3a 2020 pik [4]. BepxoBeHCTBO
nipaBa pociikyBanu taki paeni: C. I1. Tonosaruii, H. B. Imuuceka, M. 1. Ko3io6pa, B. B. MuxaiiieHko,
B. T. Hop, B. B. Poxnona, H. /. CJ’IOTBIHCLKa, B. T. TepTI/IH.IHI/IK, O. C. Tkauyk, C. B. HlquyK,
O. I luno rta inmi. Ciix Bpaxysatu i npami 5. O. BepHa3toka, sIKUi TOCIiKyBaB MPOOJIEMHU 3aCTO-
CyBaHHS NPHUHIMITY BEPXOBEHCTBA IIpaBa IiJl 4ac BUPIIICHHS KOJi3id y agMiHICTPaTMBHOMY 3aKOHO-
naBcTBi [5; 6, c. 82]. Bka3ani HayKoBIIl 3pOOMJIM BaroMHii BHECOK Y PO3pOOKY 3acajil BEpXOBEHCTBA
npasa. [Ipote, Maoq0CITiIPKEHUM 3aITUIIIIOCS TUTAHHS 3aCTOCYBAaHHSI TOJIOKEHb BEPXOBEHCTBA TIpaBa
MpH BHPIIICHHI TPOOJIEM KOMi3IHHOCTI KPUMIHAIBLHOTO TPOLECYaTbHOrO 3aKkOHOMaBcTBa. OCOOIMBOT
aKTyaJIbHOCTI BOHO HaOyBa€ 3 OISy Ha PO3BUTOK Cy10BOi npakTuku Konctutyuiitnoro Cyny Yipainu
(mami — KCY), Bepxosroro Cyny Ta €BponencbKoro cyay 3 npas sitonuau (naixi — €CILT).

IMocTranoBka 3aBnanHs. Meroro 1i€i crarti € aHani3 pimenb KCVY, cynoBoi npaktuku Bep-
xoBHoro Cyny ta €CILJI 3 MeToI0 BU3HAUCHHS TEHASHLIN IPaB0O3acTOCYBAHHS IIPU MOI0IAHHI KOMi31H
KPHUMIHAJIBHOTO IIPONECYaTbHOIO 3aKOHOAABCTRA.

Pe3yabraTn nocaimxennsi. BepxoBeHCTBO TpaBa € 3acaaHuuoro minHictio. Tak, y ct. 8 Kon-
CTUTYLIT YKpaiHU BKa3aHo, 110 B YKpaiHi BU3HAETHCS 1 i€ MPUHIIAI BEPXOBEHCTBA MpaBa. KOHCTUTYIIis
VYkpainu Mae HalBHIY FOPUINYHY CHITY. 3aKOHH Ta iHIII HOPMATHBHO-TIPABOBI aKTH MPHIMAIOTHCS Ha
ocHoBi Koncrutyii Ykpainu i noBuHHi Bignosinaru iii [7]. lle nonoxkenns aeranizoBano y c1. 8§ KITK
VYkpaiHu, e BU3Ha4Y€HO, 1110 KPUMiHAJIbHE POBAHKEHHS 3/11IHCHIOETHCS 3 TOACPIKAHHSIM IPUHIIUITY BEp-
XOBEHCTBA IIpaBa, BIIIOBIAHO 0 SIKOTO JIFOAMHA, ii IpaBa Ta cBOOOAU BU3HAIOTHCS HAWBUIMMU LiH-
HOCTSIMM Ta BH3HAYAIOTh 3MICT i CIPSIMOBAHICTh JisUTBHOCTI JepkaBH. [[pHHINIT BEpXOBEHCTBA TpaBa
Yy KpUMiHAJILHOMY TIPOBAJKEHHI 3aCTOCOBYEThCS 3 ypaxyBaHHAM npaktuku €CIL [1].
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BepxoBeHCTBO MpaBa € OPi€HTUPOM IIPU BUPIIIECHHS BiANOBIAHOCTI HOPM KPUMiHAJIBHOTO MPO-
LIECyaIbHOIO 3aKOHOAaBCTBA HOpMaM OCHOBHOTO 3aKoHy. Tak, y pimenni KCV Bin 25 uepsus 2019 poxy
Ne 7-p/2019 y cnpaBi o0 KOHCTUTYIIHHOCTI mosoxkeHHs 4. 5 c1. 176 KIIK Ykpainu BkazaHo, 110 TpH-
MaHHS M1 BapTO0 32 BMOTMBOBAHUM PIIICHHSIM CJTITY0TO CY/UIL, CYAy Y po3yMiHHi 4. 2 cT. 29 KoHctu-
Tynii YKpaiHu BiZIlIOBia€ MPHUHIIMITY BEPXOBEHCTBA MPaBa Ta MiHIMI3y€e PU3UK JOMYIICHHS CBaBLILIS,
JOTO HEMOJKIIUBO JOCATTH, BPAXOBYIOUH BHKIFOYHO TSKKICTB 3IIOYMHY Ta HE OLIHIOIOYH KOHKPETHHX
00CTaBHUH CIIPaBH, PEAIbHUX NPUUMH, 110 00YMOBIIOIOTh HEOOXIIHICTh Y TPUMaHHI 0cOOU M BapTOIO,
HEMOXKJIMBICTh 3aCTOCYBaHHS 1HIINX, OUTBII M’SIKUX, 3alI001KHUX 3aX0/iB. B ocrioproBaHiii HOpMi 00-
IPYHTOBY€TbCS HEOOXIIHICTh TPUMAHHS IiJl BApTOI TSDKKICTIO 3JI0UMHY, 1[0 He 3a0e3neuye OalaHcy
MIK METOI0 HOTO 3aCTOCYBaHHS y KPUMIiHAJIBHOMY HMPOBaKEHHI Ta IIPaBOM 0COOM Ha CBOOOIY Ta 0CO-
oucty HemoropkanHicTh. KCY IiiiinoB BUCHOBKY, 1110 mosioxkeHHs 4. 5 ¢1. 176 KIIK Ykpainu nomnyckae
3aCTOCYBaHHS 3all00KHOTO 3aX0/ly y BUIVISAI TPUMaHHS MiJI BAPTOIO HA MIJCTaBi CyTO (OPMaILHOTO
CYOBOTO PILlIEHHS, 10 MOPYIIy€ MPUHIMII BEPXOBEHCTBA IIPaBa, a TOMY € HEKOHCTUTYLIHHIM [8].

Pazom 3 1iumM, 3acay BEpXOBEHCTBA IpaBa CJIijl BiIPI3HATH BiJl 3acaau 3akoHHOCTI. Ha iX BiaMiH-
Hocti Haronoutyetbest y Pimenni KCY Big 2 nucronana 2004 poky y cnpasi 15-pn/2004, ne ctBepky-
€ThCH, IO BEPXOBEHCTBO IIpaBa — IIe TTAaHyBaHHS [IpaBa B CycHiIbCTBI. OHAM 3 IPOSBIB BEPXOBEHCTBA
IpaBa € Te, M0 MPaBO HE OOMEKYEThCS JIMIIC 3aKOHOJABCTBOM SIK OJHI€I0 3 HOro (opM, a BKITIOYAE
1 IHIII comiaNbHI PEryIATOPH, 30KpeMa HOPMH MOpaJi, Tpaaullii, 3BH4ai TOIO, sSKi JICTITUMOBAHI Cyc-
IJIBCTBOM 1 3yMOBJICHI iICTOPUYHO JIOCSTHYTUM KYJIBTYPHUM PiBHEM CYCIUIbCTBA. BCi 11i eneMeHTH mmpa-
Ba 00’€IHYIOTHCS SIKICTIO, 11O BIJIOBiNA€ 11€0orii cripaBeUIMBOCTI, i€l npaBa, sika 3HAYHOI0 Mipolo
nicrana BigoOpaxenHs B Koncruryuii Ykpainu. Bpaxosyroun HaBenene, KCY niiiioB BUCHOBKY, 1110
TaKe PO3yMiHHs IIpaBa He Jla€ MiJcTaB UL HOro OTOTOXKHEHHS 13 3aKOHOM, SIKMI 1HO1 Moxke OyTH i He-
CIpaBe/IIMBUM, Y TOMY YHCJIi 00MEKyBaTH CBOOOY Ta PiBHICTH 0co0H [9].

BepxoBeHCTBO MpaBa He CJIi/i BBAXKATH CYTO TEOPETUYHOIO IIHHICTIO, a/pke (hopmyda 1€l 3acaiu
€ JIBOCKJIQIOBOIO: BiAMOBIAHO 10 MEPILIOTO CKIaJHHUKA «BEPXOBEHCTBO NpaBa B YKpaiHi BU3HAETHCAY,
BIJIIOBI/IHO JI0 JIPYTOTO — «BEPXOBCHCTBO MPaBa B YKpa‘l'Hi aie». Tak, y pimenni KCY Bix 18 uepss
2020 pOKy Ne 5-p(11)/2020 BinmivaeTbCsl, WO «APYTHIi CKIAHIK «BEPXOBEHCTBA IPABa» BHCYBae imre-
paTuB Horo J1i€BOCTI, TOOTO e(heKTHBHOCTI, UMM, BIIACHE, 1 3IHCHIOETHCS 3a0€3MeUeHHs HOTo IpaKTHy-
Hoi 3Hauymocti[ 10].

BepXxoBeHCTBO MpaBa € KOMILIEKCHO 3aCaI0K KPUMIHAIBHOTO NPOBaKeHHs. Tak, y Jlonosizi
Benemniiicekoi Komicii Bu3HaueHo, 1110 BEPXOBEHCTBO MpaBa CKIAMAETHCS 13 TAKUX €JIEMEHTIB: 3aKOH-
HICTb; IOPUIMYHA BU3HAUCHICTH; 3a00pOHa CBABULIA; JOCTYI IO IPaBOCYHJ, MPEICTABICHOTO He3a-
JIEKHUMHU Ta 0€3CTOPOHHIMMU CylaMU; JOTPUMaHHS [IPaB JIIOAUHU; 3a00pOHa AUCKPUMIHALT Ta piBHICTb
niepe 3akoHoM (1. 41) [3, ¢. 177]. Okpim OO, CYyTHICTh BEPXOBEHCTBO MPaBa PO3KPHBAETHCS ToMOM
BiHreMOM 32 JIONIOMOTOK0 BOCBMH CKIIQJIOBHX €JIEMEHTIB, IEPIINH 13 SKUX — [[e TPUCTYIHICTh MPHUITUCIB
npaBa (y TOMy 3Hau€HHi, 110 BOHU MarOTh OyTH JOXiUIMBUMH, YITKUMU i niependoaunumu) [11, c. 26-27].
A sk Bigmivae H. B. [TTuHCBKa, «IOPUIMKO-TEXHIYHA JOCKOHAIICTh 3aKOHY 00YMOBITIOE HOTO YiTKIiCTh Ta
3PO3YMLIICTh, JIAKOHIYHICTb, HECYIIEPEUWIHNBICTD OJ0KEHD 3aKOHY, HaJIEXKHUI CTUIIb BUK/IAAy IPaBOBOI
HOPMH, BJAly Ha3By, pO3TalllyBaHHs PO3ALIIB, IVIaB, CTaTel, IIyHKTIB, YaCTUH, BIICYTHICTb KOJi3ii Ta
mporajiuH i .y [2, c. 33].

BumienaBesieHe 03BOIISAE CTBEPIKYBATH, III0 000B’SI3KOBOIO 03HAKOIO BEPXOBEHCTBA IIPaBa € IOPH-
JIMYHA BU3HAUCHICTb, SIKa BUMArae 4iTKOCTi, OAHO3HAYHOCTI Ta MepeadaqyBaHOCTI MPABOBUX HOPM.

BincyTHicTh IOpHIMYHOI BU3HAYEHOCTI 3yMOBIIOE HEY3TOIPKEHOCTI Ta CYIEpEeYHOCTI KpHMi-
HAJIBHOTO TPOLIECYaIbHOTO 3aKOHOAABCTBA. Y Teopii npasa kodi3ii (GpopmalibHi CynepeqHoCTi) po3ris-
JIAIOThCS SIK HEY3TOAXKEHOCTI IPaBOBUX HOPM, L0 PETYIIIOIOTH OJHOPIHI IPABOBIIHOCHHU.

I Takux cynepeunnBux nonokens y KITK Ykpainu ve mano. 3okpema, 4. 1 ct. 42 KIIK Vipainn
nepeadavae, 1o «IiI03pBaHUM € 0c00a, SKiil y mopsiIKy, nepeadadeHoMy crartsamu 276 —279 1poro
Kozekcy, moBiioMseHo npo mio3py, ocoda, sika 3aTprMaHa 3a Mif03pOK Y BYMHEHHI KPUMiHAJIBHOTO
NPaBOIOPYIICHHS, a00 0c00a, MO0 K0T CKIIaJCHO MOBIIOMIICHHS PO MiA03pY, OAHAK HOro HEe BpY-
YeHO i BHAC/IIJOK HEBCTAHOBJICHHS MiCLIE3HAXOKEHHSI 0COOM, NPOTE BXKUTO 3aXOJIB UL BPYUCHHS
y cnoci6, nependaueHuii num Konexcom asst BpyueHHs OBIIOMIIEHb) [1]. AJle Take BU3HAUYEHHS «I1i10-
3PIOBAHOTO» HE JIO3BOJISIE€ 3pOOUTH BHCHOBOK PO TE, I MOXKE BBAXKATHCS MiTO3PIOBAHIM 0c00a, MicIe
3HAXOMKEHHS SIKOI BCTAHOBIICHO, aJie MOBITOMUTH TIPO MiZ03pY YU 3aTPHMATH HE MOXKIIHBO BHACIIIOK
il mepeOyBaHHsI HA TUMYACOBO OKYIOBaHii Tepuropii Ykpainu. s iHIIMX MOAIOHUX BHUIAIKIB 3aKO-
HOJaBeLlb LI¢ TUTaHHA BperynoBaBs. 3okpemMa, y 4. 8 cT. 135 KIIK Ykpainu Bka3aHo, 110 «IIOBiCTKa IIPO
BUKJIUK 0COOM, CTOCOBHO SIKOI iCHYIOTh JOCTaTHi MiACTaBU BBaXkKaTH, 110 Taka ocoba BUiXxala Ta/abo
nepeOyBae Ha TUMYacOBO OKYIOBaHil TepuTopii YkpaiHu, TepuTopii gep:kaBy, BU3HaHO! BepXoBHOIO
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Panoro YkpaiHu nep:kaBoro-arpecopoM, y BUIAIKy OOIPYHTOBAHOT HEMOMJIMBOCTI Bpy4YeHHs 1 Takoi
MOBICTKHU 3T1JJHO 3 YaCTHHAMHU IIEPILOIO, IPYrO0, YeTBEPTOI0 — CbOMOIO Li€l CTATTi, MyOiKyeThCs B 3a-
cobax macoBoi iH(opManil 3aransHOAEePKABHOT Chepr PO3MOBCIO/KEHHS Ta Ha O(iIiifHOMY BeO-calTi
Odicy I'enepanbHOTO pokypopax» [1].

Ipu ycyHeHHI KO3l KpUMIHAJIBHOTO MPOLECYATbHOTO 3aKOHOJABCTBA 32 OCHOBY CITiji Opatu
3aca/ly BEPXOBEHCTBO [IPaBa Ta TIIYMAYHTH IIPABOBI1 MOJIOKEHHS 3 JOTPUMAHHIM OaJlaHCy CyCITUIBHHX Ta
NPUBATHUX IHTEPECiB, HAAAIOUH NIPIOPUTET KOHCTUTYLIIMHUM ITpaBaM 1 cBoOoaam ocodu. Tak, y pimeHHi
Benukoi [Tanara Bepxosuoro Cyny (nani —BIIBC) Bix 20 TpaBus 2020 poky y cnpasi Ne 815/1226/18
BKa3aHOo, 1[0 B CHITY TOTO, 1110 KOHCTHUTYIIis1 YKpaiH! MiCTHTh HE TUTbKH HOPMU MPSMHUX Jil, aie 1 mpuH-
LIUITK Ta IIIHHOCTI, & TAKOX YPaxXxOBYIOUH T€, 1110 CyJI TOBUHEH, Y MIEPIy YepTy, 3aXUIIATH KOHCTHTYIIHI
rpaBa Ta cBOOOIM 0COOH, ITPU BUHUKHEHHI CUTYaIlil, 3a SIKOT MOTPiOHO BUOMpATH TIPIOPUTET: BUIIA 1H-
TepIpeTarist HOPMH, IO IPU3BOJMTH J0 OFHOTO PE3YIbTary, a00 po3IMIMpeHe TITyMadeHHs], [0 TapaHTye
O1sb1I €PEKTUBHUIA 3aXUCT KOHCTUTYIIHUX TpaB i cBOOO, BAPTO pOOUTH BUOIp HA KOPUCTh OCTAHHBO-
0, BPaXOBYIOUH TAKOXK 30epexeHHs OalaHCy CyCHUIbHUX Ta IPUBATHUX iHTepeciB (1. 37) [6, c. 85; 17].

JieBicTh 3acaay BEpXOBEHCTBA MpaBa 3a0e3MeUyEThCS TAKOXK CYJaMH MPU TIyMadeHHI HOPMH
IpaBa IMiJ1 Yac yXBaJICHHs BiJIOBIIHUX pilieHb. Ha 1ie akiieHTyBaacs yBara e y pilieHHi Bepxos-
Horo Cymny CIIA 1870 poky, e chopMy/bOBaHO TaKi 3acaJHHYl MpaBUIIa TIIYMAuCHHS Ta 3aCTOCY-
BaHHS NPABOBHUX HOPM: 3aKOH CJIiJ TIYMauUTH PO3yMHO Ta CIPABEIJIMBO, a HE IIEPETBOPIOBATH HOTO
Ha MAaCTKY, 11100 BBECTH B OMaHy a00 3J0BUTH HEBMHHY Ta 3 JOOPMMH HaMipaMH CTOPOHY, sSiKa Hama-
raeThCsl MOBHICTIO IOTPUMYBATHCh 3aKOHY; 3aKOHH, IO MepedayaroTh BiANOBIIaIbHICTh HE MMOBHHHI
TIlyMadUTHCS CyBOPO, a00 13 HaJAMIPHOIO JIiOepasIbHICTIO; 000B’SI3KOM CYIly € BUBYATH BECh 3aKOH, HOro
peaybHUIA 3MICT, IyX, METY, (DOPMYITIOBaHHS 1 BAKOPUCTOBYBATH HOTO OYEBUIHE Ta TIPUPOTHE 3HAUCHHS
JUIS. YMUTAHHS aKTa 3 i€ METOI Y CrociO, sKuii Oyae HalKpaluM YMHOM BiJJ0OpakaTH METY 3aKOHO-
JIaBIIs (3aKOHOJIABYHMI HAMIp); 3aKOHO/IaBUA META € MYyTIBHUKOM JUIS HAJIGKHOI CYJOBOI iHTEpIpeTaril
(cTIpaB)HBOTO CYI0BOTO TiayMadeHHs) [12].

V pimenni KCV Bin 18 uepsus 2020 poky Ne 5-p(II)/2020 Takoxx BiAMI4a€eThCsl, 110 0COOIUBY
pOJIb y cuCTeMI IHCTUTYLIIIHOrO 3a0e31eueHHs BEpXOBEHCTBA IpaBa BLIBEICHO Cy0Biil Biajl 3araaom,
a 30KpeMa — KOHCTHTYIIHHOMY § aJIMiHICTpaTHBHOMY BHIaM cynounHcTBa. Came 11i iBa BUIHU CYIOYHH-
CTBA TIOKJIMKAHI 3a0e3MeuyBaTy y3ro/KCHHI XapakTep yciel FOpUIUYHOI CHCTEMH B YMOBaXx CITiBiCHY-
BaHHSI CyEPEWIMBUX HOPM, 3aBISIKH YOMY JTOCSTA€ThCS JIIEBICTh BEPXOBEHCTBA TIpaBa (IIPpaBOBIAII),
T00TO #i0ro eexrrBHicTh [10].

VY nonosini Benenilicbkoi Komicii HaroaomyeTbesi, o HOHATTS «IIPaBO» OXOIUIIOE HE JIUIIE
KOHCTHTY1ii, MDKHapOJHE IIPaBO, CTATyTHE MPaBO Ta IiJI3aKOHHI aKTH, a i TAaKOX — JIe JIOPEYHO — Cy/-
JECTBOPEHE IPaBo, SIK-TO HOPMH 3arallbHOTO MpaBa, BCi 3 SKHX € 3000B’s13aibHOI mpupou (1. 46)
[13, c. 16]. Okpim 1poro, H. JI. CioTBiHChKa 3BepTae yBary Ha Te, IO «BiJCYTHICTh 3aKOHO/IABUMX
HOpPM, X TIPOTAJILHICTh Ta KOJMI31MHICTh JaI0Th CY/JIi HE TUILKU MPABO, aje i 3000B’sI3yI0Th HOTO MpH-
WHSTH pilICHHS 3 BIACHOIO OIIHKOO MPaBOBOI cutyarii» [14, c. 47].

OTxe, IpU yXBaJICHHI CY/IOBOTO PIlIEHHS 32 HASIBHOCTI KOJII31IHHMX HOPM CYJIH MatOTh BUXOIUTH
3 N03ULIT BEPXOBEHCTBA IIpaBa Ta BPaXOByBaTH HOTo «ayxX» (METy , 3MICT), a He 3 o3uLii Gopmaizo-
BaHOTO IOTPUMaHHS «OyKBW» 3aKOHY. BiJl IKOCTi IPaBOBHX MOJIOKEHD, SIKi BUKIIAJICHI Y TAKUX CYTOBUX
PIIICHHSX, 3aJICKNATh CTAOIIBHICTh CYIOBOI IPAKTHKH.

Oxpim nporo, €CIIJ Ta Bepxopuuii Cyn HEOAHOPA30BO y CBOIX pIlICHHSIX 3BEPTaH yBary Ha
Te, IO MPH KOJIi3ii 3aKOHO/IaBCTBAa HEOOXIHO 3aCTOCOBYBATH «HANOLIBII COPUSTAMBHNA JUIsS OCI0 Mmij-
ximy. Tak, y cnpasi «Illokin mpotu YkpaiHmy» BH3HAUEHO, L0 B Pasi, KOJIU HOPMA 3aKOHY 4M iHIIOTO
HOPMAaTHBHO-IIPABOBOT0 aKTa, BUJIAHOT'O HA ITi/ICTaB1 3aKOHY, 200 KOJIM HOPMH Pi3HUX 3aKOHIB M PI3ZHUX
HOPMaTHUBHO-IIPABOBHX aKTiB JIOIYCKAIOTh HEOJAHO3HAYHE 400 MHOXKUHHE TTyMaueHHsI PaB Ta 000B’ 13-
KiB, PIllICHHS IPUIMAETHCS HA KOPUCTH ocodwu (1. 32) [15].

Ileit eBporeiCchKHii CTaHAAPT HEOAHOPA30BO BPAXOBYBABCS MPH BUPOOJICHHI PABOBOT MO3HUIIIT
BIIBC. Tak, y nmocranoBi Bix 6 nucromnana 2018 poky y cnpasi Ne 812/292/18 BpaxoBaHO NnpaBoOBY
no3unito €CIJI Ta BkazaHO, IO BiJCYTHICTh Y HAI[lOHAJILHOMY 3aKOHOJABCTBI HEOOXITHOT 4iTKOCTI
7 TOYHOCTI MOPYIIYE BUMOTY «SIKOCTi 3aKOHY». Y pa3i KOJM HaliOHAbHE 3aKOHOJABCTBO MPHITYCTH-
JI0 HEOJHO3HauHEe a00 MHOXKHMHHE TIIyMAuCHHs MpaB Ta 000B’SI3KiB 0Ci0, CITijl 3aCTOCYBATH HAHOLIBII
CIPUATIUBHIA 17151 0¢i0 minxiza. To6To, HOpMH 3aKOHOAABCTRA, SIK JIOMYCKATh HEOHO3HAYHE a00 MHO-
JKMHHE BHIAJIKIB, 3aBXK/IN TPAKTYIOThCS Ha KOPHCTh 0co0H [16]. AHaNOriuHEe MOJOKEHHS BUKIIAJICHO
y pimensi BIIBC 20 tpaBus 2020 poxy y cmpasi Ne 815/1226/18, ne BkazaHo, 110 Cyl 3000B’13aHUN
[IEPEKOHATHUCS B TOMY, 110 CIOCIO0, Y KU TIIyMauuThCs i1 3aCTOCOBY€THCS HALlIOHAJIBHE 3aKOHOABCTBO,
MIPU3BOUTH JI0 HACHIJKIB, CYMICHHX 13 npuHIMNIamMu KoHBEHLIT 3 MOMIsiy TIIyMa4eHHs iX y MpaKTULl
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€CIIJI. HauioHanbHe 3aKOHOJABCTBO Ma€ TIIyMAuUTHCS TaKMM YHHOM, 100 pe3yabTaT BiAIOBizaB
[IPUHLUIAM CHPaBEIIMBOCTI, PO3YMHOCTI Ta Y3roJKyBaBcs 3 nojaokeHHsaMu Konsenuii (1. 80) [17].

SIk mpHKIa, MOYKHA HAaBECTH BHPIMICHHS MPOOIEMH 3aCTOCYBaHHS JJOMAIIHHOTO apelTy B I1e-
pioji BOEHHOTO cTaHy. 30KpeMa, BiioBiHO J10 mojioxkeHb 4. 1 ¢r. 181 KITK Ykpainu gomariHiid apemr
noJisirae B 3a00pOHI Ti103pIOBaHOMY, OOBHHYBAYCHOMY 3aJIMINATH KHUTIO 1iJ07000BO a00 y MEBHUM
niepion 100u. B Toii ke yac, 3 motoro 2022 poky B YKpaiHi 4K He IOJICHHO OTOJIOIIYETHCS MOBITPsHA
TPUBOTa, sIKa nependadae HeoOXiMHICTh MPOUTH 10 YKPUTTS un 6omOocxoBuile. B iboMy pasi BUHHKae
3aIMTaHHS: SIK JiSTU [1103PIOBAHOMY, I110/I0 IKOI0 OOpaHO JOMAIIHIN apellT, IMi/J] 4ac OrOJIOUIEHHS CUT-
HaJly TOBiTPsiHOI TprBOrH? B Takomy pasl CIIiJ{ BUXOAUTH 3 MOJOXKeHb CT. 3 Koncrutyuii Ykpainu, ne
3aKPIIUICHO, L0 JIIOAMHA, i KUTTs 1 3/0pOB’SL, YECTh i [ AHICTb, HEJIOTOPKAHHICTD i Oe3I1eKa BU3HAKOTHCS
B YKpaiHi HAaBHIIOO COIIATBHOI HiHHICTIO [7]. ToMy, YXBaIFOIOUH PIllICHHS PO OOpaHHS TOMAIIHBO-
TO apelITy, CII4i CY/I, CY/J1i 3a3Ha4al0Th, 1[0 Y BUTIAJIKAX OTOJIOIICHHS MOBITPSIHOT TPUBOTH TT1103pI0-
BaHW 41 OOBHHYBAYCHUI Ma€ MPaBO 3aJUIIUTH )KUTIO IJIsl TOTO, 00 npoiTh A0 ykputts [18; 19].

Bumenasenene no3possie copmymobatu takuii cranaapt €CIJI ta Bepxosnoro Cyny Yipai-
HU:, YXBAJIOIOYH PIIlICHHS Y CIIPaBi, ¢ 3aKOHOIABCTBO JIOMYCKAa€e HEOTHO3HAYHE 00 MHOYKUHHE TIIyMa-
YeHHs MPaB Ta 000B’s3KiB 0Ci0, TaKy KOJMI3il0 3aKOHONABCTBA HEOOXITHO TIYyMauUTH Ha KOPHCTH 0CO-
6u. ToOTO, MPaBO3aCTOCOBHI OPraHU MArOTh 3aCTOCOBYBATH HANOLIBII CHPUSTIMBHUN I OCIO MiAXiI.
5. O. BepHa3tok CIIyIIHO MPOIMOHY€E TaKWH MiAXIA 10 BUPIMICHHS KOJi3ii HAa3BaTH: TIyMayCHHS «Ha
KOPHUCTBH 0co0H Ta/abo CycninbHUX iHTepeciBy [6, c. 85].

BucHoBku. BepXoBeHCTBO IIpaBa € OPi€HTHUPOM IPU BUPIIIEHHS BiIIOBIAHOCTI HOPM KpHU-
MIHAJBHOTO TPOIECyalbHOrO 3aKOHOAABCTBA HopMaM KoHcrutyuii Vkpainu. BepXoBeHCTBO mpasa
B YKpaiHi He JnIIe BU3HAETHCS, a 1 i€, YUM 3a0e3MeuyeThesl HOro MpakTHYHA 3HauymIicTh. O00B’s13-
KOBOKO O3HAKOK BEPXOBEHCTBA IPaBa € FOPHIMYHA BH3HAYCHICTb, KA BUMAarae 4iTKOCTI, nepeadady-
BaHOCTI Ta OJTHO3HAYHOCTI MPABOBUX HOPM. BiJICYyTHICTh FOPUAMYHOT BU3HAUYCHOCTI 3yMOBITFOE KOJI3il
KPUMIHAJIBHOTO MPOLECYaIbHOTO 3aKOHOABCTBA. [Ipy yCyHEHHI TaKuX KOJi3ii 32 OCHOBY Cllifi Opartu
BEPXOBEHCTBO TPaBa Ta TIYMAYUTH TPABOBI MOJOKEHHS 3 JOTPHUMAHHAM OAlaHCy CYCHIIBHHUX Ta TPH-
BaTHUX 1HTEpPeCiB, HaJalOuU NPIOPUTET KOHCTUTYLIHHUM IpaBaM i cBoOoxaM ocoOu. [lieBicTb 3acanu
BEPXOBEHCTBA MMpaBa 3a0e3Meuy€eThCsl CyJaMu TP TIIyMadeHHI HOPM IpaBa I1iJ] 4ac YXBaJICHHS BIAIO-
BIJTHMX CYJIOBUX PillIeHb. 3a HASIBHOCTI KOJII3IHHUX HOPM CY/H MAKOTh BUXOJUTH 3 TO3HUIIITi BEPXOBCHCTBA
IpaBa Ta BPaxOBYBaTH HOTO «JIyX», a HE 3 TMO3UIIil (opMali30BaHOTO JOTPUMAHHS «OyKBH» 3aKOHY. Sk
npakruka €CIJI, Tak i npakTrka BepxoBHoro Cyay copMyiTrOBaiy Ta 3aCTOCOBYHOTh KOHIICIIIIIIO SKO-
CTi 3aKOHY, sIKa Mependadae, 1o MpH KOTi3il 3aKOHOAABUMX HOPM, sIKi TOIYCKalOTh HEOJHO3HAUHE a0
MHOXKMHHE_TJIyMaueHHs IpaB Ta 000B’s3KiB, HEOOXiTHO 3aCTOCOBYBATH HAWOUIbII COPUSTIMBHNA IS
0ci0 mixxin Ta npuiMaTH pilieHHsS Ha KOPUCTh 0COOH.
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PEAJIIBAIIA MPUHIIATTY MTPONOPIIMHOCTI TP ITPOBETEHHI OTJIATY
B J)KUTJII Y4 ITHINOMY BOJIOAIHHI OCOBH

IMPLEMENTATION OF THE PROPORTIONALITY PRINCIPLE IN THE CONDUCT
OF INSPECTION IN A PERSON’S DWELLING OR OTHER PROPERTY

VY crarti po3misiHyTO POOIEMaTHKy peaizaiiil MPUHIIKITY TPOOPIIHHOCTI MPH Mpo-
BEJICHH] OISy B JKUTJII YU 1HIIOMY BOJIOAIHHI OCOOH, 3 ypaxyBaHHSIM HOJIOXEHb YHHHOTO
KPHUMIHAJILHOTO MPOIECYalIbHOTO 3aKOHO/IaBCcTBa YKpainu. HaromnomeHo Ha Tomy, mo KITK
YKpalHu perystoe poBeIeHHs OISy B XKUTIII YM 1HILIOMY BOJIOZIIHHI OCOOH JIMILIE B 3aralib-
HHX pUCaXx, BCTAHOBITIOFOUH, IO 1151 CIia4a (PO3LIyKOBa) Jlisl Ma€e 3IIHCHIOBATUCS 3a NIpaBHJIa-
MH, TiependadeHuMu Jyis 001IyKy. OOrpyHTOBAHO MO3MIIIFO, 110 TAKHIA i IX1/1 3aKOHOABIIS
€ HETIOBHUM 1 MICTUTh HHM3KY HEIOJIKIB, OCKUIBKH TapaHTii, ependadeHi st 0OIIyKy, He
3aBKIM e(DEKTUBHI Y BHIIQJIKAX MPOBEACHHS ONNIsLY. BiJCYyTHICTH YITKOTO pO3MEXKYBaHHS
MDK IUMH CIHIIYUMHU (PO3LIYKOBUMM) JisIMH CTBOPIOE PU3UKU I MPOLECYaIbHUX 3I10-
BKMBAaHb CTOPOHOIO OOBHHYBAYCHHSI, MIOPYILICHb MPaBa 0COOM Ha HEOTOPKAHHICTH KUTIA
Ta IHIIIOTO BOJIOAIHHSI, YCKIATHIOIOUH MTPH [IbOMY MOYKITUBOCTI JUTs OTO BiJTHOBIICHHSI.

JlocaiKeHHS 3BepTae yBary Ha HeOOXiJHOCTI O1JIbII JIETaIbHOTO PETYITFOBAHHS TPO-
LElypH OIVISIY JKATIIA UM 1HIIOTO BOJOMIHHS 0COOM, 3Ba)Karoun Ha Woro crerudiky Ta
KITFOUOBI BiIMIHHOCTI BiJi 0011yKy. [IponoHy€eThest po3po0Ka 10JaTKOBUX 3aKOHOIABYMX
npunucis y KIIK VYkpainy, sixi 6 BU3Hauamu oKpeMi acleKTH pearizauii OajaHcy mpu-
BaTHOI'O Ta MyOJIIYHOrO iHTEpecy NpU NPOoBeAeHH] i€l ciingoi (po3iryKkoBoi) aii, 30kpe-
Ma MiJICTaBH, MOPSZOK Ta MEXKi BTPyYaHHSI.

3iliCHEHO aHalli3 Cy4acHOI MPaKTHKK 3aCTOCYBAHHSI HOPM KPHMIHAIBHOTO IPOILIe-
CYaJIbHOTO IPaBa II0/I0 MPOBEACHHS OISy B XKHTII YU 1HIIIOMY BOJIOJIHHI 0COOH, Jie-
MOHCTPYHOUH i CYNEepedHOCTI 3 MPUHIMIIAMH MPOMOPIIIHHOCTI Ta MPABOBOT BU3HAUCHO-
CTi, sKi € (pyHIaMEHTAILHIUMH JIJIsl TPABOMIPHOTO OOMEKCHHS TIPaB JIFOIUHH.

Ha ocHOBI npoBeaeHOro A0CIiKEHHSI pOOUTHCSI BUCHOBOK PO HEOOX1IHICTH YII0-
CKOHAJICHHSI YMHHOTO 3aKOHOJABCTBA IUISIXOM 3aKPIMJICHHS YiTKUX MPOIEAyPHUX Me-
XaHI3MiB, sKi 6 3amo0iraiay MOXIMBUM 3JI0BKUBAHHSM Ta 3a0e3ledyBanu OalaHC Mixk
BUKOHAHHSIM 3aBJIaHb KPHMIHAJIBHOTO TIPOBADKEHHS 1 HAJIE)KHOIO OXOPOHOIO IIpaBa 0Cco-
OM Ha HEIOTOPKAHHICTH JKHUTIIA YH 1HIIOTO BOJIOAIHHS, IO Ma€ 3a0€3MEUNTH peaizaliio
MIPUHIIKITY TIPOTIOPIIHHOCTI, HE TMEPEHIKOKA0UN ¢(DEKTHBHOCTI JIOCYAOBOTO PO3CIiTy-
BaHHSI Ta JIIEBOCTI HASIBHUX TapaHTIH MpaB JIFOJNHU.

Knrowuosi cnosa: empyuanms, neimumuicms, medxici, niocmasu, nops0okK, npasomip-
Hicmb, Qikcayis.

The article examines the issue of implementing the principle of proportionality
during the inspection of a dwelling or other property, taking into account the provisions
of Ukraine’s current criminal procedural legislation. It is emphasized that the Criminal
Procedure Code of Ukraine regulates the inspection of a dwelling or other property only
in general terms, stipulating that this investigative (search) action must follow the rules
established for searches. The position is substantiated that such a legislative approach is
incomplete and contains several shortcomings, as the guarantees provided for searches
are not always effective in cases of inspections. The absence of a clear distinction between
these investigative (search) actions creates risks of procedural abuse by the prosecution,
violations of the individual’s right to the inviolability of housing or other property, and
complicates the restoration of these rights.

© 3AVIIEB JI.0. — am’loHKT Biidy JOKTOpaHTYpH Ta ax’tonkrypu (HamioHamsHa akamemis
BHYTPIILHIX CIPaB)
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The study highlights the need for more detailed regulation of the procedure for
inspecting a dwelling or other property, considering its specific nature and key differences
from a search. It is proposed to develop additional legislative provisions in the Criminal
Procedure Code of Ukraine to define specific aspects of balancing private and public
interests during this investigative action, particularly its grounds, procedure, and limits
of interference.

A thorough analysis of current practices in applying criminal procedural law
regarding inspections of dwellings or other properties has been conducted, demonstrating
its inconsistencies with the principles of proportionality and legal certainty, which are
fundamental for the lawful restriction of human rights.

Based on the conducted research, it is concluded that the current legislation requires
improvement by establishing clear procedural mechanisms that would prevent potential
abuses and ensure a balance between fulfilling the objectives of criminal proceedings
and adequately protecting the individual’s right to the inviolability of housing or other
property. This should ensure the implementation of the principle of proportionality
without hindering the efficiency of pre-trial investigations and the effectiveness of
existing human rights guarantees.

Key words: interference, legitimacy, limits, grounds, procedure, lawfulness,
documentation.

Beryn. [TpuHOUI MPOMOPIIHHOCTI € OJHUM 13 KIFOYOBHX €JIEMEHTIB PaBOBOI CHCTEMH JIEMO-
KpaTu4HOI JIepaBH, 1110 rapaHTye OajlaHc MK MPUBATHUMHE Ta MyOTiyHUMHU iHTepecamu. OcoOIMBOrO
3HAUCHHS 116l MPUHIMIT HA0YBa€ y KOHTEKCTI KPUMIHAIBHHUX MPOLIECYalbHUX MPABOBIAHOCHH, Y TOMY
YHCII NIPU MPOBE/ICHHI OISy B JKUTJI UM 1HIIOMY BOJIOJIHHI 0coOuM. 3a3HaueHa ciigua (po3IlyKoBa)
Iisl CyTTEBO 0OMEXKY€E MPaBO OCOOU Ha HEAOTOPKAHHICTH JKMTJIA YU iHIIOTO BOJIOAIHHSA, a TOMY ii IIpo-
BEJICHHS TIOBMHHO Bi/IMOBIZATH HE JHIlIe BUMOraM KpUMiHATBHOTO MPOIECYaTbHOTO KOJeKCy YKpaiHu
(mani — KIIK VYkpainu), a i OpuHLIUIAM CIPABELIUBOCTI, PO3YMHOCTI Ta HEOOXiAHOCTI, Mo 6e3mo-
CepeHbO BUILIMBAIOTH 3 MPUHIHUITY MPOIOpHiHHOCTI. He3Baxkaroun Ha BaXIIMBICTh IBOTO TPHHIIHITY,
WOTO peaizallis Py MPOBEACHHI ONVIS/TY B )KUTIII YU 1HIIOMY BOJIOIIHHI OCOOH YacTO CYMPOBOIKYETh-
csl IpoOIeMaMu IIOJI0 JOTPUMAHHS IapaHTii MpaB 0coOu, sika 3a3Haiia BTpydyaHHs. [Ipu ¢popmyBaHHI
3aKOHOJJABYOTO PETYJIIOBAHHS MPOIEYPH OINISIY B JKUTJI YU IHIIOMY BOJIOJIHHI 0COOM 3aKOHO/IaBellb
HEHaJIe)KHUM YMHOM BPaxyBaB KIIIOYOBi aCIIEKTH NPUHIUITY [IPONOPLIHHOCTI, BHACIIIOK YOTO Ha MPaK-
THUI[l BAHUKAIOTh BUITAJIKU MPOLIECYaTbHOTO CBABILIISI Ta 3IOBKUBAHB. YCE 11€ BKa3ye Ha Te, 1110 MUTAHHS
HaJIeXKHOI peasi3amii OalaHCy IPUBATHUX 1 MyONIYHHUX IHTEPECIB IIPU IPOBEACHHI OISy B XKHUTII UH
IHIIOMY BOJIOIIHHI 0COOM 3aJMIIAIOTHCS HEJOCTATHHO BUBYCHUMH, @ TOMY HOTPEOYIOTh JOKTPHUHAIb-
HUX JOCIIPKeHb JUIs BIOCKOHAJEHHS YHHHOTO KPHUMIHAJIBHOTO IPOIECYaNbHOTO 3aKOHOIABCTBA Ta
IIPaBO3aCTOCYBaHHS.

OxpeMi acmekTH peajizawii IPUHIUITY IPONOPLIHHOCTI MPU NPOBEACHHI OIANY B JKUTII UM
IHIIOMY BOJIOZIHHI 0coOM 3Haiuum BimoOpaxeHnHs B mpausx lO. II. Anenina, B. B. Banuspuyka,
B. I KnenikoBebkoro, O. A. Jlyuxo, O. B. CanMaHoBa Ta iHIIHUX.

IMocranoBka 3aBaaHHsi. METOO CTATTI € aHaJi3 OCOOIMBOCTEH peaizalii MPUHIHUITY TPOTIop-
LIHHOCTI TP MPOBEICHHI OISy B )KUTIII UM 1HIIIOMY BOJIOAIHHI 0COOH, 30KpeMa BU3HAYCHHS TPOOIICM,
BHACJIIJIOK SIKHX BUHHKAE 3arpo3a MOPYyIICHHS paBa 0COOM Ha HEAOTOPKAHHICTh JKUTIIA YH IHIIOTO BO-
JIOZIHHSA, a TAKOX PO3pOOKa PEKOMEHIAMIN 010 BAOCKOHAJICHHS! HOPMAaTHBHO-IIPABOBOTO PETYIIOBAH-
Hs 1€l mpouenypH 1 3a0e3rmedeHHs OUIbII JOCKOHAIOTO MPAaBO3aCTOCYBAHHA Yepe3 pealtizalito BUMOT
MPUHIIMITY TPOMOPIIIHHOCTI.

PesyabraTn nocaimxenns. Y 4. 2 cr. 237 KIIK Vkpainu 3akoHOgaBelb BKasye, M0 OIS
y KU Y¥ 1HIIOMY BOJIOZIHHI 0COOM 3/IIHCHIOETHCS 3a TIpaBUIIaMH, IiepeadadeHuMu st oomyky [1].
Jnist OoCIipKEHHST 0COOMMBOCTEH peajti3allii MPUHIKITY MPOMOPIIHHOCTI Y 3B’ 43Ky 3 TIPOBEJACHHSM OT-
JISY B KUTIIL YM HIIOMY BOJIOZIIHHI 0COOM 1151 HOpMa € (pyHJaMeHTalIbHOK, OCKIIBKH (PaKTHYHO BOHA
BM3HAuae, 110 MPOIeaypa OISy MOBHHHA TPOBOIUTHCH BiJIIOBIAHO JI0 THX CaMHMX HMPUHIIMIIB 1 1pa-
BWJI, IO 1 mporeaypa oOuryky. TakuM 4MHOM, 3aKOHOAABEIb OTOTOKHUB IIJICTABH, MOPSIOK 1 MEKi
BTPYYaHHS B IIPAaBO 0COOM Ha HEJIOTOPKAHHICTH KHUTJIA UM 1HIIOTO BOJIOJIHHS IPU OIS 3 OOLIYKOM.

VYTiM, Takuid MiAXix 3aKOHOAABIIS, HA HAIY JTYMKY, HE MOXKE BBKATHCS ITOBHICTIO BHITPABJIa-
HHUM, OCKIJIbKM BiH HE BPAaxOBY€E MPAKTHUHI BIIMIHHOCTI MK I[IMH JIBOMA CJIITYMUMH (PO3IIYKOBUMH)
nistmu. OOIIyK Ta OIVIsII, X04a i MarTh MEBHY CXOXKICTh, Ha TPAKTHII CYTTEBO BiJPI3HSAIOThH OJMH BiJl
OJTHOTO, 1110 OTpeOye BpaxyBaHHs NPU POPMYBaHHI BiIMOBITHOTO MTPABOBOTO PETYIIFOBAHHSL.
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B. I. KnenixkoBcbkuii Ta FO. I1. AsieHiH y CBOIX JOCIIPKEHHSAX 3BEPTAIOTh yBary Ha Te, 110 Mpo-
61eMa po3MeXyBaHHs OIVIAY Ta OOIIyKy HEraTUBHO BIUIMBAE HA peaji3allilo rapaHTiii npasa ocoou Ha
HEJOTOPKAHHICTb JKUTJIA UM 1HIIOrO BOJIOJIHHS Y KpUMiHAIBLHOMY Hpoueci [2, ¢. 364-365].

CrpobaM po3MeXyBaHHS OISy B JKUTII YH IHIIOMY BOJOIHHI 0cCOOM Bin oOmry-
ky mpucBsdyeni mpari O. A. Jlyuko, O. B. Canmanoma, B. B. Bamuspuyka. OcHOBOW0 ap-
FYMEHTIB BYCHHX OO0 BIAMIHHOCTI IMX CHiA4uX (pO3IIYKOBMX) Jid OJHA BiJ OAHOI CTa-
JIO Te, 110, HE3BAXAlUW Ha Taki CHJIbHI PUCH SK MeTa IPOBEICHHS, IPOTOKOJIbHA (opmMa
(ikcarii, a TakoX yac, BiABEACHUN KPUMIHAILHUM HPOLECYaIbHUM 3aKOHOAABCTBOM Ha iX 3/iHCHEH-
Hsl, BOHH BiJIpi3HAIOTHCS, Hacamiepen, 0OCSIroM MpolecyalbHOro IpUMYyCy, KUl mependadae KOx-
Ha 3 HuX. Kpim mporo, O. B. CanmaHOB MifKpECItoe MOXIIHUBICT IIPOBEJCHHS OINISTY O BHECCHHS
BijloMocTeil 10 €IMHOTO PeecTpy AOCYI0BUX posciimyBanb (nani — €PJIP), Ha BiaMiHy Bij OOIIyKY.
B. B. Banusipuyk, y CBOIO uepry, 101ae, 1o IpH MPOBEICHHI 00IITYKY iCHYE 3arpo3a PUXOBYBaHHS CJTi/IiB
BYMHEHOTO KPUMIHAIBHOTO TIPABOMOPYIICHHS, a npu orisiai — Hi [3, ¢. 118; 4, ¢. 143; 5, ¢. 73-5].

HeBunpasnane irHOpyBaHHs 3aKOHOJABLIEM BiIMIHHOCTEH MiX OOLIYKOM 1 OIVISIOM NPHU3BENO
JI0 YMCJIEHHUX HEJIOMIKIB Y IPaBOBOMY PETY/II0OBaHHI OISy B KUTIIL UM IHIIOMY BOJIOAIHHI ocoOu. Taki
HETOYHOCTI 3yMOBITIOIOTH ICTOTHI PU3UKH ITOPYLICHHS 3aca/] KPUMIHAJIBHOTO IPOBAIKEHHS, BKIIIOYA-
04 TIPUHIIHIT TPOTIOPIIHHOCTI, KUl BUMArae CIiiBMipHOCTI 0OMeXeHb IpaB 0COOM JIETITUMHIN MeTi
1 3aBJaHHSIM KPUMIHAIEHOTO POBAKESHHSI.

HenocrarHe BpaxyBaHHS Pi3HUII MiXK 3a3HAYCHUMH TPOLIECYATbHUMHE JIISIMU CIIPHSIE TTPABOBI
HEBU3HAYCHOCTI, 1110 HA/Ia€ CTOPOHI OOBHHYBAYCHHS MOJKJIMBICTh HEITPABOMIPHO BUKOPUCTOBYBATH OT-
JISLI SIK CIIPOLIEHUH cIOCiO TOCTYILy [0 XKUTIIa UM iHIIOTOo BOJIOAIHHA ocobOu. Lle uacto 00XoauTh mpote-
CyallbHi rapanTii, nependadeHi KpUMiHaIbHUM IIPOLIECYAIbHUM 3aKOHOAABCTBOM IS IIPOBEIECHHS 00-
LIYKY, 30KpeMa 000B’SI3KOBICTb MONEPEIHBOIO CYJ0BOIO KOHTPOIIO, SIKMH 3aMiHSAETHCSI JOOPOBLILHOIO
3rOJI0F0 BOJIOALTBIS HA TPOHUKHEHHS.

BonHouac 3actocyBanHs aeskux nojoxeHb KITK Ykpaiuu, siki peryarorTh HOPSIOK OOLIyKYy
MIPU TIPOBE/ICHHI OIVISILY B JKUTIII UM 1HIIOMY BOJIOJIIHHI OCOOM HE BIAMOBIIA€ MPAKTUYHIN AOIIIBHOCTI
i CyIPOBOIKYETBCS IPOOJIEMAaMH Y TIPAaBO3aCTOCYBaHHI.

[Mo-neprue, orsi Micts moAil, BioBiaHo 10 4. 3 c1. 214 KIIK Vkpainu, BHCTYIIae €IMHOIO CITi/I-
4OI0 (PO3IIYKOBOKO) I€I0, SIKY Y HEBIAKIAAHUX BHITAJKaX MOXKHA IIPOBOUTH 110 BHECCHHS BIIOMOCTEH
zo €PIIP [1]. Onuax, citix K0xaTy, WO y HOPMi HE YTOYHIOETBCS, Yl MOXKE Le CTOCYBATUCS HKUTIA YN
IHIIOro BONOAiIHHS 0co0H. Takuil MmifXiZ CTBOPIOE IPABOBY HEBU3HAYCHICTD i PU3KK IOPYLICHHS [PaBa
0Cco0M Ha HEITOTOPKAHHICTH JKUTJIA UM IHIIOTO BOJOMIHHS. Takok HE3pOo3yMiJie BKHTTS 3aKOHOAABIIEM
TEPMiHY «y HEBIIKIAQJHUX BHMAAKAX». SIKIIO BIATHCS IO MPSMOTO TPAKTyBaHHS L[LOIO BH3HAYECHHS
Yy KOHTEKCTi JOCHTI/PKeHHS MiZCTaB 1 MOPSIIKY NPOHUKHEHHS IO JKUTJIA YU iHIIOTO BOJNOMIHHS 0cOOM
3 METOIO TIPOBEICHHS OIVIsAY, TO MOXHA CTBEPAXKYBATH, 110 11 ciIida (pO3LIyKoBa) Ais MOXKE IPOBO-
JIUTHCS 10 BHECCHHS BijoMocTelt 1o €PJIP BUKITIOYHO y BUIIAIKy BUHUKHEHHS OJHOTO 3 HEBIIKIATHUX
BUIMAJIKIB, iependadeHux 4. 3 ct. 233 KIIK Ykpainu.

TTOHSATTS «HEBIAKIIAHI BUMIAJAKI», BXUTE Y 4. 3 cT. 214 KIIK Ykpainu, Ha Ha1y JyMKY, CTOCY€Th-
Csl CUTYAIIii, KOJIM BIJIKJTaJICHHS OISy MICIIsl TTOJIIT O MOMEHTY BHECEHHS Bimomocteit 1o €PJIP moxe
MIPU3BECTH JI0 BTPATH BAKIMBUX J0Ka3iB 00 YHEMOXKIUBUTH JOKyMEHTYBaHHS (aKTHYHUX OOCTABHH,
1[0 MAIOTh 3HAYEHHS JUI1 KPUMIHAJIBHOTO NpoBapkeHHs. Hanmpuknaz, ne Moxe Oyt HeoOXiHICTh 30e-
PEKEHHS CITiIB 37I04MHY, IO € IBUIKOIUIMHHUMU (KPOB, 3aI1aX0Bi CIIiIX, CJI1IH TPAHCIIOPTHHX 3ac00iB
TOO), a00 HEOOXiAHICTh HEralHOro JOKYMEHTYBaHHS OOCTaBMH KPHMIHAJIBHOIO IPaBOIOPYLIEHHS
B YMOBaX, KOJIM iX 3MiHa MOYKE 3aIIKOJUTH 00’ €KTHBHOCTI JOCYOBOTO PO3CIIiTyBaHHSI.

Haromicts y 4. 3 ct. 233 KITK Ykpainu 3akoHOaBEIIb TTij1 TEPMIHOM «HEBI KT IHI BUTIAIKI YITKO BH-
3Hayae iHIII CUTYaIIiT, TI0B’s13aHi 13 3arpo3aMHu KUTTHO Y1 MaiiHy 0COOH, a00 KOJIM 3BOJTIKAHHSI 13 IPOHUKHEHHSIM
JI0 SKUTIIA YH THILIOTO BOJIOIHHS MOYKE CIIPHUYMHUATH HEMOKITUBICTh BPSTYBaHHS JTIOICH UK 30epekeHHsI MaiHa,
a TaKOXX BTedi 0Ci0, Mi03PIOBAHMX y BUMHEHHI 37104HHY. TOOTO 11l BUIIAAKH CTOCYIOTHCS 3a0€3M1EUCHHS Heraii-
HOI peakllil Ha HaJ3BUYaliHi OOCTABHHU Ta CYHPOBOLYIOTHCS. HEOOXIIHICTIO 3aXUCTY KUTTEBO BAXUIUBUX 1H-
TepeciB. BHKopHCTaHHS OXHAKOBOTO (hOPMYTIOBAHHS Y ITUX JIBOX CTATTSX, aJle B PISHIUX KOHTEKCTAX, CTBOPIOE
PUBHKH TS TIpaBo3acToCyBaHHs. Ha MpakTHIli 11e MoXKe CTaTH MepeyMOBOI0 HEOHO3HAYHOTO TITYMAYSHHS
MPABOBHX HOPM, OCKLIBKU BIJICYTHICTh YITKOTO PO3CXKYBAHHS MK «HEBIJIKJI4IHUMH BUIAKAMIY y KOHTECK-
cti oy Micis noxii (cr. 214) Ta «HEBIIKIIAAHUME BUTIAIKAMID) Y KOHTEKCTI MPOHUKHEHHSI JI0 KHUTIA Y1
HIIIOTO BOJIOMIHHS 0CO0H (CT. 233) MOpOKYE MPaBOBY HEBU3HAYEHICTh. 30KpEMa, CITiui ad0o MpOKYpopH Ha-
MaraTuMyThcsl 3acTocyBat nosoxkeHHs . 214 KITK Vkpainu 11 BUnpapiaHHs IPOHUKHEHHS JI0 JKUT/IA 11
IHIIIOTO BOJIOIHHS 0COOU O€3 0TpUMAaHHs 000B’SI3KOBUX FapaHTii JIErTUMHOIO OOMEKEHHs IIpaBa 0coOU Ha
HEIOTOPKAHHICTh JKUTIIA YH THIIIONO BOJIOAIHHSL, IOPYIITYIOYH IPY [IEOMY BUMOTH IPHHIHITY POITOPLIiFHOCTI.
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OTKe, 3aKOHOZIaBEIlb, BUKOPUCTOBYIOUH (hOPMYIIOBAHHS «HEBIAKIAIHI BUTAAKW» y 4. 3 cT. 214
KIIK Ykpainu, MaB Ha MeTi 3a0€3M1€4UTH MOXIIMBICTh ONIEPATUBHOTO pearyBaHHs Ha CUTYallii, KOJIU 1e
HEOOXIIHO /IS 30€pEIKEHHS] PEUOBUX JOKa3iB Ta JOKyMEHTYBaHHS OOCTaBUH 3JI04KHY, 2 HE JO3BOJIUTU
TIPOHUKHEHHSI 10 J)KUTIIA YH IHIIOTO BOJIOIHHS 0€3 HAJIS)KHHX IPOIecyalbHUX rapaHTiil. [IpoTe BKUTTS
OJTHAKOBHX 3a 3MICTOM (pOPMYIIIOBaHb Y PI3HHX CTATTAX CTBOPIOE TPABOBY HEBU3HAYCHICTH, SKA I10-
TpeOye yCyHEHHS UIIXOM yTOYHEHHS popMmymtoBanb y Bianosigaux HopMax KITK Ykpainu st yHUK-
HEHHSI HEOIHO3HAYHOTO TIYMA4YCHHS, & TAKOXK 3aro0iraHHs Ta MpOTUAIT TpoIecyabHOMY CBAaBULIIO Ta
3II0BKUBAHHSIM.

Io-npyre, 4. 2 ct. 237 KIIK Ykpainu 3-moMix iHIIIOTO BCTaHOBJIIOE, 110 ITPH IPOBEACHHI OIS LY
B JKHTJII YH iHIIOMY BOJIOAIHHI OCOOM ITOBHHHI 3aCTOCOBYBATHCH MONOXEHHS 4. 10 cT. 236 Ta ab3amy
apyroro 4. 1 ct. 107 KIIK Vkpainu, siki 3000B’13y10Th (DiKCYyBaTH MOPSIOK IIET CITiau0i (PO3IIYKOBOT)
i1 32 JIOMOMOTOK0 3ByKO— Ta BiZICO3aMMCYBaIbHUX TEXHIYHUX 3ac00iB. OfHAK, CIiJ] 3ayBaKUTH, MTPAK-
THKA CBIIYMTH MPO CHCTEMAaTHYHE HEXTYBAaHHS IIMMH BUMOTAaMHM, OCOOIHMBO y BUIAIKAX, KOJIH OIS
NPOBOAMTHCS Ha MiICTaBi JOOPOBLIBHOT 3r0AM BOMOALNBL. JIHie y KpuMiHAIbHUX MPOBAIKEHHAX, 10-
CYZIOBE PO3CIIilyBaHHS SIKUX 0B’ 3aHE 3 BANHEHHSM TSDKKUX 200 0COOINBO TSHKKUX 3JI0UHHIB, @ TAKOXK
y pa3i TUMYacOBOIO BUJIyUYEHHsI 3Haps/ib UM 3aC001B BUMHEHHS 3JI0YMHY, CIiJ4i, IPOKYpOpU BUOIPKOBO
JOTPUMYIOTHCS 3a3HaYE€HUX BHMOT.

Hesukonanns Busnadennx KITK Ykpaiau npaBui 11010 000B’s13k0BOI (Dikcallil Orisay TexHiu-
HUMH 3ac00aMu (ikcariil GaKTUYHO MOPYIIyEe BUMOTH MPUHIIMITY TPOTIOPIIIHHOCTI, SKUid repeadadae,
1[0 BTPYYaHHS y MPaBO 0COOM HA HEJOTOPKAHHICTD JKUTIA UM 1HILIOTO BOJIOJIHHS TTOBUHHO CYNPOBO-
JDKYBAaTUCS TapaHTisIMM, Nepel0aueHUMH KPUMiHAJIBHUM IIPOLIECYaJbHUM 3aKOHOIABCTBOM YKpaiHU
JULs OOIIYKY, 13 JOTPUMAHHSAM UYiTKO BU3HAUEHOI IPOLIEyPH 3aCTOCYBAHHS LIbOI'O O0OMEKEHHSI.

3 IpaKTU4HOI TOUYKHU 30Dy, 3aCTOCYBAaHHsI 000B’A3K0BOT ay/io- Ta Bineodikcawil Ipu NpoBeAcHHI
OTIISTY B KUTII UM IHIIIOMY BOJIOJIHHI OCOOH, SIK IIe TIepe0aueHO JJisi OOIIYKY, HE 3aBX /11 HEOOXIIHE.
Omsin Mae Ha MeTi MIBHIKE TOKYMEHTYBaHHS 0OCTaBUH BUMHEHOTO KPUMIHAIBLHOTO TIPABOIIOPYIICHHSI.
ToMy TIpUpIBHSHHS OIVISTY 10 OOIIYKY B KOHTEKCTI BUMOT 111010 (pikcallii Moxe BKa3yBaTH Ha HaJIMipHE
Ta HEJIOLIbHE HABAHTAXKCHHS Ha CIIIZIYOTO, MPOKYpPOpa y TAKUX CHUTYaIlisX.

[IpoTe unHHE KpUMiHAIBHE MPOIECyallbHEe 3aKOHOAAaBCTBO, 30kpema 4. 2 ct. 237 KIIK YkpaiHu,
nepea6a‘{ae 000B’s13KOBE 3aCTOCYBAHHSI MOJIOKEHb 1. 10 ct. 236 Ta a63. 2 4. 1 c1. 107 KIIK VYkpainu,
sIKi BUMAraroTh 31iHCHEHHS 3BYKO- Ta BIJICO3AINCY I1iJl Yac OISy XKUT/IA YM HIIOTO BoIOAiHHs. Bin-
CyTHICTb TaKoi (ikcallii, HaBiTh 32 yMOB 100POBLIBHOI 3rO/M BOIOALIBLIS, MOKE CTATH MiACTABOO JUIs
BU3HAHHS CYIIOM OTPHMaHUX JOKa3iB HEJOMYCTHUMHMH 4epe3 MOPYIISHHS 3acaiy 3aKOHHOCTI MpH iX
oTpuMaHHi [6, c. 33-34].

TaknM 4MHOM, Ha MPaKTUIl BUHMKAE OYEBHIHA KOMi3is: 3 ogHoro Ooky, Bumoru KIIK Vkpai-
HU 1I0/10 000B’sI3KOBOI TEXHIYHOI (ikcalii onisay opieHTOBaHI Ha 3a0e3Me4eHHs TIPO30POCTi CIIIUNX
(po3urykoBHX) il Ta 3aXUCT IpaB 0cOOU; 3 IHIIOro OOKY, IX OyKBaJIbHE 3aCTOCYBAaHHS YHEMOXKIIUBIIIOE
OIepaTuBHE MIPOBEACHHS OISy B YMOBaX, sIKi He MMOTPeOYIOTh TAKUX MPOLIECYaTbHUX rapanTii. Bume-
3a3Ha4yeHe CBITYHUTH PO HeoOXimHicTh BHeceHHs 3MiH 10 KIIK Yipainn st po3MexyBaHHS IPOLEAYP
OMIIsiy Ta OOIIYKY 3 YpaxyBaHHSM X MPaBOBOI MPUPOIU Ta MPAKTHYHOT CIICITU(IKH.

3okpema, BapTo 3akpinuti y KIIK Ykpaiuu nosioxeHHs, sike O JTO3BOJISIIO MPOBOAUTH OIS
y )KUTII YM HIIOMY BOJIOJIIHHI 0co0M 0e3 000B’sI3KOBOI 3BYKO- Ta Bijeodikcallii 3a HasBHOCTI J0Opo-
BUIBHOT 3TOIM BOJIOJUIBLIS, 32 YMOBHU HaJIEKHOTO 0(hopMIICHHS TaKol 3rou Ta Qikcalii JIuie OCHOBHUX
pesyisTariB orsiny. Lle 103B0iHII0 O YHHKHYTH HEBUIIPABI@HOTO yCK/IaIHCHHS IPOLIECYaIBHOT IpoLie-
JlypH Ta, BOAHOYAC, 3a0€3MEUNTH OIYCTUMICTh J0Ka3iB y mozasbiromy. Taxwuit ITi/IX1]] TO3BOJIMB OU HE
JIMIIE 3HU3UTH HaBaHTKEHHS Ha CJITI0T0, IIPOKYPOpa, a i MiHIMi3yBaTH pU3HKH ITPaBOBOI HEBU3HAYE-
HOCTI, sIKa CYIIEPeYnTh HAJICKHIN peaizailii NPUHIKITY TPOTOPIIHHOCTI.

Io-Tpere, BiacytHicTh y KIIK YkpaiHu 4iTKOro po3MexyBaHHS MK OIJISJIOM Y SKUTJII YM iH-
LIOMY BOJIOJIHHI 0COOM Ta OOLIYKOM HAJEeXHUM YMHOM He 3amobirae BunagxaM (akTHUHOTO IPOBE-
JICHHS CJIIJYUMH, TPOKYPOpPaMHU OOIIYKY MiJl BUDJISZOM OIVISAIY, OTPUMYIOUH HPU IbOMY (OpMajbHY
JOOPOBLITBHY 3TOy BOJIOIUIBIS HA IIPOBEACHHS cinixdoi (posmrykoBoi) mii. Taxi mii 3mificHIOIOTBCS 63
JOTPUMAHHS HU3KH OCHOBOIIOJIOKEHUX IapaHTii, BCTAHOBJICHUX ISl 3aXUCTY ITpaBa 0COOM Ha HEIOTOP-
KaHHICTb JKUTIIA Y 1HIIOTO BOJIOIIHHSI.

CyTb 370BKUBaHb MOJISATA€ B TOMY, L0 ITiJ] IPUBOIOM OINISIAY ITPOBOATHCS Iil, XapaKTepHi s
00IIyKy, Taki sSIK MOUIYK i BUWIyYEHHs IPEeIMETIB YU JOKYMEHTIB, 10 MOXYTh MaTH JOKa30Be 3HAYCH-
Hs. Y CUTyallisiX, KOJIM HasBHA JOOPOBIJIbHA 3rojla BOJIOIUIBL, CIIiI4i, MPOKYPOPH 1HKOJIM JIOIyCKa-
IOTh THMYacOBE BHIIyYEHHS pedeid 1 JOKYMEHTIB IHIIMX OCi0, 1110 BUKOPUCTOBYETHCS Il YHUKHEHHS
IIPOLELYpPH CYLOBOIO KOHTPOJIIO, O0OB’A3KOBOrO y BHMIAJIKY I[pPOBEACHHS oOmyky. Taka NpakTHKa
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npsimo cynepeunts Bumoram KITK Vkpainu, 1o BCTaHOBIIOIOTh HEOOXIIHICTh CyA0BOTO JO3BOIY AJLS
Oyb-SKOTO BTPYyYaHHS B )KUTJIO Y 1HIIE BOJIOAIHHS 0COOH, KPIM BUKITFOYHHUX BUMAJIKIB, IIepe10aueHIX
4. 3 cr. 233 KIIK Ykpainu.

[Tpobnema TakoX y TOMY, IO Yy BHIIE3a3HAYCHUX BUITAJKaX YacTO ITHOPYIOTHCS MPOLECYalbHi
rapaHTii, BCTaHOBJICHI JIJIsl OOIIYKY, peai3ailis IKuX € 000B’I3KOBOIO, a came:

— HE 3aCTOCOBYEThCSI 000B’3K0Ba (piKcallisl i 32 JTOTIOMOTO0 3BYKO- Ta BiJICO3aITUCYBAIbHUX
TEXHIYHUX 3ac00iB, nependayena 4. 10 ct. 236 KIIK Vkpainwy;

— BIJICYTHI He3alliKaBJICHI IIOHTI, y4acTh KX € 000B’I3KOBOIO IPH IIPOBEAEHHI OOLIYKY;

— HE JOTPUMYIOThCS BUMOTH II0/I0 IETATLHOTO JIOKYMEHTYBaHHS X0y CJNi 401 (PO3LIyKOBOT) 1ii
Ta 03HAWOMIICHHS 31 3MICTOM ITPOTOKOIY ii YIACHHUKIB, & TAKOXK OCi0, paBa SKUX 3a3HAIN OOMEKEHB,

— He 3a0e3MeuyeThes peaizallis mpaBa 0coou Ha npodeciiiHy paBHUYY JA0TIOMOTY, riepeadade-
Ha cT. 236 KIIK Vkpainm.

[puknagoM moAiOHUX 370BKHUBaHb Y HAIIOHAJILHOMY MPaBO3aCTOCYBAHHI MOXKE CIIyTyBaTH pi-
menns €CILI y crpasi «benoycos npotu Ykpainu» Big 07 mororo 2014 poky, y siKiii cyq BUSBHUB (GaKT
MOPYIICHHS IpaBa 0COOM Ha HEJOTOPKAHHICTD KHTIIA UM 1HILIOTO BOJOAIHHS Y 3B SI3Ky 3 THUM, 110 (hak-
TUYHO CJi4i IPOBEIH OOLIYK Il BUIJISAOM OISy B SKUTIII UM 1HIIOMY BOJIOJIHHI ocodu [7].

BucnoBku. [IpoBeneHe nocimiKeHHs BKa3ye Ha HEOOXIJHOCTI BHECEHHS 3MiH J0 CT. cT. 214 Ta
237 KIIK Ykpaiuu, OCKUIbKH Y YMHHOMY KPHUMiHAJIBHOMY IMPOLECYaTbHOMY 3aKOHOMABCTBI YKpaiHU
BIJICYTHE YiTKE PO3MEXKYBAaHHS MK ODNISAZIOM Y JKHTII YU THIIOMY BOJIOJIHHI OCOOHM 1 OOIIYyKOM, IO
CTBOPIOE MOKITUBOCTI JIJIs IPOIECYANIbHUX 3JI0BKUBaHb 1 cBaBlILIsL. [IpakTHKa MPOBEICHHS OIISLY TTi]
BUIIISZIOM OOIIYKY, HaBiTh 32 HAsSBHOCTI JOOPOBIIBHOI 3ro[iM BOJIOALIBIIS, MOPYIIYE MpaBa 0coOu Ta
YHEMOXKJIUBIIIOE BUKOPUCTAHHSI OTPUMAaHUX BiJOMOCTel y Joka3yBaHHi. Buecenns 3min no KITK Vkpai-
HH, 30KpeMa yTOYHEHHS CIeNU(IKH IMPOLeIypH i BUMOT MIOAO ONIAAY Y XKHTII UM IHIIOMY BOJOJIHHI
0co0u 3a0€3MeUnTh MPABOBY BU3HAUCHICTH, & TAKOK CIPUSITUME pealTizaliil MPUHITUITY TPOTOPLIHHOCTI
SIK BaXKJIMBOI KPUMIHAJIBHOT TIPOIIECyaIbHOT rapaHTii.
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ITPABOBI OCHOBH JOCJIIIXEHHSA KPUMIHAJIICTAUYHOI METOJIUKH
PO3CJIAYBAHHA 3JIOYUHIB, YHUHEHUX TPAHCHAIOIOHAJBHUMUA
OPTAHI3OBAHUMMU 3JIOYMHHUMMU YTPYIIOBAHHSMMA

LEGAL BASIS OF STUDYING FORENSIC METHODOLOGY OF INVESTIGATING
CRIMES COMMITTED BY TRANSNATIONAL ORGANIZED CRIMINAL GROUPS

AKTYaJIbHICTb CTATTi MOJISITA€ B TOMY, 110 AiSUIBHICTH CTOCOBHO PO3CIIiyBaHHS 3J10-
YUHIB, BANHCHUX TPAHCHAIIOHAJEHUMH OPraHi30BAHMMH 3JI0YMHHUMH YTPYIIOBaHHSIMU,
MOBHHHA 0a3yBaTHCsA 1 Ha HOPMax, 3aKPIIUICHUX Y MIXKHAPOIHUX HOPMAaTHBHO-TIPABOBUX
akTax. MeToIo CTaTTi € ONpaIffoBaHHS MPABOBHX OCHOB JOCIIIKEHHS KPUMIHATICTHYHOT
METOIMKH PO3CITiIyBaHHs 3JI0YMHIB, YYMHEHUX TPAHCHAIIOHAJBHUMHI OPraHi30BaHHUMH
3JI0YMHHUAMH yTPYHOBaHHSAMHU. HaykoBa CTaTTS MpUCBSYEHA JOCIIHKEHHIO ISSIKAX aCTIeK-
TiB PO3CIilyBaHHs 3JI0YMHIB, BANHIOBAHUX TPAHCHAIL[IOHAILHUMH OpPTaHi30BAaHUMH 3J10-
YUHHUMU YrpynoBaHHsIMHU. Ha OCHOBI BITUM3HSHOI HayKOBOI JIITEPATypH, a TaKOX OIpa-
I[FOBaHHs 3aKOHOIABCTBA BCTAHOBJICHO ITPABOBY OCHOBY JIOCIII/DKEHHS KPUMIHATICTHYHOT
METOIMKH PO3CIiyBaHHS BH3HAYECHOI KaTeropil MpOTUIIPABHHUX MisSHb. ABTOpP aKIEHTYE
yBary Ha TOMY, II0 ONPAIIOBAHHS Ta aHaJi3 HOPMAaTUBHO-TIPABOBOI 0a3U € BaYKIIUBHUM JUIS
oOy10BU Oy/Ib-SIKOT METOIMKH PO3CIIiIyBaHHS KPUMIHAIBHUX MPABONOPYIeHb. OCKib-
KM BKa3aHa OCHOBA HAJIa€ 3arajbHe PO3yMIHHS CIIOCOOIB YYMHEHHS MPOTUIIPABHUX JIiSHb,
0COOM 3JIOYMHIIA T4, B OKPEMUX BHIAJKaX, OCOOM TOTEPIIIOro, a TaKoK OOCTAHOBKU
YUMHEHHS KPUMiHAJIBLHO-KapaHOIO HisHHSA. 3pO3yMiJo, 10 He BCi NPOTUIPABHI JIisTHHS
MOXXYTb OyTHU 3aKpillIeHi Y BIANOBIIHOMY 3aKOHOJABUOMY aKTi KpaiHU. AJxe depe3 Io-
CTiifHI eKOHOMIUHI Ta MOJITHYHI 3MIHH y CYCIIIBCTBI MOXYTh BHHHKHYTH HOBI CKJIaIH
KPUMIiHAJIBHUAX MPaBONOpYyIieHb. KpiM TOro, MisUIbHICTE CTOCOBHO PO3CITiTyBaHHS 3J10-
YHHIB, BANHEHNX TPAHCHALIOHAJbHIMH OPraHi30BaHHUMH 3JIOYMHHUMH YTPYHOBAHHSIMH,
MOBHMHHA 0a3yBaTHCS 1 HA HOPMaXx, 3aKPIIUICHUX Y MDKHAPOJHUX HOPMATUBHO-TIPABOBUX
akTax. [IiATpUMY€ThCS MO3ULISI CTOCOBHO 00OB’SI3KOBOI0 BUKOPUCTAHHSI MpalliBHUKAMH
paBOOXOpOoHHUX opraHiB Meronosorii SOCTA sk Halioinbln eeKTUBHOTO 3aco0y cTpa-
TEriuHOro aHaji3y 3arpo3 BiJl OpPraHi30BaHOI 3JI0YMHHOCTI. BU3HaueHo, 110 BiANOBiIHO
JI0 TePUTOPIaTBHOI MPHHAIEKHOCTI MU BHOKPEMIIN PETiOHAJIBHI, 3araabHOIep KaBHI Ta
TpaHCHAI[IOHAIbHI OpraHi30BaHi 3JI0YMHHI yrpyrnoBaHHs. KoHcraroBaHo, 1110 HOpMATHB-
HO-TIPABOBOIO 0a3010 JUIs MOOYIOBH KPHUMIHAIICTHYHOT METOIMKH PO3CIIilyBaHHS 37I0YH-
HiB, BYMHCHUX TPAaHCHAIIOHAIbHUMH OPraHi30BaHHMMH 3JI0YMHHHMH YIPYHIOBaHHSIMHU Oy-
JIyTb BITYM3HSHI Ta MDXKHAPOIHI HOPMaTHUBHO-IIPABOBI aKTH.

Kniouoei cnoea: mpancnayionanvhe opeanizosame 3104uUnNe YePYNOGAHHS, 3104UH,
aioep, maghis, po3cnioysanns, cioui (po3utykosi) Oii, NAAHY8AHHS PO3CIOY8AHHA.

The relevance of the article lies in the fact that activities related to the investigation
of crimes committed by transnational organized criminal groups should also be based on
the norms enshrined in international regulatory legal acts. The purpose of the article is
to study the legal foundations of the study of forensic methods for investigating crimes
committed by transnational organized criminal groups. The scientific article is devoted
to the study of some aspects of the investigation of crimes committed by transnational
organized criminal groups. On the basis of domestic scientific literature, as well as the
elaboration of legislation, the legal basis for the study of the forensic methodology for
investigating a certain category ofillegal acts has been established. The author emphasizes
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that the elaboration and analysis of the regulatory and legal framework is important for
building any methodology for investigating criminal offenses. Since the specified basis
provides a general understanding of the methods of committing illegal acts, the identity
of the criminal and, in some cases, the identity of the victim, as well as the circumstances
of committing a criminal offense. It is clear that not all illegal acts can be enshrined
in the relevant legislative act of the country. After all, due to constant economic and
political changes in society, new types of criminal offenses may arise. In addition,
activities related to the investigation of crimes committed by transnational organized
criminal groups should be based on the norms enshrined in international regulatory legal
acts. The position is supported regarding the mandatory use of the SOCTA methodology
by law enforcement officers as the most effective means of strategic analysis of threats
from organized crime. It is determined that, according to territorial affiliation, we have
distinguished regional, national and transnational organized criminal groups. It is stated
that the regulatory and legal basis for building a forensic methodology for investigating
crimes committed by transnational organized criminal groups will be domestic and
international regulatory and legal acts.

Key words: transnational organized criminal group, crime, leader, mafia,
investigation, investigative (search) actions, investigation planning.

AxTyanabHicTh Temu. OIpalfoBaHHs Ta aHaJi3 HOPMAaTUBHO-TIPABOBOI 0a3U € BaykKIIMBUM JUIS
noOynoBH OyIb-sKOI METOAMKH PO3CIITyBaHHSA KPHMIHAIBHHUX IPAaBONOpYIIeHb. OCKITBKH BKa3aHa
OCHOBA HaJia€ 3araJibHe PO3yMiHHS CIIOCO0IB YYHHEHHS IPOTHIIPABHUX JisIHb, 0COOM 3JIOYMHII T, B OK-
PEMHX BHIIA/IKaX, 0COOHM MMOTEPIIIIOT0, @ TAKOK 0OCTAHOBKH YYMHEHHSI KPUMIHAIBHO-KAPaHOTO JIISTHHSL.
3po3yMmiJio, 10 HE BCi MPOTHUIPABHI JIISTHHS MOKYTh OyTH 3aKpIiIUICH] Y BiJIOBITHOMY 3aKOHOJaBYOMY
aKTi KpaiHH. AJKe uepe3 NOCTiHHI eKOHOMIUHI Ta MOJITUYHI 3MiHHU Y CYCHUIBCTBI MOXKYTh BUHUKHYTH
HOBI CKJIaJy KPUMiHAJIBHUX MPaBONOpYLIEHb. [ npuKIay, micias po3nany paasHCLKOIO COI03Y Ta,
BIZINIOBIJTHO, NE€PEXO]ly EKOHOMIKHU B KalliTaliCTUYHE Pycio Oylo 3ampoBajixkeHi Taki ckiaagyu B Kpumi-
HAJIBHUI KOJIeKC YKpaiHu sik: cT. 148-2. VXuieHHs BiJl CIUIAaTH NO/ATKIB, 300piB, IHIINX 000B’I3KOBHX
1aTexis; cT. 148-3. ITopyiieHHs MOPSAKY 3aHATTS NiANPUEMHULBKOIO JisUIBHICTIO, CT. 148-4. DikTHB-
HE MiAnpUeMHHUNTBO TomIo [6]. KpiMm TOro, AisibHICTE CTOCOBHO PO3CIiyBaHHS 3JI0YMHIB, BYMHEHHX
TpaHCHAI[IOHATbHIMH OPraHi30BaHMMH 3JIOYHHHUMH YTPYIIOBaHHIMH, IIOBUHHA 0a3yBaTHCS 1 Ha HOP-
Max, 3aKpiIUIEHUX Y MDKHAPOIHUX HOPMAaTHBHO-IIPABOBHX aKTax. 3 OISy Ha 3a3HavyeHe, JaHa Imyoii-
Kairist Oyzie cripssMOBaHa Ha pO3B’sI3aHHS BKa3aHOT POOJIEMaTHKH.

AHaui3 my6Jikaniii, B SKHX 3a1104aTKOBAHO PO3B’sI3aHHSA J1aHol npodiemu. Cepen BITUU3-
HSHUX HAyKOBILIB, SIKi IPUCBATHIIM CBOI JOCTIKCHHSI HOPMAaTUBHO-IIPAaBOBOMY 3a0€3IIEUEHHIO ITOIIe-
PEKEHHS Ta PO3CIIiyBaHHS AiSUIbHOCTI OpPraHi3oBaHUX 3J0YMHHUX yIpYyNOBaHb, CJiJ BIIMITHUTH Ta-
kux sk B. I1. Baxin, O. O. baxypunceka, M. I'. borycnascekuii, I1. J[. binenuyk, M. O. Bonommna,
I1. C. €npunnes, M. M. €dimos, I T1. XKaposcrka, H. C. Kapnos, O. JI. Ko6unsucekuii, O. €. Ko-
pucrtiH, A. B. Kodanos, A. M. Jlaze6nuii, B. I. JIutBunenko, I1. 5. Minka, B. T1. Mopos, €. K. Tlanio-
toB, B. M. I1nerenenp, I1. . Ilpurynos, H. I1. CBupuatox, K. O. YaruimHebkwii Ta iH.. BogHovac, Haiie
JIOCTI/KEHHST XapaKTePU3y€eThCsl KOMIUIEKCHUM MiAX0A0M 10 (GopMysIroBaHHS BU3HAueHOI aediHimii
3 OIVIAly HAa MDXKHAPOAHY IPAKTUKY Ta TEHAEHLIT CbOTOJCHHS.

MeTo0 cTATTi € ONpaLIOBaHHS IIPABOBUX OCHOB JOCIHIJKEHHS KPUMIHAJIICTUYHOI METO-
JIKH PO3CITIIYBaHHS 3JI0YMHIB, YYMHEHHX TpPaHCHAIIOHATGHIMH OPTaHi30BAHUMHU 3IIOYHHHUMH
YTPYTOBAaHHSIMH.

Bukaan ocHoBHOro marepiaiy. J[ocuTh JOpPEYHOI BBaXKAEMO AYMKY TPYIH JOCIHIIHHUKIB
(B. 1. Mopos, K. O. Yartuncskuii, M. I'. borycnaBcbkuii, M. O. BojomnHa), ski BiAMITHIH, 10
CYTT€BiI MacIITaOU COLiaIbHO-€KOHOMIUHMX 3MiH, IOB’sI3aHi 3 peOpMyBaHHSIM EKOHOMIKH, CTAHOM
HOJIITUYHOTO XKHTTS KpalHN Ta BBEACHHSIM BOEHHOTO CTaHy, BIIOMINCS Ha JUHAMII Ta CIPSIMOBAaHO-
CTi KpUMIHAJIBHUX TPOIECIB B €KOHOMIIll. Tako aBTOpH 3a3HAYMIIM, [0 HA TJIi 3a3HAYCHUX MPOIECIB
CTaJIM YacTillle AaBaTUCS B3HAKH MPOOJIEMH B JisJIBHOCTI MPABOOXOPOHHOT CHCTEMH, HACIIIKOM YOO
CTaja 1MosBa Ta 3MIIHEHHS YMCICHHUX KPUMiHAJIbHUX yIpYNOBaHb, )KUBHJIBHUM CEPEJOBHUIIEM JUIS
SIKUX CTajla TIHbOBA €KOHOMIKa Ta BiIBEPTO KPUMiHAIbHI (HOPMU OTPUMAHHS TA BIIMUBAHHS JOXOAIB,
OTPUMAHUX IPOTUIIPABHUM IUIAXOM. KpiM 11bOro, HayKOBIIi aKLEHTYBaJI yBary Ha TOMY, IIJO OCHOBO-
MIOJIOKHOIO CKJIAJ0BOIO YCHIIIHOI MPOTUAIi CYCHIIbCTBA OPraHi3oBaHill 3JI04MHHOCTI, 0e33alepedHo,
€ HaJIOXHUH piBeHb MPABOBOTO 3a0e3MeUeHHS IbOTO Mporiecy. Sk BHCHOBOK, aBTOPH MiJICyMyBaH, 110
3 MOSIBOIO ()EHOMEHA OPraHi30BaHOI 3JI0YMHHOCTI BUCHUMH Ta MPAKTUKOIO Bipasy K OyJM MOCTaBJICHI
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MUTAHHS PO MPUAHATTS TOJATKOBUX MPABOBUX aKTiB, OCKIIBKH YHHHE 3aKOHOJABCTBO YKpaTH! BUSIBU-
JIOCSI HEBIMIOBIZTHUM PO3MipaM Ta TEMIIaM PO3BUTKY OpraHizoBaHoi 3nmounHHocTi [10, c. 77-78]. TooTo,
MTUTaHHS HOPMATHBHO-TIPABOBOTO 3a0e3MeYeHHs isUTbHOCTI OpPraHi3oBaHHUX 3JI0YMHHUX TPYII € Ha pasi
JOCHUTB aKTYaJIbHAM.

A Bxe M. M. €}iMOB KOHCTATYBaB, IO «...J0CHIPKCHHS Ta HAYKOBI PO3POOKH METOANKU PO3-
CJIITyBaHHSI OKPEMHUX BUJIIB KPUMIHAJIBHUX MPABONOPYIICHB SIK KPUMIHAIICTHYHOT Kareropii Hamiuye
y’Ke He OlIMH AECSATOK POKiB. AJie OCTaTOYHOIO BU3HAYEHHS 11 CyTHOCTI Ta MOHATTS, & TAKOXK HaloB-
HEHHS CTPYKTYpHHMH €JIEMEHTaMHU, BUCHI- KpI/IMiHaJ'[iCTI/I HE HaJaJId i 10 ChOTO/THI. KpiM TOTO, OKpeMi
METOIMIKH MOXKYTh BUHMKHYTH ITiC/Is 3MIHI KPHMiHAIILHOTO 3aKOHOJABCTBA, Ta i B3araii, 6araro ckia-
JIIB 3JIOYMHIB III€ HE MA€E CBOET aHFOpI/ITM13aH11 pO3CJIlILyBaHH51» [3,c. 162] B cBoro uepry, B. 1. Jluteu-
Herko i [1. S1. [IpuryHoB, Ha OCHOBI HOCIIIKEHHS MI>KHAPOIHOTO J0CBi Ly 00pOoTHOH 3 Jizepamu Madii
Ta OpraHi30BaHOI 3JI0YHMHHOI CIIJIBHOTH, & TAKOK 3aKOHOJIABUOTO, IHCTUTYIIOHAIBHOTO Ta OpTaHi3alliii-
HOTO 320€3Me4YeHHs 1010 OOPOTHOM 3 1Li€K KAaTeropiero 0cid, 3p0OMIIM BHCHOBOK, IO BKa3aHa Jisib-
HICTb CIIPSIMOBaHA Ha 3arajbHy JIIKBIJAlil0 OPraHi30BaHUX 3JI0YMHHUX OpraHizaliii, acouiariil Tomo
a00 3MeHIIEHHs 1X BILIMBY Ha €KOHOMIUHY, COLiaJIbHYy Ta MONITHYHY cepu XKUTTA cycninbeTa. Kpim
1OTO, JIOCIITHUKK aKIIEHTYBAJIH YBary, 0 B OCHOBI €(DeKTUBHOT AsTLHOCTI 3aBK/IH € TpodecioHatizm
MOJIIIEHCHKOT CUCTEMH Ta BUCOKHUH PIBEHb JEMOKPATHYHKX MEPETBOPEHB Yy IUX KpaiHax [8, ¢. 61-62].

3i cBoro 0oky, O. O. baxypuHCbKa, ONPAIFOBABIIH JICSKY MTPOOIEMAaTHKY MOKPAIICHHS 3aKOHO-
JaBCcTBa y cdepi MpoTHii OpraHi3oBaHii 3I0YMHHOCTI, JOBOJI BIPHO 3ayBaKWiIa, IO «...CKJIaTHICTh
PpOo3poOKH Ta GOPMYITIOBaHHS YHIBEPCAILHOTO MOHSATTS OPTraHi30BaHOI 3JIOYMHHOCTI 1a PiBHI CHeliaib-
HOT'0 3aKOHO/IABYOT0 aKTa [OJISTae B TOMY, 110, 110 CyTi, TaKe BU3HAYCHHS IIOBUHHO SBJISATH COOOI0 3arab-
HUI KPUMIHOJOTIYHUHA KOHIENT PO3YMIHHS 3a3Ha4eHOro peHOMeHa, sIkhii OM BH3HauaB cdepy 3acTo-
CyBaHHS TAKOTO 3aKOHOJIABYOTO aKTa 1 MIT BTUTUTHCS B OKPEMi HOPMH KPUMIHAJIBLHOTO 3aKOHO/IABCTBA.
[Ipu 11bOMY TaKMM BU3HAYCHHSM, BOYCBH/Ib, Oa)KAaHO OXOIMUTH BCI MPOSIBM OPraHi30BaHOT 3I0OYMHHOCTI:
€KOHOMIYHI, MOJITHYHI, 3arajJbHOKPUMIHANIBHI, PEriOHANIBbHI, TPaHCHALIOHABHI TOIo» [1, ¢. 92]. Sk
6a4MO, aBTOPKA BH3HAYMIIA OKPEMI BUM OPraHi30BaHOI 37I04MHHOCTI JeII0 CyMOYPHO — HE HajaBIIH
BIJIOBIAHUX KPUTEPIiiB mOAiLy. AZKe BKa3aHi IPOSBH OBHHHI BIANOBIAATH NEBHUM KpuTepisM. [l
IPUKJIaJy, BIAOBIAHO 10 TEPUTOPIANBHOI IPUHATIEKHOCTI MU BHOKPEMHIIA PEriOHANbHI, 3araibHOep-
JKaBHI Ta TpaHCHAIIOHAIbHI OpraHi30BaHi 3JI0YMHHI YTPYIOBAHHS.

CTOCOBHO IIPaBOBOT'O PETYIIOBAHHS B MDKHAPOAHUX HOPMAaTHBHO-TIPABOBHX aKTaxX, TO, HAIIPH-
Ki1af, B II. a cT. 2 Konsenuii Opranizaunii O6’exqnanux Hauiif npotu TpaHcHaIiOHAIbHOT OpraHizoBaHol
3JI04MHHOCTI, sika patudikoBana BepxoBnoro Panoro Ykpainu 04.02.2004 p., copMynboBaHO MOHATTS
OpraHi30BaHOI 3JI0YUHHOI IPYIH K CTPYKTYPHO O(QOPMIIEHOI IpyIH B CKIall TppoX abo Oliblue ocib,
IO iICHY€ TPOTSTOM BH3HAYEHOTO MEPIoAy Yacy i /i€ Y3ropKeHO 3 METOI0 3AiHCHEHHS OJJHOTO abo Je-
KIUTBKOX CEPHO3HMX 3JI0YMHIB a00 37I04MHIB, BA3HAHUX TAKMMH BIJIOBIIHO /10 11i€1 KoHBeHIil, 11st TOTO,
o6 oxepkaTH, npsMo abo mocepenHbo, piHaHCOBY abo iHIMYy marepianbHy Burody. Kpim toro, 4. 1
B CT. 5 3a3HaueHoi KoHBeHII] BU3HAUEHO KpUMiHAMI3alil0 yyacTi B OpraHi3oBaHiil 3JI04MHHIN TpyIi,
a caMe BU3HAYEHO OCHOBHI (hOpMU B3a€MOIi ii y4acHHUKIB: KEPIBHULTBO, I0COOHULITBO, Mi0ypIOBaH-
HSl, CIIPUSAHHS a00 HaJaHHS [0paj LIO0L0 CEPHO3HOIO 3J10YMHY, BANHEHOIO 33 Y4acTIO OpPraHi30BaHOI
370YMHHOI rpynH. Takox B 4. 3 cT. 18 po3kpHTO, 1110 B3a€MHA IPaBOBa JOMOMOTA, 10 HATAE€THCS Bifl-
MOBIJTHO JI0 BKa3aHOT CTATTi, MOXKE 3aIUTYBATUCS 3 Oy/Ib-SIKOKO 3 HUKYCTICPETIUCHUX IIJIeH: OJlepyKaHHS
MOKa3aHb CBIJIKIB 200 3asB BiJl OKpEMHX OCi0; BPYYCHHS CyIOBHX JIOKYMEHTIB; IIPOBEICHHS OOLIYKY
i 3A1MCHEHHST BUIMKH a00 apemTy; o 00'€KTiB 1 IUISTHOK MICLEBOCTI; HafaHHs iH(opmarlii, pedo-
BHX JIOKa3iB 1 OLIIHOK €KCIEPTiB; HaJlaHHS OPHUTriHAIB a00 3aBipEHUX KOl BIAMOBIIHUX TOKYMEHTIB
1 MarepiaiiB, BKIIOYAIOUH yPsIIOBI, OaHKIBCHKI, (l)lHaHCOBl KOPIOPATUBHI 4 KOMEPLUiHI JOKYMECHTH;
BUSIBIICHHS] 200 BIJICTeXKEHHS JOXOIB BiJ 3JI0YHMHIB, MaifHa, 3aCO0IB BUYMHEHHS 3JI0YUHIB 200 1HIINX
MIPEMETIB 3 METOIO TOBEJICHHS; CIIPUSHHS TOOPOBUTBHIH SIBII BiIOBITHUX OCI0 10 OpPraHiB 3aIUTYIO-
4oi JlepaBu-y4acHuIll; HaJJaHHS Oy/Ib-SIKOTO 1HIIIOTO BTy JIOTIOMOTH, 1110 HE CYNIEPEYHTh BHYTPIIIIHBO-
MY 3aKOHOJIaBCTBY 3amnuTyBaHOi JlepxaBu-ydyacuutli [4]. ToOTo Ykpaina, sik oiHa 3 IepyKaB-3aCHOBHHUIIb
Opranizauii O6’equanux Haiif, Moxe oTpUMyBaTH Ta IOBUHHA HaJlaBaTH Oy[b-sSKUH BUI 3 BUILEIE-
pepaxoBaHUX 3aXOJIB.

B Toit xe vac, B 11. 1 cT. 6 KoHBeHIii Tpo B3a€MOIOIIOMOT'Y B KPUMIHAJIBHUX CIIPaBax MiXk Jiep-
kaBaMu-uieHamu €Bporericbkoro Coro3y, sika, Ha Kallb, TIOKH 110 He paTH(iKOBaHa HAIIIOO JIEPIKABOIO,
BKa3aHO HACTYIHI MosiokeHHs: «[IpoxaHHs Mpo B3a€MOIONOMOrY Ta He3alJIJaHOBaHi OOMiHUM 1HQOP-
Malli€lo, Mpo sIKi WAEThCs B CTATTi 7, CKIAAAI0ThCS MUCHbMOBO M y OyAb-sSKUH CIOCIO, 1110 JJO3BOJISE
OTpUMATH MUCbMOBHUI 3aIIUC B YMOBaX, 1110 JI03BOJIAIOTH OTPUMYIOUill iepKaBi-uaeHy BCTAHOBUTH HOro
aBTEHTUUHICTb. Taki NpOXaHHS 31HCHIOIOTHCS O€3M0CEPEHBO MDK CyJJOBUMU OpraHaMu, HaJlIeHUMU
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TEPUTOPIATILHOIO IOPUCAMKIIIEIO HIIIFOBATH T4 BUKOHYBATH X, 1 TOBEPTAIOTHCS THMH K CaMHUMHM KaHa-
JIaMU, SIKIIIO 1HIIIOTO HE BKA3aHO B IIil CTATTi» [5].

Ha 3axkoHozmaBuOMy piBHI B HalIiil JepaBi, 30kpeMa, B 3akoHI YKpaiHM HaJJaHO BU3HAYEHHS
opranizoBaHoi 3104uHHOCTI [9]. A B 4. 3 Ta u. 4 ct. 28 KK Vkpainu BkazaHo, 110 «...KpUMiHAJIbHE ITpa-
BOTIOPYIICHHST BU3HAETHCS BUMHEHUM OPraHi30BaHOIO IPYIIO0, SKIIO B HOTro roTyBaHHI a00 BUMHEHHI
Opanu y4acTth JieKijbka oci0 (Tpu 1 Oijiblie), siKi MONepeHbO 30praHi3yBayucs y cTiiike 00’ € THaHHS
JUISL BYIMHEHHS LbOTO Ta 1HIIOTrO (iHIIMX) KPUMIHANBHUX IIPABONOPYLIEHb, 00’ €IHAHUX €JUHUM IUIa-
HOM 3 pO3IMoAiiIoM (YHKIIIl yJaCHUKIB TPyITH, COPSIMOBAHUX Ha JOCATHEHHS LOTO ILIaHY, BiJOMOTO
BCIM yuacHHKaM rpynd... 4. KpuMmiHaabHe IPaBONOPYIICHHS BH3HAETHCS BUMHEHHM 3JI0YHHHOIO Op-
raHi3alli€ro, SKIIO0 BiH CKOEHUH CTIHKUM lepapXiuHUM 00’ €IHAHHIM JICKIJTBKOX 0Ci0 (II’4Th i OijIbIIe),
YIIEHH SIKOTO a00 CTPYKTYPHI YACTHHU SIKOTO 3a ITOTIEPETHHOI0 3MOBOIO 30PTaHi3yBaUCS ISl CIILTEHOT
JISUTBHOCTI 3 METOR 0€3M0CEePEIHROT0 BUMHEHHS TSHKKHX a00 0COOIMBO TSDKKHX 3JI0YMHIB YYaCHUKA-
MU 11i€i opraHizaiii, 200 KepiBHUILITBA YU KOOPAUHALIT KPUMIHAIBHO MPOTHUIIPABHOT AiSTIBHOCTI 1HIITHX
oci0, abo 3abe3neueHHs (QyHKIIOHYBaHHS K caMOi 3JIOYMHHOI OpraHizaiii, Tak i iHIIUX KPUMIHAIBHO
IPOTHUIIPABHUX Ipym» [7].

Tako MU MOBHICTIO MOIIIEMO MO3HIIII0 aBTOPIB, SKI BKA3YIOTh, 1110 Peai3allito TOBHOBAXKEHb,
110 MOKJIAal0ThCsl Ha MIHICTepPCTBO BHYTPIILIHIX CIIpaB, 3 IPUBOAY CTBOPCHHS MOJIITHKH JICPKABU BiJI-
HOCHO MpO0JIeM MIXXHAPOIHOTO CITIBPOOITHHUIITBA, & TAKOK KOHTPOJIFOBAHHS BTLUICHHS TIOJITHKH JIepKa-
BU 3 IIPO0OIEeM MIXKHApPOJHOTO CHiBPOOITHUIITBA CKIaJOBUMH eJIeMEHTaMHU anapaTry MiHicTepcTBa BHY-
TPILIHIX cHpaB peanisye JlenapTaMeHT MIXXHApOJHOTO CHiBPOOITHUITBA Ta €BPONEHCHKOI iHTerpamii
MBC. A Bxe CTOCOBHO CIIBPOOITHULTBA ONEPATUBHUX MiJPO3/LUIIB 3 IOOIAHHS 3JI0YMHHOCTI 3 Opra-
HaMH PO3CIiTyBaHHS 3apyOiXKHUX KpaiH peanizyeTscs JlemapTaMeHTOM MIXKHAPOIHOTO MOJIIEHCHKOro
criBpoOiTHuITBa HarionaneHoi nominii Yipainu [12, c. 477].

CToCOBHO 3a0€3Me4YeHHS MisUTbHOCTI HIIUX MPABOOXOPOHHHMX OPraHiB, TO, 3 OIVISILy Ha HOp-
MaTHBHO-TIPaBOBY 0a3y, SKUM BCTAHOBICHO crenianizoBanuii cratyc CBY y pi3Hux cdepax npaBoBUX
BigHocuH, I1. C. €npuHIEB BU3HAYUB POJIb T MiCLIE BKa3aHOI CIELCIY>KOU y MUTAHHAX [ONEPEIDKEH-
HsI OPTaHi30BaHOI 3JI0YMHHOCTI TAKAM YHHOM: «...CIICIiaJIbHO YIIOBHOBAXXCHUM JICPIKaBHIM OPraHOM
y cepi 3a0e3eueHHsT OXOPOHH JIepKaBHOT TaeMHHUII (4. 5 ¢T. 5 3akony Ykpainu «I1po aepxaBHy Taem-
HUIIO»); IHCTUTYIIEI0, Y CKIal sIKOT QyHKIIIOHYIOTh CIICI[ialibHI MipO3aiin i3 60pOThOH 3 KOPYIIIIE
Ta OpPraHi30BaHOK 3JIOYMHHICTIO, KOTPI MAIOTh CTATyC «JICP’KAaBHUX OPraHiB, CIEIiadbHO CTBOPEHHX
Uit OOpPOTHOM 3 OPraHi30BaHOIO 3JIOYMHHICTION, a HIII OpraHM Ta MiIPO3AUIH € TaKUMH, L0 OepyTh
y4acTh y 00poThOi 3 OpraHi3oBaHOIO 3JIOYMHHICTIO B MEXaX BHKOHAHHS MOKJIQJACHUX HA HHUX 1HIIMX
OCHOBHIX (pyHKIIH (cT. 5 3axoHy Ykpainn «IIpo opranizamiifHo— mpaBoBi OCHOBH OOpOTHEONU 3 OpraHi-
30BaHOIO 3JIOYMHHICTION); CIIEIiaJIbHO YITOBHOBAKEHUM OPTraHOM JIeP)KaBHOI BIIaau y cepi KOHTPPO3-
BiJlyBaJIbHOI JisIBHOCTI, Ha LIeHTpanbHe ynpaBIiHHS SKOTO MOKIAICHO OpPraHi3alliio Ta KOOPHHAII0
KOHTPPO3BilyBajbHOT AisIbHOCTI (4. 1 cT. 5, u. 1 cr. 8 3akoHy Ykpainu «IIpo KOHTppO3BilyBalbHY
JUSUTBHICTBY); TOJIOBHUM OPIaHOM Y 3arajbHOJAEpKaBHIN cucTeMi OOPOTHOM 3 TEPOPUCTUYHOIO [islTb-
HicTIO (4. 4 cT. 4 3akony Ykpainu «IIpo 60poTs0y 3 TepopuzMom»)» [2, c. 124].

A pxe okpema rpyna gocnigHukis (B. II. Mopos, K. O. Hamnuncekuii, M. I'. Borycnascbkui,
M. O. Bosommna) 3ayBakuiiu, 10 «...[IPOTHIISl OPraHi30BaHii 3JI0YMHHOCTI B YMOBaX BOEHHOTO CTaHy
€ BXJIMBUM 3aBIAHHIM JUIsl 3a0€31eueHHs OC3MeKH Ta 3aXUCTy TpaB i CBOOO Jrofei. Y Takux ymo-
Bax 3JIOYMHHI €JIEMEHTH MOXYTh BUKOPHUCTOBYBATH CKJIaJHI CUTYyallii sl 30araueHHs, MPOTHIIPABHOT
JUSUTBHOCTI TA TEPOPUCTUYHUX aKTiB. OIHUM 3 KIIIOYOBUX €JIEMEHTIB yCHINIHOT NPOTHII] OpraHizoBaHii
3JI0YMHHOCTI B YMOBaX BOEHHOI'O CTaHy € MiJBUIIEHHS PiBHSA Oe3MeKH Ta 3aXUCTy Ipas jozeil. Lle o3Ha-
qae, 10 JAePKaBHI CTPYKTYpH IOBHHHI 3a0e31edyBaTy O0e3IeKy HaCeJICHHs, BCTAHOBIIIOBATH KOHTPOJIb
3a IepeMIIeHHIM 0cCi0, 3a0e3reayBaTn JOTPHUMAHHS IOPSIKY Ta 3aKOHHOCTI. JIpyruM BaXXITHBUM ele-
MEHTOM € MiABUIIEHHS e(hEeKTUBHOCTI MPABOOXOPOHHUX OpPTaHiB Ta 3a0e3MeueHHs iX MaKCUMaJIbHOI MO-
oimizarii. HeoOximHO 3a0e3meunTn MmiIBUIIECHHS KBamiikallii, HaJlaTh HaJIeKHE CIOPSHKCHHsI, 3a0e3-
TIEYUTH 3B’S130K Ta KOOPJIUHALIII0 MIXK Mifpo3ainaMu. TpeTim eneMeHTOM € 3armo0iraHHs Ta MPUITHHEHHS
KOPYIILI{ Ta 3T0UNHHUX CXEM B YMOBaX BOEHHOTO CTaHy. 30KpeMa, 1€ 03Ha4a€ BCTAaHOBIICHHS KOHTPOJIIO
HaJl (hiHAHCOBUMU IOTOKAMU Ta 3a0€3M1€UEHHS IPO30POCTi BUTPAT AepkKaBHUX KoIITiB. KpiM Toro, Bax-
JIMBO IiABUIIYBATH CBIJIOMICTb HACEICHHS IIPO T€, K YHUKATH B3a€MOJIi 3 3I0YHHHAMH CTPYKTYPaAMH.
YeTBepTHM €IIEMEHTOM € 3a0e3MeueHHs MiXKHAPOIHOTO CITIIBPOOITHUIITBA Ta KOOPMHAIT il MiXk pi3-
HUMH KpalHaMH, OCKUIbKHA OpraHi3oBaHa 3JI0YMHHICTE MOKE OYTH TpaHCHaINiOHaIbHUM siBuIeM. Cy-
YacHa KpUMiHalIbHA CUTYyalis y cdepi opraHizoBaHOI 3JI0YMHHOCTI € 3aKOHOMIPHHM PE3yJbTaToM il
KOMIIIEKCY (haKTOpiB, OB’ SI3aHUX 3 MIEPEX1THUM NEPiOAOM, IOMMIKAMH Ta IPOPaxXyHKaMH y BUPIILICHH]
CTpaTeriyHuX Ta TAKTUYHUX 3aBJaHb pe(opMyBaHHs COL1aIbHOT, OTITUYHOT Ta EKOHOMIYHOI CUCTEMU
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cycninberBa. Henmpoaymani ekoHOMiuHI pedopmu, MIBUIKA PUBATU3AaLlisl, IEPEBEJCHHS BEIMYE3HUX
Jiep’KaBHUX KOILTIB Ta BIACHOCTI B IPUBATHY c(epy, 3irpajiy BUPIIIAIbHY POJb Y PO3BUTKY OpraHizo-
BaHOI 3JI04MHHOCTI B Ykpaini» [10, c. 78—79]. Inakiue kaxyuu, Ha IPEBEIUKHUI 5KaJlb, yMOBU BOEHHOI'O
CTaHy BiIOMBAIOTHCS JOCHTH HETAaTHBHO HA TisIFHOCTI IPAaBOOXOPOHHUX OPraHiB YkpaiHW, i, HaBIIaKH,
JIAFOTh TMO3UTHBHI YMOBH JUIsl 3IHCHEHHS POTUIIPABHOI isSUIBHOCTI TPAHCHAIIOHAILHIX OpraHi30oBa-
HUX 3TOYMHHUX yTPYTOBaHb.

Haocranok npusenemo nymxy H. II. CBupumoxa i O. €. Kopucrina, ski Harogocuiy, o
«...y 2017 poui €Bponos NpuiHAB JOCUTH CTPYKTYPOBaHY METOJOJIOTII0 CTPATEriyHOro aHali3y 0co-
6nuBocteil opranizoBanoi 310uMHHOCTI — SOCTA. [lana MeTofoorist po3pobieHa i aHaizy 3arposy,
CTBOPIOBAHOI OPTraHi30BaHUMH 3JIOYHHHUMH IPYIIaMH, MOXKe OyTH BUKOPHUCTAHA 3 ypaxyBaHHAM BifIoO-
BIJTHMX BIZIMIHHOCTEH /11 BUBYCHHS CIICIIU(IKHU 3arpo3 3JI04UHIB y cepi opraHi3oBaHOT 3JI0YHHHOCTI.
TaTepHer 3po6uB reorpadiuHi MipKyBaHHS MPAKTHYHO HE aKTyaJIbHUMHM, 4epe3 M0 HeoOXiqHO, 1100
MIPABOOXOPOHHI OpPraHy B3a€MOJIISIIH K 3 JICPKAaBHUMH, TaK 1 3 IPUBATHUMH 3al[IKaBICHHUMHU CTPYKTY-
paMu, MOJKJIMBO Yepe3 CTBOPEHHS KOOPAUHALIHHOrO 1eHTpY. IIpaBoOXOpOHHI OpraHy BUKOPUCTOBYIOTh
IH/IMKATOPHU OpraHi30BaHOI 3JI0YMHHOCTI, Bu3Ha4eHi Metofonorieto SOCTA. Ilpiopurerom y nmpoBeaeH-
HI TaKOTO aHAI3Y € 30ip iHpopMaii 3 MeTOI0 3a0e3IeUeHHS HAJIeXKHOT POOOTH BIAMOBIABHIUX MiIPO3-
JIUTIB TIPaBOOXOPOHHUX opraHiBy [11, ¢. 126]. To6To aBTOpH BKa3anu Ha 00OB’S3KOBE BUKOPUCTAHHS
MpaliBHUKaMH ITPaBOOXOPOHHUX opraHiB Metoaonorii SOCTA sk HalO1bI epekTHBHOTO 3ac00y cTpa-
TETi4HOT0 aHaJIi3y 3arpo3 BiJ OPraHizoBaHOI 3I0YMHHOCTI, 1110 MU OJHO3HAUHO MiATPUMYEMO.

Bucnosku. ITigBosuu niJcyMoK, 3a3Ha4UMO, 1110 HOPMATUBHO-IIPaBOBOIO 0a3010 AJ1sl T00YI0BH
KPUMIHAJIICTUYHOI METOAUKU PO3CIiAyBaHHS 370YMHIB, BAMHEHUX TPAHCHALIOHAIBHUMU OpIaHi30Ba-
HHMH 3I0YMHHIMHE yTPYIIOBaHHAMH OyTyTh BITUM3HSAHI Ta MIXXHApPOJHI HOPMaTHBHO-IIPABOBI aKTH, ce-
pel SKUX BapTO BUOKPEMUTH HACTYIIHI: 3akoH Ykpainu «I1po opraHizaliiitHo-1paBoBi 0CHOBH 0OpOTHOU
3 OpraHizoBaHoO 37M04nHHICTIO» Big 30 yepBHs 1993 p.; KpuminaneHuii Kofeke YKpaiHu Bij 5 KBITHs
2001 p.; KpuminanbHuil nponecyansHuii koneke Ykpainu Bif 13 xBitus 2012 p.; KonseHuis mpo B3a-
€MOJIOTIOMOTY B KPHMIHAJIBHHX CIIPaBaX MIXK Jep)KaBaMU-4IeHaMi €BPOIICHCHKOro C0103y, YXBaJICHY
29 TpaBHs 2000 p.; Konsenuis Opranisamii O6’ennannx Hauiit mpoti TpaHCHAIIOHAIBHOI OPraHizo-
BaHOI 3JIOYMHHOCTI, YXBaJICHA Pezomomefo 55/25 Tenepanbroi Acambiiei Bix 15 nuctonama 2000 p.;
KouBeHtiist mpo K16ep3n0q1/1HchTL : mignucana B M. bynanemr 23 nmucronana 2001 poky.; JlonarkoBuit
npoTtokos1 10 KoHBeHIIiT npo KiOep3I0YMHHICTD, SKUH CTOCYEThCS KpUMIHAMI3AI] il pacuCTCHKOTO
Ta KCeHO(OOHOr0 XapakTepy, BANHEHUX Yepe3 KOMII'IOTEepHi cucTeMH : mianucanuii B M. CtpacOypr
28 ciuns 2003 poxy; Konsenuis Pagu €Bponu mpo 3axoau U010 NPOTUALT TOPTiBIIi IIOAbMU, YXBaJIECHY
16 tpaBus 2005 p. y M. Bapmiagi, patudikoBana 3akonoMm Ykpainu Ne 2530-VI Bix 21.09.2010 p.
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SHAYEHHSA ITPABOOXOPOHHHUX OPTAHIB
B ITPOLECI PEAJIT3ALII ITPABA HA CIIPABEJAJIUBUU CY]

THE SIGNIFICANCE OF LAW ENFORCEMENT AGENCIES
IN THE IMPLEMENTATION OF THE RIGHT TO A FAIR TRIAL

VY npaHiif crarTi NpoaHani3oBaHO 3HAYEHHs IPABOOXOPOHHUX OPraHiB B MPOLEC pe-
anizanii mpaBa Ha CIPaBEIUBHIA Cya. METOH JaHOTO MOCIHIHKCHHS € KOMIUICKCHHI
aHaJli3 poji MPaBOOXOPOHHUX OpPraHiB y IMpoleci peanizauii npaBa Ha CIpaBEITUBHMA
CYII, SIKE TAPAHTY€EThCS SIK HALlIOHAJIBHUM, TaK 1 MDKHAPOJAHUM 3aKOHOAABCTBOM. Jlocii-
JOKSHHSI CIIPSIMOBAaHE Ha BUBYCHHSI OCHOBHHX aCIEKTiB y4acTi MPABOOXOPOHHUX OPraHiB
Ha PI3HUX CTaisIX KPUMIHAJIBHOTO TPOIIECY, @ TAKOXK IXHBOTO BIUIMBY Ha 3a0e3IeucHHS
JOTPUMAHHS CTAHJAPTIB CIIPABEUTUBOTO CYIOYMHCTBA.

Y po6OTi BUKOPHUCTAHO HACTYITHI HAYKOBI METO/IM TOCIIIKCHHS: JIIaJICKTHYHHHN, Tep-
MEHEBTUYHUIA, aHaJi3y Ta CHHTE3Y, JSHYyKIlii, CACTEMHOIO aHaji3y, MPaBOBUX aKCiOM,
(hopmanbHO-TOrMaTHYHUNA. Y XOJ1 aHaji3y 3aCTOCOBYBAJIMCH TOJIOKCHHS HOpPMATHB-
HO-TIPABOBHX aKTIB, HAYKOBI Mpalli Cy4acHUX BYCHHX, IPAKTHKA €BPOIEHCHKOTO Cyay 3
MIpaB JIFOMHH, 1110 JI03BOJISIE BCEOIYHO OLIIHUTH MPABOBI aCMEKTH TisSUIbHOCTI MPaBOOXO-
POHHHUX OPraHiB y KOHTEKCTI JOTPUMAHHS MPaB JIFOHHHU.

HaykoBa HOBM3HA pOOOTH MOJSTAE B CUCTEMHOMY MIiZXO/I 10 BUBUCHHS 3HAUCHHS
IPaBOOXOPOHHUX OPraHiB y 3abe3leucHHi [paBa Ha CHIPABEJIMBHH CyJ Yepe3 aHai3
CNEMEHTIB CIIPAaBEUIMBOTO CYIOUMHCTBA. Y AaHiil pOOOTi BU3HAYCHO KIIOYOBY POJIb IIPa-
BOOXOPOHHHX OPraHiB Ha CTafii A0CYI0BOTO PO3CII/lyBAHHS Ta B XOA1 CY0BOTO PO3IIIs-
ay. 3okpema, 1ocitipkeHo GyHKLii npokypopa, opranis HanioHanbHOT o Ta iHmmx
MPaBOOXOPOHHUX OPraHiB Y KOHTEKCTi 3a0€3MEUEHHs JTOTPUMAHHS MPUHIUIIB Ty0Tid-
HOCTI, 3aKOHHOCTI, PO3yMHHUX CTPOKIB Ta 3aXHCTY IIPaB yYaCHUKIB CyZ0BOTO MPOIIECY.

HpaBooxopOHHi OpraHd 3aiiMaoTh HPOBIJAHY POJb Y FapaHTyBaHHI IpaBa Ha CIpa-
BE/IJIMBHUI Cy/I, BUKOHYIOUM (pyHKIT 3a0e3redeHHs 3aKOHHOCTI Ha BCIX CTaisiX KpUMi-
HanbHOTO TIporiecy. lIpokypop 3abesnedye JOTPUMAaHHS MPABOMIPHOCTI JOCYI0BOTO
pO3CJ'[1}1yBaHH$[ Ta l'Il}ITpI/IMye ACpIKaBHE O6BI/IHyBa‘{CHHH 1'[1}1 qac CyIlOBOFO po3IIAny,
CHPHSIOYH BiIKPUTOCTI Cy0BOro mporecy. Opranu HarioransHoi mominii 3abe3meuy-
10Th BUKOHAHHS CY/IOBUX PilllEHb Ta JOTPUMAHHA PO3yMHHUX CTPOKiB. JlisulbHiCTh mpa-
BOOXOPOHHHX OPraHiB CIPSMOBAHA Ha 3a0€3MEYEHHS CIPABETUBOCTI CY/IOMHHCTBA BiJl-
TOBITHO 710 Mi>KHAPOJHMX CTAHJAPTIB i HAIlIOHATBLHOTO 3aKOHONABCTBA, 11O IAPaHTYyE
AOTPUMAHHSI TIPAB JIIOJMHY i CIIPUSIE 3MILHEHHIO BEDXOBEHCTBA IIPaBa B YKpaiHi.

Kniouogi cnosa: npaso na cnpageonusuii cyo, npasooxoponui opeanu, He3anedlc-
HICMb, 3AKOHHICMb, NYOLIYHICMb.

The article analyzes the importance of law enforcement agencies in the process
of implementing the right to a fair trial. The purpose of this study is a comprehensive
analysis of the role of law enforcement agencies in the process of implementing the
right to a fair trial, which is guaranteed by both national and international legislation.
The study is aimed at studying the main aspects of the participation of law enforcement
agencies at different stages of the criminal process, as well as their impact on ensuring
compliance with fair trial standards.

The following scientific research methods were used in the work: dialectical,
hermeneutic, analysis and synthesis, deduction, system analysis, legal axioms, formal-
dogmatic. The analysis used the provisions of regulatory legal acts, scientific works of

© MAWKA M.B. — aJBoKaT, KaHIMIAT IOPHANYHAX Hayk, Bukiagad (Camuipkuii hpaxoBoBHii
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modern scientists, the practice of the European Court of Human Rights, which allows
a comprehensive assessment of the legal aspects of the activities of law enforcement
agencies in the context of compliance with human rights.

The scientific novelty of the work lies in the systematic approach to studying the
importance of law enforcement agencies in ensuring the right to a fair trial through the
analysis of the elements of fair trial. This paper identifies the key role of law enforcement
agencies at the pre-trial investigation stage and during the trial. In particular, it examines
the functions of the prosecutor, police and other law enforcement agencies in the context
of ensuring compliance with the principles of publicity, legality, reasonable deadlines
and protection of the rights of participants in the trial.

Law enforcement agencies play a leading role in guaranteeing the right to a fair trial,
performing the functions of ensuring legality at all stages of the criminal process. The
prosecutor ensures compliance with the legality of the pre-trial investigation and supports
the state prosecution during the trial, contributing to the openness of the trial. The National
Police ensure the execution of court decisions and compliance with reasonable deadlines.
The activities of law enforcement agencies are aimed at ensuring the fairness of the trial in
accordance with international standards and national legislation, which guarantees respect
for human rights and contributes to strengthening the rule of law in Ukraine.

Key words: right to a fair trial, law enforcement agencies, independence, legality,
publicity.

Beryn. Parudikyroun KoHBeHIi0 mpo 3aXHCT MpaB JIIOIWHU Ta OCHOBOIIOJIOXKHHX CBOOOL,
VYkpaiHa B3siia Ha cebe 3000B’s13aHHST JJOTPUMYBATHCh €BPOICHCHKUX CTaHIAPTIB y cdepi mpas Jito-
JIUHH, 30KpeMa TIpaBa Ha CIIpaBe/IJIMBUI CyJl, BA3HAYCHHS SKOTO 3aKpirieHo y crarti 6 Konsenii. He
MEHII BXXJIMBHM € 3aKPIIICHHs 1IaHOTO MpaBa B OCHOBHOMY 3aKOHI HalIol JiepKaBu, caMe TOMY CT. 55
Koncrutynis YkpaiHu rapaHTOBaHO KOXKHiH 0C001 MOMJIUBICTB 3BEPTATUCh JI0 CYAY 3a 3aXUCTOM Ta I10-
HOBJICHHSIM CBOTO HOPYIIEHOTO MpaBa, a TAKOX, MiCis BUKOPUCTAHHS BCIX HALIOHATBHUX IOPUANIHUX
CIoCco0IB 3aXUCTY, 3BEPTATHCS 34 3aXUCTOM CBOIX MpaB i CBOOOJ /10 BiIMOBITHUX MIKHAPOTHHUX CY/I0-
BUX YCTaHOB YM OpraHi3alliii, 4IeHOM sKuX € Ykpaina [1].

Y naHOMy KOHTEKCTI peati3allisi ipaBa Ha CIpaBe/UIMBHUi Cy/l Ha HAIlIOHAILHOMY PiBHI € KITFOYO-
BOIO, SK JUI1 BUKOHAHHS MIKHAPOIHHUX 3000B’I3aHb, TaK 1 A7 (JOPMYBaHHS y CyCIiNIbCTBI BIIEBHEHOCTI
y CHPaBEeJIMBOCTI CYJOUMHCTBA. JIOCTiPKeHHS 3HAaUCHHS Ta POJIi IPAaBOOXOPOHHUX OPraHiB B IpoLeci
peanizaii IpaBa Ha CIPaBeUIUBHIT CY/] CHPHATHME PO3BUTKY CyJacHOTO IIPABOBOTO CYCITIIBCTBA, 3ikic-
HEHHIO CIPaBEJIMBOTO CYIOYMHCTBA Ta BHKOHAHHIO MKHAPOIHHUX 3000B’s13aHb y cdepi Mpas JTOANHH.

IMocranoBka 3aBaanHs. Mera poOOTH MOJIATAE B POBEACHHI KOMILIEKCHOTO JIOCIIKSHHS 3Ha-
YEHHs PABOOXOPOHHUX OPraHiB B MpoIleci peasizailii mpaBa Ha CIpaBeJIUBHUI CY/I.

3Ha4eHHsI MPaBOOXOPOHHUX OPTaHiB ITiJ] yac peasizallii mpaBa Ha CIIPABEATHUBHNA CY/ 1OCITIIKY-
BaJIM HACTYIIHI BUEHI Ta HayKoBIi cyuacHocTi: linenko €. B., boiiko O. B., [Ipoxonenko O. b., Kanyx-
Ha O. M., Kysbmenko K. O. st poss’ﬂsaHHﬂ TOCTAB/ICHNX 3aBaHb, ABTOPAMH BUKOPHCTAHO HACTYIIHI
METOIM JOCII/DKCHHS: JiaNeKTHYHUH, TepMCHEBTHYHHIA, aHaJi3y Ta CHHTE3Y, NeAYKIll, CHCTEMHOTO
aHaJi3y, IpaBoOBHUX aKkCioM, popMaTbHO-TOTMATHIHHH.

Pe3yabrarn gocaizxennst. [IpaBo ocoOu Ha cripaBeUIMBHIA Cy/I € OXHUM i3 QpyHIaMEHTATBHUX
IpaB JIFOIMHH, siKe rapaHToBaHo cT. 55 Konctutynii Ykpainu (nani — KY) ta ct. 6 KonBeHiii mpo 3a-
XHCT TMPaB JIFOJMHU 1 0CHOBOMONOKHUX cBoOo (nami — €KIIJI, Konsenuist). ¥ ct. 6 €KII dpopmans-
HO BU3HAYCHA CYKYITHICTh €JICMEHTIB IpaBa Ha CIPABEUIMBHUI Cy/, A0 SKUX BXOJHUTH: HEOOTSKECHUI
IOPUIMYHAMH Ta CKOHOMIYHUMH IIEPEIIKOAAMHU JIOCTYI J0 CyA0BOi YCTAaHOBH, HAJICKHY (CIPABEUIHBY)
CYHOBY NIPOLEYPY, ITyOTIYHUH CYJOBHIT PO3IIISLA, PO3yMHHUI CTPOK CYJOBOTO PO3IIISLY, PO3IIIS]] CIIPABH
HE3aJISKHUM 1 OE3CTOPOHHIM CYZOM, BCTAaHOBJICHHM 3akoHOM [2]. Uepe3 nmpu3My eJIeMeHTIB IpaBa Ha
CIpaBe/UIMBHN CyjI, BU3HaYeHUX y cT. 6 €KIIJI npoBeaeHo aHe A0CIiKCHHS 3HAYCHHS TIPAaBOOXOPOH-
HUX OpraHiB B MpOIIeCi peasi3allii mpaBa Ha CIpaBe/UIMBHUIL CyI.

VY 3aKoHOAABCTBI YKpaiHM BiACYTHIM €AMHMH HOPMAaTHBHO-IIPABOBHH aKT, SKWil OM BU3HAuaB
MOHATTS Ta nepenifc npaBooxoponHux oprauis. Ha xymxy Tauist B., uepes mupoke TIyMa4eHHs 1pa-
BOOXOPOHHOT (byHIcuu J10 [IPABOOXOPOHHUX OPTaHiB BiJtHOCATHCS Maiike BCi OpraHy BUKOHABYOI BJIAJIH,
SIKi B Till YM 1HIIIH Mipi BUKOHYIOTH IPaBOOXOPOHHI (DYHKIIIT 200 3/1iHCHIOIOTH OMOCEPEIKOBaHY TPABO-
OXOPOHHY JiSUTBHICTB [3].

I3 cucremHoro anamizy 4. 1 ct. 2 3akony Ykpainu «[Ipo gep:kaBHHIi 3aXUCT MPALiBHUKIB Cy1y
1 MPAaBOOXOPOHHUX OPraHiBY» BUIUIMBAE, MIO IO CHCTEMHU NPABOOXOPOHHHMX OpPTaHIB BXOIATH: OpPraHd
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npokyparypu, HanionaneHoi nomiuii Ykpainu, ciyxOu 6e3nexu, BificbkoBoi ciryxOu MpaBOHOpPsSAKY
y 36poiinux Cuiax Ykpainu, Hanionanbne antukopynuiiine 01opo YkpaiHu, OpraHu OXOpOHU JepKaB-
HOTO KOpIOHY, bropo exoHOMIYHOI Oe3nekn YkpaiHu, OpraHy Ta yCTaHOBH BUKOHAHHS [TOKapaHb, CIIiIYi
130JIATOPH, OPTaHu JEPKABHOTO (PiHAHCOBOTO KOHTPOITIO, pUOOOXOPOHH, JAEPIKABHOI JIICOBOT OXOPOHH,
IHIIII OpraHw, sIKi 3/1iHCHIOIOTh IPABO3aCTOCOBHI a00 MpaBoOXOopoHHI GyHKIIIT [4].

Ha ocHOBI BHIIle HABEJICHOTO, BBAKAEMO 32 HEOOXI/JHE BUKJIACTH Y HACTYIHIN PeAaKIiii TepMiH
«IPABOOXOPOHHI OpraHmW» — IIe JACpKaBHI YCTaHOBH, SIKi JIFOTh B CHCTEMI OpraHiB Jiep>KaBHOI BJaJu
Il BUKOHYIOTh Jep>kaBHi (QyHKIII B pi3HUX cepax BHYTPILIHBOI Ta 30BHIIIHBOI AiSIBHOCTI AEpiKaBH,
OCHOBHE 3aBJaHHs SIKMX IOJSrae B 3a0€3MEeUYeHH] 3aKOHHOCTI, 3aXUCTy IpaB Ta 3aKOHHUX IHTEpeciB
TPOMAJISTH, IOPUINIHIX 0Ci0, 00poTHOi 3 KpUMIHATEHIMHE Ta IHITUMH MPaBONOPYIICHHIMN.

3a3HaYCHUI BUILE MEPerTiK MPaBOOXOPOHHHUX OPTaHiB MOXKHA 3iCTABHUTH 3 €JIEMEHTAMH ITpaBa
Ha CHpaBeUIMBUHN Cyl, siKi Bu3HaveHi y cT. 6 €KILJT s aHamizy Ta BU3HAYCHHS 3HAUCHHS Ta BILTUBY
IIPAaBOOXOPOHHUX OPraHiB HA 3a0e3MeUCHHS MTpaBa Ha CIPaBEAIMBUI CYI.

ITpoxypop 3ailicHIOE HAIAA 32 AOAEPKAHHAM 3aKOHIB ITil 4ac MPOBEAECHHS AOCYAOBOIO PO3-
cligyBaHHS y (OpMi IpolecyalbHOro KEpiBHUITBA JIOCYIOBUM pPO3CIifyBaHHAM. BinmosigHo no
4. 1 c1. 36 KpuminansHoro npouecyansaoro Kogekcy Ykpainu (nani — KIIK Ykpainu), npoxypop iz
Yac 3OICHEHHS CBOIX IIOBHOBa)KEHb € CAMOCTIIHUM Yy CBOTH MpolecyanbHii AisuTbHOCTI. BTpydanns
B JISUTBHICTH TIPOKYpOpa Oci0, sIKi He MAroTh HAaZaHUX HA T€ 3aKOHOM ITOBHOBa)XEHb 3a00pPOHSETHCS.
Yacrunoro 2 crarti 36 KITK Ykpainu BU3Ha4eHO Mepertik MOBHOBaYKEHb TIPOKypopa [S].

[MinTpumyroun aep:xkaBHe OOBHMHYBAYCHHS, MPOKYPOp 3a0e3redye MPUHIKI MyOIIUYHOCTI, STKUi
HIIKPECIIIOE BIIaJIHO-OpraHi3alliifHy isUTbHICTh OCAI0BUX 0CI0 Y KpUMiHAJIBHOMY TPOBaJKEHHI Bi-
noBifHO 10 HOpM unHHOrO KITK BHHSTKOM 3 MPHHIMIY MyONiYHOCTI € KpUMiHAIbHE MPOBAKEHHS
y ¢dopmi npuBarHoro o6suHyBadeHHs [6]. Bignosigno o 4. 1 cr. 340 KIIK npokypop Mae mpaBo Ta
BOJIHOYAC O0OB'SI30K BiIMOBUTHCS BiJl IIATPUMKH JICPYKABHOTO OOBHHYBAUCHHSI B CY/Ii JIUIIIC Ha IMTiCTaBl
pe3yNbTaTiB CyJJ0BOTO PO3IIISY, SIKIIO BiH MAiie IO MEPEKOHAHHS, 1[0 BUCYHYTE OOBHHYBAa4YCHHS HE
3HAXOIUTD MiATBEPIKECHHS y EPEBIPEHHUX CYIOM JJOKa3ax.

Kaxnoseup C. O. 3a3HauuB, 110 i Yac MiATOTOBKH JI0 MiJArOTOBYOTO CYJOBOTO 3acCiiaHHs MPo-
Kypop Ha eTami AOCYIOBOIO PO3CIiJyBaHHsS BHUpIlIye MUTaHHS PO (OPMY 3aKiHUEHHS JOCYIOBOTO
poscnigyBanHs. [IoBHOBaXKeHHsI IPOKypOpa Ha €Talli 3aBEpILIEHHs JOCYI0BOIO PO3CIiAyBaHHs Ta Ha
CTaii MiATOTOBYOTO MPOBAKEHHS TICHO B3a€MOIIOB’s13aHI MK c000I0, a MIATOTOBYE CYJI0BE 3aCiTaHHT
3YMOBJIIO€ HEeraliHe MPUUHATTS MPOLIECyaTbHUX PillIeHb TPOKypopoM [7, ¢. 186].

Takox, MPOKypop Ha CTail MiArOTOBYOrO CYIOBOTO 3aCiIaHHs HAIJICHUI TTOBHOBAYKCHHSIM YKJIa-
JIaTH YTOJy MPO BH3HAHHS BHHYBATOCTI, OCKUILKM OCTaHHS MOXe OyTH yKJIajieHa JIMIIE 3a HIIIaTHBOIO
HpOKypopa abo o0BHHYBaueHOro. KpiM Toro, mpokypop Moe 3MiHUTH JepikaBHE OOBHHYBadeHHs abo
HOTro 00CST y BUIA/IKy BCTAHOBJICHHS HOBUX (DaKTHYHNX OOCTABHH KPUMIHAIBHOTO MPABOIIOPYIIICHHS.

IIpokypop B OKpeMHUX BHIaJKaxX HaJiICHHH MpaBOM IHII[IIOBATH CYJIOBHH MpoIiec, 30KpemMa
npea’ sIBISITH HUBUTBHAN MO30B B IHTEpecax Jep)KaBU Ta IpOMaJIsiH, sKi yepe3 (Gi3WmuHuUil CTaH 4 Mare-
plajibHE CTAaHOBHIIIE, MOXUIIN BiK, HEIOCSTHEHHS TIOBHOJITTS, HE/II€3/1aTHICTh 200 0OMEKEHY JTi€3/1aT-
HICTh HECIPOMOYXKHI CaMOCTIHHO 3aXHUCTHTH CBOI MpaBa, y MOpsIKy, nependadeHomy ium Konekcom ta
3aKOHOM, OCKap KyBaTH Cy/I0Bi pillieHHsI B OpsiKy, BctaHoBieHomy KITK. TTpokypopu crierianizoBaHot
AQHTUKOPYILIHHOI IPOKYypaTypH yIOBHOBa)KEHI 3BEPTATUCh O BHUIIOro aHTUKOPYILIHHOIO cyay i3 Mo-
30BOM PO BU3HAHHSA HEOOIPYHTOBaHMMH akTWUBIB. CTHCII CTPOKU PO3IVIALY JAHUX CIPaB Ta CIELH-
(iuHumii HpeAMeT 10Ka3yBAHHS MOXYTh OyTH IPEMETOM HACTYITHHX HAyKOBHX PO3POOOK y KOHTEKCTi
peanisauii IpaBa Ha CIPaBEUIMBHH CyJ.

VYkpaiHa T0CHTh CTPIMKO TIEPEBOINTH 3aCO0M KOMYHIKAIIT y U(PPOBY, CIECKTPOHHY Ta iHpOopMa-
iy GopMy. YYacCHUKH CY/IOBOTO 3aCiIaHHS YACTIIIEC MOAAI0Th KJIOMOTAHHSI TIPO MPOBEICHHS CYJT0BHX
3aciJlaHb y peKUMI BiIeOKOH(]EpEeHIiT y MPUMIIICHHI Cyay 3a MiClIeM 3HaXO/KCHHS y4aCHUKA CIIPABH,
y IPUMIILEHHI CJIIAYOTO 130J5TOpa 200 3a JOIOMOIOI0 BIAaCHOI0 oOsaiHaHHs. TakoX, y4aCHUKHU CIIPaBU
MOXKYTbh 3BEPTaTUCS 3 HPOIECYaJTbHIMH JOKYMEHTaMH JI0 Cyly HIISXOM HalpaBJIeHHS iX Ha o(iuiiiHy
SIIEKTPOHHY aJpecy CyAy 3 000B’S3KOBHM CKPIIUICHHSM iX BIACHUM €IEKTPOHHHM IM(POBUM i IIH-
coM abo 3a gonomororo cucremu «Enexrponnuii cym» [8, 9].

OTxe, IPOKYPOP 3IiHICHIOE CBOT TOBHOBAKCHHSI Y KPUMIHAJIBHOMY MPOBA/KCHHI 3 HOTO 1movar-
Ky Ta J0 3aBEpIICHHS, BUCTYNAE rapaHTOM 3aKOHHOCTI Ta 3a0e3redye DoJep)KaHHS MpOLeCcyaTbHUX
rapanTiii, siki nepenoadeni 3akoHoM. EdekTuBHa poOoTa IpoKypopa € HeoOXiAHOI /Il BUKOHAHHS
3aBJaHb KPHUMiHAIBHOIO MPOBA/DKCHH, 3a0e3MeUCHHS I0TPHMAHHS PHHLIITY BEPXOBCHCTBA PaBa,
BU3HAHHSI JIFOJMHH, il JKUTTA 1 310POB’s1, Y€CTI i MAHOCTI, HEJOTOPKAHHOCTI, O€3MEKH HaliBHILOKO COLYi-
aITbHOIO [IHHICTIO, 3aKOHHOCTI, CIIPaBEUTMBOCTI, HEYNEePEKCHOCT] Ta 00’ €KTHBHOCTI.
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Binnosinuo 1o ct. 39 KIIK kepiBHUKH OpraHy J0CyJJ0BOTO pO3CIIilyBaHHS Ta Ji3HAHHS 3000B'sI-
3aHi 3/1ifiCHIOBaTH KOHTPOJIb 32 JOTPUMAHHSIM BUMOI YHHHOIO 3aKOHOJABCTBA IIiJ| 4ac 31ilicHeHHS 10-
CYZIOBOTO pO3CIIiyBaHHS, B)KUBATH BCIX HEOOXITHMX 3aXOAIB JJISl YCYHEHHs HOpPYIIEHb CII4Oro Ta
Ji3HaBa4a, 3a0e3MeUyOud BIAMOBIIHICTD il CNIJACTBA Ta Ji3HAHHS YMHHHM MPABOBUM HOpMam, pe-
aJTI30BYIOYM TIPHHIIUI 3aKOHHOCTI. TakuM 4YMHOM, SIK KEPIBHHK OpraHy JOCYIOBOTO pPO3CIiAyBaHHS,
TaK i KEPIBHUK OpraHy J{i3HaHHS BiJ[IrPalOTh KIFOYOBY POJIb Y 3a0€3MEUCHHI 3aKOHHOCTI Ta HAJIC)KHOTO
3IiICHEHHS I0CYI0BOTO posciiayBanHs [S5, 10 ¢. 137].

I3 cucTeMHOro aHani3y NOBHOBAXXEHb KEPIBHUKA OpraHy HOCYAOBOIO PO3CIIiyBaHHS BUILIMBAE
10 OCTAHHIN 371MCHIOE He JMIIe OpraHi3aliiiHi IOBHOBaXXEHHS, a i KOHTPOJbHI, IIpoLecyalbHa Mi-
SIBHICTh KEPIBHUKA OPraHy JOCYZOBOIO PO3CIliflyBaHHs 3a0e3leuye yMOBH HJIs e(heKTUBHOI poOOTH
/JIeNNX Ta KOPCTKUI KOHTPOJB 32 TOTPUMAaHHAM HUMH BUMOT YHHHOTO 3aKOHO/IABCTBA, IO CIPHSIE
3a0€3MEeUYCHHIO TOTPUMAaHHIO MIPaB Ta CBOOO ] IPOMA/ISH.

Crarrero 28 KIIK 3akpiruieHo, 110 KoKHa MporecyaibHa dis ado mpoliecyanbHe PillIeHHS i
4ac KPUMIHAJIBHOTO MIPOBAXKEHHs MTOBUHHI OyTH BUKOHAHI a00 MPUHHATI B po3yMHi cTpoku. IIpoky-
pop, caiguuil cyaus, cys 3a0e3neuyoTh IPOBEICHHS JOCYJOBOTO PO3CIIiyBaHHS Y PO3YMHI CTPOKU.

Crarrero 308 KIIK rapanToBaHO mpaBo y4acHHKIB KPHMIHAJIBHOIO NPOBAUKCHHS Ta 1HIIMM
oco0am, IpaBa 1M 3aKOHHI IHTEPECH SIKUX 0OMEKYIOTbCS Ml YaC JOCYAOBOIO PO3CIIi/yBaHHS, OCKap-
JKUTH IIPOKYPOPY BHILOTO PiBHS HEAOTPUMAHHS PO3YMHHX CTPOKIB CIII4MM, Ji3HABAYeM, IPOKYPOPOM
ITi/1 9ac JOCYAOBOTO PO3CIiTyBaHH, a CIIy:KOOBI 0COOH, sIKi BUHHI B HEJOTPHUMAHHI PO3yMHHX CTPOKIB,
MOXYTb OyTH NPUTSITHYTI 10 BiJINIOBIaIbHOCTI, BCTAHOBIICHOT 3aKOHOM.

ITpuHIUI PO3YMHUX CTPOKIB, TAaKOXK, 3aKpiluieHo y 4. 1 cT. 6 uiei KonBeHuii, BifnoBinHO 10
SKOi KOKHa 0c00a, IIPOTH SIKOI BUCYHYTO KpUMiHaJIbHE OOBHHYBAUEHHs, Ma€ IIPAaBO Ha CIIPABEUINBUIM
1 myOIiuHMHA o3IV CIPaBH BIPOAOBK PO3YMHOIO CTPOKY HE3AJIEKHUM 1 6€3CTOPOHHIM cynoM [2].

€CI1JI y cBOiX pillleHHSX 3a3HaYaE, M0 Y KpUMIHATBHAX CIIPaBaX «PO3YMHUH CTPOK» PO3IOYH-
HAETHCS 3 MOMEHTY TIpe/1’ IBJICHHS 0c00i 00BUHYBAUEHHS, 110 MOXE BiJOYTHCH SIK 10 MOMEHTY PO3TIISAY
CIIPaBH B CY/Ii, TaK 1 3 THS apeLITy, JIHs, KOJIH BiAMOBiIHA 0c00a Oyna oiiiiHO MOBiIOMIICHA, IO IPOTH
Hel BUCYHYTE OOBHHYBau€HHS y CIIpaBi, a00 3 AHs, KoM Oyio po3nouaro nonepeaHe ciiacrso. €CCILT
B pimeHHi «Mepit npotu YkpaiHwy» 3a3HauuB, 110 «OOBUHYBAYE€HHSD BiIMOBIAHO 0 MOJIOXKEHb CTATTi 6
KouBeHii Moxke OyTH BU3HAYCHO K «O(DILiiHE OBIIOMICHHS, HAaHE 0CO01 YIOBHOBaXCHIMH TIPS/
CTaBHUKAMH BIIAJIU, B I1iATBEP/UKCHHS TOTO, 110 BOHA BUNHHIIA 3II0YHHY, BUSHAYCHHS, SIKE TAKOXK BiIO-
BiJla€ KPHUTEPIt0, 1110 «CI/ITyaIIl}I (TMi103pIOBAHOT0) CYTTEBO HOFIpHIHJIaCB)) [11].

3mificHeHHSI CITi TuKX (PO3IIYKOBHX ) Ta MPOLIECYaATbHUX JTii MPAIliBHUKAMHU OPraHiB JI0CYA0BOIO PO3CITi-
JIyBaHHS1 y CTPOKH, BCTAHOBJICHI YMHHHIM 3aKOHOJABCTBOM, O€3M10CEepEeIHBO BIUIMBAE HA JOTPHMAHHS IPHUHIII-
Iy PO3yMHHX CTPOKIB Ta 3AiHCHEHHS €peKTHBHOTO TOCYI0BOTO PO3CIIiTyBaHHs KPUMIHATIBLHOTO IPOBAHKEHHSL.

[Tpoxypop 30008’ a3aHMI 320€3MEYUTH YHaCHUKAM CY/I0BOTO MPOBA/KEHHS IOCTYII JI0 Marepialis,
OTPUMAHUX y Pe3yJIbTaTi IPOBEACHHS ClIiIUnX (PO3LIYKOBUX) Ta IPOLECyalbHUX JIil, sKi Oynu 3ailicHEeH1
Ha MiJCTaBl JOpYYeHHs cyny, B mopsaky ct. 290 KIIK Ykpainu. B nanomy KOHTEKCTi, 000B’SI30K TOTPH-
MaHHS PO3YMHHX CTPOKIB B KDEMIHAILHOMY ITPOBA/DKEHHI MOKJIAIAE€THCSI, TAKOXK, HA IPOKYPOPA.

Ha BiamoriaHi migposainm opraniB HamionansHoi modinii, Cioyx0u Oesnexu Yipainu, Bropo
ekoHOMI4HOT Oe3rnieku Ykpainu, HaimioHansHe aHTHKOpYyIIiitHe Oropo Ykpainu abo Jlep:kaBHe Oropo
po3ciligyBaHb MOXKE OyTH IOKJIAJEHO BUKOHAHHS YXBaJlU Ipo 3xiificHenHs npusony. Ciayx00Bi ocodu
3a3HaueHUX NPABOOXOPOHHUX OPraHiB 3000B’s3aHi OTOJIOCHTH 3MICT YXBalH 0CO0i, 00 SIKOI BOHA
3aCTOCOBYETECSI, TA CYHPOBODKYBATH 0COOY 110 MICIIsl BUKIIHKY, SIKE 3a3Ha4CHO B yXBai [S].

IIpe3yMmIiLLisl HeBUHYBATOCT] — Lie 00’ EKTUBHE PABOBE MOIOXKEHHSL, 3BEPHEHE 110 BCIX TPOMaJISTH, TI0-
CaJioBUX 0Ci0, epKaBHUX 1 TPOMAJICBKHX OpTaHi3allii, 10 TPOMaJICHKOT JyMKH B LIIJIOMY, SIKHI 3aKpiIIEHO
y cT. 62 KoHcruryii Yipainu. Y cuily NpUHIMITY TPEe3yMITLlii HEBUHYBATOCTI BC1 CYMHIBH IOJIO MOJIIT ITOPY-
LIEHHS Ta BUHHOCTI 0COOM, 1110 MPUTATYETHCS IO BIIMOBIJaIbHOCTI, TIiyMadarhcsi Ha il koprcTb. HemoBeneHi
TOJisl Ta BUHA 0COOU MalOTh OyTH NPUPIBHSHI JO JOBEAECHOI HEBUHYBATOCTI L1i€i 0cOOH.

31iliCHIOI0UN TOCYIOBE PO3CIIiAYBaHHS KPUMIHAIBHOTO IPOBAIXKEHHS OPraHu JOCYI0BOIO PO3-
CJ'IiZ[YBaHHSI 3000B’s13aH1 BKHBATH 3aXO/IB III0J10 TAPAHTYBAaHH PE3yMIILii HEBHHYBATOCTI 0C0O0I, CTO-
COBHO SIKOT TaKe PO3CILiZyBaHHs 31IHCHIOETBCS, 110 HACAMIICPE BUPAKAETBCS Y TOMY, LIO CIIyKOOBi
0co0H IOBUHHI 30MpaTH Ta IPUEAHYBATH 110 MaTepiailiB IPOBAUKCHHS JOKA3H, Ki CBIf4aTh HE JIMLIC
PO BUHYBATICTh OCOOM y BUMHEHHI NPaBOMOPYIICHHS, aje Ti, sSKi OyIyTh JOKa3yBaTH MPOTHIICKHE,
3a3Ha4aTH y NpOLEeCyaIbHUX AOKyMEHTaX, 0 0co0a MiT03pI0EThCs a00 0OBUHYBAUY€ETHCS Y BUMHEHHI
[IPaBOIOPYLIEHHS, a He 1110 0c00a BUMHMIIA JJaHE IPABONOPYILCHHS.

Hauionanbna nomiuist, Ciyx0a Gesneku YkpaiHu Ta LEHTPalbHHUI OpraH BUKOHABUOI BIIaju,
SKUH 37IHCHIOE YIPaBIiHHA y cepl BUKOHAHHS ITOKapaHb BiANOBINAIOTH 32 BHKOHAHHS 3aBJAHb IIOJI0
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3a0e3neueHHs Oe3MeKH YYaCHHUKIB KPHMMIHAJIBHOTO MPOBA/DKEHHS Ta iX ONM3BKMX BiJIIOBIAIOTH Ta 30-
00B's13aH1 320€3EUUTH HAJIEKHUN PIBEHb 3aXUCTY 0Ci0, 0COOIMBO B YMOBAX MiJBUILIEHOIO PU3UKY UL
IXHBOI'O JKUTTS, 30pOB's a00 MallHOBUX 1HTEpECIB, 3 oAy Ha crnenudiky crpaBy. Oi3UYHUN 3aXUCT Ta
3MiHa MICIIsS POKUBAHHSI € KOMILICKCOM 3aXOJIiB, SIKi CIIPSIMOBAHI Ha MiHIMI3a1lii0 MOKIMBHUX 3arpo3 [12].
3a3HauCHUIT MEXaHi3M KOHTPOJIIO BUCTYIIA€ TAPAHTOM HEOTOPKAHHOCTI MPaB yYaCHUKIB KPUMIHAIBHOTO
CYJIOYMHCTBA, CIPHUSIOUN pealtizallii MPUHIKIY CIPABEIMBOCTI i 3a0€3MEUeHHI0 TXHBOTO 3aXHCTY BiJl
MOXIIMBHX TIOCSITaHb 3 00Ky 0Ci0, 3alliKaBJICHHUX y Pe3ylbTaTax CyA0BOIr0 pO3IVISILY, IO B CBOKO YEpry Jae
MOJKJIMBICTB PeaizoBYBaTH MIPUHIIHII HE3aJIEKHOCTI Ta CHPABEUIUBOCTI CYJJOBOIO IIPOLIECY.

Takox, il Yac MPOBECHHS CITYNX (PO3IIYKOBHX) Ta MPOIECYaIbHHX Ailf OpraHH JO0CYA0BOTO
Ppo3ciiyBaHHS 3000B's13aHi 320€3MEUUTH HEMOMYIICHHS KaTyBaHb Ta IHIHX XOPCTOKHX, HETIOJCEKIX
a00 TakuXx, 10 MPUHWKYIOTh T1IHICTh, BU/IIB IIOBOKCHHS 1 MOKApaHHSI.

[IpaBo yB’sS3HEHOTO MaTH JOCTYII JI0 TIPABOBOI JIOMIOMOTH € OCHOBOIIOIIOYKHOIO TapaHTIEI0 MPOTH
YKOPCTOKOTO TTOBOJDKEHHS. YC1 BUHSTKH, 1[0 CTOCYIOTHCS pealti3ailii I[boro mpasa, MatoTh OyTH YiTKO BH-
3HAYEHUMH, a IXH Jist Mae OyTH cyBOpo oOMeskeHa B yaci. Kpim 11boro, MpUHHATTS HalliOHAJbHUMHU Cyia-
MH 32 OCHOBY IICPBHHHI ITOKa3aHHs 0COOH, Y SIKHX BOHA 3i3HAJIACs B yYMHCHHI 3JI0YMHY, HE ITiATBEP/IHBIIH
X THIIMMH JJOKa3aMH, OTPUMAHUMH IUISIXOM MIPOBEISHHSI TOJAJBIINX CIITYMX M, 110 MPU3BENIO JI0 BUU-
HEHHsI ICTOTHOTO MOPYIIEHHSI OpraHaMy JOCYAOBOTO PO3CIIiAyBaHHS MpaBa Ha CrpaBeiuBuii cyn [13].

HecrannapTHOIO € y4acTh NMPOKypopa y CIpaBax MpO BH3HAHHS HEOOTPYHTOBAaHHMH aKTHBIB
B KOHTEKCTI IpaBa Ha cripaBeTnBUi cya. CTHCITI CTPOKH PO3IIISLY NaHOT KaTeropii crpas Ta crienndiv-
HUI TIpeMeT JOKa3yBaHHI MOXKYTh OyTH MPEIMETOM HACTYNHHUX HayKOBHUX PO3POOOK.

BucHoBku. 3a pe3ynbrataMu IpOBEICHOTO A0CHTIPKEHHS (POPMYEMO HACTYITHI BUCHOBKH:

— Ha 3aKOHOJIaBUOMY PIiBHI HE 3aKpPIIICHO BH3HAYEHHS TEPMIHY «IIPAaBOOXOPOHHI OpraHi» Ta
MepeNiK OpraHiB JepKaBHOI BIIAJHM, SIKi 10 HUX BXOJSTh, y 3B’S3Ky 13 UMM Ha OCHOBI IPOBEACHOTO
JOCTIJIKSHHS! TIPOTIOHYEMO 3aKPIlUTH HA 3aKOHOJIABYOMY PiBHI BU3HAUCHHS TEPMiHY «IIPABOOXOPOHHI
OpraHm» Ta Mepeik cIyk00BUX 0cid opraHiB AepKaBHOI BIaAH, sIKi BXOAATH O JaHUX OPTraHiB,

— MHPOKYpOp BUCTYIIA€ TapaHTOM 3aKOHHOCTI Ta 3a0e3leuye NOIEep>KaHHS IPOLEeCyalbHUX
rapaHTii, sKi nependaueHi 3aKOHOM, 31IICHIOE CBOI IOBHOBAXEHHS y KPUMIHAJIbHOMY IIPOBAJUKEHHI
3 WOro moyatrky Ta JI0 3aBepIICHHsS, KOHTPOJIOE BUKOHAHHS BHPOKY CYIy Ta CIpHse 3a0e3IeueHHI0
HaJIS)KHOTO BHKOHAHHS ITOKApaHHs, BXKMBAE 3aXOMIB Ui 3a0e3MeUeHHs BUKOHAHHS CYTOBHX PIllIeHb
y KpUMIHAJIbHUX MPOBaDKEHHIX. HeoOXiqHO YMOBOIO /ISl BUKOHAHHS 3aBJIaHb KPUMIHAJILHOTO TIPO-
BaUKCHHS, 3a0€3IIeUCHHs JOTPUMAHHS PHHIMITY BEPXOBCHCTBA MPaBa, BU3HAHHS JIFOMUHH, 11 KUTTS
1 3I0pOB’s1, 4ECTI 1 TIHOCTI, HEJIOTOPKAHHOCTI, OE3MEKH HAMBUIIOK COLIaIbHOK I[IHHICTIO, 3aKOHHO-
CTi, CIIPaBEUIMBOCTI, HEYIEPEPKEHOCT] Ta 00’ €KTUBHOCTI € epeKTHBHA pOOOTa MPOKYpOpa.

— TpolecyalbHa IisUTBHICTh KEPIBHHKA OpraHy JOCYIOBOTO PO3CIiAYyBaHHS, B CBOIO Uepry,
3a0e3neyye yMOBH ISl €(eKTUBHOT POOOTH MiUIETIIMX Ta YKOPCTKUH KOHTPOJb 32 BUKOHAHHSIM HUMHU
BHUMOT YMHHOTO 3aKOHOZABCTBA, IO CIPHSE 3a0€3MEUeHHIO JOTPUMAHHIO TIPaB Ta CBOOOI rpOMasH.
JloTpuMaHHS MpaliBHUKAMU OPTaHiB JOCYJOBOTO PO3CIiAyBaHHS NPHUHIMIIB PO3YMHHUX CTPOKIB Ta
[Ipe3yMIILii HeBUHYBATOCTI O€3I0CepeIHBO BIUIUBAE HA peaIi3allilo IpaBa Ha CIPaBEAIUBUIL CyI.
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ITACKAP A.JL.

JUCIHHATIIIITHAPHA BIIITOBIIAJBHICTH CYIJIIB B YKPATHI:
HA IIEPETUHI HAIIIOHAJIBHOI'O 3AKOHOIJABCTBA
TA €EBPONEMCHKUX CTAHJIAPTIB

DISCIPLINARY LIABILITY OF JUDGES IN UKRAINE:
AT THE INTERSECTION OF NATIONAL LEGISLATION
AND EUROPEAN STANDARDS

VY crarti 3niliCHEHO aHalli3 IHCTUTYTY JUCLMIUIIHAPHOI BiJIIOBIAAJIBHOCTI CyAJIiB
B YKpaiHi yepe3 mpu3My B3aeMOii HaIllOHAJbHOTO 3aKOHONABCTBA Ta E€BPONEHCHKHX
craHmapTiB y 1iit cdepi. OkpeMy yBary MpHIiICHO BUBUCHHIO MTUTaHb MPABOBOTO pe-
T'YJIFOBaHHS JIAHOTO 1HCTUTYTY B YKpaiHi Ta €Bponeiicbkkomy Coro3i. ABTOp JOCIIKY€
KITFOUOBI acreKTH e()eKTHBHOCTI JIIF040T CUCTEMH JAMCIUILTIHAPHOTO KOHTPOJIIO 33 Cy/I-
JIIMH, 30KpeMa aHajli3y€ CyTHICTh, CTAaHIAPTH Ta MiJACTaBH HiLIAIil AUCIMIUTIHAPHUX
NIPOBAJUKCHB W00 Cy/ll. AHAIII3YIOTECS POJIi OPraHiB, BIANOBIAAIBHAX 33 POBEICHHS
JWCHMITIHAPHUX TIPOBA/UKEHb, TAKUX K Bima pana npasocyms, Ciryx0Oa AucHuILIi-
HApHKX IHCIIEKTOPIB Ta iX PyHKLUii y 3abe3neueHHi Ganancy Mix HEOOXiIHICTIO rapaHTy-
BaHHS HE3aJIE)KHOCTI CY/IIIB i BAMOTaMH ITiZIBUIIEHHS BiAMOBIAAIBHOCTI 38 OPYIICHHS
€THKH Ta 3aKOHOJaBcTBA. OJIHUM i3 BAXKJIMBHUX CJIEMEHTIB CTATTI € MOPIBHSILHUI aHAaII3
HaliOHAIBHUX MiIXOAIB OO JUCLUILTIHAPHOI BiANOBINAIBHOCTI CY[MIB 1 €BPONEHCHKUX
CTaHAapTiB, 30KpeMa B KOHTEKCTI pekoMeHaanii Pagu €Bponu Ta iHIINX MIKHAPOTHUX
oprasizariif, mo 3AiiCHIOIOTb MOHITOPUHI NPAaBOCYAJs. ABTOP IiIKPECIOe HEOOXiJ-
HICTB 1HTErpamii €éBpONeHChbKAX CTAHIAPTIB Y HalliOHAIbHE 3aKOHONABCTBO Ta CYIOBY
MPAKTUKY, abu 3a0e3MeuuTr OiIBIIY MPO30PICTh, MiA3BITHICTD 1 CTUYHICTh y CYIOBIH
cucteMi Ykpainu. CTarTs TaKoX BHCBITIIOE OCHOBHI MPOOJIEMH, 3 IKUMH CTUKAETHCS
Vkpaina y npoiieci rapMoHi3ailii BHyTPIIIHBOTO 3aKOHOJABCTBA 3 €BPONECHCHKIUMHU HOP-
MaMi. BU3HaYeHO MOXKJIMBI IIUISIXH BJOCKOHAJICHHS CUCTEMH JUCUMILTIHAPHOI BiIOBI-
JTAJIBHOCTI, 30KpeMa 4epe3 MOCHJICHHS HEe3aJIeXKHOCTI zmcunnniHapan Oprasis, yzio-
CKOHAIICHHSI IIPOLICAYP Ta MiIBAIICHHS [IPO30POCTI KX mpouecis. Crarts Iponouye
KOMIUICKCHHUH MiJXiZl 0 BUPILICHHS aKTyalbHHX npo6neM JUCIUILTIHAPHOT BiJITOBI-
JATBHOCTI CyAIiB B YKpaiHi Ta peKOMeH ALl 010 X BUPIMIEHHS 3 ypaXyBaHHIM €BPO-
MEeWChKUX CTAHAAPTIB MPABOCYJIS, IO € BAKIMBUM KPOKOM JI0 TiIBHIIEHHS JOBIpHU 10
CYZIOBOT BJIa/IM Ta 3MII[HCHHSI MPABOBOT Jiep>KaBU B YKpaiHi.

Knrwuosi cnosa: oucyuniinapua ionosioanvricms cyoois, niocmasu OUCYUNIiHap-
HOI 6i0nosioanbHoCmi cy00i8, €6PONEUCHKI CMAaHOapmu OUCYUNTIHAPHOT 6I0N06I0aNIbHO-
cmi ¢y00is, He3anexcHicmy cy0080i 81a0u, Npasocyoos.

The article analyzes the institution of disciplinary responsibility of judges in Ukraine
through the lens of the interaction between national legislation and European standards in
this area. Particular attention is given to examining the legal regulation of this institution
in both Ukraine and the European Union. The author investigates key aspects of the
effectiveness of the current disciplinary control system over judges, specifically analyzing
the essence, standards, and grounds for initiating disciplinary proceedings against a
judge. The roles of the bodies responsible for conducting disciplinary proceedings, such
as the High Council of Justice and the Disciplinary Inspectorate Service, are analyzed,
along with their functions in ensuring a balance between the need to guarantee judicial
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independence and the requirements for increased accountability for violations of ethics and
law. An important element of the article is the comparative analysis of national approaches
to judicial disciplinary responsibility and European standards, particularly in the context
of the recommendations of the Council of Europe and other international organizations
monitoring justice. The author emphasizes the necessity of integrating European standards
into national legislation and judicial practice to ensure greater transparency, accountability,
and ethics in Ukraine's judicial system. The article also highlights the main problems that
Ukraine faces in the process of harmonizing domestic legislation with European norms.
Possible ways to improve the system of disciplinary responsibility are identified, particularly
through strengthening the independence of disciplinary bodies, improving procedures, and
enhancing transparency in these processes. Overall, the article offers a comprehensive
approach to solving the current issues of judicial disciplinary responsibility in Ukraine and
provides recommendations for their resolution in line with European standards of justice,
which is an essential step toward increasing public trust in the judiciary and strengthening
the rule of law in Ukraine.

Key words: disciplinary liability of judges, grounds for disciplinary liability of judges,
European standards of judicial disciplinary liability, judicial independence, justice.

Beryn. [lucuuriiHapHa BiJNOBIAAJIBHICTb CyAMIB € KIIOUOBUM €JIEMEHTOM 3a0e3MeUeHHs Mpo-
30pOCTi Ta CHPABEIIMBOCTI CYOBOI CHCTEMH. Y JEMOKpPATHYHHX CyCIUIBCTBAX BOHA CIIPSIMOBAaHA Ha
YTBEpIDKSHHSI TIPUHIIMITIB BEPXOBEHCTBA TIPaBa, HE3aJIeKHOCTI CYIOBOI I'JIKH BIaIM Ta 3MILHEHHS JOBIpH
TPOMAJISH 10 MPaBOCYIS. YKpaiHa, K JieprkaBa, 110 Nparse iHTerpamii B €eBponeichKril MpaBoBHi MPo-
CTip, 3000B’s13aHa BPaXxOBYBATH sIK BIIACHI 3aKOHO/IABY1 peatii, Tak 1 MIXKHAPOJIHI CTaHAApTH Y il cdepi.

€BpOIIEHChKI CTaHIAPTH, BU3HAYCHI PilIEHHAMH €BPOMEHCHKOTO Cyly 3 MpaB JOIMHU, PEKO-
MeHpaanisiMu Pagy €Bpomy Ta iHIIUMH MDKHApOAHUMU JOKYMEHTaMH, popMyroTh 6a30B1 IPUHIIMIIH, Ha
SIKi TOBUHHA OPIEHTYBATHCS YKPaiHChKA CHCTEMA IIPABOCYAUIL. Y TOM JKe Jac, Hal[lOHAIbHI 3aKOHOAABUI
aKTH, Taki sk 3akoH Ykpainu «IIpo cynoyctpiii i craryc cyaunisy, «IIpo BUILy paay IpaBOCyasy Hama-
TaloThCS aJaNTyBaTH IIi CTAHAAPTH JI0 MICIEBHX peaii.

JlucuuruiiHapHa BiJIMOBITAIBHICTE CY/UIIB € OHIEI 3 HAHOLIBII YyTIHBUX C(ep MPaBoOBOrO
pEryIIOBaHHS, aJKe 3adinae BOJHOYAC IMUTAHHS HE3aJICKHOCTI CYAOBOI TIJIKH BIIaJd Ta MEXaHi3MiB ii
IiA3BITHOCTI Iepen cycninbeTBoM. B Vipaini 15 cepa 3anmImaeTsest MpeAMETOM aKTUBHUX AUCKYCIH,
OCKIJIbKHM Ha MPAKTHIII BOHA CTUKAETHCS 3 HU3KOK BUKJIMKIB, 110 3HAYHO BIUIMBAIOTh HAa e(DEKTHUBHICTh
Ta CHpaBeUIUBICTb Cy[0BOi cucteMu. [IpobnemMaruka AUCUUILTIHAPHOL BiAMOBIAANBHOCTI CYJIIB OXO-
TUTIOE HE JIMIIEe 3aKOHOJaB4i Ta MPOIEAYPHI aclieKTH, ajle i MUTaHHs IOBIPU CYCHIILCTBA A0 CYIOBOI
BJIaJH, ii He3aJeKHOCTI Ta 3MaTHOCTI BIANOBIAATH HAWBHUIIMM CTaHIAPTaM MPABOCYIS.

IocTraHoBKka 3aBIaHHs. METOIO CTATTI € aHAJI3 ICHYFOYOT CUCTEMH JAUCIUILTIHAPHOT BiJMOBI-
JTAIBHOCTI CY//1iB B YKpaiHi, BUSBJICHHS OCHOBHHX TPOOJIEM Ta HEAOJIKIB, @ TAKOXK OLliHKA T1 BiIIOBI-
HOCTIi €BpoIechbKkiM cTanzapTaM. OcoOuBy yBary MpUALIEHO BU3HAYEHHIO IIIAXIiB BAOCKOHAJICHHS
3aKOHOJIaBCTBA Ta NIPAKTUKY AUCLUILIIHAPHUX MIPOLIEAYP 3 METOIO 3a0€3MeUEeHHs HE3aIeXKHOCTI CYUIIB,
IIiIBUILICHHS [IPO30POCTI i HOBIPH A0 CYIOBOI CUCTEMU.

Pesyabratn gocaimxkennsi. J{MCIMIUTIHAPHA BiIIOBINAIBHICTh CYIUIiB B YKpaiHi IPyHTYETh-
csl Ha CHCTeMi HOPMaTHBHO-TIPABOBUX aKTiB, SIKi BCTAHOBIIOIOTH NMPHUHIIAIH, IiJICTAaBH Ta IPOLETYPU
MPUTSATHEHHS CY/IJIIB 70 BianoBiganbHOCcTi. OCHOBOIO MPaBOBOTO peryiatoBanHs € Koncruryiis Ykpai-
HHU, SIKa TapaHTy€e HE3aJISKHICTh CY[UIIB Ta BU3HAUAE 3arajibHi MOJOKEHHS 100 IXHBOI IMiJ[3BITHOCTI.
IMpumipom, ct. 126 Koncruryuii YkpaiHu BU3Ha4a€ rapaHTii HE3aJIeXKHOCTI Ta HEAOTOPKAHOCTI CYIIB,
a TaKOX MIJCTaBHU JUIs iXHBOT BIAMOBIIAIBHOCTI. 30KpeMa, 3a3HAYCHO, IO CY/UII0 HE MOKHA TIPUTATHY-
TH JI0 BI/MOBIIANIBHOCTI 32 BUHECEHE HUM CYJIOBE PillIEHHS, OKPIM BUIAJIKiB, KOJIH HIEThCS MPO BUH-
HEHHS 3JI0YMHY a00 JUCIUILTIHAPHOTO MPOCTYNKY [1, cT. 126]. KoHcTHTYHINHI TapaHTil He3aaeKHOCTI
CYIUTIB CIIPSIMOBaHI Ha 3aXHCT CYIUIIB Bijl Oy/Ib-SIKOTO BIUTUBY IIiJl 4ac 3iHCHEHHS TipaBocyaas. Pazom
3 TUM, MOXJIMBICTh MPUTSTHEHHS CYIUIB J0 JAUCHUILTIHAPHOT BIAMOBIIAIBHOCTI 3a BCTAHOBJICHOIO
MPOLELYPOIO T03BOJISIE 3a0€3MEUUTH KOHTPOJIb 32 JOTPUMAHHIM HUMU €THYHUX HOPM 1 mpodeciiHux
000B’sI3KiB.

VY NuTaHHAX NPUTATHEHHS CYIAIB [0 AUCLUILIIHAPHOI BiANOBINAIbHOCTI BUPIIAIBHOIO € POJb
Buoi paau mpaBocyasis, sika 3riIHO KOHCTHTYIIHUM TOJIOKEHHSM YIIOBHOBaYKEHA PO3IIISIATH CKap-
I'M Ha PIIICHHS BIMOBIIHOIO OPTraHy Mpo MPUTATHEHHS CY/I/IB 0 JUCHUILTIHAPHOI BiIMOBIAILHOCTI
[1,m. 3, cr. 131]. L]z HOpMa 3a0e3meuye 6amaHc MK HE3aICKHICTIO CY/JIIB Ta IXHBOO Mii3BiTHICTIO. Cy/I-
JIiB 3aXMIICHO BiJ] Oy/Ib-SIKOTO THCKY Y BTPYyUYaHHS y TXHIO TISUIbHICTb, aJKe TX HE MOJKHA MPUTSATHYTH
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JI0 BIANIOBIAJIbHOCTI 3@ YXBaJICHI PIlLICHHs, HaBiTh SKIO BOHU € HEMOMY/IIPHUMM UM CHipHUMH. Box-
HoYac rnependadeHo BiANMOBIAIBHICTD y pa3i BANHEHHS 3JI0YMHY YM JTUCLMIUIIHAPHOTO NpocCTynky. e
MoTepe/Kae 3I0BKUBAHHS BIIAJION0 Ta TapaHTye JOTPUMaHHS NpodeciiiHuX cTanaaptiB. MOXIMBICTh
OCKapIKeHHsI IUCIUIUTIHAPHUX PillIeHb 3a0e31euye CyIUIsSIM CIIPaBeITMBHAN PO3IIIS, TPO30PIiCTh MPOIe-
Cy Ta 3aXHCT Bijl Cy0 €KTHBHHUX i, 1110 BiJIIOBIa€ MPUHIIUIIAM TIPABOBOT JICPKABH.

KitrouoBy pouib y cepi mpaBoBOroO peryinoBaHHs UCIUILTIHAPHOT BIIMOBITAILHOCTI CY/I/IiB BU-
KOHYIOTb 3aKoHH YKpainu «IIpo cymoycrpiii i craryc cymaiB» ta «IIpo Bumy pagy npaBocymis». Came
B LIMX aKTaxX 3aKOHOJABEIb JICTAIII3y€ MiJCTaBU AUCIUILTIHAPHOI BiIIOBIAAIBLHOCTI CY1iB, JUCLUILII-
HapHI IpoLeypH, BCTAHOBITIOE TIOBHOBAKEHHS OPraHiB, SIKi BIAMOBIAIbHI 32 IXHE BIPOBAKCHHS, BH-
3HAYae Mpasa i 000B’SI3KU CYIIIB Y KOHTEKCTI TUCHHUILTIHAPHOTO MPOBAHKCHHSL.

Po3nin VI «/lucuurutinapHa BiIOBIAAIBHICTS CyIi» y 3akoHi Ykpaiuu «IIpo cymoycTpiii i cra-
TYC CYIUIiB» € BOKJIMBOIO YaCTHHOIO MPABOBOTO PETYIIOBAHHS, 10 BU3HAYAE OCHOBH JUCHUILIIHAPHOT
BIJINIOBIIAJILHOCTI Cy//TiB B YKpaiHi. BiH BCTaHOBJIIOE YiTKi HOPMH 1 IPOLEYPH [UIsl IPUTATHEHHS Cy/I-
JIB JI0 BI/IMOBIIANBHOCTI 3a MOPYIIEHHS NPOQeciiHOl eTHKH, 3aKOHOJABCTBA YH 1HILI JTUCHHUIUTIHAPHI
MIPOCTYIKHU. 3aKOHOIABCTBOM BH3HAYEHO, 1110 OPraHOM YIOBHOBA)XCHUM 3/1iHCHIOBATH JUCIHUILUTIHAPHE
MIpOBaLKEHHS 100 cyaui € Bumna pana npasocymas [2, ct. 108]. Lle moBuHHO 3a0e3neuyBaTy eHTpa-
J30BaHy, HE3AJIEKHY Ta MPO30py MPOLENypy PO3ISAAY AUCHUILTIHAPHUX TOPYHIEHb. 3 LIEI0 METO0
nepeadayeHa MOXKIUBICTD OCKAPIKEHHsI PIIICHHSI PO AMCIUILTIHAPHE CTSrHeHHs [2, cT. 111], o € ra-
PaHTI€XO CIIPABEIIMBOCTI 1 3aM00irae MOXKIMBHM 3JIOBKUBaHHAM. Lle 103BosIsIe 3a0€3MeUnTH HATeKHUN
PiBEHb MPABOBOTO 3aXUCTY JJISl CYAIB. 3 I[LOTO MPHUBOAY BiAMIYa€ThCS , 10 JUCIMILUTIHAPHI MPOBa-
JOKEHHSI 1010 CY/IIiB TOBMHHI BIJINOBIIaTH rapaHTisiM, BCTAHOBJICHUM ITyHKTOM 1 cratTi 6 («IIpaBo Ha
crpaBeaIuBUil Cy1») €Bponeichkoi KOHBEHLIT 3 [IPaB JIIOAUHY, OCKUIBKU LI TapaHTil NOLIMPIOIOTHCS
1 Ha TUCHUHMIUTIHAPHI cIIpaBy moao cynais [3, ¢. 20]. [Ipouec qucuumuiiHapHOTO pO3MIsily HOBUHEH OyTH
MIPO30PUM, CIIPABEUTUBHM 1 3IHCHIOBATHCS 0€3 YIepeIKEeHOCTI, 0 BKITFOYAE TaKi eIeMEHTH, SIK PaBO
Ha 3aXHCT, MOYKIIUBICTh OCKap)KUTH PIIIEHHS Ta MPABO Ha JOCTYI IO CIPABEUTUBOTO Ta HEyIepeKe-
HOTO OpraHy, SKUi po3MIIsaae TUCIUIUTIHAPHI TIOPYIICHHS CY/IIB.

[ToBHOBaskeHHS Ta MOPSIOK poboTH BUIOT paay mpaBocyas, sk OpraHy sSKMd 3iHCHIOE auc-
LUIUTIHAPHI IPOBAJUKEHHS LIO0JI0 CYAIB, BPEryJIbOBaHi crienianbHUM 3akoHoM — «IIpo Buuty pangy mpa-
BOCY[UIs». MeTa NisiIbHOCTI ITaHOTO OpraHy — «3a0e3MeYeHHS He3aIeKHOCTI Cy0BO1 Blaiy, i1 (hyHKIIIO-
HYBaHHS Ha 3acajiax BiIIOBINAIBHOCTI, MI3BITHOCTI EpeJI CYCIILCTBOM, (GOpMyBaHHS T0OPOYECHOTO
Ta BUCOKONPO(eciifHOTro Kopiycy cynuiBy» [4, cT. 1]. [IpakTiuuna peanizaiis oBHOBakeHb BHI01 paau
MPAaBOCYIS IOJ0 MPHUTATHEHHS CYIUIIB A0 JUCHHMILUIIHAPHOI BIAMOBINAIBHOCTI 3/1IHCHIOETHCS Yepe3
ciyk0y TUCIMIUTIHAPHUX 1HCMIEKTOPIB. JIMCIUIITIHAPHUN IHCTIEKTOP 3/1MCHIOE TIOTIEPEIHIO IEPEBIPKY
CKapr Ta MaTepiaiiB, aHali3ye AUCLMIUIIHAPHI CIPaBM Ta CKapru Ha PIICHHS INOAO CyAiB, 30Mpae
HEOOXiZHI JOKYMEHTHU, FOTy€ MPOEKTU YXBal i pillleHb I JUCLHUILTIHApHOI nanatu Ta Bumoi pagu
MIPaBOCYIIS, @ TAKOXK aHATI3Y€E MPAKTHKY JUCIUTUTIHAPHUX MPOBA/KEHb Ta yXBAJICH] PILLICHHS PO TPH-
TSATHEHHS CYJUIIB IO BiAMOBiAaibpHOCTI [4, cT. 29-2].

VY3araipHIOIOUM NMPAKTHKY PO3IALY JMCLMIUIIHAPHUX CIIpaB OO CyaaiB, Buma pama mpa-
BOCY/UIS 3BepTa€ yBary Ha Te, 0 mpotsiroM mepiogy 3 2017 mo 2021 poku Oyno yxsaneno 606 pi-
LICHB PO NPUTATHEHHS 649 cynIiB 10 AMCHMILTIHAPHOT BianoBigansHocTi. Tak, y 2017 pori yxBasieHO
91 pimwenns mozno 96 cynuis, y 2018 poui — 170 pimens crocoBHo 175 cynais, y 2019 poni — 150 pi-
meHb moao 163 cynais, y 2020 poui — 129 pimens crocoBHo 141 cymai, a 'y 2021 poui — 66 pinieHs
mono 74 cynuis [5].

TIpu mpUTATHEHHI CY/UIIB 10 AMCIUILTIHAPHOT BiIOBIAILHOCTI TOCTPO TOCTAE MOTpeda J0TpHU-
MaHHs 0aJaHCy MK HEOOXIIHICTIO 3a0e3MeUCHHS HE3aJIeKHOCTI CYIIIB Ta 3a0e3MEYCHHAM HAJICKHOT
BiIMOBIJAIBHOCTI 3a MOPYLIEHHs €TUKU M 3aKoHy. L{e 03Hauae, 0 BaKIMBO HE JIMIIE HMPHUTATYBATH
CY/UIIB /IO BIANOBIIANIBHOCTI 32 HEMPABOMIpHI Aii, aje i He TOMyCKAaTH HaAMIpPHOTO BTPYYaHHS B IXHIO
JISUTBHICT 3 OOKY OpraHiB BiIaJH, 1110 MOXE 3arPOXKYBaTH HE3aJIEKHOCTI Cy10BO] iKY B1aau. B upomy
xoHTekcTi Komiter MinicTpiB Panu €Bponu 3Beprae yBary Ha Te, L0 y BUIAJKaX KOJIM CyAli HE BU-
KOHYIOTb CBOT 000B’ 13K HAJIC)KHIM YHHOM a00 BYMHSIOTH JUCHHILTIHAPHI HOPYIICHHS, TOBUHHI OyTH
BXKHTI BCI BI/IMOBI/THI 3aX0/TH, 382 YMOBH, III0 II€ HE 3arPOXKYE HE3AICKHOCTI ipaBocy s [6, mpunin VI
. 1]. [opsa 3 nuM, BaXKJIMBO TAKOXK PO3YMITH, IO YiTKE BU3HAUCHHS IMiJCTAB Ui AUCHHUILTIHAPHOT
BIJINIOBIIAJILHOCTI HE JIMIIE BAXJIMBE JUIs 3a0e3redeHHs e()eKTUBHOCTI MPaBOCYAIs, aje i Iyt 3a0e3-
TICYCHHS TIPaB CY//IiB.

KoncynpsratusHa pasa esponeiicbkux cyauiB (KPEC) moBHICTIO NOTOIKYETHCS 3 TUM, IO AT
IHIIIOBaHHS OyIb-SKOTO JAMCUUILTIHAPHOTO MPOBA/PKEHHS IOBUHHI OyTH YiTKO BH3HAYEHi ITiJCTaBH.
Onnak, KPEC He BBaXkae 3a IOIIIbHE 200 MOXKITBE HAMAraTHCsl BCTAHOBHTH Ha €BPONIEHCHKOMY PiBHI
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BCl MOJJIMBI TIJICTaBH 3a3/1aJIeTi/b, OKPIM SIK Y BUIVISIIII 3arajbHUX (OPMYJIIOBaHb, sIKi Hapasi 3acTo-
COBYIOTHCSI B OLIBIIOCTI €Bponeiicbkux kpaiH [7, m. 64]. Taki niactaBu MoXyTb OyTH ChOpMyIbOBaHI
B 3arajbHUX, HLIMPOKUX TEPMiHAX, K 16 NPUHHATO B IepeBakHil Olibinocti aepxkas €Bpomnu. Taxkuit
MAX1T T03BOJISIE KOXKHIHM KpaiHi aJlanTyBaTH 1[I HOPMH BIAMOBIIHO 70 CBOIX HAI[IOHAIBHUX YMOB, 30epi-
Tal0uy MPU [bOMY TI€BHY THYYKICTb.

€pporneiicbkuii ¢y 3 pas moauau (1ani — €CII) y cipasi Onexcanap Bonkos npotu Yipainu
3BEpPHYB YBary Ha Te, 1[0 TOUHICTb Ta repeadadyBaHiCTh MiICTaB Uil AUCHUILTIHAPHOT BIIMOBIAJIbHO-
CTi € BaXXJIMBUMM JUIsl 320€31ICUECHHS] IOPUIMYHOT BU3HAUCHOCTI, @ TAaKOXK Ul FAapaHTyBaHHs HE3alIexK-
HOCTi cyaniB. BinTak, HEOOXiHO MparHyTu A0 TOTO, 1100 YHUKHYTU HEYITKUX a00 3aHAATO IIMPOKUX
BU3HAYCHb ITiJICTaB JJIs AUCHUILTIHAPHOTO IPHUTATHEHHS [8, 11. 45]. BuzHaueHHs miacTaB JUTs TUCIILTI-
HApHUX [MPOBA/KCHB BAXKIIUBE JIJIsI 3aII001raHHS 3JI0BXMBAHHSIM 1 TIOJIITHYHOMY TUCKY Ha cyaiB. Hewit-
Ki 200 3aHa/ATO 3arajibHi BU3HAYEHHS MOXKYTh CTATH IPUBOJOM JUIS 3IOBXHBAHb BiaIor0. Hanpuka,
OpraHy, IO BIAMOBIIAIOTH 33 TUCHUILUIIHAPHUK HAIVIS, MOXYTh BUKOPHUCTOBYBATH Ili PO3IIJIMBYACTI
(hopMynIOBaHHS I TOTO, 1100 IPUTATHYTH CYIAIO [0 BiANOBIAATBHOCTI 3 IPHUMH, HE NependadeHux
3aKOHOM, a00 X AJIsI TOT0, 00 TUCHYTH Ha cyAaiB. Lle Moxke cepiio3HO MigBaXKUTH HE3aJIeKHICTh CY/IiB
1 3HM3UTH JOBIPY 10 CyAOBOI CUCTEMU B LILIOMY.

[paBosi BucHoBku €CIIJI BimirparoTh KIIFOYOBY poiib Y (DOPMYBaHHI CTaHAAPTIB TUCIHILTIHAD-
HOTO TIPOBA/KEHHS OO CY/JIIB, OCKUTBKH BOHU HAJIAIOTh OPIEHTHPH JUISl TOTPHMaHHSI TIPUHIIUITIB ITPaB
JIFOJIMHU Ta 3a0€3MeUeHHs CIPaBEAJIMBOCTI B MPOIIECaX, M0 CTOCYIOThCS CYIUTIBCHKOT BiIMOBIIATBHOCTI.
Sk BigMivaeThest, WieHH BUIOT paiu npaBoCy s, 3A1HCHIOKOYH TMCIUTUTIHAPHI POBA/KEHHS, OPIEHTY-
10TbCs Ha TpakTuky €CILL, mo fae imM 4iTKuil HanPsSMOK A1 PO3BUTKY BITUM3HIHOT IPABOBOi CUCTEMHU Ta
JI0IIoMarae BUPINTyBaTH KOHKPETHI IIMTaHHS, BPaX0OBYyIOUH Bxke c(hopMOBaHi [paBoBi BUCHOBKH [9].

Iono eBpomneiicbkuX CTaHAAPTIB JUCLUILITIHAPHOI BLIIOBIAANIBHOCTI CYIIB, TO BOHU MiCTATh-
sl B KUTBKOX KITFOYOBHX JTOKyMEHTAX, IO pO3pOo0IeHi MiXXHApOAHUMH OpraHi3allisMu, 30kpema Panoro
€BpOITK Ta HIIUMH YCTAHOBAMH, SIKI 3aliMAFOTHCS MUTAHHSIMH CYJIOYHHCTBA Ta JISIIBHICTIO CY0BOT
cucteMu. €BporenchKka XapTisi Ipo cratyc cyiiB Bia 10 mucronana mopsija 3 BUSHAYCHHSIM OCHOBHHX
MIPUHIINIIIB, SKMMH MAOTh KEPYBATUCS CYIIOBI CHCTEM JieprKaB-wieHIB Paau €Bponu po3risaace i muTaH-
HS JMCLUILTIHAPHOT BiANOBiAambHOCTI cyaiB. [TyHKT 5.1 1aHOTO JOKYMEHTY OIMHUCYE MPOLELYPY JHC-
LUITIHAPHOTO TPHUTATHCHHS CYIUIIB 32 HEBUKOHAHHS 00O0B’s3KiB. 30KpeMa 3a3HAYa€ThCs, IO CaHKIT
MOXKYTb OyTH HaKJIaICHI TIIbKHU 3a PILICHHSIM OpraHy, OJIOBHHA CKIIAZy SKOro 00paHa CyIIsIMH, Micis
TOBHOTO POSIILILY CTIPABH Ta 3aCITyXOBYBAHHS CTOpIH, 3 PaBOM cymai Ha 3axucT. CaHKI] MOBHHHI
OyTH TIPONOPLIHUMHU 10 IOPYIIEHHS, a IX 3aCTOCYBAaHHS PETYIIOETHCS CYIUTIBCBKIM 3aKOHOM. Takoxk
pilieHHsI MOXKe OyTH OCKap>KeHE BUILIOK CY/JI0BOIO 1HCTAHIIE0, 1110 FApAHTYE J0JATKOBUI PIBEHb 3aXH-
cty npaB cyaais [10]. JlucnuniiHapHa BiIOBIAaIbHICT CY/J1iB Mae 0a3yBaTHCs HA YITKO BU3HAYECHHX
migcraBax i OyTr 00MeKeHOI0, KOHTPOJILOBAHOIO 100 HE MOPYIIYBAaTH HE3aJIeKHICTh CY/IiB.

3 METOI0 HEJOIYIIEHHS 3JIOBXKUBAaHb IPU IPUTSATHEHHI CyAMiB 10 AMCLMIUIIHAPHOI Bixmo-
BiganpHOCTI Y BrucHoBky KPEC 27 (2024) Oyn0 akmeHTOBAaHO Ha MOTPedi WiTKO BPETYIIOBAHHS Iij-
cTaB, OOTPYHTYBaHHS Ta MEX JIUCIMIUTIHAPHOT BIAMOBINATBHOCTI CYAIIB Ul HEJOMYIICHHS BIUIUBY
Ha HUX Ta MiIPUBY iX HE3aJeKHOCTI. 3 OISy Ha IIe 3aIIPONOHOBAHO HACTYIHI MPUHIUIN HAJIEKHOTO
3aCTOCYBaHHS AUCIUILTIHAPHOT BiMOBIAAIBLHOCTI Cy/UIiB: 1) HEOOXIMHICTD 1i€l BiNOBIAANBHOCTI IS
HiATPUMKH JIOBIpH 10 Cy[AOBOi Biajau; 2) TaKi 3aXOId HE TMOBHHHI IiJPUBATH HE3AJICKHICTh CYJUIIB;
3) BiANOBINANBHICTh BAXKIIMBA JJIs 3a0€3MEUCHHST HAJISKHOTO 3/[IHCHEHHS paBOCY UL BiJIMIOBIZHO 110
BEPXOBEHCTBA [PaBa; 4) MEXi BiANOBINANbHOCTI IOBUHHI OyTH YiTKO BU3HA4CHI, 00 BiANOBiIATH BY-
MOraM BEPXOBCHCTBA 1paBa; 5) npouenypm THCTUTYLI1, 3aTyYeHi JI0 MPOBa/KeHb, TIOBHHHI MOBaXKa-
TH TIOZILT BIIQIM Ta HaJIe)KHE 3IiMCHEHHS MpaBOCY[s; 6) 3aKOHHE 3/IHCHEHHS CYIUICIO CBOiX TpaB He
MMOBUHHO MPU3BOJIUTH JI0 TAKUX 3aXOiB; 7) Oyab-sKa CAHKIIS, HAKJIaJICHa Ha CY/JII0, IIOBUHHA OyTH
nponopuiiHoto [11, m. 13].

PexoMeH10BaHI €BpONEHChKI CTaHAAPTU AUCLUILIIHAPHOI BiIMOBINANbHOCTI CyAJiB aKTUBHO
BIPOBA/KYIOTbCS B HAllIOHAJIbHE 3aKOHOAABCTBO, 0COOIMBO B KOHTEKCT] HOCHJIEHHS €BPOIHTErpaliliHux
nporeciB B Ykpaini. Lle BKiIIouae aanTariiro BiTIM3HIHOTO 3aKOHO/IABCTBA JI0 €BPONEHCHKIX CTaHIAPTIB,
IO CIIPUSI€ MiIBUIEHHIO €(DeKTUBHOCTI Ta MMPO30POCTi TUCIHUIUTIHAPHOTO KOHTPOJIO 32 CYAISIMH.

3rigHo i3 3akoHOM Ykpainu «IIpo BHECEHHS 3MiH JI0 JIESIKHUX 3aKOHOIABUKMX aKTiB YKpaiHH 1010
MOPsIKY 0OpaHHs (TPU3HAYEHHS) Ha TIOCa/IH WieHiB BuIoi paau npaBocy/is Ta AisiIbHOCTI AUCHUILTIHAD-
HUX iHCHeKTOpiB Burmoi paxu npasocyans» Bix 14.07.2021 Ne 1635-IX (mami — 3axon Ne 1635-IX), Oynmu
BHECEHI 3HaYHi 3MiHU JI0 TIPOLE/PH TIPOBE/CHHS! Z[I/ICLII/II'UIiHapHI/IX MIPOBA/DKEHB 1IOJ0 CY/UIIB. 30erMa
crBopeno Cityx0y TMCUMILTIHAPHIX HCTIGKTOPIB Y CKJIajii BUIOT paam npaBoCy s, 10 TIOBHOBAKCHD SIKOT
BXOIUTD MPOBEICHHS MOMEPEIHBOI MEPEBipKU TUCIMIUTIHAPHAX CKAPT IIONO CYIIB, IMTirOTOBKA TPOEKTIB
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yxBall 1 pimens JucuuuiinapHoi nanarty Ta Buimoi paau npaBocyisl B paMKax JUCLUILIIHAPHUX TIPOBa-
JokeHb. OfIHAK, BTUICHHS 3a3HAYCHUX TOJIOXKEHD 010 TUCIHMILTIHAPHOT BIAMOBIIAIBHOCTI CYIUIIB 3ITKHY-
J0cs 3 KiibkoMa npoonemamu. Io-nepiue, TpuBanuii yac, 3 22 mororo 2022 poky 1o 12 ciuns 2023 poxy,
Buma pazna npaBocyyist He Oysa IOBHOB)KHOIO, OCKIIBKH B 1i cKIazi nepeOyBaio MeHIIe 15 uieHis, 1o
YCKJIaJIHIOBAJIO BUKOHAHHS Ti (DYHKIIiH, 30KpeMa po3mIsi AUCIHMILTIHApHUX cKapr. [lo-apyre, 3 24 1rH0TOrO
2022 poky BHACIIJOK IIMpoKoMacITabHoi 30poiiHoi arpecii pociiicekoi enepauii Ha TepuTopii Ykpainu
OyB BBE/ICHMI BOEHHHI CTaH, IO MPU3BENO 0 3MIiH y MPOIEAypax NPH3HAYCHHS HA MOCAIU JePIKABHOT
CITyO0u, BKITFOYAIOUH 1 IPU3HAUCHHsI wieHiB Buioi pamu npaBocyyis. L{i o6cTaBiHHN PHU3BENH 10 TOTO, 10
Buia paja npaBocyyisi He 3MOIvIa po3IIsIaTH IUCHUIUTIHAPHI CKapry o0 cyutiB, a Ciyx0a quciuruti-
HapHHUX HCHEKTOpIB cTaHOM Ha 2023 pik e He Oyia yrBopeHa. 3a iHdopmariero Burioi paan Ha 1ieit yac
sanuinanocs Hepo3msiHyTuMu noran 9 000 ckapr [12, m. 3.1]. Sk pesysnbrar, Oyso npuitHsaTo 3akoH «IIpo
BHECCHHSI 3MiH JI0 JISIKUX 3aKOHIB YKpATHH II0/I0 HEraiHOTO BiJHOBJICHHS PO3IIS/LY CIIPaB CTOCOBHO JTHC-
LUIUTIHAPHOI BiNOBIIAIILHOCTI CYAIIBY», SIKUil 3a0e3medye OrepaTuBHE BUPILICHHS MPOOJieM, MOB’I3aHUX
3 TPUBAIIMM HEBUKOHAHHSIM AUCHHIUTIHAPHHUX MPOLEAYP. 3aKOH CTaB HEOOX1THUM KPOKOM JUTS BITHOBIICHHS
HaJIeKHOT poOOTH BHIIOT pajn mpaBoCy/fs Ta OpraHiB, 10 3aiMAIOTHCS TUCIUIUTIHAPHAMY MUTAHHSIMH,
SKI CTaIM MaJIOe()EKTUBHUMH Yepe3 CUTYaIlilo, siKa CKJIajiach B NPAaBOBiil cucTeMi. 3MiHM, BHECEHI JI0 3a-
KOHOZIABCTBA YKPAiHH, CTOCYIOTCS YIOCKOHAJICHHSI MIPOIIECY IMCUHIUTIHAPHOT BIANOBITAIBHOCTI CY/UTIB Ta
BrpoBaLkeHHs Cry»k0U TUCHUILTIHApHUX iHCneKTopiB Buoi paau npasocyans [13]. 3a3HauaeTbes TAKOK,
10 JMCLMILTIHAPHI MPOBADKEHHSI 3/11CHIOI0Th JucimrutiHapHi nanaru Buioi paan npaBocys, o 3a-
Oe3redye mpo3opicTh 1 eheKTHUBHICTh PO3IISLAY cripaB. [IpoBaDKEHHS PO3IMOUYMHAETHCS TMICISI OTPUMAHHS
JMCIMIUTIHAPHOT ckapr abo 3a iHiniatuBoro JlucuuruiiHapHoi nanati yu Burioi kBanigikariiinoi komicii
cyiB. Takoxk HAroJIONIy€eTHCSI HA aKTHBI3AIIiO TIporiecy cTBOpeHHs City)kOU AUCHUITITIHAPHUX 1HCTIEKTOPIB.
J1o Toro yacy Hepo3IISHY'TI ClIpaBH OyIyTh ITepeiaHi IHCTIEKTOpaM, a TEPMIH 1X pO3IIsiLy epepHBATUMEThCS
1 pO3MOYMHATHIMEThCS 3aHOBO. JIUCIMIUTIHAPHI CrIpaBH, 1110 Oyau po3rodari 10 crBoperHs Ciy:x0u, 3aBep-
nryBatuMe JuciyIutiHapHa nanara.

BucnoBku. /[ucuuiutinapHa BiAMOBIIaNbHICTD CYIIIB € BXIIBHM €IEMEHTOM IPAaBOBOI CHC-
TeMHU, SIKUil 3a0e3neuye Hale)kHe (DYHKIIOHYBaHHS CyJOBOI BIIaJM Ta 3aXUCT NPaB rPOMasiH. Y KOH-
TEKCTi YKpaiHu, Mpolec AUCIMILTIHAPHOTO KOHTPOJIIIO 32 CY/JISIMHU € BaXKITUBUM JUIs 3MIITHCHHS JIOBIpU
JI0 CyIoBOi BIau Ta 11 He3ane:kHoCTi. O/IHAK, SIK TOKa3ye MpaKThKa, el mporec noTpedye MoCcTiiHOro
BIOCKOHAJICHHS 3 OISy Ha BUMOTH €BPOMEHCHKHUX CTAHIAPTIB Ta MPAKTHK, 30KpeMa, 3 YPaxyBaHHAM
pitens €CII, pexomenpaiiit Komitery Minictpis Pagu €Bporu Ta KPEC.

Ajanrariist ykpaiHChKOTO 3aKOHOIABCTBA JI0 [IUX CTAHAAPTIB J03BOJISIE IMiIBHIIUTH €(DEKTUBHICTD
JUCLUIUTIHAPHUX NPOBAKEHb, 3a0€3[eUNTH IX MPO30PIiCTh Ta YiTKiCTh. BopHOUAC BaXKJIMBUM € CTBO-
PEHHSI TAKUX MEXaHI3MIB, SIKi J03BOJISIIOTh YHUKHYTH HAJMIpHOTO BTPYYaHHS B HisUTbHICT CYIIIB, 3a-
0e3MevyIour Py [bOMY HAJISKHHUI PIBEHb BiIOBIIAIBHOCTI 32 MOPYILIEHHS €THKH YU 3aKOHOIABCTBA.

OxpeMy yBary CIiJi TPUAUTATH YiTKOMY BH3HAUEHHIO TIJICTaB JJIsl AUCIMIUTIHAPHOT BiAMOBI-
JAIBHOCTI Cy/yliB. BU3HaueHi MmiJCTaBU MOBHHHI BiJMIOBIaTH BMMOTAM BEPXOBEHCTBA IpaBa, 1100
YHUKHYTH 1X PO3MHTOCTI Y4 HAJAMIPHOT IIUPOTH, 1[0 MOIIIO O MPU3BECTH JI0 3IOBKUBAHb. BCTaHOBICH-
Hsl TAaKUX KPUTEPIiB TO3BOJISIE HE JIMIIE MTOCHIUTH JIOBIPY /10 CYZOBOI CUCTEMH, ajie il rapaHTy€e 3aXHUCT
MIpaB CaMHX CY/IIB, iX MPo(eCiitHOT He3aIeKHOCTI Ta HEIOTOPKAHHOCTI.

IIpoTsirom ocTaHHIX POKiB B YKpaiHi CIOCTepiraeThes aKTHBHUH Tporiec peopMyBaHHS JHC-
LUIITIHAPHOT BiAMOBIAJIBHOCTI CyAiB, 30KpeMa 4epe3 CTBOPEHHsSI HOBUX OpraHiB, Takux sik Ciyx0a
JTUCHUIUTIHAPHUX 1HCTIeKTopiB Buimoi paan npaBocynas. Lli HOBOBBeeHHSI MatOTh HA METi IOKPAIIUTH
€(EKTUBHICTD JUCIUILTIHAPHOTO KOHTPOJIIO, OIHAK 1X BIPOBAKEHHS MOTPeOye 3HAUHOI yBaru JIo op-
raHi3alidiHUX Ta NPOLEAYPHUX aCIEKTIiB, 30KpeMa, 11010 HAJICKHOT IMiIrTOTOBKH KaAPIB 1 3a0e31eUeHHs
HEOOXIIHUX pecypciB.

He MeHIII BaXIMBUM € 3a0€3IeUeHHS MPaB CYIIIB Y MPOLECi AUCIMILUTIHAPHUX MPOBA/KEHb, 1110
BKITIOYAE MTPABO HA 3aXHUCT, IPABO HA OCKAPIKEHHSI PILIICHHS Ta TapaHTil MPOMOPIIIHHOCTI 3aCTOCOBAHUX
caHkiiif. Takuil miaxia € HeOOXiIHUM JJIsl TOTO, 11100 AUCIMILTIHAPHA BIAMOBIIATIBHICTh CY/I/IIB HE CTa-
BaJjia IHCTPYMEHTOM THCKY, a Oyia cripaBeUIMBUM MEXaHi3MOM JijIsl 3a0€3MeUeHHs] BUCOKUX CTaHIapTIiB
CYIUIIBCHKOT €THKH Ta MPOodeCcioHaNi3MY.

TakuM YMHOM, JOCSTHEHHS 30a71aHCOBAHOI CUCTEMH JMCIUILTIHAPHOI BiIMOBIAAIBHOCTI CY/IIB,
sIKa MOETHY€E BUMOTH €BPOTIEHCHKIX CTAHIAPTIB Ta HAIIIOHAIBHI IHTEPECH, € BAXKIIMBOIO METOIO /s YKpai-
HHU B T IParHeHHI1 JI0 3MIlHCHHSI IPABOBOI JICPyKaBH Ta ITiIBUIIICHHS €(DEKTHBHOCTI CY/I0BOi CHCTEMH.
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KY3bMIH E.E.

TEJEOJOTI'TSA TIOKAPAHHA Y MIDKHAPOAHOMY KPUMIHAJILHOMY ITPABI:
IHTPOAYKIOISA 1O JOKTPUHAJIBHOI HEPCIIEKTUBHU INTPOBJIEMHA

THE TELEOLOGY OF PUNISHMENT IN INTERNATIONAL CRIMINAL LAW:
INTRODUCTION TO THE DOCTRINAL PERSPECTIVE OF THE PROBLEM

LenTpanbHuii 3a1yM JOCIIKEHHS HOJsIrae y popMyBaHHI CHIPUATINBUX TCOPETUUHUX
HepeayMOB 331714 341HCHEHHs BCEOIYHOro aHajli3y METU Ta LijIel oKapaHHs y MIKHApOA-
HOMY KpUMiHaJIbHOMY IPaBi, SIK HEBLA’ €MHOIO CKJIaJHUKA MO0 apXiTeKTYpHOI KOHLEIIL]i.

BinnoBiHuii HaMip peani3oBaHO MUITXOM arperyBaHHs HaHOLIbII BAATHHX CY/IXKCHb
¢inocodchko-paBOBOTO 3MiCTy. 30KpeMa BCTAHOBJICHO, 1110 BU3HAYCHHS (YHKIIIT MTOKa-
paHHS Yy MDKHApOIHOTO KPUMIHAJILHOMY TIPaBi MEPIIOYEproBO TICHO TOB’SI3aHO 13 Mip-
KyBaHHSIMH 1HTYiTHBHO-MOPAJIiCTUYHOI IIPUPOJIH.

BusiBiieHo, 1110 BiATBOPEHHS CEHCY «AETEPMIHAHTHOTO €JIEMEHTY» OKapaHHs y MiXkK-
HapOAHOMY KpUMiHAJIbHOMY IIpaBi BOAUa€TbhCsl MOXIIMBUM 3a JOIIOMOIOI0 PO3B’SI3aHHS
IpoOJIEeMaTHKH YMOBHO ITOXITHOTO XapakTepy, — MOIIYKy BIAMOBiNeH Ha HaJIHAaraibHI
MTUTaHHS B ME)Kax MEBHOI INXOTOMIT 3aIIUTaHb «IOMY KapaTH 3a MiKHAPOIHI 37T0YMHU?»
Ta «SKi [[J1I MDKHAPOJIHOTO MOKapaHHs?».

OxapakTepru30BaHO JBI KJIFOYOBI MOJIENi COCOOIB BUIPABIaHHS, a TAKOX OOIPYH-
TYBAHHSI IOKAPaHHsl 32 MDKHAPOJIHI 3JI0YMHHU: 3 TIO3ULIIH HALIOHAILHOIO KPHMIHAIBHO-
IO MpaBa Ta Yepe3 NpU3My MIDKHAPOIHOTO KPUMIHAIBHOTO Mpasa Per se. 3ayBa>1<eH0 Ha
TOMY, L0 B OCHOBi 000X MiJIXOiB 3HAXOXUTECS HE TUIBKH JMIeMa BUOOPY HAMKATTES-
JaTHIIIOT KJIIACHYHOT TeOopii BUNIPAaBIaHHS TOKAPAHHS Ta HAHOUIBII PEEBAHTHOTO 3 «Tpa-
JUIIHHUX» HOTO MTEHONOTIYHUX OOIPYHTYBaHb, CIIPaBEUIMBUX JIJIsl BHYTPIIIHBO/ICPIKAB-
HUX 3JIOYUHIB, a i OLIHKY iX IPUIATHOCTI y pa3i MOMIIIEHHS B MDKHAPOIHUHA KOHTEKCT.

Oco06nuBYy yBary HpuaijieHO (POpMYBaHHIO YSBJICHHS MPO PalliOHAJIBHICTh MaiiOyT-
HBOI eKCTIEPTHU3H 130JIbOBAaHUX CIIPOMOYKHOCTEH KOXKHOT OKpemMo oOpaHoi Teopii Ha rpen-
MET iX pealibHOi 3[aTHOCTI Y 3aJI0BOJICHHI Cy4aCHUX OUYiKYBaHb Bijl TOKapaHHs 3a Mi)KHa-
POJIHI 3JIOYMHH 32 MI>XHAPOJHUM KPUMIHAJILHUM MPABOM, 3 000B’I3KOBUM ypaxyBaHHIM
yCiX MPUTaMaHHUX 1M Bpa3IUBOCTEH.

[TinkpeciaeHo AOUINBHICTD 3aMHCJICHHS HaJ CIHIBBIJIHOLICHHAM 1 MaiOyTHIM Yy3-
TO[DKEHHSIM 1LiJIel MOKapaHHS y MDKHApOJHOMY KPUMIHAJIBHOMY IIpaBi i3 3aBAaHHSAM
MDKHApOAHOrO KPUMiHAJILHOTIO IPaBa Ta 3aadaMu MIKHAPOJHUX KPUMiHAILHUX TPUOY-
HAJIB 1 Cy/IiB, IPIOPUTETHO B YACTHHI BUHECCHHST HUMHU BUPOKIB, & TAKOXK 1X BUKOHAHHSI.

HaromnoreHo Ha HEOOXiTHOCTI MPOJAOBKCHHS HAyKOBHX TOIIYKIB 3a7JIs1 BUIIPAIIIO-
BaHHS KOMILJICKCHOI Teopii KPUMIHAJIBHOTO IMOKAapaHHs, sika O BCEIJI0 BpaxoByBasa
crieruiky MDXHAPOAHUX 3JI0YMHIB yepe3 crenu(iky MOKapaHHS 3a HUX, SIKa, 3-TIOMIXK
1HIII0rO, 3Hax0AMNa O CBilf IPOSIB B 0COOIMBOCTSIX HOro METH Ta LiJIeH.

Kntouosi cnosa: nokapanns, meopii nokapauus, eunpagoanis NOKApanHs, 0OTPyH-
MY6anHs. NOKAPAHHS, MeLeon02isl NOKAPAHHS, Mema NOKAPanus, Yini NoKapaums, noka-
PAHHA 3G MIJICHAPOOHI 3M0YUHU, MINCHAPOOHE NOKAPAHHS, MIJNCHAPOOHE KPUMIHATbHE
npaeo.

© KY3bMIH E.E. — ajiBokar, kKaHIuIaT FOPUIMYHUX HAYK, JOLCHT, TOUCHT Kadepr MiXXHAPOITHOTO
Ta eBporeiickkoro npasa (Hationanbhuii yHiBepeuteT «O/iechbKa FOpHIMYHA aKaaeMish)
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The central idea of the research is to shape favourable theoretical prerequisites for a
comprehensive analysis of the goal and purposes of punishment in international criminal
law as an integral part of its architectural concept.

The relevant intention is realized by aggregating the most appropriate judgments
of philosophical-legal content. In particular, it is established that the definition of the
function of punishment in international criminal law is initially closely connected with
the considerations of an intuitive-moralistic nature.

It is found that the reproduction of the meaning of the “determinant element” of
punishment in international criminal law is possible by means of solving the problem of
a conditionally derivative character, — finding answers to the most pressing issues within
a certain dichotomy of the questions “why punish for international crimes?”” and “what
are the purposes of international punishment?”.

The two key models of ways to rationalise and justify punishment for international
crimes are characterized: from the standpoint of national criminal law and through the
prism of international criminal law per se. It is noted that both approaches are based not
only on the dilemma of choosing the most viable classical theory of rationalisation of
punishment and the most relevant of its “traditional” penological justifications, which are
valid for the domestic crimes, but also on the assessment of their suitability when placed
in the international context.

Particular attention is paid to the formation of an impression of the rationality of the
future examination of the isolated capabilities of each selected theory in terms of their
real ability to meet modern expectations of punishment for international crimes under
international criminal law, with due regard for all their inherent vulnerabilities.

The expediency of reflecting on the correlation and future harmonization of the
purposes of punishment in international criminal law with the objectives of international
criminal law and the tasks of international criminal tribunals and courts, especially in
terms of sentencing and enforcement, is underlined.

The necessity of pursuing scientific research in order to develop a comprehensive
theory of criminal punishment which would fully take into account the specifics of
international crimes through the specifics of punishment for them, which, among other
things, would be manifested in the peculiarities of its goal and purposes, is emphasized.

Key words: punishment, theories of punishment, rationale of punishment, justification
of punishment, teleology of punishment, goal of punishment, purposes of punishment,
punishment for international crimes, international punishment, international criminal law.

Beryn. YoMy HeoOXi1HO KapaTH BUHHUX y MAacOBHX 3BIpCTBaxX, Ul 4OTO CJIijl KapaTu BiANOBI-
JIATBHUX 32 BYMHEHHS TPyOHX MOPYLICHb MpPaB JIOAWHH Ta HABIIIO KapaTH BUHYBATIIB HEHMOBIpHUX
snomistb? 11 ¥ oziOHi, 6e3 Oy/Ib-IKOro mepeOiIbIIeHHS, TOCTEMEHHO apXiBaKIIMBI 3alIUTAHHS, 3 IIEp-
LIOTO TMOIVISITY, HEOAMIHHO Manu O OyTH MIOHAMMEHIIIe TAKMMH, BiIIOBI/I Ha SIKi BXKE JaBHUM-JAaBHO
BiJTHAWJICHI; paJillie € OIHO3HAYHMUMH, YITKHUMH, JIOTIYHO BUBIPEHUMH Ta CTPYKTYPOBAHUMH, & TAKOXK Ha-
JIEKHUM YHHOM O6prHTOBaHI/IMl/I' B i/1eaui — i B3araiii Bceiio BHYCPITHUMH. SIK He TMBHO, HATOMICTb,
i z1oci Oarato B 4OMy Hapasi iCHye JHLlIe J0BOJI KPOTKA MOKIIMBICTb KOHCTATALlii JOCHTh Bif4aiiHux
¢npob iX J0CTaTHRO ypPUBYACTHX MONIYKIB, SIKI Y CBOIO YePr'y iCTOTHO Pi3HATHCS HE TUIBKU CBOTMH ITijI-
XOJJaMH, a i piBHEM BJIaCHOT MPOHUKIIABOCTI.

Pasom 3 1M BapiaTUBHICTH Ti€T 4M 1HIIOT apryMeHTAaIlil AilicHO Bpaxkae. [TounHarouu i3 HaMa-
raHb MOSICHEHHS BiAMOBiAI CaMOIO MOCTAHOBKOIO MUTAHHS, MICIIMH HaroJIOUIYE€ThCS HA TOMY, 11O He-
CTEpIHI IIMPOKOMACIITA0H] 3I0YNHH «TOBOPSTH caMi 3a cedey, a BIITak He HOTPeOyIOTh KOIHUX IHIIUX
JIOIATKOBUX MOsICHEHb. Tak, Hampukiaz, 30kpeMa I. TaiuirpeH po3mnovnHae CBOi PO3AYMH i3 BKa3iBKH
PO «CaMOOUYECBHIHUI XapaKTep» OAMITY, 3a3HaYar0uH, IO: «... LIe IPOCTO 3Aa€ThCs IpaBHIBHUM. AJle
gomy? ...» [1, c. 561]. IIpote, sk aOCOIFOTHO CHPaBEUIMBO Bij3Ha4Ya€e QaxiBellb, 1 CIpaBi, 381 40ro?

3i cBOro OOKy, Maii)ke MUTTEBO, B MOMEHTI 3’SIBIISIETHCS i BXKE TaKe Haue TPauiliiHEe KOHTp3a-
MMUTAHHS: «A 4OMy HE KapaTtu?», 0 CKPi3b i BCKOAM HIOM HEMHUHYYE CYNPOBOIIKYETHCS HEBIJ €MHUM
{IIKAM JTOAATKOM: «A SIK 1HaKIe — BiJIIyCTUTH Ha BOJIIO?». BTiM, y 1IbOMy pasi CJIiJl MOBHICTIO TOTO-
JATUCH 13 IIIKOM PO3YMHUM TBEPXKCHHSIM TPO Te, IO 1 I «BiAMOBIZb» HE MOXKE BBAKATHUCH XO4Ya
0 CKiNBbKU-HEOY/Ib 33I0BUTHHOI0 Y KOHTEKCTI IEPBUHHOTO MTUTaHHSA [2, ¢. 46].

Hacnpagni. J{yst woro kapatu? ... Moxe, TOMY, 1110 3aKOH Kaxke, 1110 MU oBUHHI [3, ¢. 116]? Ynwm-
JIaTi pO3TOPTAITHCS yMKH MIO/I0 TO0IpKH HAWOUTBII MPUHHATHAX BaPIaHTIB, YMMpPA3 YaCTIllle TOUYHHAE
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CKJIaJIaTUCh BCe OLIBII CTIHKE 1 HeMiAMaTINBe BPXKEHHS PO A€l Ay>KUy «CaMOOYEBHIHICTb BilIIO-
BiJli», a TIOIEKY/IM HABITh HACTUIBKH, 11100 CIIPUIIMATH O3HAYEHE MIUTAHHSA ... BCEPI03, AKILO TUIbKU HE
CTaBUTH 3a METYy CIIPOBOKYBAaTH a0o0 MojeMizyBatu ...» [4, c. 45].

3periToro moaiOHI MipKyBaHHS B Maci CBOTii 1 30BCIM CIIOHYKatOTh 10 Toro, 1o C. Jlamraap ime-
HYE€ B SIKOCTI T. 3B. «IHTYITHBHO-MOPAJIICTHYHKX BiMOBIICH», SIKI B pe3yJIbTaTi MPU3BOASATH 10 TOTO, L0
nebatu po o0rpyHTYBaHHSI MOKAPAHHS 32 CEPHO3HI 3JI0YMHN BUIIISAAI0TH IPUHUBIMBO aKaeMiYHHUMU
[5, c. 17]. LIboMy He MOXKe HE CIIPUATH TAKOXK i CXOKE MOBCIOJIHO YKOPIHEHUH MOIVIsI]T CTOCOBHO BUHST-
KOBO TEOPETUYHOI IPUPOJH BiAMOBIAHOTO (PYHIAMEHTAIBHOIO IUTAHHS, IOBHE PO3B’I3aHHS SIKOTO I10-
3ULIIOHYETHCS SIK TaKe, sike 3a cioBamu K. AmOoca, Ma€ «... BeIbMH 0OMEKeH1 MPAKTUYHI HACTIAKH ...»
[4, c. 103, 104] (uro0, Ha Haie cy0’€eKTHBHE MEPEKOHAHHS, HATEIIEP, BOUYEBU/Ib, 1, O0/ail «B Teopii», HE
30BCIM BIJIIOBifIa€ TIHCHOCTI, a SIK MAKCUMYM — 3arajioM He Ma€ OyTH TaKuM).

OjiHaK NONpH ICHYBaHHS MPUHAWMHI TPUITYIIEHHS HEOAHO3HAYHOCTI Y MO3UIIISIX «BUMIPIOBaH-
HsI CIIPaBKHOCTI 3HAUCHHS» MUTaHHA «HOMy KapaTH 3a MiXXHAPOIHI 3I04UHHU ?», TPOOIEMATHKY AOLIIb-
HOCTi HOTO OCMUCJICHHS HUHI [IPONOHY€THCS PO3IVISHYTH ITil IPUHIUIIOBO 1HIIUM KyTOM, a caMe, — SIK
3aIIMT, 1[0 OTOTOXKHIOETHCS 13 TUM, IKUMHU BIacHe € a00, CKopillle, MaloTh OyTH LIl HOKapaHHsS y MDKHa-
POIHOMY KpHMiHaJIbHOMY TIpaBi. AJpKe 0e3MmocepelHb0 BOHAa CTAHOM Ha 3apa3 YBH)KAETHCS TAKOIO, sKa
Ma€ TOCIAaTH YijbHE MICIIe B poIieci po30y/I0BU Cy4acHOT apXiTEKTOHIKU MOKAPAHHS y MIKHAPOIHOMY
KpUMIiHAJIBbHOMY TIpaBi, 03 OCATHEHHS SKOi ysiBa MMPO LUTICHY KOHIICII[IF0 OCTaHHBOTO BOAYAETHCS, SIK
MiHIMYM — HEIOBEPLICHOIO.

IMocTanoBKa 3aBAaHHA. METOIO CTATTi € OKPECICHHS 3arajbHOI TPAEKTOPIi Ta BEKTOPIB PO3-
BUTKY Y4CHOI JyMKH CTOCOBHO 0OMipKOBYBaHHS F€HEPAIbHOTO CIPSIMYBAaHHS IIOKapaHHS y MIXHAPOJI-
HOMY KpUMiHAJIBHOMY TIpaBi Kpi3b NPU3MY HOTO LJISH.

PesyabraTn pochimkenHst. [IpumitHO, 1m0 00xyMyBaHHS HPOOJIEMATHKH LUIEH ITOKapaHHS
Yy MDKHApOJHOMY KPHMiHAJIBHOMY MpaBi, TaK CaMoO, BJIACHE SIK i TPOIEAypa OIIHKH JOIIIBHOCTI TH-
TaHHS «4OMY KapaTu» B LIJIOMY ChOTOIHI SIBJIsIE€ COOOI0 NMEBHUN CBOEPIAHUI KOHIEHTPAT IMOPIBHIHO
LIMPOKOTO CHEKTPY PI3HOMAHITHUX 3@ CBOEIO IPUPOAOIO i IIPOSIBOM (4aCOM JOBOJI CYNEPEUINBUX ) 110-
3ULIH Ta IyMOK, 110 3a3BUYail MIPUBOAATH 10 3alEKIUX 1, IMOBIPHO, OAEKYIU HABITh OE3KOMIIPOMIC-
HUX KOH(PPOHTAITI.

Oco0IMBO SICKpaBUM IPHUKIIAIOM TAKOTO TIOBHOIO MipOIO MOYKE CIIYTYBaTH HAaIlleBHO OfIHA 3 Hail-
OUIBIII IIUPOKO PO3MOBCIOPKEHUX JOHUHI CIIPOO OCMUCIICHHS I[JICH MOKapaHHs Y MIKHAPOTHOMY KpHU-
MiHaJIBHOMY NpaBi, — Tak O MOBUTH, (BirypanbHoO, yepes MepCrleKTUBY KpUMiHaIbHOTO npaBa. OCHOBa
K BLANOBIAHOI i71€1, Ha Hally 0COOUCTY TyMKY, MaOyTh HalO1IbII BAJIO 300paxyeThCs y 100pe BiloMO-
My «(haxoBOMy KOXIy» BUmaHHi 3a penakuieto b. Ban Illaak ta P. C. Crnas, B sixomy, y migposaini «Llimi
KPHMIHAJIBHOTO MPaBay, aBTOPHU MPSMO BKa3yIOTh Ha Te, IO «... MDKHApOJHE KpUMiHAJIBHE MTPaBo B ca-
Miii CBOTH CyTi € CHCTEMO KPHUMIHAIBHOTO TIpara ...» [6, ¢. 17]. A, OCKiUIbKH, 5K, Y CBOIO 4epry, Oe3y-
MOBHO BIJIyYHO 3ayBaxkye A. JlxiaHemti, TOCIiKeHHs [[iJIeH ToKapaHHst Oy/ie JIUIIE YaCTKOBHM, SKIIO
HE BpaxoByBaTu iXHe TmOoke (iocodcebke Ta corionoriyae kopinus [7, ¢. 410], a Takox BiporiaHo
# «ICTOPUKO-NIPABOBY TPAJAUIIiIO», BCE 1€ y MOEJHAHHI 3HAXOIUTh CBOE JIOTIUHE IPOAOBKEHHS Y BU-
KOPUCTAHHI KIaCUYHUX TEOpii BUNPABAAHHA 1 TPAAULIMHUX NEHOIOITYHUX OOIPYHTYBaHb [IOKApaHHS
Y BHYTPIIIHbOAEP)KABHOMY TIPaBi JUIsl HIeH MKHAPOIHOTO 3 MIPUTAMaHHUMH JUTS TIEPIIIOTO PEIeBaHT-
HUMH apTyMEHTaMH.

Mosga #iie mpo 00roBOpEeHHsI OCHOBHUX T. 3B. «3acaJHUuuX (iocodiii» KpUMIHATIBHOTO MPaBa,
SIK TaKoro, IO 3PELITOI0 MPOELIOETHCS HE TUNBKU HA HU3KY T. 3B. «TCOPETHUYHUX (PPEHMBOPKIBY», SIKi
TUIIOBO 3aCTOCOBYIOTBCS 33Ul BUIIPABAOBYBAHHS [IOKapaHHs HA HAaLllOHAJILHOMY PiBHi, a i Takox Ha
LTl epecitilyBaHHs Ta KPUMIHAJIBHOTO MPaBOCYIs 3arajoM [6, c. 17]. Sk HaciinoK, miJ BaXXKUMU
JIUCKYCISIMH Ta MPUCKIIJIMBOIO YBArOK0 3 YCiX OOKIB 1 paKypciB, B YCiii CBOIN YHCICHHIN OararoMaHiTHO-
cti «Mouikariiiy Ta 6e3miui «BiIraayHKEHb» ONUHSIIOTHCS HAMOUIBII «IaCTOBKUBAHI» i «IIPUTOXKI»
3 HUX: «JIICTaBaHHs MO 3acily3i», BiIUIaTa, MOMCTa, Kapa, peTpulyllis, CTpUMaHHs (3arajibHe, CIelli-
aJIbHe, eKCIIPECUBHE), IPEBEHIIIA (3arajbHa, CleliaiabHa), 3a00iraHHs, BUMPABICHHs, KOPEKLis, Iepe-
BHMXOBAHHS, pecolianizaiis, peradinitaris, 13051 Tomo (MOKH L0 CyTO UIOCTPAaTUBHO, 0e3 XuMep-
HUX [IPETEeH31i Ha BUYEPIHICTD 1 HOCIIJOBHICTb, @ TAKOXk BCTAHOBJICHHS YiTKOI i€papxii Ta I03HAYEHHs
TOHKOII[IB TIOTCHIIITHOTO CIIBBIAHOIICHHS i THTEHIIIT 3aHyPEHHSI Y He 03 TOTO HIOAHCOBAHY MOJIEMIKY
JIOBKOJIA CYTHOCTI TeOpiit peTprOyTHBI3MY Ta KOHCEKBEHIIIATI3MY).

1 came mij iXHIM BIUTMBOM BHXIiJHI CIIpOOM BUIIPABAaHHS MMOKAPAHHS 32 MIKHAPOJHI 3JI0YUHU
BKE€ Ha MEPIINX MOopax MOYMHAIOTH CYNPOBODKYBATHUCH TEHACHII€I0 BUMYIIEHOTO MIMIKpyBaHHS i
JOMiHYIOUi Teopii Ta MiaXoau, sKi Hacammepe] OyIu po3po0aeHi eKCKIIO3UBHO Ul BUIIPABIAHHS I10-
KapaHHs 3a BHYTpILIHbOAEPAkKaBHi 3104uHH [8, c. 170]. IToka3oBo, 10 noiOHuii cTaH cIpas Hajalll He
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TIIBKU 3MYCHUB HaIlpaBly 3aMUCIUTUCH HaJ THM, SIKOIO MipOI0 MIXXHApOAHE KPUMiHAJIbHE MPABO TOAI
BiZoOpaae NPUIUCH HallIOHAJILHOTO KPUMiHAJILHOTO [IpaBa a00 BiPi3HA€THCS Bl HUX (30KpeMa i1 6e3-
[oCcepeIHbO B YaCTHHI IPUHLIMIIB Jii, IiJIeH Ta HOTo CHpUHHATINBOCTI 0 HAIPAaBOBUX IMIIEPATHBIB)
[6, c. 17], a i 3arOCTpUB MUTAHHS TOTO, HACKUTBKH «IPUIATHIM) BHIAETHCS «aBTOMaTUYHE ITEPEHECEH-
Hs» BIJMOBIHUX TEOPil HA «MIXKHAPOAHY TUIOIUHY» [8, c. 170].

I nilicHO, HEMOXXJIMBO HE TMOTOJUTHUCH B TaKid CHUTyaIll i3, HABEICHOK Yy CBOIX peduekcisax
K. . XennepoM, pastodoro Te3010 M. A. JlpamOiia, sIkuit TOBOPUTH MIPO T€, 110 IPUHHATTS MIKHAPOAHUM
KPHMiHAJIBHUM [PaBOM (HOPM 3BUYAHHOr0 KPUMIHAIBHOTO TpaBa € IMOoKo npodiuemarnannm [9, c. 978].
[HOz1I HABITH 210 TAKOTO CTYIICHS, SIKHii 1 B3aralli sanepedye came iCHYBaHHs MDKHAPOIHOTO KpI/IMlHaJILHO-
TO TIpaBa JUIs YCiX THX, XTO LIYKa€ «... ABIHHAKA MyHIIUTIATFHOTO KpUMiHAIBLHOTO TIpaBa ...» [10, c. 1].

VY cBOM Yepry cTpukHeM o3HaueHol npobiemaruku b. Cannep BOavae cyKyn}ncTL JIBOX OC-
HOBHHUX NpOOJIEM: MO-TIepIIIe, 11i TeOPii CYNpPOBOIKYIOThHCS BCIMA «CITa00CTIMMUY», IPUTAMAHHUMH M Ha
HalliOHAJIILHOMY PiBHi; IO-Apyre, IPHUITYLIEHHS, 1110 JISKaTh B OCHOBI IIUX TEOPil, HE 3aBXkKIH J1OPEUHi
ITiJ1 4ac 3aCTOCYBaHHS JI0 YHIKaJIbHUX KOHTEKCTIB, B IKMX 3a3BU4ail BiJ0yBaIOTHCS MIKHAPOIHI 3I04MHU
[8, c. 170]. Ha nHaury xyMmKy, i 1110 Te3y TaKOXK CJIiJl BBa3KaTU LUIKOM PaliOHaIbHOLO.

Tosx, 31aBaock O1, Ha TPOTHBATY IIbOMY TIOCTYIIOBO MOYMHAE HAOYBaTH BCce OLTBII BUPA3HIIIOL
dopmu 1 HIIA «KMOJIEIT TIOIIYKY», CKOpIIe — 3 MO3MIIIH MKHAPOIHOTO KPUMIHAIBHOTO 1paBa. J{uBo-
BIDKHO, aJIe 3HOBY BKOTPE «KBECT METH» PO3MOYMHAETHCS HE TUIBKH i3 CXOXKE BXKE TAaKOTO YeproBOrO
LUTYBaHH: BUCIOBIIOBaHHSA M. A. JIpamOiia mpo Te, 110 Ha «IIOLIYK METH» MIKHAPOIHOTO KPUMiHAb-
HOTo IpaBa (SIKUH, 0 pedi, Bce Ie TPUBAE) MIXXHAPOIAHI KPUMIHAJIbHI IOPUCTU BUTPATUIIN CKaHIAIBHO
Mmaio udacy, K. I'eBepcom [11, c. 234], a it Oarato B uoMy 31 30epeKEeHHsI JIOTIKY, KA «3HAXOAUTHCS Ol
BUTOKIBY IONIEPETHBOTO, — TAHIEMY «METa TIPaBay — «MeTa MOKapaHHsD).

Criji 3a3HAYUTH, 110 MOAIOHMN YMOBHBIJ] 3HAXOMUThH CBOE BIII3EPKAJICHHS, 30KpeMa Y HAyKOBOMY
nopo6ky C. Jlamraap, sika, JOCTIPKYOUYH 1HAWBITyaJbHY KPUMIHAIBHY BiIIOBIaIbHICTh 32 OCHOBHI MiX-
HapOJIHi 37I0YUHH, JOXOIHUTb 10 BUCHOBKY PO T€, L0 1iJi iHAMBIyalbHOI KPUMIHAIBHOT BiIIOBiaIbHOCTI
3a OCHOBHI MDDKHapO/IHI 37I04MHHM HEPO3PHUBHO IMOB’s3aHi 3 LIISIMH, 1110 JISXKaTh B OCHOBI CAaMOT0 MI>KHAPO-
HOTO KPMMIHAJIbHOIO NPABa, i LIISIMH TIOKAPAHHs B MDKHAPOIHOMY KPUMIHaIBLHOMY TIPaBi [5, ¢. 25].

AHayoriyHuM BOAYA€THCS i Te, 1O, SIK 1 paHille, Ha NOPsAKY ACHHOMY OOTOBOPEHb MPOLOB-
JKYIOTh TIepeOyBaTh BKE Taki «100pe BijoMi mpobiemu i3 mimsamuy [11, ¢. 234], cepen sskux HaHOIbII
YacTo 3rajlyBaHUMH 3aJIMIIAIOTHCS «KJIACHYHI HAIIOHAJIBHI 1JT», — peTpulyLii («rmokaparu, TOMy 10
37I0YMHEIb 3aCIIYTOBYE Ha Ie») Ta CTPUMYBaHHS («IIOKapaTH B iM’s peBeHLii, 1100 3amodirtu MaitdyT-
HiM 370urHaM») [12, ¢. 149].

BonHouac He BTpauae CBOIO aKTyallbHICTb i HACKpi3Ha iies PO Te, 110 HallOHAJbHI Ta MiXHa-
POJIHI 3JI0YMHHU HE € CXOKHMMHU Ha BCIX PIBHIX, 1 MIJIX1JI, IKUH TPEICTABISETHCS CIYIIHUM Y KOHTEKCTI
HAI[IOHAJILHOTO KPUMIHAJIBHOTO MPaBa, He 000B’SI3KOBO € HACTIIBKHU XK MIJIX0KHM Y KOHTEKCTI MiXKHA-
POAHOTO KpUMiHAJIBHOTO TpaBa [5, ¢. 26].

OnHak GoKyc yBaru pa3oM 3 IIMM CX0e IIOCTYTIOBO 1 INTAHOMIPHO BCE 3K 3MILIYE€ThCS y HAIPSIMKY
CIIOpiB I0BKOJIa TEMATHKU CKOPIIIE «KOH IOHKTYPHOIO» HANpsIMy: BiJl po3B’sa3aHHs [OpiiBCHKOTO BY3-
718 BUKOPHCTAHHS OKPEMO B3ATHX Teopiﬁ B SIKOCTI CaMOCTIHHOTO 1 IOBHOLIHHOIO OOIPyHTYBaHHS («Ha
nporuBary iHmmm» [13, c. 16]) abo ix 0praH1qH0ro T0€/IHAHHS («na gonarok 1o pemrrny [13, c. 23])
[11, c. 234] 10 HamivaHHS I{iIEH T. 3B. «Ml)KHapO,HHOI‘O KpI/IMlHaJILHO TIPABOBOTO PEKMMY» [14, c. 638].

LM GakTHIHO 03HAMEHYETBCS TIePEXil AUCKYCIH y «IIPaKTHIHY TUIOLIKMHY», BIAMPABHOIO TOY-
KOO SIKOT JIOBOJII OYiKyBaHO YSIBISIEThCS TAKOXK BIIACHE «mpoliiema ekcrpamnoisimii» [15, ¢. 91], ska,
JI0 TOTO %, JOIOBHIOETHCS 3HAYHOIO KiJBbKICTIO KaBep3, CIPUYMHEHUX BEIbMH YMOBHO «TOHOPABHUTOIO
HaTYypPOIO» MIKHAPOJHOI0 KpUMiHaIbHOTO mpaBocyaas. Ha ne, y T. u. Bkasye i JI. AGenbc, sikuif Hamara-
€TbCsI IIOSICHIOBATU TaKy «aMOITHICTbY) MIXKHAPOAHOI KPUMIHAJAbHOI IOCTULII BUCOKUMH OUYiKyBaHHIMU
i CHIO/IIBAaHHSIMH TOTO, 1[0 MIXXKHAPOJHI KPUMIiHAJIbHI TPUOYHAIH 1 CY[IH, MOPST 13 «IMIIOPTOBAHUMI
3 HaliOHAIFHOTO KOHTEKCTY KIACHYHMMH LUISIMH IOKApaHHS, CIyTyBaTUMYTh TakOoX W iHIINM, «Be-
JIMKUMY IUISIM (30KpeMa CHPUSIHHIO Ta MiATPUMII MUPY 1 O€3IeKH, IPOCYBaHHIO BEPXOBEHCTBA IIPaBa,
320XOUEHHIO IPUMUPEHHS i HaJlaHHIO «TOJI0CY» KEPTBaM MAcOBHX 3BipcTB Ta iH.) [16, c. 250].

ba Oinblue, cxoxa JOrika Hajall Bce YITKINIE OYMHAE MIPOCIiIKOBYBATHCh i BIIHOCHO T. 3B.
«MDKHApOJHUX KPHMIHAJIBHUX IMPOILECIBY (SK y3aralbHEHO, TaK 1 HA MPHUKIANAX IMOOJUHOKHX KOH-
KpeTHuX KeiiciB) [17, c. 436], mepenyciM CTOCOBHO BUHECCHHS BUPOKIB 1 HACAMKIHEIb iX BUKOHAHHS
[16, c. 250].

BucnoBku. OTxe, 3Bakalouyl Ha HAsIBHY BiACYTHICTb OXHOCTAWHOCTI y MiAX0O4axX CHPUHHSATTS
LiJIel moKapaHHs y MDXXHaApOAHOMY KpHMiHAJILHOMY IIpaBi, Jeiai sICHiIIe BUAHIEThCs, Oozail 1 BigHOC-
Ha, HEBU3HAYEHICTh Y HANpPsIMy HOro CHpsIMYBaHHs, 110 y CBOIO Yepry NPU3BOJAUTH 10 CUTYyalii, B AKil
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TpuBaJa i 3anexyia 60poTs0a 3a crenuiky «KMDKHAPOAHUX 3JI0YHMHIB», X BUHATKOBUH XapakTep Ta Bi-
JOKpeMIJICHE Miclie B iCHYI0Uil, Hexall 1 KpUMiHaNbHO-NIPABOBIN, «CUCTEMI KOOPIUHATY, (hiHANI3y€eThCS
y OyKBaJIBHO «TPHUBiaIbHE IIOKAPAHHS, i3 BEIbMU «y3yaJIbHOIO» METOI0, CXOXKE ITOBHICTIO HiBEITIOIOUH
pa3oM 3 TUM HE TiNBKH IX Bi{yCIONH JIeKJIapOBaHe «0COOIHNBE 3HAYCHHSD, a i «0COOIHMBICT» MIXXHAPOSI-
HOTO KPUMIHAJIBHOTO MPaBa, sSIK TaKkoro. | came momiOHuiA TucoHaHe 6araro B YoMy 00yMOBITFOE HEOOX1/1-
HICTh ICHYBaHHS BCEOCSHKHOT HOPMATUBHOI TEOPil KpUMIHAIBHOTO MMOKapaHHs, sika Oyna 0 ajanroBaHa
JI0 MDKHApOJIHOTO KOHTEKCTy [ 18, ¢. 76]. 3 omisiay Ha TpUBaHHS 03HAYEHOTO TPOLIECY HACTYITHUM KpO-
KOM 11 po30y0BY BOAYA€THCS TEOPETUUHE IIEPEOCMUCIICHHS MOMXIUBOCTEH BIKE KIACHUHUX TEOPii»,
a TAaKOXK IIPOOJIEMAaTUKY BUOYAyBaHHs TAKUX LI} IOKapaHHA y MIXKHAPOJHOMY KpPUMiHAIIbLHOMY IIPaBi,
sKi 6 Oy y3TOKeHi 3 «IPaKTHIHIMH IIISIMID MIKHAPOJHOTO KPAMIHAIBHOTO MPaBOCYIIIS.
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IZEHTU®IKALIIA IIOMEPJINUX, IOPAHEHUX TA IOJJOHEHHUX
BIMCHKOBOCJYKBOBIIIB I YAC 35POMTHOIO KOH®JIIKTY:
IMPABOBI TPOBJIEMH TA CBITOBA ITPAKTHUKA

IDENTIFICATION OF DECEASED, INJURED,
AND CAPTURED MILITARY PERSONNEL DURING ARMED CONFLICT:
LEGAL ISSUES AND GLOBAL PRACTICE

V crarTi AeTanbHO aHANi3yI0ThCs CydacHi BUKIMKU Y cdepi npaBsa, NOB'sI3aHi 3 11eH-
Tudikauiero ocib, Kl 3arMHyNIU, OTPUMAIIM HOPAHEHHs a00 MOTPAIMIX B [I0JOH Iij 4ac
30pOWHHUX KOH(QIIIKTIB, a TAKOX ICTOPUYHHEI TOCBiJ BUPIIICHHS 1€l mpodiemu. Y cy-
YaCHUX yMOBax OOMOBHUX Jiif mMUTaHHS iIeHTU(IKAIii HA0yBa€ KPUTHUHOIO 3HAYCHHS,
OCKIJTBKH BOHO 0€3M10CepeIHBO BIUTUBAE HA JOTPUMAHHS MIPAB JIOAUHH, & TAKO)K HOPMH
MIXKHApOJIHOTO TYMaHITapHOTO NpaBa. ABTOPU PO3INISIAIOTH 3HAUYCHHS 1CHTU(IKAIIIN-
HUX JOKYMEHTIB Ta MapKepiB, sIKi 3a0e3MeuyloTh HaJexkHy iAeHTudiKalilo BiiCbKOBUX
y4YacHUKIB KOH(IIKTY. 30KpeMa, y CTaTTi AOCIIKYIOThCS ICTOPUYHI MiAXOAH A0 ileH-
Trgikamnii 3arudinx Ta MOJOHEHMX, a TAKOK Cy4acHI TEXHOJIOTii Ta METOIH, 10 BHKO-
PHCTOBYIOThCA y Wil cepi. OcobnmBa yBara NpHIiISETHCS IPABOBUM aCIIEKTaM Ta 3aXH-
CTy TIpaB BiCHKOBOCITY)KOOBIIIB Ta TXHIX POIUH, SKi YaCTO 3aJMIIAKOTHCS 0€3 HAIEKHOT
MiATPUMKH Ta 3aXUCTy. ABTOPH JIeTAIbHO aHANI3yIOTh TUTAHHS, TTOB'I3aHi 3 BUZHAHHIM
CTaTyCy 3arnOiIMX Ta HOPAHEHUX, & TAKOXK TXHBOIO IIPABOBOIO MIATPUMKOIO. Y CTaTTi Ta-
KOXK PO3IIISAAIOTHCS KOJIi31{ MIXKHApOAHOrO MpaBa Ta Horo poib y 3a0e3Me4eHH] HalexK-
HOi igeHTU(iKaLii Ta 3aXUCTy IpaB BilCHKOBOCIYKOOBIIB Y KOHTEKCTI MIXKHAPOJHUX
KOH(IIIKTIB.

Crarts 0COOMMBO aKIEHTYE yBary Ha fisuibHOCTI MikHapoaHoro Komitery Uepro-
HOro Xpecra, KMl BUKOHYE KJIFOYOBY POJIb y 3aXHCTI MpaB BIHCHKOBOCITYXOOBIIIB Ta
IXHIX CiMEeH, a TakoX y 3abe3neveHHi rymanitapHoi gonomoru. OKpiM 1bOro, y CTarTi
HPEICTABICHO OIVIA] MIKHAPOIHHUX CTAaHAAPTIB 1 peKOMEHAALIiM, SKi peryIoI0Th IPoLec
ineHTudikalii, a TaKkoXK MPOBEJICHO MMOPIBHSUIBHUI aHaJIi3 NMPAaKTHK, 10 ICHYIOTh Y pi3-
HUX KpaiHax.

BHCHOBKH CTaTTi aKIEHTYIOTh HA HEOOX1THOCTI BAOCKOHAJECHHS IIPABOBHX MEXaHi3-
MIB Ta IIPOIEYP, CIIPSIMOBAHUX Ha 3a0e3neueHHs e(heKTUBHOT ieHTH]iKaIlii 0Ci0 Y KOH-
TEKCTi 30pOHHUX KOH(IIIKTIB. ABTOPH MiIKPECIIOIOTh BAKIUBICTh MIXKHAPOHOT CITIBII-
pati Juist TOCSTHEHHSI IIUX IJICH, HArOJIOUIYIOYM Ha TOMY, IO JIMIIE CIiIbHI 3yCHIUIS
MOXKYTb IPU3BECTH 10 NOKPAIIEHHS CUTYaLil B il KpuTU4IHO BaxuBii cdepi. Ctarts €
Ba)KJIMBUM BHECKOM Yy JIUCKYCIIO IIPO 3aXUCT MpaB JIIOJUHY M1l 4ac 30pOHHUX KOHQIIIKTIB
Ta HeOOX1JHICTb pehOpMyBaHHS ICHYIOUUX MEXaHi3MiB 11eHTH(IKaLi].

Knrwuosi cnosa: ioenmugirayitina kapmrka, ioenmudpikayiinuii scemon, Midxcna-
poonuit Komimem Yepsonoeo Xpecma, nomepuuil, nopawenutl, GiticbKO8ONONOHEHULL,
30pOHULL KOHPIIKM.

The article provides an in-depth analysis of contemporary legal challenges related
to the identification of individuals who have died, been injured, or taken prisoner during
armed conflicts, as well as the historical experience of addressing this issue. In the
current conditions of combat, the question of identification acquires critical significance
as it directly impacts the observance of human rights and the norms of international
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humanitarian law. The authors consider the importance of identification documents
and markers that ensure proper identification of military participants in the conflict. In
particular, the article examines historical approaches to the identification of the dead
and prisoners, as well as modern technologies and methods used in this field. Special
attention is given to legal aspects and the protection of the rights of military personnel and
their families, who often lack adequate support and protection. The authors thoroughly
analyze issues related to the recognition of the status of the deceased and injured, as well
as their legal support. The article also addresses the conflicts of international law and its
role in ensuring proper identification and protection of military personnel's rights in the
context of international conflicts.

The article particularly emphasizes the activities of the International Committee of
the Red Cross, which plays a key role in protecting the rights of military personnel and
their families and in providing humanitarian assistance. Furthermore, the article presents
an overview of international standards and recommendations governing the identification
process, along with a comparative analysis of practices existing in various countries.

The conclusions of the article stress the need to improve legal mechanisms and
procedures aimed at ensuring effective identification of individuals in the context of
armed conflicts. The authors emphasize the importance of international cooperation
to achieve these goals, noting that only joint efforts can lead to improvement in this
critically important area. The article makes a significant contribution to the discussion
on the protection of human rights during armed conflicts and the necessity of reforming
existing identification mechanisms.

Key words: identification card, identification tag, International Committee of the Red
Cross, deceased, injured, prisoner of war, armed conflict.

Beryn. IIpaBoBi npoGieMu 3 sIKUMU OB’ s3aHa 11eHTH(iKallisd IOMEpIUX, ITIOPaHEHHUX Ta M10JI0-
HEHUX BilicbKOBOCIY>K00BLIB Mif 4ac 30poiHOro KOHQIIIKTY, B yMOBaX CbOIOAECHHS YKpaiHU € HaJ3BU-
YaifHO BaXKJIMBOIO. POCilichKO-yKpalHChKa BilfHA YiTKO BKa3ye Ha MPOOJIEMH B YKPAiHCHKOMY BIiHCBKY,
B TOMY YHCJIi TIOB’si3aHi 3 iieHTU(iKaIliero BilickkoBux. Haxkaib, ChOro/Hi € mpo0ieMoro iieHTrdikaris
HAIIUX TePOIB, sIKi 3aTMHYIIU, 3HUKJIM O€3BICTH UM MOTPAITUIIN B MOJIOH y MEPIII MIBPOKY BiitHU, OCKiJIb-
KH, B TOH 4ac He OyJI0 MOXKJIMBOCTI HaBiTh JyMaTH Mpo ifeHTudikarito, Tpeda Oyao psaTyBaTu KpaiHy
BiJ| BilicbKOBOI arpecii Ta i OLIbIIICTh BICHKOBUX OyJIU JOOPOBOMIBISIMU. AJl€ 3r0I0M, BiiCBKOBUM KO-
MaH/lyBaHHSAM OyJIO IPUIHATO pillIeHHs, 1[0 HABITh HAsBHICTh 1ICHTH(]IKALIHHOTO )KETOHA JI03BOJIHUTH
MIPUIIBUIIIUTH TIPOIEC BII3HAHHS Ta MOIIYKY HAIIUX BOTHIB. TpeTiii, mocmisb, pik BifHH Ha TEPUTOPIi
HAIIOi Jep)KaBH, BTPATH cepell 0cO00BOr0O CKIIany MOMEPIMMH, MOPAHSHUMH Ta TOJIOHSHUMH JIHIIe
MIATBEPUKYE MPABUIIBHICT TAKOTO PIILICHHS.

IMocTranoBka npodaemu. HaykoBow mpo0iieMoro, 10 JTOCTIIKYEThCS y CTATTi € HEAOCTATHS
NpaBOBa pEriaMEeHTallisl Ta peaiizallis mpoueayp iAeHTH]iKamii BiiCHKOBOCITYKOOBIIIB Y KOHTEKCTI
MIDXKXHapOJIHOTO T'yMaHiTapHOro 1pagsa. Lle Bkiroyae B cede nuTaHHsa e)eKTUBHOCTI BAKOPUCTAHHS 1/1CH-
TU(IKAIHAX KapTOK Ta )KETOHIB, a TAKOXK B3aEMOJIIT MK JiepKaBaMH Ta MIKHAPOAHUMU OpraHizaili-
SIMH, TAKHMU 1K MikHapoaHuil komiteT YepBoHOTO XpecTa, y 3a0e3nedeHHi paB BiliChKOBOCITYKOOB-
1B 1 IXHIX poarH. BUBUCHHS [UX ACMEKTIB H03BOJUTH BUSBUTH HEJOMIKHM B ICHYIOUMX MEXaHi3Max Ta
CIIPUSATHME PO3BUTKY OUTbII €()EKTUBHUX MPAKTHK 1 HOpM y cdepi imeHTrdikarii mix yac 30poiHUX
KOH(ITIKTIB.

MeTo10 JaHOi CTaTTi € JOCHIIPKEHHs IPaBOBUX IIPOOJIeM, ITOB'I3aHUX 3 1IeHTH]IKaLli€l0 TomMep-
JIMX, [IOPAHEHUX Ta MOJOHEHHX BillCbKOBOCIIYKOOBLIB IiJ 4ac 30pOMHUX KOH(IIIKTIB, a TAKOXK aHaJI3
CBITOBOI IpaKkTUKY B 1ill cepi. CTaTTs nparde BUSHAYUTH OCHOBHI BUKIMKU Ta IPOrajllHU B ICHYIOUUX
MPABOBMX MEXaHi3Max, 0 PETyJIIO0Th MPOLEC 1IeHTUDIKAIIIT, Ta 3aIIPOTIOHYBATH PEKOMEH AT IS TX
BIOCKOHAJICHHSI.

PesyabraTu nociixkenHs. [cTopuvHUi 1OCBIA BUPIIEHHS TPOOJIEM JOBOANUTH BAXKIIMBICTD J10-
cnimpkyBaHoi mpobnemu. Tak, mig yac ['pomaasucskoi Biitnn y Cnonydenux Illtarax AMEpuKH JOCUTh
piaxo HOcwIM ineHTUdiKailHI xkeToHU. [lepes BIHCHKOBIM 3ITKHEHHSIM OUTBILICTh COJIIAT MUCAN CBOT
iMeHa, Tpi3BHUIla Ta HOMEP BifICbKOBOT YaCTMHH Ha IIMATKY Tarepy i npucridany ioro Ha cniuny. Taka
pocTa BiiChKOBA XUTPICTh YacTO TYCTO cpaiboByBaia. OKpeMi CONIaTH KyMyBaln y KOMiBOSDKEPIB
PI3HOKOJIBOPOBI 3HAYKH 3 TPaBipyBaHHIM ab0 MeTaseBi ifeHTHdiKaliiHI Tabnnuku. Ha Tabmuukax 3a-
3HAYAIOCh 1M sl TA HOMEpP YaCTHHU BIHCHKOBOCITY)KOOBIIS T4, 3piJiKa, HA3Ba MICIS 3BIJKH BiH POJIOM.
YKonen ypsin, Ha TOW 4ac, HE BUTOTOBISB iZIeHTU(]IKalilHI TabauyKu. BpaxoByrouu Te, 10 METOAU
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inenTHGiKauii Ta BOi3HAHHS 3aruOIuX Mix yac 30pofHUX KOH(IIKTIB THX 4aciB Oyiu, M SIKO KaKydH,
HEJOCKOHAMI i moscHIoeThes TOM (akT, mo, Hanpukiaj, y Crnonyuenux Lltarax Amepuku, micns 3a-
KiH4eHHs1 [ poMasIHChKOT BiifHM, Maiike TOIOBUHA MOTHJI Ha aMEPHUKAHCHKHX KJIQJOBHIIAX THUX YaciB
BiJ[3HAUCHA K «HEBiMOMHUI commat». Tpoxu 3rofom, mig yac (ppaHKO-MPYCChKOI BiiHHU, Y MPYCChKii
apMii He TUTbKHY 3’ SIBIJTUCH 17ICHTU(IKAIIIHHI )KETOHH, aJie i KOJKEeH cojiiatr OyB 3000B’sI3aHUN MaTH TIPU
co0i ineHTH(IKaIiiiHY KapTKY, TaK 3BaHUN «MOTHIIbHHNA KaMiHbY.

B Hamr yac 3akoHM Ta 3BMYail BiiHM BUMAararoTh 00OB’SI3K0BOT ieHTH]iKaLlli BilICEKOBOCITYK-
60B1s. B HenanekoMy MaiiOyTHBROMY MOXKHA OYiKyBaTH IOSIBY €IE€KTPOHHHMX AMCKIB, MiJIIKIPHUX M-
miB, sIKi OyIyTh MICTUTH MaKCHUMaJIbHy KiIbKICTh iH(popMauii mpo ocoly BilicbkoBoro. Bukopucranss
JIHK-xony Mo)ke CBITYMTH, IO HEBIIOMHX COJIAT cepell 3arn0iux Ounbline He Oyae Hikonu [5, c. 64].
SIki © MeToau iieHTr(IKAIlT 3aKOHHUX KOMOATAHTIB Ta BiliCHKOBOCITYKOOBIIIB HE BUKOPHUCTOBYBAJIUCH,
BOHH HEOOXI/IHi, 11100 BU3HAYUTH, SIK TOBOIUTHCH 3 XBOPHUM, IOPAHEHUM, BOUTHM a00 MOJIOHEHUM, KUM
Ou BiH He OyB, 4M BIHCHKOBOCITY)KOOBIIEM, Y MEHMYHHM MPAI[iBHUKOM, YU IIUBLIBHOK 0CO0OK0.

HesBaxaroun Ha Te, 110 BilicbkoBa yHi)OpMa MOXKe MIATBEPAUTH CTATyC KOHKPETHOI 0COOHU SIK
3aKOHHOIO KOMOAaTaHTa, BIIIOBIAHO A0 3aKOHIB BiliHM, YHi(opMa HE € He3alepeuHUM J0Ka30M IIpH-
HAJICKHOCTI JIaHOI 0cO0H 110 30poiHMX ciil. B 1bOMy pO3yMIHHI BaXIMBHM € CTAaTyC «BiliCHKOBOC-
nyx00B1s». Ocoba, wo Gepe yyacts y OolioBux Aisix 6e3 ogililiHoi BKa3iBKK BIANOBIIHUX OpraHiB,
PU3HKYE THM, 110 MOXKe OyTH 3BHHYBaYeHa B TOMY, L0 HE € 3aKOHHMM KOMOATaHTOM 3 Bi/IIOBIAHHM
MepecilyBaHHsIM KOMIETEHTHIMH TIPABOOXOPOHHUMH OpraHaMu. AJle € i iHIIa, BaKJIMBIIIa CTOPOHA
i€l Mpo0OIeMH, sika MOJISITae y TOMY, 1[0 CTOPOHH, SIKi OepyTh y4acTh Y KOHQIIIKTI, HE 3000B’sI3aHi PO3-
MIOBCIOJDKYBATH CTATYC BIFICHKOBOIIOJIOHEHOTO Ha 0CO0Y, 10 HE € 3aKOHHUM KomOaTanTtoMm. Came 3 wiel
[IPUYUHHU JiI04i apMil CBiTy HaMararoTbes 3a0e3MeunTd 3acobamu ineHTUdiKkalii Beix 0ci0 sKi B HUX
HPOXOJATH BIfICEKOBY CITykKOY.

CpOrofieHHs BKa3ye HaM, 10 Yy OUIBIIOCTI apMisiX CBIiTY BiiCHKOBI HOCSTH iIeHTH(IKYIOUi XKe-
tonu. [po i xeronn #nerbes y Iepmriit XKenercrkiii Konpenirii 1949 poky y 3B 513Ky 3 000B’s13k0M
JiepkaB (BOKOIOYHX CTOPiH) ieHTH(IKyBaTH mopaHeHux ta BOuTHX [1]. Onnak, cami KoHBeHiii He mne-
pendavaroTh 000B’I3KOBOTO BUTOTOBJICHHS Ta B4l TAKMX KETOHIB, OiJIbIIE 3 THM, HE 3000B’SI3yIOTh
BiliCHKOBOCITYKO0O0BIIB X HocuTH. Ha jxeToHax 3a3BHYaii 3a3Ha4ar0Th iM’sl BIHCHKOBOTO, HOTO 11€HTH-
(hikanitnuit Homep, rpyIy KpOBi Ta pelliriiHy npuHanexHicTh. Tak, HanpukiIaja, B yKpaiHChKiH apmii
Ha JKeTOHAX BiCHKOBMX BKa3aHO IPi3BHUINE, IHIIIANH, aTa HAPOIDKEHHS Ta Tpymna KpoBU. Xoua 3MicT
iHpopMarLii Moke OyTH Pi3HUM, TOJOBHE 3aBIaHHS SIKE BUKOHYE IIei )KETOH, MOKPAIIUTH JIOMIO Iopa-
HEHOT0 Yu BOWTOrO Ha MOJi 000, OCKUIBKM BiZIOMOCTI, 1[0 B HHOMY MICTSIThCS MOXKYTh CTaTH BHUDi-
LIaTBHUMU JUTS )KUATTS COJIATa, HAPHUKJIA, i/l 9ac HaJaHHs JOTIOMOTH OPAHEHOMY YU TTOBODKCHHS
3 BoutuM. Ilepur 3a Bce, ineHTHdiKaLiiHI XKETOHM MOKIMKAHI JUIs BIi3HAHHS MOpaHEHHUX a0 BOUTHUX,
SIKUX He MOJKHA i1eHTU(iKyBaTH Oy/ib SIKUM 1HIIUM CIIOCOOOM.

Tperst XKeneBcbka Konsenuist (crarta 17) Bumarae, mo0 KOXHa i3 CTOpiH, SIKI 3HAXOAATHCS
B KOH(ITIKTI, BHIaBaiga 0co0aM, [0 MOXKYTh MOTPAIUTH B MOJOH, ineHTH(dIKaiiHy Kapty [2]. B Hiit
MMOBMHHO 3a3HA4YaTUCs iM’sl, BIICHKOBE 3BaHHS, iieHTH(DiKaIIHII HOMEp Ta Jara HapokeHHs. Kaprka
MOYKE MICTUTH | iHITy iH()OpMAIlit0, a TAKOK OCOOMCTHH MIAUC 0COOH, BIIOMTKH MaJBIIB Ta GoTorpa-
(iro. BilickkoBomoNIOHEHNH 3000B’13aHUI Ha/laBaTH iICHTU(IKAIIMHY KapTKy Ha MepIry BUMOTY, alie
B TOH € 4ac BOHa He MO)Ke OyTH y HbOIO BimiOpaHa nmpumycoBo. ABTopu KOHBEHII 3anponoHyBaIu
BKJIIOUMTH B 3MICT KapTKH TUIBKH Ty iH(OPMALIIO, 1110 HE MOXXE MICTUTH YKOIHHUX CEKPETHHX JaHHX
posBiaku. Came TOMY, y IPOTHBHHKA, II0 B35IB BIHCHKOBOTO Yy TIOJIOH, HE Oy/ie MiZicTaB BUITYyYaTH KAPTKY
MPUMYCOBO Ta, IPH IIbOMY, 3aBIaBaTH 3aiiBUX CTPaXKIaHb MOJOHEHOMY. Y BUIAJKY, KOJIH BiiCBKOBOC-
nyx0oBels 3aryouB ineHtudikaiiiiny kaptky Tpers XKenercbka Konseniris (crarrs 18) 3000B’s13ye
BOIOIOUY CTOPOHY, 1110 Oepe BiliChKOBOCITYOOBIIS B TIOJIOH, BUJIATH HOBY, aHAJIOTIYHOTO 3MicTy [2].

InenTudikaniiiHa KapTka TaKOXK Ma€ BaXJIMBE 3HAYCHHS JIJIsl TOTO, 00 BU3HAYUTH, K CIIiJ| TIO-
BOJUTHCS 3 BIiICHKOBOIIOJIOHEHMM BIJIMOBITHO JI0 HOTO MOTEPEAHBOT0 CTaTycy. BilichKOBE 3BaHHS Y KO-
My nepeOyBae 0co0a Ha MOMEHT KOJIHM i 6epyTh y MOJIOH, IOBUHHA 3a3HAYaTHCS y KapTLi, i BiANOBITHO
70 1i€i iH(popMaii BCTAHOBIIOIOTH SIK CJILT TOBOAUTHCH 3 TIOJIOHEHNM, K 3 0(DillepoM UH K 3 PIIOBHM
conyaroM. Bigmosigao 1o Tpethoi JKeneBcbkoi KoHBEHINT y MOMOHEHUX € 00OB’SI3KH, SIKi BiJ[pi3HS-
FOTHCSI CaMe B 3aJIGKHOCTI JI0 1X BiHCHKOBOT'O 3BaHHS, TOMY HasIBHICTh 1ICHTH(IKALIHHOT KAPTKU TyKe
BakiuBa [2].

3 HOpMaMH, 1110 PerIaMEHTYIOTh BUKOPUCTAHH ineHTHhiKaliiHIX KapTOK, OB s13aHi i 3araib-
Hi IIpaBHJIA, 1110 CTOCYIOTHCS JOMUTY BiiCHKOBONOJIOHEHHX. I1i]] 4ac [onuTy BiCHKOBOIOIOHEHUH «30-
60B’A3aHU) NOBIIOMUTHU TIIBKU CBOE iM’4, BIfiCbKOBE 3BaHHS, JaTy HapOJKEHHs Ta cepiiHui HoMep.
Taka BUMOTa 4acTo T'yCTO TPaKTyeTbesl HeBipHO. Tpetst JKeneBcbka KonBeHuis (crarts 17) Bumarae,
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mo0 Taki BiOMOCTI HaJaBaluCh BilicbkoBomojoHeHMM. OnHak, Taka caMa iH(pOpMalis MiCTUTHCS
y inenTudikaniiniil kapriyi, 1 Taky KapTKy [0JI0HEeHUH 30008 s13aHU HaaTy (3a yMOBH 11 HAsIBHOCTI) Ha
Iepury BUMOTY 0COOM MPOTUBHUKA, 1110 B3si1a B 10JI0H [2]. CaMe 3 IbOr0 BUILIMBAE, 0 HEMAE IPUYHUH
11 He HagaBaTH. OCKUIBKH, HIYOTO IHIIOTO BifICHKOBOTIOIOHEHHI HAaBaTH HE 3000B’sI3aHUil, CTOPOHA,
110 3aXOTHJIa HOTO Y MOJIOH, MOKE CTABUTH HOMY iHIIII TUTAHHS, B TOMY YHCIII U Ti, 10 MiCTSATh BifICHKO-
BUi iHTEpec uM TaeMHUIIO. He3Baxkaroun Ha 1ie 3a BiiCHhKOBOIIOJIOHEHUM 3aJIHIIA€THCS ITPABO OOMEKH-
TH BIJMOBI/II HA MUTAHHS Y MEXaxX YOTUPbOX MYHKTIB, 10 1X BctaHOBWIIA Tpets JKeHeBchka KoHBeHIlis,
sIKa, B TOU e uac, NiATBEPXKYE TOJIOKEHHS IIPO Te, 110 KOJCH BiiCbKOBOIOJIOHEHUH HE MOXKE 3a3HaTU
TIOKapaHHsi 400 MOraHoOro CTABIICHHS 3a BIIMOBY BiJl /il [IOKa3iB 1O MICTATh BIHCHKOBY TAEMHHIO [2].

Ocobu, sKMM HaJaHa MOXKIMBICTb CIIOCTEPIraTi 3a BifCHKOBONOIOHECHNMH 60 CILUIKYBATHCS
3 HUMH, TIOBHHHI BHMaratyl BiJl HUX OyIb sKi iTeHTH(DIKYI0Ui JOKyMEHTH. [neHTHdikamilina KapTka,
Y LIbOMY 3B’5I3KY, CBITYUThH [IPO CTATYC BiliCHKOBOIIOIOHEHOTO BiITIOBIHO 10 3aKOHIB BiifHU, HATOMICTb,
11 BIZICYTHICTh CBIUUTH MPO TE, 110 CTOPOHA, SIKA B3sJIa Y MOJIOH JiaHy 0co0y, Ji€ He y YiTKil Bijmo-
BIZITHOCTI 3 BHIIEBKa3aHUMH HOpMamu. HasBHICTBH iieHTHU(IKAIIHUX JKETOHIB Ta ieHTH]IKAIIHHUX
KapTOK — I1¢ JIIiCHEe, HasIBHE CB1JIOLITBO JUIsi BA3HAYCHHS MiHIMaJIbHOTO PiBHSI BUKOHAHHS 3aKOHIB BiliHH,
10 CTOCYIOThCSI HOBOAXKEHHS 3 BiliCbKOBOIIOJIOHEHUMHU.

ITepen BOIOIOYMME CTOpPOHAMH y OyIb SIKOMY 30pOifHOMY KOH(IIIKTI JOCHTH TOCTPO IOCTAE
HE TUIbKK mpobieMa igeHTH]iKallii BiliChKOBOIIOIOHEHHX, alie i, Ha)allb, TIOMEPIUX Ta MOPAHEHUX
Ha noni 60r0. OUH 13 HACHIAKIB BIHH MOJSTae y 3aru0esi meBHOi KUTBKOCTI 3 Yncia ii yYacHUKIB.
3 IaBHIX JIaBEH MOBEIIOCS, 1110 OJ(HA 3 TYpOOT BIHCHKOBHX MOJISATalia y MPOBEACHHI BiIMOBITHUM YHHOM
3aXOPOHEHHs MOMEPMX Ha 1oii 6oro. B naBHI yacu HEOOXiQHICTH MOXOBAHHS TPYMIB, L0 3arHHYIN
BHACJI1JI0K 30pOHHOr0 NPOTUCTOSHHS, YaCTO HOCUIIO peliriiHuil xapakrep. Kpim Toro, 3ajuieHHs Ha
11011 6010 IOMEPIIOro CTBOPIOE, TAK 3BaHy, Iri€HIUHY NPoOIeMy sIKa 3r0J0M MOXKE EPEPOCTH Yy emije-
Mionoriuny. CaMe 1e cTano MPUIMHOIO iX TYMaHHOTO ITOXOBAHHS, 00 YHHKHYTH Ta MONEPEIUTH BH-
HUKHEHHSI XBOPOO JUKEPEJIOM SIKUX MOXYTh CTATH MOKMHYTI Ha 1o 00r0 Tina. OHaK, MpaBo HE MOXKE
OyTH 3aCHOBAHO JIMIIE TUIBKK HA PENITiiHIA MPAKTUI YM PENTriiHUX 3BHYasIX, a00 K Ha TypOOTi po
310pOB’ s )KUBHX [4, ¢. 62]. [IpaBUIBHOTO Ta KOPEKTHOTO MIOXOBAHHS TPYIIiB ChOTOJIHI BUMArae 3aKoH.

DopMyroBaHHS OCHOBHHX 3000B’s13aHb BOIOIOUMX CTOPIH IEPEA TUMHU XTO 3aTMHYB MiCTSThb-
cs y crarti 15 IMepmoi XKenescokoi Konsenuii. Haiibinpie i nonoxeHHs CTOCYIOThCS HeoOXiHOCTI
HaJIaHHs. J10MOMOIY [OPaHeHUM 4epes iX ineHTudikauito, ane B Hill HACTbCS i IPO Te, 1O CTOPOHH
MIOBUHHI «ITOBCSKYAC, & 0COOIHMBO Micis 000...pO3IIYKYBaTH MOMEPIHX Ta MEePEHIKOKATH IX morpa-
OyBanHtO» [1]. ¥V crarTi TakoX HASTHCS MPO TE, IO «KOKHOTO pasy, KOJH IIe J03BOJSTh 00CTaBUHI,
CHIJT YKJIQIaTH TIEPEMHUP’si, 10 JIO3BOJIUTH BOIOIOUUM CTOPOHAM ITii0paTu MOpaHeHHX. 3p0o3yMisIo, 110
HOIIYKH TIOPaHEHHUX TaKoXk 3a0e3neyars i MOLIyK Ta i1eHTH}IKAII0 HOMEPIHX.

VY uyucieHHUX KOMEHTapsiX Ta pexoMeHiauisx MixnapoxHoro Komitery Uepsonoro Xpecta
(MKYX) no XKeneschkux KonBeH1iii iiierscst mpo Te, 110 BOUTHX CIiJl BAHOCUTH 3 TOJIs 0010 pa3om
3 mopaHeHuMH [4, c. 88]. OxHiero 3 mpuunH Taxoi mo3unii MKUX Ha Harry 1ymKy, € Te, 1Mo y BKpaif Ha-
MpY>KeHii 00CTAHOBIII, 1110 CKJIAAETHCS HA TI0JTi 0010, HE 3aBKIN € MOXKIIUBICTh BCTAHOBUTH, XTO JIiiiC-
HO 3aTMHYB, & XTO TSKKO MOPaHEHH. 3 1HIIIOr0 OOKY, 3aKOHH 1 3BUYai BIHHM BUMAraroTh 3aCTOCOBYBaTH
BCI 3yCHILJISI JUIs BITI3HAHHS BOUTHX, iX iIeHTH(IKAIIIT 32 JONIOMOTOO JKETOHIB Ta T'JIHOTO TTOXOBAHHS.

IToBomkeHHs 3 BOUTUMM Ha 1oJi 0010, Ha HaIly AYMKY, MOXe MaTu JBa acnektu. [lo-nepue,
3a00pOHSETHCS HABMHUCHE MIOTaHE MMOBOJDKEHHS 3 1X TiJIaMHU SK 3 MPUYUH BiJICYTHOCTI MOBAaru A0 HUX,
TaK i 3 OaxaHHd ix noHiBeuutH. ITo-znpyre, BOUTUX 3a00poHseThCs rpaOyBary. OOuABa 11l aCIEKTH
BUIUIMBAIOTH 13 3BUYAEBOTO MpaBa B Tiif HOro 4acTHHI, 10 MOB’sI3aHa 13 3aKOHAMH 1 3BHYAsIMH BiifHH,
a takox i 3 XKeneBcbkrmu Konentrisimu. XKeneBcbki KoHBEHIIIT MiCTSTh PO3BUTOK HOPM 3BHYAEBOTO
npaBa. Crartst 16 Ilepmoi XKeneBcbkoi KoHBeHIIT Bka3ye Ha Te, 1110 Oy/b-sIKa 13 BOIOIOYHX CTOPIH, 110
MA€ TIJIO0 TOMEPIIOro Ha o1l 6010, 3000B’s13aHa NIepEeCIaT iHIIIN CTOPOHI (K PaBUIIO Yepe3 HEUTpab-
Hy AepxaBy abo yepe3 MKYX) nucpMoBe CBiIOLTBO PO CMEPTh. SIKINO TiJI0 MOXKHA ineHTU(DIKYBaTH
3a JI0IIOMOTOI0 MOIBIHHOTO XKETOHY, TO OJHY HOr0 IOJOBUHY pa3oM 3 Oy/b SIKMMU 3HAIICHUMU Ha Tili
TIOMEPIIOro 0COOMCTHMH pedaMy TaKoXK HEOOX1THO TepeciiaTy 1HIIiN BOrorovii cropoHi [1].

MixHapoHe TyMaHITapHe MpaBo HE OOIMIIUIO CTOPOHOIO W MUTAHHS MMOB’sI3aHi 3 MOXOBAHHSIM
3aruOmux Ha mnoini 6ot. Crarrs 17 Tlepmoi XKeneBchkoi KoHBEHIIIT crieniaabHO MPUCBSUCHA i TPO-
Onemi. BiAmoBiHO 10 HEl TUI0 MOBUHHO OyTH OIVISIHYTO MEPEBAXKHO MEIMYHHM IMPAI[iBHUKOM, KU
!l MOBUHEH MiATBEpAUTH (hakT HacTaHHS cMepTi. [IoXoBaHHS, HACKIIBKHU 11€ MOKJIUBO, IOBUHHO 31iiic-
HIOBAaTHCh 1HAMBIAYyaIbHO [1]. Inest Takol mo3umii cBiTOBOI CIUIBHOTH, HA HAIly AyMKY HOJIATA€E B TOMY,
110 1HIUBIIyalIbHE TOXOBAaHHS OUIBIIOK MipPOIO BiIMOBiIa€ BUMOTaM MOBAry J10 MOMEPIIOro, 10 TOTO 3K
MOJIETITY€E TTOAbINY eKcryManito. OnHak, Tpeba 3ayBakUTH, IO 15l BAMOTA 3aKOHY He € aOCOIIOTHOIO.
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KiimMatuuHi yMOBH, caHiTapHi Ta Tiri€eHiuYHi HOPMU MOXXYTh 3pOOUTH MacoOBE ITOXOBAaHHS €ANHHUM Bip-
HUM pilIeHHSM. Y 3B’SI3Ky 3 LUM, APYTa IOJOBUHA ineHTU(IKaLiHOIO KeTOHA IIOBUHHA 3aJIHIIUTHCh
Ha Tii momepioro. LlikaBum € nonoxeHHs KoHBEHIIIT sike HEOTHOPA30BO, 38 CBIAYEHHSIM OYEBH /LB MO~
pyIIyBasia pocus y BiifHI mpoTn Ykpainu. MoBa e mpo kpemariro. Y Mi>KHApOTHOMY I'yMaHITapHOMY
IpaBi Kpemailisi 3a00pOHEHa, 3BICHO, 3a BUKJIFOUCHHSIM THUX BHIIAJIKIB, KO BOHA HEOOXIIHA 3 pEIiriii-
HUX [EPEKOHaHb BOUTOTO, @ TAKOXK KOJIH LIOTO BIMarae CaHiTapHHUH CTaH, 10 HEBIMHHO HAOIIKA€THCS
110 enizemii Oyab kol XBOpOOU 4u XBOPOO.

3a HasABHOCTI MOXJIMBOCTI II0XOBaHHs a00 KpeMallisi IIOBUHHI BifOyBaTUCs BiAIOBIAHO 0 pe-
JiriiiHux oOpsAiB 3aruOnux. IXHi Tila MOBUHHI IPYMyBaTUCA 32 HALIOHAIBHOCTSIMU YU IMOXO/DKEHHSM,
a KJIaJIOBHINA 30HYIOTHCS TAKMM YHHOM, 100 ITOJETIINTH ITOAANBITY eKCTYMAaIilo. Y nboMy i rmossrae
3MICT THX 000B’SI3KIB BOIOIOUMX CTOPiH Mepel BOUTHMH, 110 BcTanosieHi [lepmoro JXKenescrkoto Kon-
BEHIII€0 — caMi MOMepJIi MOTpeOyOTh IAHOOIUBOTO CTABJICHHSI, @ TXHI MOTHIIH, BIIIIOBIZTHO, 3aXHCTY.

VY THX apMisix, 1110 BiAPI3HSAIOTHCS MIIIHOK JUCIMILTIHOK, Tijia 3arn0iaux HiBeuarh pijako. 3je-
OUIBIIOTO I1€ SIBUILE OB SI3aHO 3 PSIIOM IIPUYMH, SIKI HIATPUMYIOTHCS IEPKABOIO B LIIOMY, HAIPUKIIAT,
3arajJbHUM OCy] 10 NONIOHUX BUMHKIB, a00 CTpax Hepe]] KpUMiHaIbHUM NIepecililyBaHHAM, a00 XK pei-
TiiiH] IepeKOHaHHs, 1110 HOPAL 3 MOPAIbHUMMU 3acajlaMy CTPUMYIOTh BUMHKH Jtozieil. bararo 6iibiioro
po0IeMoro € TorpabyBaHHS MEPTBHX, TaK 3BaHE MapouepcTBo. 3a gaciB J{pyroi cBiToBOI BiitHN Oiifram
apmii coro3uukiB (CIIA) Oyno 3a00poHeHO OpaTh y SIKOCTI BificbKOBOTO Tpo(dero Oy/Ib SIKY pid, sika MOT-
na O CTaTH JOKa30M 3HEBAKJIMBOTO CTaBJICHHS 710 BOUTOTO. [T0/1i0HI 3a00pOHH [IFOTH i MOHKHI, O1JTbIIE
TOTO, apMii 1HIIUX KpaiH nmepelMaroTh Iei MO3UTHBHUN J0CBiA. TUM HE MEHII ICHYye BU3HAHE TPaBO
00IIYKyBaTH 3arMOINX 3317151 OTpUMaHHA iH(OopMaii, 110 MOXe CTaTH LIHHUM JHKEPEJIOM 3 TOUKH 30pY
po3Biaku. JIo Takoro jxepena MOXKHA BiIHECTH I ineHTH(]IKaLiiHy KapTKy UM ieHTU(IKaliiHui sxe-
ToH. OfHaK, 0cOOUCTI peui 3aru0Ioro NOBUHHI OyTH 30epexeHi 3 METO0 iX MoJablLIol epeaadl Bili-
CHKOBOMY KOMaH/TyBaHHIO apMii JIO SKOT HaJle)KaB BOUTHIA.

Sk mokasye mpakTHKa, «00pr» Tepes 3aruOinM 1ie CyTo Cy0’eKTHBHE CTaBJIeHHS ocodu [3, ¢. 253].
VY 3B’s3Ky 3 LM BUHHUKAE IUTAHHS PO Te SIKa TTOBEIIHKA 10 BiJHOIICHHIO JI0 TiJIa BBAKAECTHCS 3HEBAKIIU-
BOI0? SIK MM MOYKEMO BU3HAIUTHU ME3KY, KOJIM 3HEBAra o BiAHOILIECHHIO 10 3arHOINX IPUIMHSE AUKTYBATUCS
MIpKYBaHHSMH BICHKOBOI HEOOXITHOCTI 1 CTa€ JJOKAa30M BIHCHKOBOTO 3JIOYHHY, IO TIOJISTAE y TIOraHOMY
BijHOMIEHH] 10 HUX? YiTKUX BiAMOBi/eH Ha i mUTaHHA He icHye. OTXe, KO 3ariu0iauX Ha MEBHUN Yac
3QJIMIIAIOTH Ha IT0JTi 600 MiCIIs HOro 3aBepIICHHS, TO caMa X MPHUCYTHICTh MOXKE BBAXKATHCh CBITYEHHSM He-
BUKOHAHHSI TIOKJIaICHUX 3aKOHOM 3000B’s13aHb. SIKIIIO 3arnONMX 3aJIMIIAI0Th Ha MOJIi OO0 BUKITIOYHO 3 Me-
TOIO, 1100 TX MOTIH oOaunTH ur choTorpadyBari 3acodr MacoBoi iH(opMaLlii, 1€ € IPOSBOM I1ie OLTBIIIOTO
CBI/TYCHHS TTEPEXOLY MEXKI 32 KOO TIOUMHAETHCS HEMTFOIChKE CTABICHHS J0 TONENHX. SIKIIO 5K Tina BOUTHX
BHUCTABILIIOTH Ha 3araj 3 METOI0 Iponaraay (Tina sKi BOJIOYaTh M0 BYJIHUILIX MICT 1 i, K Lie BinOyBanocs,
Harnpukia), y Comali), 03Hauae, 1110 Mexa nepeiiieHa it BCTaHOBJIGHO BifiCHKOBHIA 3JI0UHH.

CMepTh NpUAMAETLCS 3aKOHAMU Ta 3BUYAsMM BiMHU SIK HEB1J'€MHA 4acTUHA Oy[b sIKOI BiiiHU.
Botorodi CTOpOHM TaKoXk BU3HAIOTH, IO TOXOBAHHS BOMTHX — II¢ CIIpaBa He Taka HEBIJKIIAJHA SK Typ-
0ota mpo xuBUX. He3Bakarouu Hi Ha 110, IOBara 1o BiIHOLIEHHIO 0 3aruOiux y BiifHI Ta iX 3axucT
JIy’Ke BIIyYHO TMEpPEaHO HAITMCOM Ha MOTHWIII HEBIJIOMOMY COJIIaTy Ha ApPIIIHITOHCHKOMY KJIAIOBHIII:
«TyT criounBae y nolaHi i c1aBi aMepUKaHChKHIA COIAAT, 1110 BijoMuii e borosi». [TogiOHI mouyTTst
IpUTaMaHHI He JIMILE TIIbKY aMepUKaHLsAM, BiliHa B YKpaiHi, miciis ii 3aBepIleHHs, BiAKpUe Ui yKpaiH-
CBHKOT0 Hapofdy Oararo Takux Morumi. Came TOMy MU BBa)Ka€MO JOLIBHUM 000B’I3KOBE BUKOPUCTaHHS
ineHTUiKaUIfHUX KapTOK, a00 MOABIMHUX XKETOHIB y Ait0dill apMii Ta cepell J00pPOBOIIBLIIB, HE3BAKALO-
9H Ha Te, [0 HOPMaTHBHO CBITOBA CITIJIFHOTA JJOCHTH HEBHU3HAUCHO 1€ 3aKpilTiIa.

BucnoBku. OTxe, y CTaTTi pO3IISIHYTO BaXKIIMBY HAYKOBY MPOOJIEMY HEIOCTaTHBOI MPaBOBOL
perameHTariii Ta peaiizaiii mpoueayp ieHTru(ikaIii BiiChbKOBOCTYKOOBIIIB Y KOHTEKCTI Mi’KHAPOIHO-
ro I'yMaHiTapHOTO MpaBa. AHaJli3 ICHYIOUMX MEXaHI3MiB ifeHTudiKallii, 30kpeMa BUKOPUCTAHHS i7ICH-
TU(IKALIHHUX KapTOK Ta KETOHIB, BUSABUB CyTTEBI HEAOIKY, 1110 HOTPEOYIOTH TEPMIHOBOTO YCYHEHHSL.
B3aemonist Mixk AepxKaBaMy Ta MDKHAPOAHUMU OpraHi3alisiMu, TakuMu sik MixkHapogHuil komitet Uep-
BOHOI0O XPecTa, € KPUTUUHO BaXJIMBOIO A7l 3a0€31eUeHHs IIpaB BilicbKOBOCIY>KOOBLIB Ta TXHIX POAUH
i 9ac 30pOMHUX KOHQIIIKTIB.

MeToro pocaizkeHHsi OyJI0 BU3HAYUTH OCHOBHI BUKJIMKHU Ta NMPOTAIMHA B ITPABOBUX MEXaHi3-
Max, 10 PEryJrorTh Tpolec iieHTH]IKaIT TOMEPINX, MOPAHEHHUX 1 MOJOHEHUX BiHCHKOBOCITYKOOB-
1iB. Pe3ynbraru 1oCiipKeHHs CB1T4aTh PO HEOOXIAHICTh YAOCKOHAICHHS ICHYIOUMX HOPM Ta MPaKTHK
y wiif cdepi. Y 11boMy KOHTEKCTi 000B’SI3KOBE BUKOPUCTAHHS 11eHTU(IKALIHUX KapTOK a00 MOABIHUX
JKETOHIB y 30pOIHUX culax Ta cepesl J00POBOIBLIB € JOLUIBHUM KPOKOM, SIKMI CIPUSTUME MiJBUIIEH-
HIO e(peKTUBHOCTI iTeHTH(]IKamil Ta 3aXUCTY IIpaB BifICBKOBOCITYKOOBIIB.
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Mixcnapoone npaso

TakuM 4MHOM, CTATTS MiAKPECIIIOE BayKIMBICTh BAOCKOHAJICHHS PABOBUX MEXaHI3MiB i1eHTH(Di-
Kallii y MDKHapOoJHOMY I'yMaHITapHOMY IIpaBi Julsl 3a0€3MeUeHHs HAJIEXHOIO 3aXUCTY IpaB BiCHKOBOC-
Jy>KOOBIIB 1 TXHIX POIHH y CKJIATHUX yMOBaX 30pOHHMX KOH(IIKTIB. PekoMeHpamil, HaBeIeHi B CTarTi,
MOXYTb CTATH OCHOBOFO JUTS MOAJIBIINX JOCIIKCHB Ta MPAKTHYHUX 3MiH Y il BXJIHBIH cdepi.
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HPABOBI 3ACAJIM ®OPMYBAHHS TA PEAJIIBALIL TEPXKABHOI IMMOJITUKA
MPOTHUAII JOMAIIHHOMY HACUJIBCTBY

LEGAL PRINCIPLES OF FORMATION AND IMPLEMENTATION
OF STATE POLICY TO COMBAT DOMESTIC VIOLENCE

BinnosigHo 1o crareit 8 ta 19 Koncrutynii Ykpainu, B Halnii gepkaBi BU3HAETh-
csl 1 Jlie TIPUHIIMIT BEPXOBEHCTBA TpaBa. [IpaBoBHil MOPSIOK B YKpaiHi IPYHTYEThCS Ha
3acajiax, BIAMOBITHO J0 SKUX HIXTO HE MOXKe OyTH IMPUMYIIEHUH pOOUTH Te, 110 HE Ie-
penbadeHo 3akoHogaBcTBOM. OpraHu JAep>KaBHOI BIIJU Ta OPTaHU MiCIIEBOTO CAMOBPSI-
JTyBaHHSI, X M0Ca0Bi 0cOOM 3000B'sI3aHi JiSATH JIHIIE HA TMiJICTaBi, B ME&XKaxX MOBHOBA-
JKeHb Ta y croci0, 1o nependaveni Koncruryuiero ta 3akonamu Ykpainu. [Ipencrasieni
MPUHIMIN 320€31eUy0Th 000B’ I3KOBICTh IOPUIMYHOT BPETyIbOBAHOCTI OyAb-SKUX Ha-
HpSIMIB JIep>KaBHOT AisUIBHOCTI. JlaHe MPaBUIIO PO3HNOBCIOMXKYETCS, Y TOMY YUCI, i Ha
JIep>KaBHY MOJITHKY TPOTH/IT TOMAITHHOMY HACHIIBCTBY, B OCHOBI (JOpMyBaHHs Ta pea-
Ji3amii SKOT JIOKUTh CYKYITHICTh HOPMAaTHBHO-IIPABOBUX aKTiB PI3HOT IOPUIUYHOT CHIIH.
MeToI0 CTaTTi € HaJaTH XapaKTePHCTHKY CHCTeMi IPaBOBHX 3acaj] (OpMyBaHHS Ta pe-
anizanii 1ep)KaBHOT MOJITUKY MPOTHIIT JOMAIIHHOMY HACHIBCTBY. ¥ CTAaTTi 3’SICOBAHO,
mo kpiMm KoHcTuTy1il, BaXKJIMBUI OJIOK B HOPMAaTHBHO-IIPABOBOMY MacuBi (hOpMyBaH-
Hs Ta peatizauii Aep>KaBHOI MOTITUKH NPOTHUIIl JOMAIHHOMY HACHJIBCTBY CTaHOBISATH
MbkHaponHi akTH. Cboronui VYkpaiHa € y4aCHMKOM BEJIUKOi KiBKOCTI MIKHApOIHHX
Yrojl, KOHBEHIII|, AeKapalii Ta iHIuX MoAIOHUX aKTiB, HOPMH SIKMX BCTAHOBIIIOIOTb
FOPHIMYHI 3aCaJd MPOTH/IIT JOMAITHHOMY HACHJIBCTBY Ta 3HAYHHM YHHOM CKEPOBYIOTH
nopsoK (OpMyBaHHS Ta peaisallii Aep:KaBHOI MOMITHKY B AaHii cdepi. 3pobiieHO BU-
CHOBOK, 1110 TIPaBOBi 3acanu (GopMyBaHHS Ta peaizailii IepKaBHOT MOTITUKUA TPOTHIIT
JOMAIIHBOMY HAaCHJIBCTBY — LI€ CYKYIHICTb HOPMAaTHBHO-IIPABOBHX aKTiB Pi3HOI IOpH-
JMYHOI CHIIH, SIKi CIIPSMOBAHI Ha PEry/IIOBaHHS CyCHUIBHUX BITHOCHH y NOCHIIKyBaHil
c@)epi CYCHUIBHOTO JXUTTA. BianosinHa cucrema ckinagaerses i3: Konerurymii Ykpainu,
MIXKHapOJHO-TIPABOBUX aKTiB B chepi 3a0e3neueHHs mpas i CBOOOJ IHOANHH, PIBHOCTI,
60poTHOH i3 AUCKPUMIHALIEIO Ta 3a0€3MCYCHHI IHTEPECiB AiTeil; MaTepianbHUX Ta mpo-
LeCyallbHUX 3aKOHOJABUMX aKTiB, SIKI BU3HAYAIOTh OCHOBHU JIePKaBHO-BIIAJHOT MPOTUIIT
(hakTam JOMAITHBOTO HACHIIBCTBA, JUCKPUMIHAIIT, HACHJILCTBA Y BIJHOIICHHI JiTEH 3a
paxyHOK peasizanii aIMiHICTPAaTUBHUX Ta IHIINX OPUANYHO-BU3HAUYCHHUX Ta OOTPYHTO-
BaHUX IHCTPYMEHTIB.

Knrwouoei cnosa: npasosi 3acaou, 0epicasHa NOAIMuKd, OOMAWHE HACUTLCIEO, NPO-
Mmuois OOMAUWHbOMY HACUTLCIEY, HOPMAMUBHO-NPABOBUL MACUB.

In accordance with Articles 8 and 19 of the Constitution of Ukraine, the principle of
the rule of law is recognized and operates in our state. The legal order in Ukraine is based
on the principles according to which no one can be forced to do what is not provided for
by law. State authorities and local self-government bodies, their officials are obliged to
act only on the basis, within the limits of their powers and in the manner provided for
by the Constitution and laws of Ukraine. The presented principles ensure the mandatory
legal regulation of any areas of state activity. This rule applies, including, to the state
policy to combat domestic violence, the formation and implementation of which is
based on a set of regulatory legal acts of various legal force. The purpose of the article
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is to characterize the system of legal principles for the formation and implementation
of the state policy to combat domestic violence. The article finds that in addition to
the Constitution, an important block in the regulatory legal array of the formation and
implementation of the state policy to combat domestic violence is international acts.
Today, Ukraine is a party to a large number of international agreements, conventions,
declarations and other similar acts, the norms of which establish the legal principles of
combating domestic violence and significantly guide the procedure for the formation and
implementation of state policy in this area. It is concluded that the legal principles of the
formation and implementation of state policy to combat domestic violence are a set of
regulatory legal acts of various legal force, which are aimed at regulating social relations
in the studied area of public life. The corresponding system consists of: the Constitution
of Ukraine, international legal acts in the field of ensuring human rights and freedoms,
equality, combating discrimination and ensuring the interests of children; substantive
and procedural legislative acts that determine the foundations of state and government
counteraction to the facts of domestic violence, discrimination, violence against children
through the implementation of administrative and other legally defined and substantiated
instruments.

Key words: legal principles, state policy, domestic violence, combating domestic
violence, regulatory and legal framework.

AKTyasnbHicTh TeMH. BinnosinHo 1o crareit 8 ta 19 Koncrutyuii Ykpainu, B Hammiid aepikasi
BU3HAETHCS 1 i€ IPUHIIUIT BEPXOBEHCTBA MpaBa. [IpaBoBuii mopsiiok B YKpaiHi IpYHTY€ThCs Ha 3acaiax,
BIJINIOBIZTHO JI0 SIKUX HIXTO HE MOXe OyTH NMPUMYIICHHH POOUTH Te, IO HE MependayeHo 3aKOHOIAB-
ctBoM. Opranu Jiep»KaBHOT BIIa/IM Ta OPraHyd MICIIEBOTO CaMOBPsILyBaHHSI, 1X T0Ca0Bi 000U 3000B's-
3aHi JSATH JHIIE Ha MiJCTaBi, B MEXax MOBHOBAXEHb Ta Yy CHOCIO, 1m0 nepeadadeHi Koncruryuiero ta
3axoHamu Ykpainu [1]. Ipencrasneni TPHHIUITH 3abe31edyroTh 000B’SI3KOBICTh IOPHMYHOI BPETyIIbO-
BAHOCTI Oy/b-sIKMX HAPSIMIB IEPXKABHOI AisUIbHOCTI. JlaHe NPABHIIO PO3LIOBCIOLKYETECS, y TOMY YHCII,
ii Ha JIepKaBHY MONITHKY IPOTHIT 10MAlIHEOMY HACHIIBCTBY, B OCHOBI (POpMyBaHHsI Ta peasisauii skoi
JISKUTH CYKYIHICTh HOPMAaTHBHO-ITPAaBOBUX aKTiB Pi3HOT FOPHIMIHOT CHITH.

Cran gocaigxennsi npodaemu. 3anobiraHHs Ta MPOTHAIS JOMAIIHLOMY HACHJIBCTBY Ha ChO-
TOIHILIHIN JA€Hb € aKTyaJIbHOIO MPOOIEMOIO Ta MPEAMETOM 0araTboxX HayKOBHX AOCIHimKeHb. [i aHami-
3yBaJid YKCIeHHI (axiBii, cepen skux: A. A. Bacuibes, A. O. Tanaii, O. O. lynopos, C. 5. JIuxosa,
1. ®. JlitinoBa, M. 1. XaBpoHtok Toiio. Bka3aHi, Ta iHIII HAyKOBIIi, IPUAUISIIA CBOKO YBary, sSiK paBo-
BHM, TaK 1 TEXHIYHMM aCIEKTaM Ipolecy OOpOTHOM i3 JOMAIHIM HACHIBCTBOM. BTiM, ONpY 3HAYHUI
HayKOBHUH IOpOOOK, B HAyKOBil JIiTepaTypi HEAOCTATHBO ONPAIbOBAHUM € NMUTAHHS IIPABOBUX 3acaj
(dbopMyBaHHs Ta peaizalii AepKaBHOT MOJITUKY NPOTHUIIl JOMAIIHLOMY HACUIILCTBY.

Came TOMy MeTOI0 CTATTI € HAIaTH XapaKTEPHUCTUKY CHCTEMI IIPABOBHUX 3acajl ()OpPMyBaHHS Ta
pealtizarii iep»aBHOT MOJITUKK MPOTH/IIT IOMAITHBOMY HACHIIBCTBY.

BukJiiag ocHoBHOro marepiasy. [TounHarouu HayKOBE TOCIIKCHHS BiJI3HAYUMO, 1[0 OCHOBY
HOPMAaTHBHO-TIPABOBHX 3acajl (pOpMyBaHHS Ta peajizallii [epaBHOT MOMITHKH MPOTHIIT JOMAITHBOMY
HacuIbCTBY cTaHOBUTH KoHerutywis Ykpainu. [le OcHOBHMI 3aKOH AepKaBH, sIKMH IEKJIApy€ TOJIOBHI
HOMITUYHI, OpraHizaliiHi, IpaBoBi, eKOHOMIYHI Ta iHII 3acagyu QyHKIIOHYBaHHS Aep:xkaBu. PakTHUHO
1I€ CBOEP1IHUIN 30ipHUK IPaBUI BiAIOBIIHO 0 SIKOTO PETYIIOITHCS a0CONIIOTHO BCi CYCILUIBHO-IIPABOBL
BITHOCHHH. B KOHTEKCTiI MpOTUIi JOMAITHHOMY HaCHJIBCTBY, KOHCTUTYIiS BaXJIMBA TUM, IO B Hil
3aKPITUICHO TIPUHIIAITK TYMaHi3My, PIBHOCTI Ta MPOTHIIT IUCKPUMIHALIIT.

Hanpukmnan, OcHOBHUI 3aKOH MPOTOJIONIYE, 1O BCi JIFOIU € BiJIBHI i piBHI y CBOTH TiTHOCTI Ta
npasax. [IpaBa i cBOOOIM MIOIMHY € HEBIUY)KYBaHHUMH Ta HEMOPYIIHNMH. Ko)kHa JIFOAMHA Ma€e MpaBo
Ha BIJIbHUM PO3BUTOK CBO€T 0COOMCTOCTI, SKIIO NPU L[LOMY HE HOPYLIYIOTHCS NpaBa i cBOOOAN i1HIIMX
JIIOZICH, Ta Ma€ 00OB'SI3KH TEPeJ| CYCIILILCTBOM, B AKOMY 3abe3nedyeThest BUILHHIT 1 BCCOIYHMI PO3BUTOK
ii ocobucrocTi. I'poMasiHy MatoTh PiBHI KOHCTHTYLilHI IpaBa i CBOOOAM Ta € PIBHUMHU IIEPE/| 3AKOHOM.
He Morxe OyTH IpHBiieiB 4 0OMEXEeHb 38 03HAKAMH PACH, KOJIbOPY IHKlpI/I TOJITHYHNX, PEIriHHIX Ta
IHIIMX NepeKOHaHb, CTATI, ETHIYHOTO Ta COLIAIBEHOTO TOXOKEHHS, MAHHOBOTO CTaHy, MICIS MIPOXKH-
BaHHSI, 32 MOBHUMHM 200 IHIIMMH O3HAaKaMH. PiBHICTB IpaB JKIHKH 1 YOJIOBiKa 3a0€3Meuy€eThCsl: HaJaH-
HSIM KIHKaM PIBHHUX 3 YOJIOBIKAMH MOKJIIMBOCTEH y TPOMAJICHKO-TIOJITUYHIN 1 KYJBTYpHIH JisSUIBHOCTI,
y 3100yTTi OCBITH 1 podeciiiHili MiAroTOBI, Y Mpalli Ta BUHATOPO/i 32 HEl; CreliaJbHUMHU 3aX01aMu
11010 OXOPOHU Tpalli i 30pOB'sl XKIHOK, BCTAHOBJICHHSIM MEHCIHHUX IJIbI; CTBOPEHHSIM YMOB, SIKi Ja-
I0Tb JKIHKAM MOXJIMBICTB ITO€IHYBATH IIPAII0 3 MaTCPUHCTBOM; IIPABOBHM 3aXUCTOM, MaTepialbHOO
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1 MOPaJIbHOIO MiATPUMKOK MaT€PUHCTBA 1 JUTHHCTBA, BKIIOUAIOUU HA/IaHHS OIJIa4yBaHMUX BiJIITYCTOK
Ta IHIIUX TUJIBT BariTHUM JKiHKaM 1 Marepsm [1].

Kpim KoncruTynii, BaxxinuBuii 010k B HOpMaTHBHO-IIPaBOBOMY MacuBi ()OpMyBaHHS Ta peaisa-
1ii JepykaBHOT MOJIITHKU TPOTH/IIT TOMAITHEOMY HACHIILCTBY CTAHOBJISTH MiKHApOAHI akTH. ChOrosHi
VYkpaiHa € y4aCHHKOM BEJIHMKOI KUIBKOCTI MKHAPOTHHMX YTOJl, KOHBEHIIIH, JeKIapaiii Ta iHIIUX Mo-
JIOHUX aKTiB, HOPMH SIKMX BCTAHOBJIFOIOTH FOPHIUYHI 3acaj MPOTHIT JOMAIIHbOMY HACHIIBCTBY Ta
3HAUHUM YHMHOM CKEPOBYIOTH MOPSI0K (POPMYBaHHS Ta peajizallii Jep>kaBHOI MOMITHKY B JIaHii cdepi.

Hampukiaz, [iIbOBUM MIXKHapPOJHUM JOKYMEHTOM 0€3110CepeHbO NPUCBIYEHUM IIPpoOIeMi Jo-
MAllIHbOTO HACUWJILCTBA Ta 0COOIUBOCTAM 00poThOU 13 Heto € Jexnapanis OOH npo ycyHeHHs HacUIULL
CTOCOBHO kiHOK Bix 20.12.1993. MixkHapOoAHHI aKT BCTAHOBIIIOE, IO KIHKH KOPUCTYIOTHCS PIBHIMH
IpaBaMy MO0 3AIMCHEHHs Ta 3aXUCTY BCIiX IpaB JIIOAMHU Ta OCHOBHHX CBOOOJ y MOJITHYHIH, EKOHO-
MIYHI{, COIiaNbHIM, KyIbTYPHIN, TPOMAISHCHKIH Ta OyIb-KNX 1HIIKMX Tany3sx. L{i mpaBa BKIHOYAIOTh,
30KpeMa: 1) mpaBo Ha KUTTS; 2) MPaBO Ha PiBHICTB; 3) MpaBo Ha cBOOOAY Ta 0COOMCTY HEOTOPKAH-
HICTh; 4) MpaBO Ha PIBHUI 3aXMCT BIAMOBITHO JI0 3aKOHY; 5) MpaBO HE IiJIaBaTHUCS AMCKPUMIiHALT
y Oyab-sKiit popMmi, a IpaBO Ha HAMBUIIMIT JOCSKHUI PIBEHB (Di3HMIHOT Ta IICHXITHOI 3T0POB's; 6) IpaBo
Ha CIIPaBeIUINBI Ta CIPHATIMBI YMOBH IIpalli; 7) MpaBo HE MiJaBaTUCS TOPTYPaM Ta iHIIHM YKOPCTO-
KHM, HEJTFOICHKUM a00 TaKuM, II0 MPUHUKYE T1IHICTh, BUIAM MTOBOKEHHS [2].

Jlexnapaitiss 3000B’s13y€e JiepKaB-y4aCHHIb 3aCyIKyBaTH Oy/ib-sIKi BHIAIKH HACHIBCTBA CTO-
COBHO XIHOK, y TOMY YHCJIi Ha IPYHTi 3BUYAiB, TPaAULil, peniriiHux MoTuBIB. [IpoTUais HACHUILCTBY
[IOBUHHA BKJIIOYAaTH B ce0e Taki 3aXOAu: a) MPOBOIUTU HEOOXigHY poOOoTy, 100 3a0e3MeUUTH B MaK-
CUMaJIbHO MOXJIMBIN MIpi 3 ypaxXyBaHHSM HasBHUX Y HUX PECYPCIB i, SKILO 1 HEOOXiTHO, B paMKax
MIXKHApOJIHOTO CITIBPOOITHUIITBA HAJIAHHS YKIHKaM, sIKi 3a3HaBaJIl HACHIILCTBA, 1, AKIIO 11¢ HEOOX1THO,
X JITSIM CIIeliaii30BaHol JOITOMOTH, HAIIPUKJIIAJ, 3 pealimiTallil, 0Ny 3a JUTHHOIO Ta 11 yTPUMAaHHS
BITAJIBHUX CIYKO 1 IpOrpaM, a TaKoXkK CTPYKTYp HMIATPUMKH, Ta BKUBATH Oy/b-SIKUX IHIIAX HAJICKHUX
3aXOMiB Ul CHPUSIHHA 1X Oe3meli, a Takoxk (i3uuHOI Ta ICUXoJIOriuHo1 peadinitauii; 0) mependadaru
y JepKaBHUX OropKeTax HeOOXiHI pecypcH sl CBOET TiSUIBHOCTI, MOB'SI3aHOT Ta BUKOPIHEHHS HACHJIb-
CTBa L1010 KIHOK; 1) BKMBATH 3aX0/IiB /sl 3a0€3MeUeHHs TOT0, 11100 NpaIliBHUKH TPABOOXOPOHHUX Op-
raHiB Ta JIepKaBHi 0caj10Bi 0COOH, SIKi BiIOBIAOTH 3a 3/1MCHEHHS MOJIITHKH y cepi 3armobiraHHs Ta
PO3CIiTyBaHHS aKTiB HACHUJIBCTRA IIOJI0 )KIHOK Ta MIOKapaHHs 33 HUX, OTPUMYBAJIH MiATOTOBKY 3 ypaxy-
BaHHSIM HEOOXiTHOCTI pO3yMiHHS 0COOIMBHUX MOTPEO KIHOK; I') BYKUBATH BCIX HEOOXIHUX 3aX0/1iB, 0CO-
61MBO B rary3i OCBIiTH, 3 METOIO 3MiHH COLIAIbHUX 1 KYJABTYPHHUX MOJeJIel OBEIIHKH YOJIOBIKIB 1 )KIHOK
Ta BUKOPiHEHHs 3a0000HIB, 3BUUAiB Ta 1HIIOI IPAKTUKU, 3aCHOBAHUX Ha 1€sSX HEIOBHOLIHHOCTI abo
nepeBaru ofHiei 3i crareil a00 Ha CTEPEOTUITHUX YSBICHHAX PO POJIb YOJIOBIKIB Ta KIHOK TOMIO [2].

[poTHaii JOMaNIHFOMY HACHIIBCTBY TaKOX MPSIMO cTocyeThes KonBenuist Pagn €Bponwu mpo 3a-
MoOIraHHs HACHIILCTBY CTOCOBHO JKIHOK 1 JJOMAIIIHLOMY HACHIILCTBY Ta OOpPOTHOY 13 IIMMH SIBUIIIAMH BiT
11.05.2011. Linsmu KoHBeHIiT BU3HAYEHO: &) 3aXKCT KIHOK Bifl yciX ()OpM HACHIIBCTBA i HEJOMYIIICHHS,
KpHMiHaJIbHE TIEPECIiIyBaHHs Ta JIKBIJallisl HACUJILCTBA CTOCOBHO JKIHOK 1 JOMAIIHBOTO HACHIILCTBA;
b) cipusiHHS ikBiganii Beix (opM AUCKpUMIHALT CTOCOBHO YIHOK Ta 320XOUYECHHS JIMCHOT PIBHOCTI MiXK
JKIHKaMU Ta 4OJIOBIKaMHM, Y TOMY YMCII IIISIXOM HaJlaHHs KiHKaM CaMOCTIMHOCTI; ¢) po3poOka BCeoCsHK-
HHUX PaMOK, TOJITHKU Ta 3aXOIIB JUIs 3aXHCTy BCIiX )KEPTB HACWILCTBA CTOCOBHO YKIHOK 1 JJOMAIIHBOTO
HACUJIbCTBA Ta HAJaHHS IM J0MOMOTH; d) 3a0X0YEHHSI MIKHAPOIHOTO CITIBPOOITHUIITBA 3 METOO JIKBi-
Jarlii HaCHJILCTBA CTOCOBHO JKIHOK 1 JOMAIIIHROTO HACHJIbCTBA; €) 3a0e3ICUCHHS MIJITPUMKH Ta HaJIaHHS
JIOTIOMOTY OpraHi3allisiM Ta IPaBOOXOPOHHUM OpraHaM B €()eKTHBHOMY CITiBPOOITHUIITBI JIJIsl PUIHATTS
KOMITJICKCHOTO TTiJIXOJLy JI0 JTIKBiJallii HACHJIbCTBA CTOCOBHO JKIHOK 1 JJOMAIIIHBOTO HACHIILCTBA [3].

Ha piBHi HalliOHAJILHUX 3aKOHOAABUYMX [10JI0XKEHb HOPMATHBHO-IIPABOBUMU OCHOBaMU (hopMyBaH-
Hsl Ta pealli3alii Aep>kaBHOI MOJITUKY MIPOTH/IT JOMAIIHbOMY HACHJIBCTBY, B IEpILYy 4Yepry, € Koqugiko-
BaHi IOKYMEHTH MarepiabHOrO Ta MPOLECyaTbHOTO XapaKTepy, SKi BCTAHOBIIOIOTH BiIMOBIIATBHICTH 32
BYMHEHHSI JOMAITHHOTO HACHITLCTBA Ta PENNIAMEHTYIOTh ITOPSIIOK IIPUTATHEHHS 10 BiIOBIJaIbHOCTI 0Ci0,
siki ix BunHWIM. Hanpuknan, Kogeke Ykpainu mpo aaMiHICTpaTHBHI MPABOMOPYILICHHS BU3HAYA€ OCHOBU
MIPUTATHEHHS JI0 BiJIITOBIIAJILHOCTI OCI0, SIKi BYMIIN JIOMAIIIHE HACKIIBCTBO aIMIHICTPAaTHBHOTO XapaKkTepy.
3apnanasm KYNAIT Bu3HaueHO: oXOpoHa IpaB i cBOOOA TPOMaJIsiH, BIACHOCTI, KOHCTUTYIIIHHOTO Jaay
YKpainu, pas i 3aKOHHHUX IHTEPECIB IIANPHEMCTB, YCTAHOB 1 OpraHi3alii, BCTAHOBIICHOIO PABOIOPS/IKY,
3MiLHCHHS 3aKOHHOCTI, 3a100iraHHs IPaBOIOPYLICHHSM, BUXOBAHHS TPOMA/ISIH y 1yCl TOYHOTO | HEYXHIIb-
HOTO Jl0iepKaHHst KOHCTUTYLLT i 3aKoHIB YKpaiHu, OBAry JI0 paB, YeCTi i FAHOCTI IHIIMX IPOMAJIH, 10
TIPaBIJI CHIBXKUTTSI, CYMJIHHOTO BUKOHAHHSI CBOIX 00OB'SI3KIB, BiAMOBITAIBHOCTI ITepe]] CyCIIBCTBOM [4].

KpumiHanpHUI KoZeKC YKpaiHH CTBOPIOE MIAIPYHTS Ul TPABOBOTO 3a0€3MEUCHHS OXOPOHH
IIpaB Ta CBOOO/ JIFOJMHHU 1 TPOMAJITHHUHA, BIACHOCTI, FPOMaCHKOTO TIOPSIJIKY Ta IPOMAJIChKOT OC3MeKH,
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JOBKLIISL, KOHCTUTYLIHHOTO YCTPOIO YKpaiHuU BiJl KpUMiHAIBLHO-TIPOTUIIPABHUX NTOCATaHb, 3a0€3I1eUeH-
Hs MHPY 1 OC3MeKH JIIOJICTBA, a TAKOX 3a00IraHHs KPUMIHAJIEHUM IIPABOIIOPYIICHHSAM, OZHHM 3 SIKHX
€ IOMAalllHE HaCUJIbCTBO BianoBiaHoro ckiuany [5]. Ha Bingminy Big KYnDAIL sikuif ofHOUaCHO 3aKpilitoe
1 MarepiaibHi, 1 MpoIeCcyalbHi aCleKTH MPUTITHEHHS 0Ci0, sIKi BYMHMINA aJMIHICTPATHBHE MPABOIO-
PYIICHHS JI0 BiJIMOBIAILHOCTI, KPUMiHAJIBHE MTOKApaHHS 3a0€3MEUyEThCS B TIOPSIKY Tepe10aueHOMY
KpumiHaiapHHUM MpolecyaibHUM KOAEKCOM YKpainu [6]

IlinboBuil XapakTep B IOCIIKyBaHOMY HOPMATHBHO-IIPAaBOBOMY MacUBi Mae 3akoH YKpaiHu
«IIpo 3anobiranus Tta l'[pOTI/IJZ[iIO JIOMAIIHbOMY HAaCHUJIbCTBY», L0 BU3HAYa€e opraHi3aL[i171Ho HpaBOBi
3acaji 3ano0iraHHs Ta NPOTHAIT JOMAUIHBOMY HACHILCTBY, OCHOBHI HANPSIMH peaisauii AepKaBHOL
NOMITHKY y cepi 3arobiraHHs Ta IPOTHALT JOMAUIHbOMY HACHJIBCTBY, CIIPSIMOBAHI Ha 3aXHCT IPAB Ta
IHTEepeCiB 0Ci0, SIKI MOCTPaXKIANIM BiJl TAKOTO HacuibCTRa [7].

3akon Ykpainu «IIpo oxopoHy autuHcTBay Big 26.04.2001 Ne 2402-111 Bu3HaYa€e OXOPOHY /U~
TUHCTBA B YKpaiHi SIK CTpaTeriYHui 3arajibHOHAIIOHAIBHUN IPIOPUTET, 1110 MA€ BAXKIMBE 3HAYCHHS IS
3a0e3MeueHHs HalliloHAIbHOT Oe3neky YkpaiHu, epeKTHBHOCTI BHYTPIIIHbBOI IOJITUKY AEPXKABH, 1 3 Me-
TOI0 3a0e3NeUeHHs peasi3alii IpaB JUTUHU Ha XKUTTS, OXOPOHY 3J0POB’s, OCBITY, COLIaJbHUIM 3aXUCT,
BCEOIYHMIT PO3BUTOK Ta BUXOBAHHS B CIMEHHOMY OTOYCHHI BCTAHOBIIIOE OCHOBHI 3acajyl JepxKaBHOI
MOJIITUKHM Y i cdepi, [0 IPYHTYIOTHCS Ha 3a0e31eyeHH] HalKpaiux intepeciB qutunu [8]. Crarts 10
JIOKYMEHTY TapaHTy€ KOKHI{ JUTHHI MPaBO Ha CBOOOY, OCOOMCTY HEIOTOPKAHHICTH Ta 3aXHUCT TiIHO-
cti. Jlucuuruiiza i mopsiiok y ¢iM’i, HaBYAIBHUX Ta 1HIIMX TUTAYMX 3aKJIa]aX MalTh 3a0e3MeuyBaTucs
Ha MPUHIUIAX, 0 IPYHTYOTHCS Ha B3a€MOTIOBA3i, CIIPABEAIMBOCTI 1 BUKIFOYAOTh TIPUHIKCHHS YECTI
Ta TIAHOCTI AMTUHHM. JlepxaBa 3/1iHCHIOE 3aXUCT AUTHUHH Bij: ycix (popM JIOMalIHbOT'O HAaCUJIbCTBA Ta
IHIIMX TIPOSBIB XKOPCTOKOTO [OBOUKCHHS 3 IUTUHOO, CKCILIyaTALlil, BKIIOYAKOYH CEKCYallbHe HACHIIb-
CTBO, y TOMY 4HCJIi 3 00Ky OaThKiB a0 IHIINX 3aKOHHKX NPE/ICTABHIUKIB IUTHHI; BTATHCHHS Y 3/1041H-
HY JIiSUTBHICTB, 3QJIy4EeHHsI 10 B)KUBAHHS aJIKOTONIO, HAPKOTHYHUX 3aCO0IB 1 MCHXOTPOITHUX PEYOBHH;
3aJIy4eHHS JI0 EKCTPEMICTCHKUX PETITiHHUX MCUXOKYJIBTOBUX YrpyIOBaHb Ta TeUiil, BUKOPUCTAHHS 11
JUISL CTBOPEHHS Ta PO3MOBCIOJDKCHHS MOPHOrpadiqyHAX MaTepialliB, NPUMYIIYBaHHS 10 MPOCTHUTYIIIi,
KeOpanTBa, OpOIsIKHULITBA, BTATHEHHS JI0 a3apTHHUX irop Toro [8].

DopMyBaHHs €(EKTUBHOTO AEPKABHOIO KypCy IPOTUIIT JOMAITHEOMY HACUIbCTBY HEMOXKIIUBO
0e3 BpaxyBaHHs 3aca] 00poThOU 13 AUCKPUMIHALIIEI0 HA TEPUTOPIi AepxkaBU, TOMY 3aKOHOJABYI aKTU
B Wi cdepi Takok MOKHA BITHECTH 10 JOCIIHKYBAHOTO HOPMATHBHO-TIPABOBOTO MacuBy. Hampwu-
knaj, 3akoH Ykpainu «IIpo 3acajau 3amo0iranHs Ta MpoTHIii TuckpuMiHaiii B Ykpaini» Big 06.09.2012
Ne 5207-VI BcraHOBIIOE OpraHi3alliiiHO-IIPaBOBI 3aca/iv 3aro0iraHHs Ta MPOTHIIT IUCKpUMIHALIT 3 Me-
TOK 3a0€3MEeUCHHsT PIBHUX MOYJIMBOCTEH II0OA0 peatizauii mpaB i cBOOOA JHOIMHU Ta FPOMaJSHUHA.
3aKOH MOLIMPIOETHCS Y TOMY YHCIIi Ha JKUTJIOBI Ta CiMEHHI BITHOCHHU Ta mependadae perysIroBaHHS
CYCHIJIbHUX BITHOCHH 32 HEB1ICTYIIHOCTI Bi mpuHNUIIB: 1) 3a0e31eueHHs piBHOCTI IIpaB i cBOOOA 0ci0
Ta/abo Tpym ocib; 2) 3abe3medeH s piBHOCTI Iepet 3aK0HOM 0¢id Ta/abo rpyn ocib; 3) moBary 110 TigHO-
CTi KOXKHOT JItonuHu; 4) 3a0e3reueHHs PIBHUX MOXIIUBOCTE#H 0ci0d Ta/abo rpyn ocid [9].

B cBoto uepry, 3akon Ykpaiuu «IIpo 3a0e3neueHHs] piIBHUX MPaB Ta MOKIMBOCTEH KIHOK 1 40-
noBikiB» B 08.09.2005 Ne 2866-1V cripsiMoBaHO Ha JOCSATHEHHS MAPUTETHOTO CTAHOBHUIIIA JKIHOK 1 40-
JIOBIKIB y BCiX cepax *KUTTEAISNIBHOCTI CyCIILCTBA MIISIXOM IIPAaBOBOTO 3a0€3MeUeHHs PiBHUX MpaB
Ta MOXJIMBOCTEH *KIHOK 1 YOJIOBIKiB, JIIKBifalii AUCKpUMiHANLii 3a 03HAKOIO CTaTi Ta 3aCTOCYBAaHHS CIIe-
LiaJbHUX THMYACOBHMX 3aXOAIB, CIPSIMOBAHMX Ha YCYHCHHs NMCOANAHCy MiXK MOMKIMBOCTSAMHU JKIHOK
1 4OJOBIKIB peai3oByBaTH piBHi npasa, HajaHi iv KoncTutywiero i 3akoHamMu Ykpainu [10].

BucHoBku. Taknm unHOM, IPABOBI 3acaiu GopMyBaHHs Ta peaisaii JepkaBHOT HOJITHKH TPo-
THJIT JOMAITHEOMY HACHIJIBCTBY — II€ CYKYIHICTh HOPMAaTHBHO-NIPABOBUX aKTiB Pi3HOT IOPUANYHOT CHITH,
SIKi CIIPSIMOBAHI Ha PEryJIF0OBaHHS CYCIUTBbHUX BIJTHOCHH Yy JIOCIIDKYBaHi# cdepi cycniibHOro ®uTTs. Bia-
NOBi/IHA cucTeMa ckianaeTbes i3: Koneruryuii Ykpainu, Mi>KHaApOJAHO-TIPABOBHX aKTiB B cdepi 3a0e3rme-
YEHHs 1IpaB 1 cBOOOJ JIIOAUHU, PIBHOCTI, OOPOTHOM i3 TUCKpUMIHALIEIO Ta 3a0€3IeUCHHs IHTepeciB Ii-
Tel; MaTepiaJbHUX Ta MPOIECYaIbHUX 3aKOHOJABYMX aKTiB, IKi BUSHAYAIOTh OCHOBH JIeP KaBHO-BIIa THOT
poTU il hakTaM JOMAITHHOTO HACHIIBCTBA, TUCKPUMIHAIIT, HACUIILCTBA Y BIJHOIICHHI JITEH 3a paxyHOK
peadtizailii aJMiHICTPaTUBHHUX Ta IHIINX FOPUIAYHO-BU3HAYCHHUX Ta OOIPYHTOBAHUX IHCTPYMEHTIB.
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OCOBJIMBOCTI ®OPMYBAHHA KPUMIHAJAICTUYHOI METOJUKHA
PO3CJIAYBAHHSA KOPYIIIMHUX KPUMIHAJIBHUX IMTPABOIIOPYIIEHD,
BYUMHEHHUX ITPAINIIBHUKAMMU TPABOOXOPOHHUX OPI'AHIB

FEATURES OF THE FORMATION OF FORENSIC METHODOLOGY
FOR INVESTIGATING CORRUPTION CRIMINAL OFFENCES COMMITTED
BY LAW ENFORCEMENT OFFICIALS

MeToI0 CTaTTi € PO3KPUTU TEOPETUYHI OCHOBHU KPUMIHATICTUYHOI METOIUKH PO3CIIi-
JIyBaHHS KOPYIIIHHIX KPUMIHATbHUX MPABOMOPYIICHb, BANHEHUX MPAI[iBHUKOM ITPABO-
OXOpOHHOTO opraHy. CTaTTs € BHECKOM Y BUPIIIIEHHS aKTyaJIbHOTO HayKOBOTO 3aBIaHHS,
CHIpsIMOBaHa Ha PO3B’SI3aHHS MPAKTUYHOT MPOOIeMH — (OPMYBaHHS KPUMiHATICTHYHOT
METOIMKU PO3CIIyBaHHS KOPYNIIHHUX KPUMiHAJIBHHAX IPABONOPYIIEHb, BYNHEHUX
NpaliBHUKAMHU MPABOOXOPOHHKUX OpPraHiB. Y CTaTTi HATOJIOUIYEThCS HA METOIOJIOTIY-
Hill QyHKLIT KPUMIHATICTUYHOTO 3HAHHA NP (OPMYBaHHI KPUMIHATICTUYHOI METOAU-
KU. POSFJ'ISIHyTO MIiAXOIU A0 CUCTEMATH3allii Ta po3MoALTy KPUMIHATICTHYHUX METOIUK
10 TOPU30HTANI 1 BepTI/IKaJ'Il OKPECJICHO TaKe YHOPSAKYBAHHs. AKUCHTOBAHO yBAry Ha
TOMY, 1O I'PyIia KOPYILifHUX KPUMIHAIBHIX IPABONOPYIICHb 00’ €1HAHA HEe Ha MiJCTa-
Bi iX IpyIyBaHHs B Mexkax neBHoro po3ainy Ocobnusoi yactuau KK Vipainu, a Ha mij-
I'PYHTI BpaxyBaHHs 1X crienin(iku, 3yMOBJICHOT HEMOYKJIMBICTIO BU3HAYUTH €IMHUI CKIIa]T
KOPYIILIHHOTO KPUMiHAJBHOTO NPaBOMOPYIIEHHS. BU3HaueHO, M0 KOPYMLUiiiHI KpuMi-
HaJIbHI IPaBONOPYIIEHHSI MOXYTb OyTH BiAMEXOBaHI BiJl iHINMX BUAIB KPUMiHAJIBHHUX
[IPaBOHOPYLIEHb 32 0CO00I0, sIKa IX BUMHSE, OCKUIBKH BOHA € CIELiaIbHUM Cy0’ €KTOM.
L5 o3HAaKA € KIFOYOBOIO IIPH NOOYIOBI KPUMiHAIBHOT METOAUKH PO3CIIiTyBaHHS KOPYII-
UifHUX KPUMIHAJIBHUX IPaBONOPYIICHb, BYMHEHUX IPAIliBHUKAMU MPAaBOOXOPOHHUX
opraniB. OCKIUIbKH TpAI[iBHUKH TPABOOXOPOHHUX OpraHiB € CIy)KOOBUMH 0CO0aMH,
y CTarTi MPOBOAMTHCS aHAJI3 CIIBBIIHOIICHHS MOHATTS KOPYMIIHHUX Ta CIy)XOOBHX
KpUMiHaJIBbHUX IIpaBonopyueHs. KoHcTatoBaHo, O i BUAW KPUMIHAIBHUX MPABOIIO-
pyLIEHb EPETUHAIOTHCS MK CO0010, OfIHAK, HE BCl KOPYMLiiHI KpUMiHAIbHI IPaBoIo-
PYIICHHS € CIy>KOOBHMH, a/DKe BOHH OXOILTIOIOTH IIHPIIE KOJIO Cy0’€KTiB iX BUMHEHH,
TaK caMo sIK 1 He BCi CiTy»kOOBI KpUMiHaJbHI IPABONOPYIICHHS € KOPYMIIHHUMY, aJike
JIO HUX BIZIHOCSATHCS 1 PSIJT KPUMIHAJIBHO KapaHUX JlisiHb, SIKi HE € KOPYMIiHHIMHU. ABTOD
MIPUXOUTh JI0 BUCHOBKY, II0 KPUMIHAJIICTHYHA METO/IMKA PO3CIIiAyBaHHS KOPYIIIIHHUX
KPUMiHAJIBHUX MPaBONOPYLIEHb, BANHEHUX MpaliBHUKAMHU IPABOOXOPOHHHUX OpPTaHiB,
HaJIeKUTh 10 MDKBHJIOBUX KPUMIHQJIICTUYHUX METOAMK, 00 ’€JHAaHAa 3a KPUMiHaJIb-
HO-TIPABOBMMH 1 KPUMIHATICTHYHO 3HAYUMHUMH O3HAKAMH.

Knrouogi cnoea: kopynyitini npasonopyuileHs, ciyico06i npasonopyueHHs, Kpumi-
HanicmuuHa Memoouxd.

The purpose of the article is to reveal the theoretical foundations of the forensic
methodology for investigating corruption criminal offenses committed by a law
enforcement officer. The article is a contribution to solving a pressing scientific task,
solving a practical problem — the formation of a forensic methodology for investigating
corruption-related criminal offenses committed by law enforcement officers. In the
article, the author emphasizes the methodological function of forensic knowledge in the
formation of forensic methodology. Approaches to the systematization and distribution of
forensic methodologies horizontally and vertically are considered, such an arrangement

© JPO3/l B.IO. — xaHaupar IOpUIMYHMX HayK, HAyKOBUH CHiBPOOITHUK HAayKOBO-JOCIIAHOI
naboparopii 3 mpobieM 3ano0iraHHs KpUMiHAIBHUM IpaBonopyulieHHsM ¢akyasrery Ne 3 (JloHenbkuii
JIepKaBHUHN yHIBEpCUTET BHYTpIlHIX cripa) https://orcid.org/0000-0002-3872-8879
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is outlined and disclosed. Attention is focused on the fact that the group of corruption-
related criminal offenses is formed not on the basis of their grouping within a certain
section of the Special Part of the Criminal Code of Ukraine, but on the basis of their
specificity, which is due to the impossibility of determining a single composition of
corruption-related criminal offenses. It is determined that corruption criminal offenses
can be distinguished from other types of criminal offenses by the person who commits
them, since he acts as a special subject, which is especially relevant when building a
criminal methodology for investigating corruption criminal offenses committed by law
enforcement officers. Since law enforcement officers act as officials, the article analyzes
the relationship between the concepts of corruption and official criminal offenses. It is
stated that these types of criminal offenses overlap, however, not all corruption criminal
offenses are official, since they cover a wider range of subjects of their commission,
just as not all official criminal offenses are corrupt, since they also include a number of
criminally punishable acts that are not corrupt. The author concludes that the forensic
methodology of investigating corruption-related criminal offenses committed by a law
enforcement officer belongs to the interdisciplinary forensic methodologies, united by
criminal-legal and forensically significant features.
Key words: corruption offenses, official offenses, forensic methodology.

AkTyanbHicTh TeMU. QOpMyBaHHs KPUMIHANICTUYHOI METOIUKH PO3CIITyBaHHS KOPYIIIHHUX
KPHMiHAJBHUX MTPABONIOPYIICHb, BUMHEHHUX TPalliBHUKAMH IIPABOOXOPOHHHUX OPTaHiB, IEMOHCTPYE Me-
TOJIONOTIYHY (DYHKIIIFO KPUMIHATICTHYHOTO 3HAHHS.

KpuminanictuuHa Hayka (POPMYETHCS y BUIIISL BIATOBIIHOT CHCTEMH, Y sIKil yCi HasiBHI elie-
MEHTHU 3HAXOJSIThCS Y B3a€EMO3AJICKHOCTI Ta KOPEIOITh Mk co00r0. Came ToMy, JIOTIOBHEHHS TeOPil
KPUMIHQJIICTUKH HOBUMH IOJOKEHHSIMHU HE MOXKE BiOyBaTHCh XaOTHYHO, a MOTpedye oOIpyHTyBaH-
HSI HOBHX TEOPETHKO-TIPUKIATHUX KOHCTPYKIIH Ta BUSHAYCHHS 1X MICI[S Y CHCTEMI KPUMiHATICTUIHOT
HayKd. SIK BiJ3HAYAIOTh OCIHIJIHUKH, HE 3BaXKAIOUM HA TE, IO PI3HOTO POAY CHCTEMHI KOHCTPYKIIi
Yy KPUMIHATICTHII € MePEeBaKHO PE3yNIbTAaTOM HAyKOBUX PO3POOOK, BOHW aKTHBHO BHKOPHCTOBYIOTBHCS
Ta anpoOyIOTHCS Y pe3yNIbTaTi MPaKTHUHOT peatizailii KpUMIHATICTUYHUX 3HAHb 1 PEKOMEHIAIIIH ITi]] 9ac
JUSUTBHOCTI 13 PO3KPHTTSI, PO3CIIiIyBaHHS Ta MMOTEPE/DKEHHS 37104nHiIB [1].

AHaJi3 ocTaHHIX AocaipkeHb i myGaikauniii. OkpeMi aclieKTH po3ciiyBaHHS KOPYHMIIHHHUX
KpUMiHAJIbHUX [IPAaBONOPYILIEHb AOCIIKYBAIUCh Y HAyKoBUX poboTtax B. I. ITicuoro [2], A. B. IlleBun-
mena [3], FO. O . Aunpeiika [4], b. JI. Tonuapyka [5], P. B. Jlera [6] Ta iH.

[TuranHs MOOYNOBH KPUMIHATICTHIHOT METOJMKH PO3CIIyBaHHS KPUMIHAIBHUX TPABOIOPY-
[IeHb OyJIM TpeaIMeToM HaykoBoro fociipkeHHs B. A. XKypasns [7], B. B. llypa [8], O. B. [MTueninoi
[9], B. O. Mansposoi [10] Ta iH.

MeTo10 cTATTi € PO3KPUTH TEOPETUYHI OCHOBM KPUMIHATICTUYHOT METOAMKH PO3CITiTyBaHHS
KOPYMIIHHUX KPUMIHATBHUAX TPABOTIOPYIIICHb, BIMHEHUX MPAIliBHUKOM MIPABOOXOPOHHOTO OPTaHY.

Buxiiag ocHoBHoro marepiany. B. A. Xypasens, 3acTocoByloun OaraToMipHuil minxin no
PO3MOALTY KPUMIHANICTUYHUX METOAUK PO3CIiyBaHHS KPUMIHAIBHUX MPABOMOPYIICHbD, IPOMOHYE iX
HACTYIIHE YIOPSIKYBaHHS 110 BEPTHKANII Ta ropu3oHTani: 1) 6a3zoBa Meroanka; 2) mpocTi (OIMHIYHI)
METOJIUKH — BUJIOBI, T IBUA0BI (MIKpPOMETOAMKN); 3) yCKIIaAHEHI (TPYIOBi) METOMKH — POJIOBI, MiXKPO-
JIOB1, KOMILIEeKCHi [7, ¢. 196—197].

B. B. Kontua, H. B. Korya npornoHyoTh KpUMIHATICTUYHY METOIUKY PO3CIIiTyBaHHs PO3IJIsiia-
TH 332 YOTUPUPIBHEBOIO CUCTEMOIO!

1. BuioBi METOMKHI PO3CIIiTyBaHHS (32 BUAAMH KPUMIHAIBHUX IPaBONOPYIICHs). [Ipu Bu3Ha-
YEeHHI BUAOBUX KPUMIHAJICTUYHUX METOMK HEOOX1IHO KepyBarucs nosnokeHHsMu OcoOnnuBoi yacTu-
1 KprMiHaipHOTO Kozlekey YKpaiHu.

2. BHYTpIIITHROBHIOBI METOIMKH PO3CITiAyBaHHS KPUMIHAJIBHHUX PABONOPYIICHD (PI3HOBU/IHU, BU-
JIJICHI 3-TIOMDK KPUMIHAJTBHUX MPABOMOPYIICHb OIHOTO BU/TY 32 KPUMIHATICTUYHO 3HAYMMHUMH O3HAKAMH ).

3. MixBunoBi (a00 KOMIUIEKCHI) METOAMKU PO3CIiAyBaHHS KPUMIHAIBHUX MPaBONOPYIICHb,
B SIKMX BiZ0Opa)keHi peKOMEHALlil 3 PO3CIIi{yBaHHS KOMIIJIEKCIB B3a€MOIIOB I3aHUX KPUMiHAJIBHO MPO-
TUIIPABHUX [iif, 00’ €AHAHUX Ha MiJCTaBl OIHOYACHOIO BPAaxXyBaHHs KPUMiHAIbHO-IIPABOBUX 1 KPUMiHa-
JICTHYHHUX KPUTEPIIB.

4. TTo3aBHIOBI METOAMKHU PO3CIiTyBaHHS KPUMIHAIBHUX IPABONOPYIIEHb. B OCHOBI BHAIICH-
HS IIMX METOAMK PO3CIIIyBaHHS MOKJIaICHO 0COOINBOCTI CY0’ €KTa KPUMIHATIBHOTO MTPABOIIOPYIICHHS,
BIUIMB YWHHHKY 4acy, crierudiky 3aco0iB BUNHEHHS KPUMIiHAIBHUX TpaBonopyiieHs oo [11, ¢. 209].
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3anpornoHoBaHa KiIacU(iKallis 1a€ 3MOTY HE JIUIIE YiTKO BUOKPEMUTH KPUMiHAIICTUUHI METO-
JUMKH 33 CTYIICHEM y3aralbHCHHs, PIBHEM KOHermsaui'f METOIMYHUX PEKOMEHMALIH, a i BU3HAYUTH

Buznawaiouu 70 SIKOTO came BHUIY KpI/IMlHaJ'IICTI/I‘IHI/IX METOIMK HAJIKHUTh PO3CIITyBaHHS KO-
PYNIIHHAX KPUMIHATBHUAX MTPABOTIOPYIIICHD, BUNHEHUX MPAI[IBHUKAMHU IIPABOOXOPOHHUX OPTaHiB, CIIiJl
BUXO/IUTH 3 HACTYITHOTO.

Uunnum KK Ykpainu He nependauaeThesi BiNOBITANBHICTE 32 KOPYIIiHHI KpUMiHAJIBHI 1pa-
BOIOPYILICHHS B MEXaxX OKPeMOro po3ainy iforo Ocobnusoi yactunu. Cepen aBaausty posninis Oco-
6nuBoi yactunu KK VYkpainu Hemae posniny, sikuil 6u maB Ha3By «KopymnuiiiHi KpuMiHaNbHI IIpaBo-
HOPYIICHH». 3aMICTh IIbOTO 3aKOHOJABEIlb 3aCTOCYBAaB OCOONHMBHUI IMiNXiJ — BU3HAYCHHS NEPEITiKy
KOPYNIIHHAX KPUMIHAJIBHUX IPABOIOPYIIEHb Ta KPUMIHAIBHHUX MPABOIIOPYILIECHB, ITOB’3aHUX 3 KO-
PYIIIER0, HABEICHO Y MPHUMITII /10 CT. 45 «3BUIbHEHHS BiJl KPUMIHAIBHOI BiIMOBIAILHOCTI Y 3B’ S3KY
3 AIHOBUM KasITTsIM» y po3aii [X «3BUIbHEHHS Bl KpUMIHAIBHOT BiIIIOBIAAILHOCTI» 3araibHOT 4acTH-
1 KK VYkpainun. I'pyna kopyniifHux KpuMiHaIbHUX [MPaBONOPYIIEHb COpPMOBaHA HE HA MiACTaBi 1X
IpyIyBaHHS B MeXax MeBHOro po3airy Ocobnusoi yactunu KK Ykpainu, a came Ha OCHOBI iX cHeu-
ixu. Lle 3yMOBICHO HEMOXKIIMBICTIO BU3HAYCHHS €IMHOTO CKIay KOPYILIHHIX KpUMiHANbHUX Ipa-
BOIIOPYLICHD, HA III0 3BEPTAETHCS YBAra B IOpI/IZ[I/IlIHII/I niteparypi. JloCHiIHUKaMU MiKPECITIOETHCS, 1O
BuM 00’€ekTa Ta 00’ €KTHBHOI CTOPOHK KOpyHLIlI/IHI/IX KPUMIHAJBHUX MPABONOPYIIEHb € OCOOIHMBUMH,
BHACJIIJIOK YOTO BU3HAYUTHU 1X CIUILHUNA POJOBUM 00 €KT MPAKTUYHO HEMOKIMBO [12, ¢. 36].

J1o 03HaK, K1 Ial0Th 3MOTY BIIPI3HUTH KOPYIIiHHI KpUMiHAJIBHI TIPABOMIOPYIICHHS Bl 1HIIMX
BUJIIB KpPUMiHAJbHUX NPABONOPYIIEHb, HAYKOBLI 3a3BUYail BITHOCATE c(epy IX BUMHEHHS, CIeliaib-
HUil cy0’€eKT, 0COOMMBI 03HAKU Cy0’€KTUBHOI Ta 00’ €KTUBHOI CTOPOHH CKJIAJly KPUMiHAJIILHOTO MPaBO-
nopyuenss [13, c. 5].

Hame mocrmijpkeHHs cripsMOBaHe Ha MOOYIOBY KPHMIHATICTHYHOT METOAMKH PO3CIHiTyBaHHS
KPHMiHaJBHUX MIPABONIOPYILIEHb, BANHEHUX MPAIliBHUKAMH MPAaBOOXOPOHHUX OpraHiB. 3BEpHEMO yBary
Ha T 0COOIHUBOCTI.

[TpamiBHUKN IPaBOOXOPOHHHUX OPraHiB 3a MPAaBOBOIO NPHPOAOI0 BHUKOHAHHS MOKIAACHHX Ha
HuX QyHKIIH € ciy:k00BUMHU 0cO0aMHU, a TOMY, KOPYNIiiHI KpUMiHaIbHI IPABONOPYILCHHS, SIKI BUNHS-
I0TbCSL HUMH BCYyIIEpeU IHTepecaM CIIy:KOU 3 KOPUCIUBOIO METOIO — BITHOCATHCS O CIY>KOOBUX.

B Toif e "ac, CHiBBITHOCSIN MiX COOOI0 KOPYIIIiiHI KpUMiHAIBHI IIPABONOPYIICHHS 1 CITyX-
00BI KpUMiHAJIBHI TPABOTIOPYIICHHS, CJIi/I BAXOANUTH 3 TOTO, 1110 KOPYIIIiiHE KpUMiHATIBHE TIPABOIIOPY-
LIEHHS € YMHCHE 3JIOBKHBAaHHS CIIy)KOOBUM CTaHOBHUINEM 200 YMHCHE 3JIOBKHBAHHS HIJISIXOM BUKOPH-
CTaHHS CJIy’KOOBHX MOBHOBAKEHb UM CIIY’)KOOBOTO CTAaHOBHIIA, TOOTO 3/IIHCHEHHS CITy’)KOOBOIO 0CO00I0
Oynb-AKOi Iil uM yTpUMaHHS Bif 31iHCHEHHS i, L0 € MOPYIICHHSAM 3aKOHOJABCTBA, 3 METOIO Ofiep-
MaHHs 200 NPUHHATTS HENPaBOMIPHOI BUTOAY UM NPUHHATTA OOILSIHKU/TPONO3ULT TaKol BUTOAH JUIs
cebe uy HIIKX agpecaTiB abo, BIANOBIIHO, 301l CHEHHS CIy:K00BOIO 0c00010 1iil y BUIIA1L 00iLsIHKY/
IPONO3HIiT a00 HaJaHHS TaKOi BUTOMM NEBHHUM aJIpecaraM 3 METOI0 CXHJINTH YIIOBHOBaXEHY 0CO0y 10
MIPOTHUITPABHOTO BUKOPUCTAHHS HAJ[aHUX il CIy»k00BUX MMOBHOBaXeHb [ 14, ¢. 53].

ITin kpuMiHATEHUMHE TPABOMIOPYIICHHSIMH Y cepi cirykO0BOT TisNTBHOCTI TPONIOHYIOTh PO3yMi-
TH CYCHUILHO HeOe3IeuHi JisiHHS, BYNHEHI HABMUCHO a00 uepe3 HeoOepeKHICTh CIyk00BOK 0c0000,
BCyIIEped iHTepecaM CiIyxOH, sKi Tpy0o MOpyILIyIOTh HOPMajbHY IisSUIbHICTH OPraHiB BIaJH, a TAKOXK
OpraHiB yIpaBliHHA MiIPUEMCTBAMY, yCTAHOBAMU Ta OpraHizallisiMU HE3aJISKHO BiJl pOpM BIACHOCTI
1 TOCTIONApIOBAHHS, SIKIO HUM 3aII0/lisTHa ICTOTHA IIKO/Ia OXOPOHIOBAHUM 3aKOHOM IIPaBaM, CBOOOAAM
Ta iHTepecaM OKPEeMHUX IpOMaJsiH abo Iep)KaBHUM M TPOMAJCHKHM iHTepecaM, ado iHTepecaM I0pH-
JUYHHUX 0Ci0, a00 CIIpUYMHEHO 1HII TsHKKI Hacmiaku [15, c. 78].

Buxoasun 3 BUKIIaICHOTO, IIIJIKOM 3aKOHOMIPHHM € BUCHOBOK, 1110 11i BUM KPUMIHAIBHHUX MTPABO-
MOPYILICHB MIEPETUHAIOTHCS MIJK COOO0F0, OZIHAK, HE BC1 KOPYTILIHHI KpUMiHAIbHI IPABONIOPYILICHHS € CITYXK-
00BHMH, AK€ BOHH OXOIUTIOIOTH LIMPIIE KOJIO CyO’€KTIB iX BUMHEHHS, TAK CaMo SK 1 He BCi CiIyxO00Bi
KpUMiHaJIbHI IPAaBONOPYILIEHHS € KOPYILIHHUMU, aJDKE 10 HUX BITHOCATHCS 1 PsiJi KPUMIHAIBHO KapaHUX
TisTHB, 5K HE € KOPYNMIIHIMH (HAIPUKIIaM, ePEBHUILCHHS BIaJu a00 CITy’>KOOBHX MOBHOBA)XCHb IPAIIiB-
HHUKOM ITPaBOOXOPOHHOTO oprany (cT. 365 KK Vkpaiun) abo ciyx6osa Henbaicts (ctT. 367 KK Ykpainn)).

Jliarna3oHOM TIepeTHHY KOPYMIIIHHUX 1 CIy)KOOBUX KPUMIHAJILHUX ITPABOMIOPYIICHB € PSIJ] CITLIb-
HUX O3HaK, IPUTAMaHHKX 000M X BHIaM: BAMHEHHS 1X CIeliaJbHUM CYy0’ €KTOM, a caMe — IpalliBHUKOM
NPaBOOXOPOHHOTO OpraHy, y Crocio, sikuit nojsirae y aii abo 0e3isIbHOCTI BCyliepey iHTepecam CITykK-
00BO1 AiIBHOCTI Ta CIIPSIMOBAHUI Ha OJiepIKaHHS IPEIMETY IPOTUIIPABHOIO MOCSTaHHS — HEIIPABOMIp-
HOT BUTOIM MaTepiabHOTO YU HEMaTepialbHOTO XapaKTepy, a TAKOXK 1HIINX MaTepialbHAX IIHHOCTEH,
BBIpPEHHX 0C00i1 y 3B’3Ky 3 BHKOHAHHSIM HEIO CITy’KOOBHX 000B’SI3KIB.
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CriBBiiHOCSIYM KOPYMLiHHI Ta ciryx00Bi kKpuMiHainbHi paBonopymenHs O. B. [Tuenina npuxo-
JIUTBH 10 BUCHOBKY, III0 3JI0YMHU KOPYMIIIfHOI CIPSIMOBAHOCTI € OLTBII By3bKHM TEPMIHOM, aHIK 3704YH-
HU y cdepi ciayx00Boi AisbHOCTI [9, ¢. 30].

OjnHak, MH XO4EMO YTOYHHTH TaKUil BIHCHOBOK BYCHOI, aJke, SIK Oy/no 3a3HAYCHO BHINE, BKa-
3aHl BUJIM KPUMIHAJILHUX TPABOMOPYIICHb HE CIIBBIIHOCITHCS MK COOOKO SIK I[iJic 1 YacTHHA, BOHU
CTAHOBJIATh OKPEMi I'PYNH KPHMIHAIBHO KapaHUX MisHb, SIKI MOXYTbh, 32 CYKyITHOCTI HEBHHX YMOB,
MePEeTUHATHCH MK c00010. BTiM, SIKIIO BUPINIYBaTH MHUTAHHS JI0 SKOTO CaMe BUIY BiTHOCHTBHCS BUH-
HCHHsI [PALiBHUKOM MTPABOOXOPOHHOTO OPraHy KOPYILIHHOrO KPUMiHAJIBHOIO MPABOIMOPYIICHHS, TO
KJTIOUOBYM ITUTAHHAM Oyzie cdepa CyCIiIbHAX BIJHOCHH, Ha SIKi CIIPSIMOBAHE MPOTHIIPABHE MOCATAHHS.

[{inKOM OUEBHIHUM, 1[0 OCHOBHUM 0€3MOCEPE/IHIM MPEAMETOM MOCATaHHS KOPYIIIIMHUX KpH-
MiHQJIBHUX [IPABONOPYIICHB € OJICP>KaHHs HEIPABOMIPHOT BUTOIY YH HIIMX MaTepiabHUX LIHHOCTEH,
a JIOAAaTKOBUM — ITOPYIIEHHSI HOPMAaJIbHOI JisUTEHOCTI MPaBOOXOPOHHOTO opraHy. ToMy, IpeaMeToM Ha-
IIOTO AOCIIKEHHS € PI3HOBU KOPYNIIHHUX KPUMIHAIBHUX IPABONOPYIIEHb, SIKi BANHSIIOTHCA Y cepi
ciry00BOT AisUTEHOCTI MPABOOXOPOHHUX OPTaHiB.

3aKOHOMIPDHHM € BHCHOBOK, 10 KPHUMIHAJTICTHYHA METOJHMKA PO3CIilyBaHHS KOPYIIIHHUX
KPUMIHAJBHUX MPaBOMOPYIICHb, BUMHEHUX MPALliBHUKAMH MPABOOXOPOHHHUX OPraHiB, HAJIEKHUTH IO
MDKBHIOBUX (200 TPYNOBUX, KOMIUICKCHHX) KPUMIHATICTUYHAX METOAWK, 00’ €HaHA 33 KPUMiHAJb-
Ho-11paBoBUMH (cT. 45 KK Vkpaiun) i KpuMiHaIiCTHYHO 3HAYUMUMU O3HAaKaMU (CIieliaabHui cy0’ KT —
M0CaJ0Ba YM CIIy)00Ba 0co0a MPaBOOXOPOHHOTO OPraHy; CHOCIO BUMHEHHS — BUYMHSETHCS B MEKax
CITykKOOBUX ITOBHOB@)KCHb UM OB SI3aHMX 3 HUMH MOMJIMBOCTEH BCyIeped iHTepecaM AepiKaBU; MeTa
BUMHEHHS 1 IPeAMET IOCSITraHHS — HENPaBOMIPHA BUTO/la Ta 1HIII MaTepiaabHi HIHHOCTI).

VY nmparMaTMYHOMY CEHCI KpUMIHAJIICTHYHA METO/IMKA CKJIAJIA€ThCS 13 YIOPSIKOBAHOT CUCTEMH
ropaJi THUII30BaHOTO XapakTepy — OKPEMHUX METOIUK (METOAMYHMX PEKOMEHJAlliii), 110 € HaHOIbII
e(DeKTHBHHUMH ITiJ] 4aC PO3CIIiIyBaHHS ITEBHUX BHIIB 3J10UUHIB [16, c. 457-458].

OJHMM i3 OCHOBHUX €IEMEHTIB KPUMiHAIICTUIHOT METOMKH PO3CIIiTyBaHH KOPYILIHHIX KPUMiHAIb-
HHX NPaBOIOPYIICHb, BANHEHHX NPalliBHHKaMH TIPAaBOOXOPOHHUX OPraHiB, € KPUMIHATICTHYHA KITach]iKarist.

Bynp-sika xmacudikariiist 6a3yeTbcsi Ha TUIMi3allii: OCHOBOK KiacH(iKallil € Aeuo CIiibHE, 1110
00’enHye 00’exTH, AKi KinacuikyoTbes. ToMy, Kiaacudikalilo MOXKHA PO3IISIATH OJHOYACHO SIK
MIPOIIEC 1Pe3yIIBTAT 3aCTOCYBAHHS TUIIOJIOTTYHOTO METOLY, 110 JI03BOJISIEPO3IITUTH MHOKHHHICTD 00’ €K-
TiB Ha MIAMHOXHHU (TiJKJIaCH) 32 BU3Ha4eHUMH o3Hakamu [17, ¢. 41]. ToOro kimacudikarisi, 3 OAHOTO
00Ky, J1ae BKa3iBKy Ha Jiii, siKi He0OXiIHO 3pOOHTH, a 3 IHIIIOTO — Ha TICBHE YSABJICHHS 00’ €KTa.

Kpuminanictinuna xnacu¢ikamis KpUMIHAIBHUX MIPABONOPYLIEHb JO3BOJISIE MMPOBECTH Oararo-
CTOPOHHIH aHai3 BU3HAYHUX KaTeropill KpUMiHAJIBHUX [IPAaBOIOPYIIEHb, CUHTE3YBATH iX KpUMIHAJIiC-
TUYHO 3HAYMMI O3HAKU ¥ HAJAaTH BiIIOBIHI KPUMIHAIICTHYHI XapaKTEpUCTHKH. BoHa Halae MOXKITH-
BICTb PO3POOJISATH PI3HOTO PiBHS METOIUKH PO3CIIiAyBaHHS: BUAOBI, MDKBUIOBI, IPYIIOBi Ta IO3aBUJIOBI,
1[0 JIO3BOJIMTH YCIIIIHO 1X 3aCTOCOBYBATH Yy BIAMOBIIHUX CIiTUuX cuTyaiisx [17, c. 88].

Bazyiouncs Ha nonoxeHHIX KpuMiHambHOro Kofekcy YkpaiHu, HE0OXiTHO BUOKPEMHUTH CUCTeE-
MY KOPYNIIHHUX KPUMIHAIBHUX TPABOMOPYIIEHb, SIKI BUMHSIOTHCS MPALiBHUKAMH MPABOOXOPOHHUX
opraniB. Hapasi 10 koia KOpyIIiitHUX KPUMIHATBHUX MPABONOPYILCHb HAJIeKaTh BU3HAYCHI BUM T10-
csranb, sKi nepeadadeni e’ arHanuaTu crartaimu KK VYkpainn (npumitka no cr. 45 KK Vkpainn),
TOOTO 3aKOHO/IABEIb HABIB TX BUUCPITHHIA TIEPEITiK.

Anani3 Bkazanux HopM KK Ykpainu cBinunTs, 10 3 06’ €KTUBHOT CTOPOHU BKa3aHi KpUMiHAJIbHI
MPABONOPYLICHHS € JOCHTh Pi3HOMAHITHUMH 33 CIIOCOOOM IX BUMHEHHS Ta IPEIMETOM MPOTHUIIPAB-
HOTO MOCSITaHHS, 00’ €IHYIOUNChH 32 O3HAKaMU KOPYILii: BANHEHE CIELiaJbHAM Cy0’ €KTOM, BCymeped
IHTepecaM CIIyKOM Ta 3 KOPUCIUBOK MeTOo0. L{ikoM 0OIpyHTOBAHO, 110 CIIUPAIOCH JIUIIE HAa KPUMi-
HAJIBHO-TIPABOBY KJIACH(IKAIIi}0 TAKUX MPABOMOPYIICHb JOBOMI CKIAJHO PO3POOUTH JIEBY MIKBUIOBY
KPUMIHATICTUUHY METOAMKY iX PO3CIiyBaHHS.

®dopmyBaHHs Oy/Ib-KO0i KITacHU(IKAIIHHOT cCTeMH TTOTpeOye BUOOPY BiITIOBITHUX KPUTEPIiB Ta
nijgcraB s Kinacudikanii, i, Ipu bOMY, MU KEpYEMOCS BJIaCHE 0COOIMBOCTSIMHU PO3CIIiyBaHHS KOH-
KPETHUX TPy 3JI0YHHIB, SKi 00’ €HAHI 32 MEBHUMH O3HaKaMH 1 MOXYTh OyTH CTPYKTypOBaHi y OIOKH
Yy MeXax KpUMIHAJIICTUYHOT METOIMKHY PO3CiIiyBaHHs 31ouuHiB [1, c. 103].

IMuranss npo kputepii (migcraBy) kiacudikanii € HaiBaXKIUBIIIUM IpU 100YR0B1 Kinacupikarii
3JI0YHMHIB, OCKIJIbKH BiH € ICTEPMIHAHTOM TEOPETUYHOTO Ta MPAKTUYHOTO 3HAYCHHS Ki1acu(ikallii BIiJIo-
My, Ta CIIPSIMOBHAHUI Ha BUPIIICHHS TUX LiJEH 1 3a/1a4, 110 TIepe]T Helo CTaBisAThesl. KpuminamicTnaHa
kiacu(ikailis KiHIIEBOK METOK Ma€ BCTAHOBIICHHS BIAMOBIIHUX KPUTEPIiB i nudepeHiiariii okpe-
MHUX KPUMIHAJTICTUYHUX METOJHUK, CHCTEMATH3allil METOJMYHUX PEKOMEH/AIIH 111010 BUIIB, MiABHUIIB
a0o rpyn 31no04unHiB [8, c. 143].

Kpuminanictuuny kiacu(ikaiito KpUMIiHAJIBHUX IPABOMOPYIICHh MOXKHA IPOBOJAMTH 3a
HIMPOKUM KOJIOM HiJCTaB Ta kpuTepiiB. OpHAaK, BUXOIIUU 3 TOrO, L0 caMe KPHUMiHAJIbHO-IIPABOBA
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Ki1acudikalis KpUMiHaJIbHUX IPABONOPYILEHb BUCTYIIA€ OCHOBOIO, PO3ALIAEMO MiAX0AM BUCHUX IIOA0
HEOOXIHOCTI TOEHAHHS KPUMIHATICTHYHOTO Ta KPUMIHAIBLHO-IIPABOBOTO KPUTEPIIO TiJ Yac po3po-
OJICHHST KPUMIHAJIICTHYHOT Kiacu(ikamii KOPYyNIIHHUX KPUMIiHAJIBHUX TMPABOMOPYIICHb, BYMHEHHX
MpaliBHUKaMH [TPaBOOXOPOHHUX OPTraHiB.

3 Moy KpUMiHAIBLHOTO MpaBa, OCHOBHIMH €JIEeMEHTaMHU CKJIay KPUMiHaJIbHOTO IIPaBOIIOPY-
LIEHHS €: Cy0’€KT, Cy0 €KTUBHA CTOPOHA, 00’ €KT, 00’ €KTUBHA CTOPOHA. 3 KPUMIHAIICTUYHOIO MiAXOLY
BKa3aHi eJIEMEHTH IIEPETHHAIOTHCS 3 eIeMEHTaMH KPUMIHATICTUYHOT XapaKTepucTHKU. ToMy TpaauIiii-
HO MOBA i1 IPO Taki eIeMEHTH KPUMIHAIICTUYHOI XapaKTEePUCTHKHU SIK: MPEAMET MOCATaHHS; CIoci0
MiATOTOBKHU, 0€3M0CepeHhOr0 BUMHEHHS Ta NMPUXOBYBAHHs 3JI0YMHY; CIIiJIOBa KapTHHA; 0OCTAaHOBKa
BYMHEHHS 3JI04MHY; 0co0a 31104mHIIs; 0coda norepmiioro [18, ¢. 10].

Sk Oyn0 3a3HaueHO BHUINE, CHUIBHUMU Ta TAKUMH, L0 JO3BOJISIOTh BUAUIMTH KiacuQikarii-
Hi 03HAKU JOCHIPKYBaHUX HaMH KPUMIHAIBHHX TPABOIOPYIIEHb 3 3arajlbHOT0 MacHBY KOPYMIIIHHUX
1 cIy>kO0BUX KPUMIHAJIBHHUX IPaBONOPYIIEHb, € 0c00a NPaBOMOPYIIHUKA, CIIOCIO BUMHEHHS Ta Mpea-
MET IPOTHIIPABHOTO ITOCSTaHHS.

Tomy, BKazaHa rpyna KpUMiHaJbHUX NPaBONOPYIIEHb PO3MISAIATUMEThCS HAMHU BiTHOCHO Ha-
CTYNHHX KiacudikamiiHux o3Hak: 1) croci® BUMHEHHS KPUMIHAJIBHOTO TPABOIOPYIICHHS; 2) ocoba
TPaBOTIOPYIIHUKA; 3) IPEAMET MPOTUIIPABHOTO MOCSTAHHS.

Posrsnaroun nepury kiacuikaliiHy o3HaKy, — Crocio BYMHEHHs NPALIBHIKOM IPABOOXOPOH-
HOTO OpraHy KOpyHuifHOro KpUMiHAIBHOTO IIPAaBONOPYLICHHS, MOKHA HAaBeCTH Taki AaHi. Kopymuiiini
KPUMiHATbHI TPABOMOPYIICHHSI, SIKi MOXYTh Oy TH BIYMHEHI MPAI[iBHUKOM TPABOOXOPOHHOTO OPTaHy, MU
3rpyIyBalid 3a XapaKTepoM BUMHIOBAHUX JIiif Ha: a) KPHUMIHAIbHI MPABOMOPYILIECHHS, SIKi BUNHSIIOTHCS
LIIXOM 3JIOBXKHBAHHS CITy’)KOOBHM CTAQHOBHIIIEM TPAI[iBHUKOM MPAaBOOXOPOHHOTO OpraHy; 0) KpuMi-
HaJIbHI NIPABONOPYLICHHS, SIKI BUMHSIOTHCS HIISIXOM TPOIO3UILLii, OOIIHKY YU HaJlaHHA a00 MPOXaHHs
HAJIaTH HENPABOMIPHY BHIOMY MPAlliBHUKOM MPABOOXOPOHHOTO OpraHy; B) KpHMiHAJIbHI MPaBOIOPY-
IIEHHS,, SIKI BUMHSAIOTHCS IUIIXOM NPUHHATTA NPONO3ullii, 00iLsIHKHY ab0 ofepaHHs HEelpaBoOMipHOT
BUTOJIY MPAL[IBHUKOM PAaBOOXOPOHHOTO OpTaHy.

Kpim Toro, croci® BUMHEHHS TOCII/KYBAHOI IPyNy KPUMIHAJIBHHUX MPABOMOPYIICHh MOXKHA
BHOKPEMITIOBATH 33 CIIOCOOOM ITiATOTOBKY Ta MPUXOBYBAHHSI.

3a KOMIUIEKCOM MiJIrOTOBYMX i, SIKI MEepeayl0Th BYMHECHHIO KOPYIIIHHOTO KPUMIHAIBLHOTO
IIPaBONOPYLICHHS, MOXKHA BUJIUTUTH:

— CTBOPEHHSI YMOB JUIsl BYNHEHHS KOPYILIIHOTO KPUMIHAITEHOTO MTPABOIIOPYIIEHHS (CTBOPEHHS
BPaKEHHSI I1[0/10 MOYKITMBOCTI BIUTUBY Ha BUPIIICHHS MIEBHHUX TIUTAHb; CTBOPSHHS TIEPEIITKOJ TS TisUTHHO-
CTi I€BHUX 0C10; BU3HAUEHHS [IPOraluH Y KOHTPOJIi 3a 00’ €KTaMu, BBIPEHHMHU IIPABOIOPYIIHHUKY TOLIO);

— MPOBOKAIlisl POTIO3UIIiT, OOIISIHKY YK HaJIaHHS HETPaBOMIPHOI BUTOJIH.

3a crmocoOOM MPUXOBYBAHHS MPAI[iBHUKAMU MPABOOXOPOHHUX OPTaHiB KOPYMIIHHHUX KpHUMi-
HAJIbHUX TIPABOIMOPYIICHb MOJKHA KIIaCH(DiKyBaTH Ha TaKi, 10 Mepe0adaroTh:

— MPUAHATTS 3aKOHHOTO PIlICHHS Y1 BYMHEHHS 3aKOHHUX il B MEKaxX BIaJHUX TIOBHOBAKEHD,

— 3HUILEHHS MaTepialbHUX CIIAIB KPUMIHATEHOTO PABOIOPYIICHHSI.

3a KUIBKICTIO BAMHEHUX KOPYHIIIMHUX KPUMIHAIBHUX MPABOIOPYIICHb MOXHA BUJIUINTH: OJIU-
HUYHI KpUMiHaJIbHI IPaBONOPYILIEHHs Ta CUCTEMHI.

3a kinacudikaiiiHOW0 03HAKOK 0COOM MPABOMOPYIIIHUKA KOPYIIIHHI KpUMiHAJIBHI TIPABOIIOPY-
IICHHSM MOXKHA KITacu(iKyBaTH HACTYITHUM YUHOM.

3asnexHo BijJ BUIY QYHKIIH, SKi IOKJIa/ICH] Ha TpalliBHUKA IIPABOOXOPOHHOTO OPraHy:

— NIPaBOOXOPOHHI;

— [IPaBO3aCTOCOBHI.

3a KiJbKICHUM CKJIQJIOM: KPUMIHAIIBHI MTPABOMOPYIICHHS BYMHEHI OTHOOCOO0BO: KpUMiHAIBHI
[IPaBONOPYLIEHHs BUMHEHI IPyIO0 0Cil.

3a mpeMETOM MOCATaHHS MOXKHA BUIUTUTH KOPYMIIHHI KPUMIHAJIBHI MIPABOMOPYIICHHS, 110
CIPSIMOBAaHI Ha 3aBOJIO/IIHHS:

— MarepialbHUMH [IHHOCTSIMHU (IPOIIOBUMH KOIITAMH y HAIliOHANBHIA YM 1HO3eMHIH BaJIoTI,
KPHUIITOBAJIIOTI; PyXOMHM Ta HEPYXOMHM MaiHOM);

— HeMaTepialbHUMU LIHHOCTSAMH (IIOCIYTH, IIUIbIY, IIEPEBaru).

Ilpn popmyBaHHI KPUMIHANICTHYHOI METOAMKH PO3CIIiAYBAaHHS KOPYNUIHHUX KPUMIHAJIBHUX
IIPaBOIIOPYLICHb, BYNHEHHMX IIPAL[iBHUKAMH IPABOOXOPOHHHMX OPraHiB, CIIi/l BpaxoByBaTH BUOIp 3acTo-
CYBaHHs KOMILICKCY METO/IB JOCII/UKCHHS, aJUKe 3a LMX YMOB MAIOTh BIUIMB HE TiIbKH 3100yTKH Cy-
YaCHOI HayKOBO-JOCIITHUIBKOT AiSUIBHOCTI SIK METOJMYHOI OCHOBH, a TaK CaMO PiBHOCHJIBHO — Kpi3b
MIPU3MY MIPAKTHYHOTO JJOCBIIy BATOMOCTI OTPHMAaHUX PE3yJbTATIB 32 HACIIIKAMH PO3KPHUTTS Ta PO3CIi-
JyBaHHS TaKUX KPUMiHAJIbHUX MPAaBOMOPYIICHB i/l Yac JO0CYI0BOTO PO3CIiAyBaHHSI, ONEPATHBHO-PO3-
LIYKOBOT JisUIBHOCTI OO0 iX €()eKTUBHOIO BUSBJICHHS, OIEpEIKeHHs ToIwo [19, c. 67-68].
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Takum 4uHOM, MOOYJOBa KPUMIHATICTUYHOI METOAMKU PO3CIIAYyBAHHS KOPYIIIMHUX KpHMi-
HaJBbHUX [IPaBONOPYIICHb, BANHEHNX IPAI[iBHUKAMH IIPABOOXOPOHHUX OPTaHiB, IOBHHHA IPYHTYBATH-
s Ha HaJIeKHOMY T€OPETHKO-METOIOIOTIHHOMY MiATPYHTI, a TAKOXK MaTH IIPaKTHIHE CIPSIMYBaHHS.
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BIKTI/IMOJIOFI‘—IHI/II/I ACHEKT YXWJIEHHA BIA IIPU30BY
HA BIMCBKOBY CJYXBY HIJT YAC MOBLII3AIIIT

VICTIMOLOGICAL ASPECT OF EVASION OF MILITARY SERVICE
DURING MOBILIZATION

Mertoro crarTi € BceOiuHMA aHali3 BIKTUMOJIOTIYHUX aCTIeKTIB YXHUJICHHS Bijl IPU30-
BY Ha BiliCbKOBY CIIy>k0y ITii yac MoOii3anii, BUSBICHHS (aKTOPiB, 110 CHPUSIOTH BIKTH-
Mi3alii 0ci0, sKi yXUISIOTHCS BiJl IPU30BY, Ta po3poOKa pEeKOMEHallii 010 MiHiMi3aii
HEeraTMBHUX HACIIJKIB 1bOro siBuiia. CTarTs NpUCBIYEHA JOCIIHKEHHIO BIKTUMOJIOT Y-
HUX aCHeKTiB YXHMJICHHS BiJl IPU30BY Ha BiiCEKOBY CITy»kO0y i 9ac MoOimizamii. Y po6o-
Ti 3MIHCHEHO KOMIUICKCHHUH aHasi3 (PaKkTopiB, 110 BILTUBAOTH HA (OpMYBaHHS 0COOIHMBOT
KaTeropii NOTeHIIHHUX KEPTB y MEePiof] BINCHKOBOTO KOHMITIKTY — 0Ci0, SIKi yXHIISIOThCS
BiJl IPpU30BY. PO3IVISIHYTO MPaBOBI, IICUXOJIOTIYHI, COIiaJIbHI Ta MOJITUYHI TIEPElyMOBH
BikTUMI3allii 1aHoi kareropii oci0. [IpoaHaiizoBaHo colianbHO-IeMorpadiuHi Xxapakre-
PHCTHKH Ta THIIOJNOTIIO TOBEAIHKH OCI0, SIKi yXHISIIOThCs Bi MoOLizauii. Jlocumimke-
HO Criel(iKy HACIIAKIB yXHICHHS Bijl IPU30BY SIK [l CAMOTO Cy0'eKTa, TaK i juist Cy-
CIIUIBCTBA 3arajloM y KOHTEKCTI HallioHanbHOI Ge3nekn. OKpPecIeHO OCHOBHI HALPSIMHU
BIKTHMOJIOTI9HOT IPO(DIIAKTHKHU Ta 3aIIpOIIOHOBAHO MEXaHi3MH MiHiMi3allii HeraTHBHUX
HACJIJIKIB TAaHOTO SBHUINA. Pe3ynbTaT HOCTIHKEHHS MAIOTh TEOPETHYHE Ta MPAKTHIHE
3HAYEHHS VISl PO3BUTKY BIKTUMOJIOTi], KPUMIHOJIOTI], & TaKOX ISl YIOCKOHAJIEHHS Aep-
JKaBHOI MOMITUKY y cepi 3a0e3neueHHss 000POHO3aTHOCTI B yMOBaX 30pOHHOr0 KOH-
¢uikTy. 3po61aeHO BUCHOBOK, PO HEOOXIAHICTh (hOPMYIIIOBAHHS PEKOMEHIALil 111010
MiHiMi3auii BIKTUMOJIOIYHHUX ACIEKTIB YXHICHHS BiJl NPH30BY Ha BIHCBKOBY CIyKOy
izt yac MoOuizalii: 1) Ha cycribHOMY piBHI PEKOMEHT€ThCS: (’popMyBaTH MMO3UTHBHE
CTaBIICHHS [0 BIHCHKOBOI CIIyKOH, IIBUIIYBATH NPECTIK BiCHKOBOT mpodecii, pos-
BUBAaTU I'POMAJISTHChKE CYCHUIBCTBO Ta 3MIL[HIOBATH COLIAJIbHY COJIJapHICTb, MiATPH-
MyBaTH TPOMaJChKi OpraHizanii, siki 3aiiMarOThCS MUTAHHSAMM HalliOHAIBHOI Oe3rexwu,
BiliCHKOBO-TIATPIOTMYHUM BHXOBAHHSM, COLIIATBHOIO a/IaNTaIli€l0 BiliChKOBOCTYXOOBIIIB
TOIIO; PO3BUBATH MEXaHI3MHU TPOMAJICBKOTO KOHTPOJIIO 3a JIisUIbHICTIO TIPU30BHUX KOMi-
Ciif; CIpUSITH coliabHIN IHTErpallii Ta MPUHHATTIO 0Ci0, SIKI IOBEPTAKOTHCS 3 BIHCHKO-
BOi ciIy>x0u; 2) Ha iHAUBITyaJbHOMY PiBHI PEKOMEHYETHCS: 1 IBUIIYBAaTH IPaBOBY I'pa-
MOTHICTh HaceJIeHHsI, 0COOJIMBO I110JI0 MUTaHb NPU30BY Ta MOOLII3aLii; 3a0e3neuyBaTu
MICUXOJIOTIYHY MIATPUMKY JJIsl IPH30BHUKIB, JOMOMAraTH M MOJOJIATH CTPaX, TPHBOTY,
HEBIIEBHEHICTh, aaNTyBaTUCS IO YMOB BIfICBKOBOT CITY>KOH; CIIPUSTH (OPMYBAHHIO I10-
3UTUBHOTO CTABJICHHS JIO BIfICHKOBOT CITY»KOH cepell MOJIo/Ii; 3a0e3MeuyBarH MiATpUMKY
JUIs CiMeil BIHCHKOBOCITY>KOOBIIIB; JI0TIOMaratu ocodam, siKi OBEPTAIThCS 3 BiCHKOBOT
CIIy’KOU, pEIHTErpyBaTUCS B CYCHUIBCTBO, BUPILIYBaTH NICUXOJIOTIUHI, COLiabHi, EKOHO-
MiuHi mpobaeMu.

Knrouogi cnosa: sixmumonozis, yxuieHus 6i0 npuzosy, Mooinizayis, 8iIkmumHa noge-
OdinKa, 8IKmumizayis, 8ilCbKo8a cyxba, HAYIOHAIbHA Oe3neKd, KPUMIHAAbHA 8i0N08i-
OanbHIiCmb, BIKMUMOLOIUHA NPOPIIAKMUKA.

The aim of the article is to comprehensively analyze the victimological aspects of
draft evasion during mobilization, identify factors contributing to the victimization of
draft evaders, and develop recommendations to minimize the negative consequences
of this phenomenon. The article is devoted to the study of victimological aspects of
draft evasion during mobilization. A comprehensive analysis of factors influencing the
formation of a special category of potential victims during the military conflict — persons
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who evade conscription is carried out. The legal, psychological, social and political
prerequisites for the victimization of this category of persons are considered. from
mobilization. The specifics of the consequences of draft evasion both for the subject
itself and for society as a whole in the context of national security are studied. The main
directions of victimological prevention are outlined and mechanisms for minimizing the
negative consequences of this phenomenon are proposed. The results of the study are of
theoretical and practical importance for the development of victimology, criminology,
as well as for the improvement of state policy in the field of ensuring defense capability
in the context of armed conflict. It was concluded that it is necessary to formulate
recommendations to minimize the victimological aspects of evasion of military service
during mobilization: 1) at the public level, it is recommended to: form a positive attitude
towards military service, increase the prestige of the military profession, develop civil
society and strengthen social solidarity, support public organizations dealing with issues
of national security, military-patriotic education, social adaptation of military personnel,
etc.; develop mechanisms for public control over the activities of draft commissions;
promote social integration and acceptance of persons returning from military service; 2)
at the individual level, it is recommended to: increase the legal literacy of the population,
especially on issues of conscription and mobilization; provide psychological support for
conscripts, help them overcome fear, anxiety, uncertainty, and adapt to the conditions
of military service; promote the formation of a positive attitude towards military
service among young people; provide support for families of military personnel; to help
individuals returning from military service reintegrate into society, solve psychological,
social, and economic problems.

Key words: victimology, draft evasion, mobilization, victimization behavior,
victimization, military service, national security, criminal liability, victimological
prevention.

AKTyaJIbHiCTH TeMH. B yMOBax cydacHHX BIfICBKOBHX KOH(QIIIKTIB OCOOJIMBOT aKTyallbHOCTI
HaOyBae mpoliemMa 3a0e3MeYeHHs IepKaBHOT OE3MeKH, HEBI'€MHIM KOMIIOHEHTOM SIKOi € ¢()eKTHBHE
(YHKIIIOHYBaHHS CHCTEMH MOOLITI3allli Ta MPU30BY TPOMAJISH Ha BIHCHKOBY ciykOy. [TuTanHs yXusieH-
HS BiJl TPU30BY HA BIICLKOBY CIy»Oy IiJ 9ac MOOITi3aLii 3aI1IIaeThCcs TOCTPOIO PoOIeMoro st Oara-
THOX KpaiH, 110 nepedyBaloTh y cTaHi 30poiiHoro koudmikry. Lis npobiema Mae KOMIUIEKCHUH XapakTep
Ta noTpedye CUCTEMHOIO MiAX0AY 10 ii BUPIIIEHHS.

TpaauiiiiHo mpoOieMa YXUIICHHS BiJl IPH30BY PO3IISIAETHCS B MEKaX KPHMiHAIEHO-IIPABOBOTO
Ta KPUMIHOJIOTTYHOTO acnekTiB. OiHaK 0COOIMBOT yBaru MoTpeOy€e BIKTUMOJIOTIYHHN acTeKT I[bOTO SBH-
114, SIKUIA T03BOJISIE PO3MISIHYTH 0CI0, 110 YXUIISIOTHCS Bl TPU30BY, HE JIUIIIEC K Cy0'€KTiB MPABOIIOPYILICH-
HSl, aJie ¥ SIK OTEHIIHHUX a00 pealibHUX JKePTB MEBHUX COLIATBHUX, MTOJITHYHUX Ta PABOBUX 00CTABHH.

AKTYaJIBHICTh JIOCIIJKEHHS BIKTUMOJIOTTYHHMX aCIEKTIB YXWJICHHS BiJl IPU30BY Ha BIHICHKOBY
ciryxOy mij yac MoO1Ii3aLii 3yMoBiIeHa Kinbkoma axropamu. ITo-nepiue, ocodu, sIKi yXUISIOTHCS BiJ
MPU30BY, CTAIOTh TOTCHIIIHHUMHE JKePTBAMU KPUMIHATBEHOTO MEPECITilyBaHHs, 0 MOXKE MPU3BECTH 10
cepio3HHX NMPaBOBHUX HacTiaKiB. [To-apyre, Taki 0cOOHM 4acTo CTAIOTh 00'€KTaMH COLIATEHOTO OCYIY Ta
BiUY>KEHHSI, [II0 HETAaTHBHO BIUTMBAE HA TXHiil ICHXOJIOTIYHUI CTaH Ta colianbHe cranoBuie. [To-Tpe-
T€, YXUJICHHS BiJI IPU30BY MOXKE 3pOOUTH 0COOY Bpa3JIMBOO JIO PI3HOMAaHITHUX (JOPM eKcIuTyaTarii ta
3JI0BXKHMBaHb, sIK 3 OOKY JiepKaBH, TaK i 3 00Ky IPUBATHHUX CyO'€KTIB.

Mertolo cTarTi € BceOIUHUI aHasi3 BIKTUMOJIOTIYHUX aCHEeKTiB yXUICHHs BiJ IPU30BY Ha Bili-
CBKOBY CIIy»0y mij uac MoOini3aii, BUABIEHHS (AKTOPIB, 110 CHPUSIOTH BIKTUMI3aLii 0ci0, ki yxXums-
I0TbCS BiJl IPU30BY, Ta po3po0Ka peKOMEH ALl 010 MiHIMi3aLil HeraTUBHUX HACJILIKIB LIbOTO SIBULIA.

O06'€KTOM I0CJIiIZKEHHS € CYCITUIbHI BIJIHOCHHH, 1[0 BUHUKAIOTH Y 3B'SI3KY 3 YXUIJICHHSIM BiJl
MIPU30BY Ha BIMCHKOBY CIIyXOy i1 uac MoOimizaiii. [IpemMerom M0CiiIKeHHS € BIKTUMOJIOTIYHI Xapak-
TEPUCTHKH 0Ci0, SIKI yXUIISIOTHCS Bijl MPU30BY, (pakTopH IX BIKTUMI3AIll Ta MEXaHI3MU BIKTUMOJIOTTYHOT
podiTaKTHKH.

Bukiaa ocHoBHOTro MarepiaJjty 1ocJigKeHHs. BikTumororis sk HAyKa PO KEPTBY Ta MPOLECH
i BikTHMi3aNi] TpaI[I/ILIII/IHO po3nisiae ocib, sKi cranu KEPTBAMH 3104uHiB. OJHAK Cy4acHa BIKTUMO-
JIOTist PO3LIMPIOE CBIM HPEMET, BKIIOYAOUH 10 HBOTO | 0Ci0, sKi CTal0Th XKepTBaMH COLIaIbHNUX, IOJi-
TUYHHX Ta MPABOBUX 0OCTaBUH. Y IIbOMY KOHTEKCTI 0COOH, SIKI YXMIISIOTHCS BiJl IPU30BY HA BiHCHKOBY
city>x0y i yac MOOLTI3allii, MOKYTh PO3IVISLIATHCS SIK 0COOJIMBA KATEropis MOTEHIIIMHUX a00 peabHIX
KEpPTB.
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BiKTUMOJIOTIYHUH acHeKT yXHUICHHs BiJ MPU30BY Iependadae BUBYECHHs (AKTOPIB, IO CIPUS-
I0Th BIKTUMI3aLil 0Ci0, sIKl yXUIIAIOTbCS BiJl IPU30BY, IXHIX COLiaIbHO-AEMOIpadiuHUX XapaKTEPUCTHUK,
TUIIOJIOr1] BIKTUMHOI IOBEIIHKH, & TAKOXK PO3POOKY 3aX0/1B BIKTUMOIOTIYHOI IPODLIaKTUKY.

ITix BikTHMI3AIi€I0 OCIO, SIKI YXMIISIOTHCS BiJl TIPU30BY, CIIi PO3YMITH MPOIIEC MEPETBOPEHHS
UX 0Ci0 Ha JKEPTB MEBHUX COIIAJIbHUX, MOJITHYHHUX Ta MPAaBOBUX o0cTaBuH. [lel nmpoiec Moxe MaTu
Ppi3Hi popMu Ta cTail, BiJl MOTCHIIIHOT 3arpO3H CTaTH JKEPTBOIO JI0 PEAIbHOTO 3anOisTHHS Koau [1].

®dakropu BikTUMI3allii 0Ci0, K yXUISIOTHCS Bifl TPU30BY, MOXKHA TTOIIIUTH Ha KiJibKa rpyir. J{o
HEpIIO] IPYIH HaleXaThb IPaBoBi (hakToOpH, MOB'A3aHI 3 KPUMiHAILHOIO BiINOBIAANIBHICTIO 32 YXUICHHS
BiJl IPU30BY, OCOOIUBOCTSMH IIPAaBOBOIO PETYIIOBAHHS IPOLELYpU NMPU30BY Ta MOOLII3aLii, a TaKoxK
IIPaBOBUMH TapaHTIsIMH JUIS 0Ci0, SIKi MPOXOATH BifickKoBY ciryskO0y. J[pyra rpyma ¢akTopis — 11e comi-
aybHI (DaKTOPH, 110 BKJIFOYAKOTH COLIANBHUI cTaTyc 0cO0H, 11 OCBITHIH piBeHb, MaTepialibHE CTAHOBHU-
1ie, colliajbHe OTOYCHHs TOII0. Tpers rpyma — McuxoJoriyHi (GakTopu, NOB'sA3aHl 3 1HIAUBIAYaTbHUMU
TICUXOJIOTIYHUMH OCOOJIMBOCTSIMH OCOOH, i I[IHHOCTSIMH, YCTaHOBKAMH, MOTHBAIII€I0, CTpaxamMH Ta
noOoroBaHHsMU. UeTBepTa rpyna — nojiTn4Hi (akTopu, 10 Bi0OpaKarTh CTaBICHHS 0COOU 10 MOTi-
TUYHOI CUCTEMH, JIOBIpPY O JepKaBHUX IHCTUTYTIB, NIATPUMKY a00 HEHPUUHATTS 0(iLilHOI ONTITHKH
JepkaBu ToIo [2].

Biktumonoriysa THIONOTis OCI0, SIKi YXHISIOTBCS BiJl IPU30BY, MOxe OyTu moOynoaHa 3a
Pi3HUMH KPUTEPisSIMH. 3a CTYIICHEM YCBIZOMICHHS BIKTUMHOIO PHU3HKY MOXKHA BUALIMTH OCI0 3 BHCO-
KM, CepeHIM Ta HU3bKHM piBHEM YCBIJOMJICHHS. 3a XapaKTepoM MOTHBALil MOXXHA BHIUIUTH OCi0
3 IICHHOI0, MPAarMaTUYHOI Ta 3MIIIAHOK MOTHBALIIEID YXUJICHHS Bi/l IPU30BY. 332 CIIOCOOOM YXHJICHHS
MO)KHa BUIUINTH 0Ci0, sIKI BUKOPUCTOBYIOTh JIETAJIbHI CIIOCOOU (HAIIPUKIIAA, OTPUMaHHS BiICTPOUKH
a00 3BUTLHEHHS BiJl IPU30BY HA 3aKOHHMX MiICTaBaX), HAIIBJIEraJbHI CIOCOOH (HAIIPUKIIAl, CUMYJIISLIIS
XBOpOOM) Ta HeJerajbHi CIOocOOU (HampUKIIak, MKy HOCaJ0BUX 0Ci0, mifpoOka JOKYMEHTIB, He3a-
KOHHHI TIEpeTHH KOpIoHy) [3].

IIpaBoBi acriekTH BIKTHUMI3aIlii OCi0, SIKI YXUISIOThCS Bijl IPU30BY HA BIHCHKOBY CITy»Oy TTiJT 4ac
MoOiTi3arlii, MoB's3aHi HacamIiepe/1 3 KpUMiHAJIBHOKO BiJITOBIANIBHICTEO 32 11e isiHHS. BifmoigHo 10 3a-
KOHO/IaBCTBA OLIBIIOCTI KpalH, YXUIJICHHS BiJl IPU30BY Ha BilICKKOBY City Oy ITiji yac MoOimizarii € Kpumi-
HaJIbHUM [IPABONOPYLIEHHSM, L0 epeadauae MOKapaHHs y BUIVILAL 1030aBJICHH BOJIi Ha IEBHUM CTPOK.

KpumiHanbHa BiNIOBIIAJIBHICTD 33 YXUJIEHHS Bifl IPU30BY € OJHUM 3 OCHOBHUX (DaKTOPIB BIKTU-
Mi3arii 0ci0, sSKi BUMHSIOTH 1€ TistHHA. Oc00a, siKa YXUISIETBCS Bl IPU30BY, CTA€ TOTSHIIIHHOIO )KEPTBOIO
KPHUMIHAJILHOTO MepeCIiayBaHHs, IO MOXKE TIPU3BECTH IO CEPHO3HHX MPABOBHX HACHIAKIB, BKIFOUYAIOYH
00MEXeHHsI CBOOO/IH Ta TPaB, CYAUMICTh, CKJIQIHOIIII 3 TTOJAJIBIINM MPALICBIAIITYBAHHSIM TOIIIO.

BonHovac mpaBoBa cucTeMa MOXKE CTBOPHOBATH YMOBH JIJIsl BIKTHMi3alii 0ci0, siKi MparHyTh
YHUKHYTH IPHU30BY, aje He MAlOTh AJSI LbOTO 3aKOHHMX mifcTas. Hampuknaa, HEAOCKOHANICTh MPO-
Lie/lypH TIPU30BY, KOPYIILis B OpraHax, BiJIOBIaJbHUX 32 HOTO MPOBEICHHS, BIACYTHICTh YITKUX KPH-
TepiiB AJs 3BUIBHEHHS BiJl IPU30BY — BCE LIE MOXKE CIIOHYKAaTH 0CO0Y 10 MOIIYKY HE3aKOHHUX IIUIAXIB
BUPILICHHS POOIEMH, IO MiJBHILY€E PU3MK ii BikTUMi3awii [4].

Oco6muBY yBary ciiJi 3BEpHYTH Ha MPABOBI rapaHTii 1uIst 0Ci0, SIKi TIPOXO/STh BIHCHKOBY CITYXK-
0y. Henocrarniii piBeHb IPaBOBOTO 3aXUCTY BIHCHKOBOCTYKOOBIIIB, HU3bKI COIINIbHI FrapaHTii, pU3UKH
JUISL )KUATTS Ta 30POB'S — i (J)aKTOPU MOXKYTh CTUMYIIIOBATH YXHJICHHS Bijl PU30BY T4, BIAIMOBIIHO,
Mi/IBUIIYBaTH PU3UK BIKTHMi3allii.

Jist MiHIMiBaLiT IPaBOBUX ACMEKTIiB BIKTUMI3ALIT 0CI0, SIKI yXHISIOTCS BiJl IIPU30BY, BaXKIHBO
3a0€3MeYUTH YiTKICTh Ta MIPO30PICTh TPOLEYPH NPH30BY, CTBOPHTH e(peKTHBHI MEXaHI3MU IPABOBO-
TO 3aXHCTy AJISI OCi0, SIKi IPOXONIATh BII/ICLKOBy ciryk0y, a TaKOXK PO3POOHTH CHCTEMY AIBTCPHATHBHOL
(HeBiICHKOBOT) cny>1<61/1 JULSL 0Ci0, SIKI 3 PENIrifHUX, eTHYHUX 200 HIIHX MepeKOHaHb HE MOXKYTh IIPO-
XOJIUTH BIHCBHKOBY CITYKOY.

CollianbHO-TICUXOIOTIYHI (PaKTOPHU BiIrPalOTh KIFOUOBY POJIb y BIKTHMI3allii 0Ci0, K yXHIIs-
I0ThCSL Bil IPU30BY Ha BilicbKOBY city»xOy mix yac moOimizanii. Ili dakropu dopmyroTs ypasznusicTs
oco0w, ii CXMUJIBHICT 10 PU3UKOBAHOI IMOBEIIHKH, a TAKOXK BIUIMBAIOTH HA ii 3[aTHICTh MPOTUCTOSTH
BIKTHMI3aIliifHUM 3arpo3am [5].

Cepen coriaiibHuX (DaKTOpIiB BIKTUMI3ALliT OCOOIMBE MICIE MMOCITA€ COIIANIbHUIA CTaTyC OCOOH.
Oco0u 3 HU3bKUM COIliaJIbHUM CTaTyCcOM, OOMEKEHUMH PECypcaMy Ta MOKIMBOCTSIMU OLITBIN ypa3JiuBi
JI0 BikTUMi3aliil. BoHM yacriie cTaroTh 00'eKTaMH KPUMIHAJIBHOTO MEPECIilyBaHHSI, MAOTh MEHIIIE MOX-
JIMBOCTEN IS JIETaJbHOTO YHUKHEHHS IPU30BY, YACTillle BAAIOTHCS 10 PU3UKOBAHNX CIIOCOOIB yXUICHHS.

OcBiTHil piBeHb TAKOXK BIIMBA€ Ha BikTUMi3alito. OcoOu 3 BUIIUM piBHEM OCBITH Kpale 00i-
3HaHi 31 CBOIMH TPaBaMH, MAIOTh O1ITbIIIE MOKJIMBOCTEH IS JIETaJbHOTO YHUKHEHHS MPHU30BY, OLTBII
e(peKTHBHO 3aXHIIAIOTh CBOI IHTEPECH B pa3i KPIMIHAIBEHOTO IIepecIiTyBaHHs. MarepiaabHe CTAHOBHUIIE
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€ BaxJIMBUM (akTopoM BikTHMizalii. OcoOu 3 HU3LKUM PiBHEM JOXOJIB MAIOTh MEHINE MOMXJIUBOCTEH
JUISL JIETaJIbHOI'O YHUKHEHHsI IPU30BY, YACTIIlIE BIAIOTHCS JO PUBMKOBAHUX CIIOCOOIB YXUIIEHHS, OLIbII
ypa3JuBi 10 eKcIuTyaTanii Ta 310BKkuBanb. ColliaabHe OTOUSHHS TaKOX BILIMBAE Ha BikTUMi3anito. Oco-
O, SIKi MAIOTh MIJATPUMKY 3 OOKY POJIUHH, JIPY3iB, KOJIET, TPOMAJIChKHX OpraHi3alliil, MCHII ypasJuBi 10
BikTUMI3allil. BoHH MaroTh Oinbllie pecypciB Ui MPOTUCTOSIHHS BIKTUMI3AliiHUM 3arpo3am, OubIne
MOXIIUBOCTEH JUIs OTPUMAaHHS IIPABOBOT, ICHXOJIOTIYHOT Ta 1HIIOT JIOTIOMOTH.

[Ncuxonorivyni (akTopu BIKTHMI3alil BKJIKOYAKOTH IHAMBIAYaIbHI MCHXOJOTIYHI OCOOIMBOCTI
oco0wu, 11 IIIHHOCTI, yCTaHOBKHU, MOTHBALil0, CTPaxy Ta mo0ooBaHHA. Oco0u 3 IEBHUMU IICUXOJIOTUYHH-
MH OCOOIUBOCTAMY (HANPHKIIAJ, MiJIBUIICHO0 TPHBOKHICTIO, HU3BKOIO CTPECOCTIHKICTIO, pI/IFII[HICT}O
MHCJICHHS) OUTBII CXWIIBHI 10 BikTHMi3amii. Bonn ripime aJlanTyloThCs 10 CTPECOBHX CHTYALil, MEHII
e(eKTUBHO BUPIMIYIOTH MPOOJIeMH, O1TBII CXUIIBHI 10 PH3UKOBAHOT OBEIIHKH [6].

[{iHHOCTI Ta yCTAaHOBKHM OCOOM TAaKOXK BIUIMBAIOTH Ha 11 BikTHMIi3alito. OcoOu 3 IiHHICHO Opi-
€HTAlLliEr0 Ha Oe3reKy, CTablIbHICTh, 3aKOHOCIYXHHICTh MEHIII CXMJIBbHI JI0 PU3MKOBAHOI MOBEIIHKH,
a OTXe, MEHII ypa3nuBi 10 BikTuMizawii. HaBmaku, ocoOu 3 LiHHICHOIO Opi€HTALI€I0 Ha PU3MK, IPH-
TOJIM, HE3aJIEKHICTh BiJl COLIaJIbHUX HOPM OLIbII CXMJIBbHI 1O PU3UKOBAHOI NOBEIIHKH, a OTKE, OLIbII
ypasnuBi 0 BIKTUMi3allii.

MoTtuBalisi yXHICHHS BiJl IPU30BY TaKOX BIUIMBAE HA BikTHMIi3auio. Ocobu 3 iIeliHOI0 MOTH-
BaIli€r0 (HAMPHUKIIA, nanudicTu, peiriiHi aKTUBICTH) YacTO OUIBII TOTOBI 10 MOXKJIMBUX HETaTUBHUX
HACIIAKIB CBOIX i, OifbII CTIHKI A0 COI[IAIbHOTO THUCKY, a OTXKE, MEHII ypasJuBi 0 ACIKUX (Gopm
BikTuMi3alii. HaBmaku, 0coOu 3 mparMaTiyHO MOTHBALIEIO (HAPHKIIAA, CTpax 3a CBOE KHTTS, 0a-
YKaHHS! YHUKHYTH PO3JIYKH 3 POJJMHOI0) YaCTO MEHIII TOTOBI /IO MOJKJIMBUX HETaTMBHUX HACII/IKIB CBOTX
Jilf, OLIbII ypa3auBi 10 COLIaIbHOIO TUCKY, a OTKE, OUIBII CXMIBHI 10 BIKTHUMi3allii.

BikTuMHa noBeziiHKa 0cCi0, SIKi yXUIISIOThCS BiJl IPU30BY Ha BIHCHKOBY CIIy»kOy mij yac MoOii-
3ar1ii, MoXe MaTH pi3Hi popMu Ta MposiBU. [IpOTIOHYEMO THIIONOTIO BIKTUMHOI TOBETIHKH, MOOYI0BaHY
3a PI3HUMHU KPUTEPISIMH.

3a CTyneHeM YCBiJJOMIICHHS BIKTHMHOTO PH3UKY MOYKHA BUJIIJIUTH TPU THUIH TIOBE/IIHKU: 3 BHU-
COKHM, CEPEIHIM Ta HU3bKUM PiBHEM ycBigomiieHHS. OcoOu 3 BUCOKHM PIBHEM YCBIZIOMIICHHS BIKTH-
MHOTO PHU3UKY PO3YMIIOTh MOJIMBI HETaTHBHI HACJIIAKM YXHJICHHS BiJl HPU30BY, OLIHIOIOTH PU3HUKU
Ta BXKHUBAIOTh 3aXOAiB As ix MiHiMizanii. Taki oco0u yacTo oOMparoTh JleranbHi abo HamiBiIeraabHi
CII0COOU yXHMIICHHS BiJ IPH30BY, YHUKAIOTh PU3MKOBAHMX i, 3BaXXCHO MiAXOATH 10 NPHAHATTS pi-
weHb. Oco0u 3 CepelHiM piBHEM YCBIIOMIICHHS BIKTUMHOIO PH3UKY 4aCTKOBO pOSYMIIOTL MOXKJIHBI
HeTaTHBHI HACIIIKA YXWJICHHS BiJ] IPU30BY, ajle HEJOOWIHIOIOTh 1X cepHOo3HICTh a00 HMOBIipHicTh. Taki
0Cco0M MOXYTh OOMpATH SIK JICTAJIbHI, TaK 1 HeJeraJibHI COCOOM yXWJICHHS Bijl TIPU30BY, 4acToO JIl0Th
ITiJ1 BIULTMBOM €MOIIiH, HE 3aBXK/IM 3BAKEHO MIIXOASTh 0 MPUHHATTA pilieHb. OcoOu 3 HU3BKHM PiBHEM
YCBIJOMJICHHS BIKTUMHOTO PU3HKY HE PO3YyMilOTb a00 irHOPYIOTb MOKJIMBI HETaTUBHI HACIIAKU yXU-
JIEHHs BiJ| Ipu30BYy. Taki 0co0M 4acTo 0OMparoTh HeJleraibHi CIOCOOM YXUIEHHS Bijl IPU30BY, CXUIbHI
JI0 PU3UKOBaHMX Hil, MPUIMAIOTh IMITYJILCHBHI pimeHHs [7].

3a xapakTepoM MOTHBAIlil MOYKHA BHIUTUTH TPH TUIH BIKTUMHOI MIOBEIIHKH: 3 1A€HHOI0, Tpar-
MaTHYHOIO Ta 3MillaHo0 MoTuBaNiel0. Ocobu 3 i1efiHOI0 MOTHBALIEIO YXUIIAIOTHCA Bijl IPH30BY Uepe3
cBO{ TIepeKOHaHHs (PeiriiHi, eTHYHI, TOJNITHYHI TOIIO). [XHs BIKTUMHA TOBE/IiHKA YaCTO Ma€ JEMOH-
CTpaTUBHUII XapakTep, BOHU FOTOBI BiICTOIOBAaTH CBOI IIEPEKOHAHHS, HABITh SAKIIO 1i€ MOB'S3aHO 3 PU-
3MKOM HETaTHBHUX HACIIAKIB. OCOOH 3 IIparMaTHYHOI MOTHBALIEIO yXUISIOTHCS Bi IPU30BY Yepes
CTpax, OaxaHHs YHUKHYTH HeGe3eku, 30eperti KoMpOopTHI yMOBH KUTTs TOLLO. IXHs BiKTHMHA MOBE-
JiHKa YaCTO Ma€ NPUXOBAHUH XapaKTep, BOHU NPArHyTh MlHlMlSYBaTI/I PU3HMKH HEraTUBHKX HACIIiIKIB.
Oco6u 3i 3MilIAHOI0 MOTUBAIIIEIO MOEAHYIOTH €JIeMEHTH i1eiHOl Ta MparMaTHIHOl MOTHBALLii. [XHs Bi-
KTUMHA TIOBE/IIHKA MOJKE MaTH Pi3Hi (POPMHU 3aJICKHO BiJI CHTYaIlil Ta IepEBaYKAKOY0i MOTHBAIIIT.

3a croco0OM yXMIJICHHS BiJl MPU30BY MOXKHA BUIUIMTH TPU THUIH BIKTUMHOI IMOBEIIHKH: 3 BHU-
KOPUCTAHHSAM JIETaJIbHUX, HAIBICTAIBHUX Ta HEJIETANIBHUX crocobiB. Ocolu, siki BUKOPHCTOBYIOTh
JeraabHi CII0COOM yXWJICHHS Bill IIPU30BY (HAIpPHKIAJ, OTPUMAHHA BiICTPOYKM 200 3BiIbHEHHS BifJ
MPU30BY Ha 3aKOHHUX ITiZICTaBaX ), MAIOTh HAITHWKYMIT pU3MK BiKTUMI3amii. [XHS moBeiHKa BiAMOBigae
MPaBOBUM HOpPMaM, BOHH He TOPYLIYIOTh 3aKOH, a OTXe, He CTaloTh 00'€KTaMi KPHMIiHAJIBHOTO TIepe-
ciigyBanHs. OcoOu, siki BUKOPHCTOBYIOTh HAIIIBIICTaIbHI CIIOCOOH YXHIICHHS Bl PU30BY (HAIIPUKIA,
CUMYJISILIISI XBOPOOH, 3JIOBKUBAHHS IPABOBUMH MOXKIIUBOCTSIMH), MAIOTh CEPEIHINA PU3UK BIKTHMI3allii.
Txus moBeinKa (OpMaTLHO MOKE BiIMOBIZATH MPABOBUM HOPMAM, alle MO CyTi € 1X MOPYIIEHHSM, IO
CTBOPIOE€ PU3MK BUSABIICHHS Ta HPUTATHCHHS J0 BignoBigansHOCTi. Oco0H, sIKi BUKOPUCTOBYIOTh He-
JIeTalbHi CIIOCOON YXHJICHHS BiJ IPH3OBY (Hanpnmaz[, MiJKYIl TI0Ca/IoBUX 0Ci0, MmifpoOKa JOKyMeH-
TiB, HE3aKOHHHUI1 IEPETHH KOPAOHY), MAIOTh HAMBUIIMI PU3UK BiKTHMi3aLii. [XHs moBeninka € npaMum
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MOPYIIEHHSIM 3aKOHY, [II0 CTBOPIOE BUCOKHI PU3UK BHUSBICHHS Ta MPUTATHEHHS 10 KPUMIHAIBHOT BijI-
MOBIAAILHOCTI [8].

3a cowliaJbHUM CTATyCOM MOXKHA BUJIJIMTH TPH THUIM BIKTUMHOI IOBEIIHKH: OCI0 3 BUCOKHUM,
CepenHiM Ta HU3BKHM COILIalbHUM cTaTycoM. OCOOM 3 BHCOKHM COLIIFHEM CTAaTycoM (HAIPUKIA],
MPEJICTABHUKH €JITH, YCIIIIHI 013HECMEHH, BIJIOMI TPOMAJIChKI JTis4i) 4acTO MArOTh OijbIle PecypciB
Ta MOMJIMBOCTEHN JUIsl JIEralbHOTO YHUKHEHHS ITPU30BY, Oinbuil joctyn no indopmauii Ta npaBoBoi
JIOTIOMOTH, OUTBIINIA BILUIMB Ha 0CI0, BIAMOBIJAIILHUX 32 MPH30B. [XHS BIKTUMHA MMOBE/IHKA YacTO Mae
NPUXOBAHO-TIPArMATHYHMH XapakTep, BOHU HPArHyTh MIHIMi3yBaTH PU3HKK Ta 30eperty CBiii craryc.
Ocobu 3 cepetHiM COLIaTBHIM CTaTyCOM (HAIPHUKIIAJ, IPEACTABHAUKH CEPEIHBOTO Ki1acy, (paxibii, KBa-
nigikoBaHi poOITHUKNM) MarOTh OOMEXKEHI PeCcyper Ta MOXKIMBOCTI JJIsl JICTalbHOTO YHUKHEHHS IIPU-
30By, 0OMesKeHHi JocTyn 10 iHdopMalii Ta mpaBoBoi J0NOMOrH, OOMEXEHUH BIUIMB HA OCiO, BiANO-
BiJJAJILHUX 3a MPH30B. [XHS BIKTHMMHA MOBE/IIHKA MOXE MaTd Pi3Hi GOPMHU 3aJIeKHO BiJl CHTyallil Ta
ocobucTicHUX XapakTepucTuK. OcoOu 3 HM3BKHM COLIIAJIBHUM CTaTycoM (HaIlpUKIIa, MPeICTaBHUKU
Maj03a0e3MeueHNX BepCTB HAaceIeHHsI, HeKBalli(ikoBaHi poOiTHUKH, 0e3p00iTHI) MatOTh HaMEHIIIE pe-
CypCiB Ta MOXJIMBOCTEH! JIJIsl JIErajlbHOTO YHUKHEHHs NPU30BY, HaiiMeHuil foctyn fo indopmarii Ta
IIPaBOBOI JOITOMOTH, HAWMEHIIHIA BIUTMB Ha 0Ci0, BiAMOBIaIbHUX 32 IPU30B. [XHA BIKTUMHA HOBCILiHKa
4aCTO Ma€ PU3HKOBAHHH XapaKTep, BOHM YaCTO BAAKTCS 10 HEJCTaIbHUX CIIOCOOIB YXHICHHS Bi IIpH-
30BY, OLIBLI Ypa3/MBI 10 eKCILTyaTalii Ta 3/0BKHBAHD.

BikTtumizaritist oci0, sKi yXUISIOTBCS BiJl IPU30BY Ha BIHCHKOBY CITy»O0y Iij] yac MOOiTi3arlii, Mae
HU3KY COIliaJIbHUX HACII/IKIB, SIKi BIUIMBAIOTh SIK HA CAMHX IIMX OCI0, TaK i Ha CYCHIBCTBO 3arajoM.

Jist ocib, AKi yXWISIOTBCS BiJl IIPU30BY, COLAIbHI HACIIIKYM BIKTUMi3alii MOXYTh OyTH pi3HO-
MaHiTHUMU. HalO1b11 O4eBUIHUM HACIIJIKOM € KpUMiHAJIbHE TIEPECITi{yBaHHS Ta MIOKapaHHs, 110 MOXe
MIPU3BECTHU 710 OOMENKEHHS CBOOOIH Ta MPaB, CYANMOCTI, CKJIaHOILIB 3 MOIATBIIAM PALCBIAIITYBAHHIM
Tomto. OHAK BIKTHMI3allis Ma€ i iHIIIi, MEHII OYEBH/IHI, aJic HE MCHII Cepilo3Hi HACiIKH [9].

OnHUM 3 TaKUX HACIIJKIB € colialibHe BiauyxkeHHs. Ocolu, sIKi yXHISIOTHCS BiJl IPU30BY, Ya-
CTO CTarTh 00'€KTAMHU OCY/ly Ta KPUTHKH 3 OOKY CYCHIJILCTBA, 0COOIMBO B KpaiHaX 3 BUCOKUM PiBHEM
MaTpioTU3My Ta MIATPUMKHU BilicbKOBUX [iil. e Mo)ke MpU3BECTH 10 PO3PUBY COLIAIBHUX 3B'SI3KIB,
1305141111, BTy TTSI CAMOTHOCTI Ta BiguyxeHOCTi. OcoOnuBo rocTpo 1 mpodaema cToith A oci, sKi
YXWISIIOTBCS BiJ| IPU30BY 3 ieHHUX MIpKyBaHb (HAIpUKIaj, Danu@icTiB), OCKIAbKY BOHU HE JMIIE
CTHKAIOTHCS 3 OCYZIOM 3 OOKY CYCILIbCTBA, ajle i 4acTo He OTPHUMYIOTh PO3YMiHHS HaBiTh Bifl OJIM3bKUX
mozeii [10].

THIIMM HACHTiIKOM BIKTHMI3AIT € Ticuxoorivni mpoonemu. [TocTiliHuii cTpax OyTH BUSBICHUM
Ta TIOKapaHUM, HEOOXiTHICTh TIPUXOBYBATH CBOI i, BIIUYTTS MPOBUHH Ta COPOMY — BCE 1I€ MOXKE MPH-
3BECTH JI0 PO3BUTKY TPUBOXKHUX, ACHPECUBHUX Ta IHIIMX MCUXOIOTIYHUX po3naiB. OcoOnuBo Bpasiu-
BHMH € 0COOHM 3 HU3bKUM PIBHEM IICHXOJIOTIYHOI CTIHKOCTI, a TAKOX Ti, XTO HE Ma€ MiATPUMKHU 3 OOKY
OJIM3BKUX JIFOZICH.

e omHUM HACHIAKOM BIKTHUMI3alil € ekoHOMIuHI mpobnemu. OcoOu, sIKi yXHISIFOTBCS Bif IIPH-
30BY, 9aCTO 3MYIICHI IIPHXOBYBAaTH CBOE MiCIIE3HAXO/KSHHS, 3MIHIOBATH Miclle IPOKUBAHHSI, YHHUKATH
oiiifHOTO MpareBIamTyBaHHs TOIO. [le Moke MPU3BECTH A0 BTPATH POOOTH, JTOXO.Y, )KUTIA, a B Je-
SKHX BHIAJIKaxX — JI0 O1IHOCTI Ta comianbHOi aerpanaiii. OcoOnMBoO Bpa3IMBUMH € 0COOU 3 HU3BKUM
COILIiaJIbHUM CTaTyCOM Ta 0OMeXeHUMH pecypcamu [11].

Jlst cycninbeTBa coLlialbHI HACHIAKM BiKTUMi3alii 0ci0, SKi YXWISIOTBCS Bijl IPU30BY, TAKOX
MOXYTb OyTu pi3HOMaHITHUMU. OJHUM 3 TAaKUX HACILJKIB € 3HWKEHHS PIBHS JOBIPU J10 JIEPKaBHUX 1H-
CTHTYILIH. SIKIO 3HAYHA KITBKICTh TPOMAJISIH YXUIISIETHCS BiJl TPU3OBY, 1€ MOXKE CBITYUTH PO HUIBKHN
PiBEHb JIOBIpH JI0 JICPIKaBH, 11 3IaTHOCTI 3a0e3MeYnTH Oe3IeKy Ta 3aXUCT CBOIX rpomasH. Lle, y cBoro
4epry, MOXKe IPU3BECTH [0 TOJAIBIION0 3HIKSHHS MIATPUMKH JeP>KaBHOI MOTITHKH, 3pOCTaHHS COLIi-
anbHOT Hafpyru Ta KOHQIKTIB [12].

THIIMM HACITIIKOM € 3HVDKEHHS PIBHS COLIAIBHOT COMIapHOCTI. SIKIIO YacTHHA TPOMAJISH YXHU-
JISIEThCS BiJl IIPU30BY, a IHINA YaCTHHA BUKOHYE CBill BifiCbKOBHI O0OB'SI30K, Lie MOXE IPU3BECTHU JI0
PO3KOITy CYyCHIBCTBA, (POPMYBAHHS MPOTHICKHUX TPYIl, B3AEMHOTO OCyay Ta HerpusisHi. Lle, y cBoro
qepry, MOXKe YCKJIQTHUTH MPOLEC MICISIBOCHHOTO BiIHOBJICHHS Ta IIPAMHUPESHHSL.

IIle omHuM HacHiIKOM € (POPMYBAHHS HETAaTUBHOTO CTABJICHHS JI0 BICHKOBOI CITy>KOM 3arajiom.
SIKIIO yXWMJICHHS BiJl IPU30BY CTa€ MACOBHM SIBUILEM, 1€ MOXKE MPU3BECTH 10 3HEL[IHEHHS BilICEKOBOI
ciy»O0H, 3HWKEHHS NPECTIKY BilichbKoBOI podecii, a B 1OBFOCTPOKOBiH MEepPCHEKTUBI — A0 MpodiaeM
3 KOMIUIEKTYBaHHIM 30pOIHUX cuIl Ta 3a0e3neueHHIM HallioHaabHoi Oe3nexu [13].

Bikrtumonoriysa npoinakTuka yXuiIeHHs BiJl IPU30BY Ha BIHCHKOBY Ci1y»xOy miJ yac MoObiisa-
i mepexbavae KOMILIEKC 3aX0JIiB, CIIPSMOBAaHUX Ha MiHIMi3aliio (akTopiB BIKTHMI3allii Ta 3HIKEHHS
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HEraTMBHUX HACHIJKIB 1bOTO siBHIA. L[i 3aX01M MOXKYTh OyTH pi3HOMaHITHUMH 32 CBOIM XapaKTepoM
Ta piBHEM peaizaii.

Ha nepxaBHOMY PiBHI BRKJIMBUM HAIPSIMOM BIKTUMOJIOTIYHOT MPOQIIAKTUKH € YI0CKOHATICH-
Hs TIPABOBOTO PEryJIIOBaHHS MPU30BY Ta MoOumizalii. I{e mepenbauae diTke BU3HAYCHHS MMiJCTaB IS
3BUIBHEHHS BiJI IPHU30BY, MMPO30PICTh Ta 00'€KTUBHICTH MPOIEAYPU TPU30BY, CTBOPECHHS ¢()EKTUBHHUX
MEXaHi3MiB OCKap)KECHHS PillleHb MPU30BHUX KOMiciH To1o. Kpim Toro, BayKJMBo 3a0€3MeUNTH HAJICHK-
HUI1 piBEHb PABOBOTO 3aXUCTY AJIS OCIO, SIKI TPOXOISAThH BINCHKOBY CIIYKOY, BKJIFOYAFOYH TapaHTIl IXHIX
paB, COIaJIbHUI 3aXUCT, MeIM4He 3a0e3neueHHs Too [ 14].

IHIMM HanPAMOM BIKTUMOJIOTIUHOI IPO(ITaKTUKY HA Jep:KaBHOMY PiBHI € CTBOPEHHS CUCTEMU
QIBTEPHATUBHOI (HEBIHCHEKOBOT) CIIY>KOHM JUTs 0Ci0, SKi 3 peririifHUX, eTHYHNX a00 IHIIUX MepeKOHaHb
HE MOXYTh IPOXOJHUTH BIHCHKOBY Cy0y. Lle 103BOJIHTH TakuM 0co0aM BUKOHATH CBIH TpoMajsH-
ChbKHUIT 000B'SI30K, HE MOPYIIYIOUH CBOIX TEepe

CorrionoriyHe ONUTyBaHHS 0CI0, K yXUIHWINCS BiJl TPU30BY (AHOHIMHE, 3 3a0€3MEYCHHSIM KOH-
(hizeHIiHHOCTI), 103BOIMIO BUSIBUTH OCHOBHI MOTHMBHU Ta (DaKTOpH YXWJICHHS BiJ IIPU30BY, a TAKOX
HACJIIIKU IbOTO IISTHHS JUIS CAMUX YXHJIbHHKIB. OCHOBHMMH MOTHBAaMH YXHJICHHS BiJl TPU30BY, 3a pe-
3yIIbTaTaMH OMTYBAHHS, €: CTPAX 3a CBOE JKHTTA Ta 3710pOB's, HeOaxxaHHs OpaTH y4acth y 30poiiHOMy
KOH(meTl 3 illeHHIX MIpKYBaHb, IPArHEHHs 30eperTi CTa0lIbHe JKUTTS (po60Ty, CIM'I0 TOIIO), HENIOBI-
pa 210 BIHCbKOBHX CTPYKTYP, CyMHIBH B JIOLUIBHOCTI Ta epeKTHBHOCTI BIHCHKOBHX /iii. OCHOBHMMY Ha-
CIIIKaMK YXWJICHHS BiJl IPH30BY, 32 pe3yJabTaTaMH OITUTYBAHHS, €: TIOCTIHHHUN CTpax OyTH BHSBICHHM
Ta NIOKapaHUM, HEOOX1THICTh IPUXOBYBATH CBOE MiCIIE3HAXO/KCHHS, 0OOMEKEHHSI CBOOOAM NepeCcyBaH-
HS, CKJIQAHOIII 3 O(QIiHHIM IpaneBIalITyBaHHAM, COLiaJbHE BiI4y>KEHHs, IICUXOJIOTTUHI podieMu
(TpuBoOra, Aenpecis, mo4yTTs IpoBUHH TOIO) [15; 16].

Ha ocHOBI pe3y/bTaTiB eMIIIPUYHOrO AOCILIKEHHs 0y10 pPo3p0o0IEHO TUIIOJIOTI0 BIKTUMHO]I IO~
BE/IIHKH 0Ci0, SIKI YXUJISIFOTHCS BiJl TPH30BY, & TAKOK CHCTEMY 3aXO0J1iB BIKTHMOJIOTTUHOT TIPO]iTaKTUKH.

JlociKeHHsT TaKOXK JI03BOJIMIIO BUSIBUTH CTATUCTHYHI JIaHI 100 COIiaIbHO-AeMOrpadiuHux
XapaKTEePUCTHK OCI0, SIKI YXHUIISFOTBCS B/l IPU30BY. Y3arajibHEHI pe3yJibTaTH HaBeICHO B Ta0mIli 1.

Takox y pociimkeHHi OyJi0 BUSIBICHO OCHOBHI MOTHBH YXWJICHHS BiJl IPU3O0BY, SIKi HABEIACHO
B Ta0auLi 2.

IIposenere )IOCJ'IiIDI(eHHﬂ N03BOIISIE 3p06I/ITI/I HU3KY BOXJIMBHX BUCHOBKIB 111010 BIKTUMOJIOT Y-
HUX aCIICKTIB YXHIICHH BiJl IPU30BY Ha BifiCbKOBY Ciry>K0y I1it yac MOOimisauii.

Io-nepute, yXuneHHs Bil IPU30BY € CKIAJHAM COLIaIbHO-IPABOBHM (bEHOMCHOM SIKHH Mae
BikTHMONOTiuHM BuMip. Oco0u, AKI yXUIISIOThCS Bijl IPU30BY, CTAIOTh MOTEHLIHHUMY 200 peanbHUMU
JKEPTBaMH TEBHUX COI[IAJIbHUX, MOJITHYHUX Ta NMPABOBUX OOCTaBHMH. IXHS BIKTHUMI3allisi MOXXE MaTu

Tabmuy 1
XapaKTepucTHKA Bigcorok Bin 3araibHoY KiIbKOCTI 0¢i0, siKi yXU/IS10ThCS Bil IPU30BY
Bik 20-25 pokis 35%
Bik 26-30 poxkiB 30%
Bik 31-35 pokis 20%
Bik 3640 poxkiB 10%
Bik 41 pik i crapmie 5%
CepenHst ocBiTa 30%
IpodeciiiHo-TexHiyHa OCBiTa 25%
Buma ocsita 45%
Husbkuil piBeHb JOXOY 20%
CepenHiii piBeHb JOXOIY 60%
Bucoxwuii piBeHb JOX0OTY 20%
Micbka MicLEBICTh 70%
CillbChbKa MICIEBICTH 30%
Oppy>xeHi 45%
Heonpyxeni 55%
Marotsb niteit 40%
He marotb aiteit 60%
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pi3Hi popMHU Ta POSBH, Bil KPUMIHAIBHOTO IEPECIIilyBaHHS Ta IOKAPAHHS O COLIaJbHOIO BiUyKeH-
H$l, ICUXOJIOTIYHUX MTPOOIIeM, EKOHOMIYHUX TPYAHOILIB TOILO.

Io-mpyre, BikTUMIi3alLis 0ci0, sIKI YXUJISAIOTbCS BiJ IPU30BY, 3yMOBIEHA JIi€I0 PI3HOMAHITHUX
(akropis. Lle mpaBoBi (akropu (KpUMiHATIBHA BIAMOBIIATBHICT 38 YXWICHHS BiJl TIPU30BY, 0COOIH-
BOCTI ITPaBOBOT'0 PETYIIIOBAHHS MPOLEYPH MPU30BY Ta MOOLTI3allil, MPaBOBI rapaHTii /i BiHCHKOBOC-
ny»00BIIiB), collianbHi GpakTopH (ColiaibHIIA cTaTyC 0COOH, 11 OCBITHIN piBEHBb, MaTepialibHE CTAHOBH-
11, COlliajbHEe OTOUCHHS), ICUXOJIOTIYHI (hakTopu (IHAMBIAYyaJIbHI ICUXOJIOTIYHI 0COOIMBOCTI 0COOH,
il IHHOCTI, YCTAaHOBKM, MOTHBAIlisl, CTpPaXu Ta MOOOIOBaHHs), MOJITUYHI (aKTOpu (CTaBIECHHS 0cOOU
JI0 TOJITUYHOI CHCTEMH, JOBipa 10 AEp>KaBHUX 1HCTUTYTIB, HiATpUMKA a00 HENPUUHATTA o(imiiHoi
TIOJIITHKY ACPIKABH).

TTo-Tpere, BIKTUMHA MOBEIHKA OCIO, SKi YXWISIOTHCS BiJl MPU30BY, MOXKE MaTd Pi3Hi GopMu
Ta MPOSIBU. 3alPOTNIOHOBAHA THIIOJIOTISI BIKTUMHOT MOBEIIHKH (3@ CTYNICHEM YCBIIOMIICHHS BIKTHMHO-
IO PU3HUKY, XapaKTepOM MOTHBAIIil, CTOCOOOM YXWJICHHS BiJl IPHU30BY, COLIaJIbHUM CTATyCOM) J03BO-
JIsI€ Kpale 3po3yMiTH 0COOIMBOCTI I[BOTO SIBHINA Ta PO3poOUTH e(PEeKTHBHI 3aX0OH BIKTUMOJIOTIYHO]
IpodinaKTUKHU.

Bixtumizanist oci0, ki yXWISIOTBCS BiJl IPU30BY, Ma€ HU3KY COLIAJIbHUX HACHIJIKIB, SK JJIS
CaMUX IHX 0cCi0, Tak 1 JUIs CycmiibCcTBa 3arajxoM. s oci0, SKi yXHIAIOTECS BiJ MPU30BY, Ie KPUMi-
HaJIbHE TIEPECITiIyBaHHsI Ta MOKAPAHHS, COLIAIbHE BIAUYKEHHS, TICHXOJIOTTYHI TPOOIEeMH, EKOHOMIYHI
TPYIHOIII ToIo. J[s CycrniibCTBa 11€ 3HMIKCHHS PIBHS JIOBIPH J0 JICPKABHUX THCTUTYIIH, 3HIKCHHS
PIBHS COIIaTIBHOT COMIIAPHOCTI, JOPMYBaHHS HETraTMBHOTO CTABJICHHS JI0 BIFICHKOBOT CITy)KOM 3arajiom.
Biktumornoriyna mpodigakTHKa YXWISHHS BiJl IPU30BY Nependauae KOMIUIEKC 3aXO/iB, CIIPSIMOBAHUX
Ha MiHiMi3awlilo (GakTopiB BiKTHMIi3allii Ta 3HWKCHHS HEraTUBHUX HACILAKIB Lboro sBuma. Lli 3axonu
MOXYTb OyTH Pi3SHOMAHITHHMH 32 CBOIM XapakTepoM (IIPaBOBi, COLialIbHI, IICHXOJIOT14HI, iH(OpMaIiiHi
TOIII0) Ta PIBHEM peatizallil (1ep)KaBHUH, CYCIUTbHUN, 1HUBIIyaabHUN ).

Ha ocHOBI pOBEICHOTO TOCTIHKEHHS MOXKHA C(HOPMYITFOBATH KiJlbKa PEKOMEHIAIIIH 1010 Mi-
HiMi3allii BIKTUMOJIOTIYHMX aCIEKTIB YXUJICHHS BiJl IPU30BY Ha BIHICHKOBY CIIyKOy TIiJ1 yac MoOLIi3allii.

Ha nepxaBHOMY piBHI PEKOMEHIYETBHCS: YHOCKOHAIUTU IPABOBE PETYIIOBAHHSA IIPU3OBY Ta
MoOini3awii, 3a0e3MeUnBIIN YiTKICTh, IPO30PICTh Ta 00'€KTUBHICTH MPOLEAYPH; PO3BUBATH CUCTEMY
aJIbTEPHATUBHOT (HeBiI‘/'ICLKOBo'l') cityxOu 1 ocio, sKi 3 peniriﬁHI/Ix eTU4HUX a0o0 1HMmUX TIePEKOHAHb
HE MOXKYTb [POXOJHUTHU BiliCbKOBY CiyxkOy; 3a0€3eYUTH HANICKHUA PIBEHb COLIaNbHUX rapaHTm JUTISt
BIHCHKOBOCIYXKOOBILB, BKIIIOYAI0UH Ti/HY 3apOOiTHY ILUIATy, MEAMYHE 3a0e3MCYCHHs, ICHCIiiHe 3a0e3-
TIEYESHHSI, MOYIIUBOCTI /IS OCBITH Ta MPOQECIiHHOTO PO3BUTKY TOIIO; OOPOTHCS 3 KOPYIIIIEI0 B Opra-
HaX, BIJMOBIAabHUX 3a NMPHU30B Ta MOOLII3a1lil0; MPOBOAUTH 1H(OpMaIlliiHI KaMIIaHii, CpsMOBaHi Ha
PO3'ACHEHHS NpaB Ta O0OB'S3KiB MPU30BHUKIB, MPOLEAYPH HMPHU30BY, MOXKIUBOCTEH OTPUMAHHS Bil-
CTPOYKH a00 3BIJIbHEHHS BiJl IPU30BY Ha 3aKOHHUX Ii/ICTaBax TOLIO.

Ha cycmineHOMY piBHI PEeKOMEHAYETHCS: (POPMyBAaTH MO3UTHBHE CTABICHHS 1O BiHCHKOBOT
CITyOH, TIiJBUIIYBAaTH NPECTIK BifICEKOBOI Mpodecii; po3BUBATH IPOMAISTHCHKE CYCIUIBCTBO Ta 3Mill-
HIOBaTH COLIIANIbHY COJIIaPHICTh; MiATPUMYBATH IPOMAJIChKI OpraHi3alii, ki 3aiMarOThCsl TUTAHHIMA
HAIIOHAJILHOT 0e3MeKH, BICHKOBO-NATPIOTHYHMM BHXOBAHHSM, COLIIATBHOK aJIallTAIlIE0 BIHCHKOBOC-
Jy’K0O0BIIIB TOIIO; PO3BUBATH MEXaHI3MHU TPOMAJICBKOTO KOHTPOJIIO 32 AISUTBHICTIO MPU30BHUX KOMICIH;
CIIPHATH COLiabHIN 1HTerpanii Ta IPUHHATTIO 0C10, sIKi IOBEPTAIOTLCS 3 BilICEKOBOI CITy:KOU.

Ha inauBinyanbHOMY piBHI pEKOMEHIYETBCS: IiABHUILYBaTH IPABOBY I'PAMOTHICTh HACEJCH-
Hsl, OCOONMBO LIOJ0 NMUTaHb IPU30BYy Ta MOOLIi3auii; 3a0e3medyBaTu MCUXOJIOTIYHY MIATPUMKY LT

Tabmui 2

BincoTok Bix 3arajbHoi KiJIbKOCTI 0¢i0,

Morus yxunenns sin npusosy SIKi yXWJISAIOTHCS Bill MPU30BY

CTpax 3a CBO€ JKHTTS Ta 310POB's 40%
Ineitni mepexonanns (namudizm, pesiriini 15%
TIOTVISITA TOWIO)

Iparnenns 36epertu crabdinbHe KUTTS (pobo- 25%

Ty, CIM'FO TOII[O)
Henoipa 10 BiiCBKOBHX CTPYKTYP 10%

CyMHIBH B JIOIUJILHOCTI Ta €()EKTHBHOCTI
BIMCHKOBUX il

5%

[HIIi MOTUBH 5%
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IPHU30BHHKIB, JTOMOMAarat iM IOJ0JaTH CTPax, TPUBOTY, HEBICBHCHICTh, aaNTyBaTUCS 10 YMOB Biii-
CBHKOBOI CITY)XOU; CITPUSTH (JOPMYBaHHIO TO3UTUBHOTO CTaBJICHHS 0 BIHCEKOBOT CITy:KOH cepes] MOJIOIi;
3a0e3meuyBaTy MIATPUMKY Ul ciMell BilicbKOBOCIy>KOOBLIB; gornoMararu ocodam, siki HOBEPTAIOThCS
3 BIHCBHKOBOI CITY»OH, peIHTErpyBaTHCs B CYCIIBCTBO, BUPIIIYBAaTH TICUXOJOTIUHI, COIliaNbHi, €KOHO-
MIYHI IPOOJIEMH.

Peamnizarist 1IMX peKOMEHIAIIIH TO3BOJIMTH MIHIMI3yBaTH BIKTUMOJIOTIUHI aCTIEKTH YXUIICHHS Bil
MIPU30BY Ha BICHKOBY CITyOy ImiJ1 yac MOO1Ti3alil, 3SHU3UTH PIBEHb LIbOTO SIBUIIA, @ TAKOK MiHIMI3yBa-
TH HOTO HETaTUBHI HACJIAKHU SIK UL OKPEMHX 0Ci0, TaK 1 Ul CyCIILILCTBA 3arajioM.

CrnHcoOK BUKOPUCTAHMX JIZKEpeJ:

1. TTpo BHeceHHs 3MiH 10 KpuminanbHoro, KpuminambHOTo npoiiecyanbHOTO KOJCKCiB Ykpai-
HY Ta IHIIMX 3aKOHOAABUMX aKTiB YKpaiHM IIOJ0 3alpOBa/DKCHHS IHCTHUTYTY YMOBHO-IOCTPOKOBOTO
3BIILHEHHS 0Ci0 Bif BiOyBaHHS MOKapaHHs Ul Oe3M0CepeaHbOi X yyacTi B 000poHi KpaiHu,3aXHCTi il
HE3aJISKHOCTI Ta TEPUTOPiaibHOI HiTicHOCTI : 3akoH Ykpainu Bix 8 Tpasus 2024 p. Ne 3687-1X. URL:
https://zakon.rada.gov.ua/laws/show/3687-20#Text

2. boitayk B. 1O. PonoBwuii, BUIOBHii Ta Oe3nocepenHiil 00’ eKT 3104nHy, IepeadadeHoro crar-
tero 330 KpuminansHoro kozekcy Yikpainu. Bicauk XHYBC. 2018. Ne 4 (83). C. 19-27.

3. Bosurok A. A. BunoBuii 00’€ekT 37104uHiB, nepeadadeHux ct. 255, 257, 2583, 260 Kpuwmi-
HaJIBHOTO Kozekcy Ykpainu. FOpunnunuit qaconuc HauionansHoi akanemii BHyTpimHixX crpas. 2017.
Ne 1 (13). C. 262-274.

4. Benukuil TyMauHUi CIIOBHUK Cy4acHOI ykpaiHChKoi MOBM / ykiaz. i ronos. pea. B. T. Bycenn.
Kuis; Ipnins : BT® «Ilepyn», 2007. 1736 c.

5. AkTyaibHi mpoOIeMH KpPUMiHAIBHO-NIPABOBOT KBamidikamii : HaBY. moci0. / 3a 3ar. pe.
B. B. Tonuis; Hayk. pen. B. I. Autunosa. Binnuni : TOB «Hinan-JITI», 2017. 896 c.

6. Bononasceka O. C. BigmexkyBaHHsI yXHIICHHS BijJ NMpPU30BY 3a MoOimizamiero (crarts 336
KpuminanbHoro xonekcy YkpaiHu) BiJ MOpYLIEHHsS 3aKOHOJABCTBA PO 0OOPOHY, MOOUITI3aliiHy mia-
rotoBKy Ta moOimizauito (crarrs 210-1 Konexcy Ykpainu npo aaMiHICTpaTHBHI MpaBONOPYLICH-HS).
Bicnuk Kpuminonoriunoi aconiauii Ykpainu. 2015. Ne 1(9). C. 67-78. URL: https://dspace.univd.edu.
ua/server/api/core/bitstreams/2a39e3ef- adca-4cb4-8e1c-509b4b85413¢/content

7. lllabmuctuit B. B., Anekcangposa A. HO. KpumiHanbHa BiINOBIJANBHICTE 32 YXHICHHS BiJI
MIPU30BY 3a MoOiizaliero : MoHorpadist / 3a 3ar.pea. B. B. Illadnucroro. {ninpo : Bunasens bina K.O.,
2019. 136 c.

8. llabnuctuii B. B., bepesusk B. C., Katopkin P. A. KpuminansHi npaBonopyIeHHs, nos’si3aHi
3 YXUJIEHHSM BiJ] IPU30BY Ha BIHCHKOBY CITy»k0y SIK aKTH IIOCSITaHHS Ha BOEHHY Oe3neky Ykpainu. Military
offences and war crimes: background, theory and practice : collective monograph. Ed. by V. M. Stratonov.
Riga : «Baltija Publishingy», 2023. C. 736-760. DOI: https://doi.org/10.30525/978-9934-26-302-6-33.

9. Boiitiok T. P. BinMoBa Biji BAKOHAHHS [TPABOBOTO 00OB’S3KY SIK KPHUMiHAIBHO-IIPABOBE T10-
HATTA : JHC. ... A-pa Ginocodii : 081. Kuis, 2021. 209 c. URL: http://idpnan.org.ua/files/2021/voytyuk-
t.r.-vidmova-vid-vikonannya-pravovogo-obov_yazku-yak-kriminalno-pravove-ponyattya.pdf

10. Hazapuyk B. YXuseHHs BiJi MPOXOIKEHHS CIIy’)KOM LIMBUIBHOTO 3aXHUCTY B CKJIaJi 3J104YH-
Hy, nependadenoro ct. 336-1 KK Vkpainu. Ilianpu— eMHuUNTBO, rocrnopapcTso i npaso. 2018. Ne 3.
C. 129-133. URL: http://pgp-journal.kiev.ua/archive/2018/3/25.pdf

11. Kpuminanbhe mpaBo Ykpainu: Oco0rBa 4acTrHa : MiaApyYHUK / 3a pea. B. 5. Tauis, B. 1. Bo-
pucoga, B. I. Trottorina. 6-te Buj., nepepo0. i nomnos. Xapkis : [Ipaso, 2020. 768 c.

12. ITanoB M. 1. Bubpasi npari 3 npo6iem npaBo3HaBcTBa. Xapkis : [Ipaso, 2020. 1160 c.

13. TIpo BiiicbkoBHI 000B’sI30K 1 BiiicbkoBy ciryxOy : 3akoH Ykpainu Bix 25 Oepesnst 1992 p.
Ne 2232-XI1I. URL: https://zakon.rada.gov.ua/laws/show/2232-12#Text

14. IHCTpYyKIis NpO OpraHi3amilo BUKOHAHHS I[IONOXEHHS PO MPOXOPKCHHS IPOMasTHAMU
VYkpainu BificbkoBOi ciyx0u y 30poiinux Cunax Ykpainu : 3aTBepmkeno Hakazom MiHicTpa 060poHH
Vkpainu 10.04.2009 Ne 170. URL: https://zakon.rada.gov.ua/laws/show/z0438-09#Text

15. Trotrorin B. 1. YMOBHO-TOCTpOKOBE 3BIIbHEHHS BiJl BiOyBaHHS MMOKapaHHS Ui MPOXO/I-
JKCHHSI BIHCHKOBOT CITy)KOU (KOMEHTap 3aKOHY TAKPUTUYHUH aHaji3 ioro npunucis). BicHuk acouiariii
KpuMiHansHoro npasa Ykpainu. 2024. Ne 21. T. 1. C. 51-70. DOI: https://doi.org/10.21564/2311-9640.
2024.21.306237.

16. IIpo neski NUTaHHS 3aCTOCYBaHHS 3aKOHOAABCTBA IIPO BIIIOBLNAIBHICTb 32 YXHUIEHHS Bij
CIUIAaTH TONATKiB, 300piB, iHIMMX 000B’s3koBUXILIaTexkKiB : [locraHoBa [lnenymy BepxoBHoro Cymy
VYkpainu Bijx 08.10.2004 Ne 15. URL: https://zakon.rada.gov.ua/laws/show/v0015700-04#Text

156



Axmyanvni numanHs 10pUOUUHOT Hayku

VIIK 343.98
DOI https://doi.org/10.32844/2618-1258.2024.6.27

KPUBYH C.I.

CIIOCOBY BYMHEHHSA HENIJIBOBOT'O BUKOPUCTAHHSA
BIOJ’KETHHUX KOIITIB

WAYS OF COMMITTING MISUSE OF BUDGET FUNDS

AKTYaJbHICTh CTATTI MOJISITAE B TOMY, 1[0 HEIIJIbOBE BUKOPUCTAHHS OFOKETHUX KO-
LITIB CIIOCTEPIraeThesi y Oararbox KpaiHax, BTiM, B YKpaiHi B niepioa peopm Ta TpaH-
chopmariii nana npoOiemMarika nocrae ocodauBo rocrpo. s edexkruBHOi OopoTHOU
3 TaKUMH KPUMIHAJbHUMHU MPABOMOPYIICHHAMH CIIBPOOITHHUKH IPAaBOOXOPOHHOTO
CEKTOPY TIOBHHHI OyTH 03HAHOMIICHUMH 13 Cy4YaCHUMH CIIOCOOaMH BYMHEHHS OKpeciie-
HUX MPOTUIPABHUX IisTHb, OCKIIBKH BOHU MAIOTh KOPEJSLIiHI 3B’3KH 3 TAaKUMHU €Jie-
MEHTAaMH KPUMIHAJIICTUYHOI XapaKTepHCTHKU SK 0co0a IPaBONOPYIIHHKA, HPEIMET
MIPOTUIIPABHOTO MOCSTAHHS, 00CTAaHOBKA BYMHEHHS KPHUMIHAIBHOTO MPABOIOPYIICHHS,
CJIiJIOBa KapTHHA Ta BU3HAUarOTh (DaxiBIIiB, SIKi BOJIOAIIOTH ClICIIaIbHUMU 3HAHHSIMH, Ta
Yus IONIOMOra HeoOXiJHa B XOIi JOKa3yBaHHS y KPHMiHaJIbHOMY IPOBAJKEHHI TOLIO.
MeToro CTaTTi € BUCBITICHHS Cy4acHUX CIOCOOIB YYMHEHHS HEIIJIbOBOTO BUKOPHCTaH-
Hs OIO[PKETHUX KOLITIB. B HaykoBilf cTATTi HaJlaHO CyyacHY KPUMIHANICTUYHY XapaKTe-
PHCTHKY CIIOC00aM YYUHEHHS HeIbOBOTO BUKOPUCTAHHS OIOKEeTHUX KomTiB. Criocio
€ IICHTPAJILHAM €JIEMEHTOM KPHMiHATICTHIHOT XapaKTePUCTUKH OYy/Ib-SIKOT0 KpUMiHAIIb-
Horo mpasornopymeHHs. Croco0u cXapakTepU30BaHO UYepe3 MPHU3MY iX TPHIAHKOBOT
CTPYKTYPH, a caMe: MiArOTOBKH, O€3M0CepeIHHOr0 BANHEHHsI Ta TpUXoByBaHHs. Ha min-
CTaBl y3arajlbHeHHS MaTepiajiB KpUMiHAIBHUX ITPOBA/IKEHB JJOBE/ICHO, IO iX HE 3aBXK/I1
MOYKHA BHOKPEMHUTH BiJ] 0€3M0CepeTHHOr0 BANHEHHS KPUMIHATBLHOTO IIPaBOTIOPYIICHHS,
OCKUJIBKH 3JIOYMHHHN YMHCEJI MO)Ke BUHHKATH HE 3a3/aJIeTilb, a IMICIs TOTO, K KOII-
TH HaIAIUIA HA paXyHKH Cy0’€KTIB TOCIIOAPIOBAHHS. Y3arajJbHEHO HAYKOBI PO3POOKH
YYMHEHHX Ta BCTAHOBIICHO KOPEIAIiiHI 3B’SI3KM CIIOCOOIB HEIIJIbOBOTO BUKOPHCTAHHS
OFO/DKETHUX KOIITIB 31 CJIJIOBOK KAPTHHOK, OOCTAHOBKOK YYMHEHHS KPUMiHAJIbHUX
IPaBOIOPYLIEHb, CIELiaJIbHUMI 3HAHHIMH, HEOOXITHUMH Yy Ipolieci Joka3yBaHHs. [e-
TaILHUN aHalli3 CYJIOBHX PIllIeHb 32 KPUMIiHAJbHUMHU TPOBAHKSHHSIMHU PO HEIILOBE
BUKOPUCTaHHs OO/PKETHHUX KOIITIB JO3BOJIMB CHCTEMATHU3yBaTH CY4acHi CIOCOOH, cepen
SIKMX: TITOTOBKA JIOKYMEHTAIIIT PO HEOOXiHICTh MepeHAaIpaBICHHS KOILUTIB Ha iHIII
notpeOu; 3MiHA KOJYBaHHS CKOHOMIYHHX OIepalliif; CTBOpeHHsS (IKTMBHUX IIiIPH-
€MCTB; 3QJIy4CHHSI JI0 3JIOYHHHUX CXEM MiJCTABHUX 0CI0; BUKOPUCTAHHS KOPYMIIIHHUX
JIOMOBJIEHOCTEH TOLIO.

Knwuosi cnosa: 6100xcemui kowmu, 00cyooge po3ciioy8anHs, KPUMIHATbHE npa-
B80NOPYULEHHS, CROCIO, KOPYNYITIHI NPABONOPYUEHHS, HEYiNbOBe BUKOPUCANHHI KOUWMIE,
OOKYMeHm, CneyianbHi 3SHAHHA.

The relevance of the article lies in the fact that misuse of budget funds is observed in
many countries, however, in Ukraine during the period of reforms and transformations this
issue is particularly acute. To effectively combat such criminal offenses, law enforcement
officers must be familiar with modern methods of committing the outlined illegal acts, since
they have correlations with such elements of forensic characteristics as the identity of the
offender, the subject of the illegal encroachment, the circumstances of the commission of
the criminal offense, the trace picture and identify specialists who have special knowledge
and whose assistance is necessary in the course of proving in criminal proceedings, etc.
The purpose of the article is to highlight modern methods of committing misuse of budget
funds. The scientific article provides a modern forensic description of the methods of
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committing the misuse of budget funds. The method is a central element of the forensic
description of any criminal offense. The methods are characterized through the prism
of their three-level structure, namely: preparation, direct commission, and concealment.
Based on the generalization of criminal proceedings materials, it has been proven that they
cannot always be separated from the direct commission of a criminal offense, since criminal
intent may arise not in advance, but after the funds have been received into the accounts
of business entities. The scientific developments of the perpetrators were summarized and
correlations between the methods of misuse of budget funds with the trace picture, the
circumstances of the commission of criminal offenses, and the special knowledge necessary
in the process of proving them were established. A detailed analysis of court decisions in
criminal proceedings on the misuse of budget funds allowed us to systematize modern
methods, including: preparation of documentation on the need to redirect funds to other
needs; changing the coding of economic transactions; creation of fictitious enterprises;
involvement of front persons in criminal schemes; use of corruption agreements, etc.

Key words: budget funds, pre-trial investigation, criminal offense, method, corruption
offenses, misuse of funds, document, special knowledge.

AKTYyasIbHicTh TeMH. HeniiboBe BUKOPUCTaHHS OIOIPKETHHUX KOILTIB CHOCTEPIraeThes y 6ararbox
KpaiHax, BTiM, B YKpaiHi B niepiox pedopmM Ta Tpancdopmaliiii jaHa npobieMarrka MocTae 0CoOIMBO ro-
crpo. s eekTuBHOI G0POTHOM 3 TAKUMYU KPHUMIHAIBHUMMU [IPABOHNOPYILEHHIMY CIIBPOOITHUKY IIPaBO-
OXOPOHHOTO CEKTOPY MOBUHHI OYTH 03HAHOMICHIMH i3 CyJaCHIMH CIIOCOOAMH BIMHEHHS OKPECIICHHX TIPO-
TUIPABHUX JIisIHb, OCKUIBKM BOHM MAFOTh KOPEJISIIiiHI 3B SI3KM 3 TAaKMMH €JIEMCHTAMH KPUMIiHATICTHYHOT
XapaKTEePUCTUKH SIK 0c00a MPaBOMOPYIIHUKA, TIPEAMET IPOTHIIPABHOTO MOCATAHHS, 00CTAHOBKA BUMHEHHS
KPUMIHAJILHOTO MPABOMIOPYIIECHHS, CITiJIOBa KAPTHHA Ta BU3HAYAIOTH (DaxiBIiB, sIKi BOJIIO/IOTh CIICIiaIbHI-
MM 3HaHHSIMH, Ta YKl IOTIOMOT'a HEOOXi/IHA B XOJIi JIOKAa3yBaHHs Y KPUMIHAILHOMY ITPOBAKEHHI TOLIIO.

AHaJi3 1ocaizkens i myoiikaiiii, B IKMX 3a04aTKOBAHO PO3B’A3aHHA JIaHOI MPOOIeMU.
HaykoBuUM NiArpyHTSIM HayKOBOi CTaTTi cTald pOOOTH 3 KPUMIHAIICTUKY, KPUMIHAJIBHOIO IPOLECY Ta
KPUMIHAJIBHOTO MpaBa, MPUCBIYCHI METOAUII PO3CIiTyBaHHS KPUMIHAIBHUX MPaBOIIOPYIIEHB, Cepel
sikux HaykoBi 3100yTku: I. C. Binnsk, B. 1. Bacununuyka, A. ®@. BonoOyesa, B. B. Jlaparana, O. O. [ly-
noposa, O. I. Kanbmana, H. I. Kimmmenxko, I. A. Marycoscekoro, O. B. ITueninoi, P. JI. Crenanroka,
B. B. Timenka, K. O. Yarumacrkoro, C. C. Yepnssebkoro, [1. B. [Tumbana, M. I'. llep6akoBcbkoro Ta
iH. BomHoUac, OcTaHHIM YacoM KOHLENTYJIbHI TOCIIPKEHHS B OKPECIEHOMY HaIpsIMi He TIPOBOIUITUCE.

MeTo10 cTATTi € BUCBITJICHHS Cy4yacHUX CIIOCOOIB YYMHEHHSI HELIJIbOBOIO BUKOPUCTAHHS OO-
JOKETHUX KOLITIB.

Buki1ag ocHOBHHUX 10J10:keHb. CIIOBHUK YKPaiHCHKOT MOBU TIyMauHTh CIIOCIO SIK IIEBHY [0, IPH-
oM abo cucremy l'[pI/II710MiB sIKa JIA€ MOYKIIUBICTB 3pOOUTH, 3IIHCHUTH 10-HEOYIIb, TOCATTH YOroch [1].

3 TouKH 30py KpI/IMIHaJILHOFO Tpasa B. B. Crammc i B. S1. Tariif BU3Ha4aroTh Cocio yInHEHHS
3IIOYUHY SIK CyKyHHlCTL MIPUAOMIB 1 METOJIB, 110 BHKOPHCTOBYIOTBCS ITPH BUYMHCHHI 3JI0YHHY [2 c. 123].
KpuminamicTHaHni 3MiCT COCO0Y AEII0 MIMPLIMI 1 JO3BOJISIE€ OTPUMATH YSIBICHHS PO MOJII0, XapaK-
TEp MOBEIHKH 3JI0YMHII Ta 11 Bi0OpaKeHHs y BUIISAL CJIiJIIB Ta BIAMOBIIHO, BU3HAYMTH ONTHMAJbHI
LIISIXM BUPIIIEHHS 3aJa4 KPUMIHAIBHOIO CyAOUMHCTBA [3, c. 329].

KpuminangicTHuHi pkepesa BU3HAYalOTh CIOCIO YUMHEHHs! KPUMIHAJIBHOIO MPaBOIOPYLIEHHS
SK 00’ €KTHBHO Ta Cy0’€KTHBHO OOyMOBIICHY CHCTEMY ITOBEIHKH Cy0’€KTa 10, B MOMEHT i IICIIs CKOEH-
HSl HEM 3JI0YHHY, IO 3QJIUIIAE PI3HOTO POIY XapaKTEepHi CIiIH 30BHI, IO J03BOJISIOTH 33 JJOIIOMOTOIO
KPUMIHAJTICTHYHUX MTPUHOMIB Ta 3ac00iB OJIEPKATH YSIBY PO CYTHICTh MOJIT, CBOEPITHOCTI 3JIOUHHHOT
MOBEIHKH MPABOIMOPYIIHNUKA, HOTO OKPEMHX O0COOHCTICHUX JaHuX [4, c. 36].

Takoxx M. B. CanteBcbkuil po3misaaB crnocid sk cCUCTEMY 00’ €IHAHUX 3arajbHUM 331yMOM Jiif
[IPaBOIOPYIITHUKA 3 MiATOTOBKM, BUMHEHHS Ta MPUXOBYBAHHS KPUMIHAJIBHOTO MPAaBONOPYILEHHS, Je-
TEPMIHOBAaHHUX 00’ €KTUBHUMU i Cy0’€KTHBHHMH (paKTOPAMH, MOEJHAHNX 3 BUKOPUCTaHHSM BiIIOBi-
HUX 3HapsIb i 3ac00iB [S].

IIlo x mo crocoOy KpUMiHAJIBHUX IMPABOMNOPYIICHb, TependadeHux crarramu 210, 211 KK
VYkpaiuu, noainsemo nymky P. JI. CrenaHroka, ssknii BU3Ha4Ya€e HOTO K CYKYIHICTh YMHUCHHX aKTiB I10-
BENIHKH ([1iif a00 Oe3isIbHOCTI) Ci1y’)k00BOT 0COOM, CIIPSMOBAaHUX Ha TIOPYILIECHHS BUMOT OIOJKETHOTO
3aKOHOJIABCTBA ITPpHU (POPMYBAHHI, PO3MOALII, NEePEPO3NOALTI, OfepKAHHI i BUKOPUCTaHHI OIOKETHUX
komTiB [4, c. 36].

Kracnuna cTpykTypa crioco0iB KpHMiHATIBHUX MTPAaBONOPYIIEHb B KPUMIHATICTHII CKIIQIAETHCS
3 MiArOTOBYHMX JIil, Oe3MmocepeIHbOMY BUMHEHHI IEBHUX [Iiif Ta MPUXOBYBaHHI BYAMHEHHUX MPOTHUIIPABHUX
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niii. M. B. JlanpIuH po3misigae cnoci® y4nHeHHs KpUMIHAJIBHOTO NPABONOPYLICHHS SIK CUCTEMY Ail
3 IiATOTOBKH, BANHCHHS T IPUXOBYBAHHS, ICTCPMIHOBAHUX YMOBAMH, JI0 SIKMX BiTHOCSTBCS: 1) dak-
TOPU 30BHIIIHBOIO CEPEJOBUIIA, IIcUX0(i31010riuHi SIKOCTI 0COOHU, L0 OB sA3aHi 3 BUOIPKOBUM 3aCTO-
CyBaHHSIM BiJIIIOBIJTHUX 3ac00IB 1 3HAPs/Ib; 2) MICIIe Ta Yac BUYNHCHHS, PI3HOTO POJY XapaKTepHI CITiIH,
10 JI03BOJISIFOTH 3@ JIOTIOMOTOK KPUMIHATICTUYHUX MPUHOMIB 1 3aC00iB 3p0O3yMITH CYTHICTh MOZIT, 110
BiI0ynacst Ta 0COOJIMBOCTI 3I0YMHHOT MOBEAIHKH CY0 €KTa [6, C. 7—8]. MU MOTOIKY€EMOCH 3 HayKOBIISI-
MH, SKi 3a3HA4alOTh, IO MiJrOTOBKA, BANHEHHS Ta MPUXOBYBaHHS KPUMIHAJIBHOIO MPABONOPYIICHHS
YTBOPIOKOTb €AMHUI CIOCIO yYMHEHHS IPOTUIPABHOTO MisHHS, OCKIIBKU CIPSMOBAHI HA JOCSTHCHHS
KIHIIEBOTO PE3YJIBTATy Ta OXOILTIOKOTECS 3arabHOI0 MeToro [7, ¢. 24].

IMix wac mocmi/yKeHHs €KOHOMIYHMX KPUMIHAIBHHX HPaBOIOPYIIEHb, BYEHI HEOTHOPA30BO
MPHUBEPTAJIM yBary J10 crnoco0iB iX miarotoBku. Tak, P. B. SIporieHko ciyliHoO 3ayBaxye, 1m0 Crocoou
MiATOTOBKY TOB’SI3aH1 3 PO3MO/IIJIOM BUKOHYBaHUX (DYHKIIIH, CTBOPEHHSM YMOB IIPUBJIACHEHHS MaiiHa,
HiIrOTOBKOIO JOKYMEHTIB [UISl IPUKPUTTA, CKIAJaHHsIM IUIaHIB 3aKyIiBelb TOBApiB, MiUIyKyBaHHAM
cy0’€KTIB rocrofiaproBaHHs, SKix Oy/ie 3aJy4eHo 10 3JI04MHHOI IisIbHOCTI TomIo [8§, c. 93].

AmHautiz MmarepiaiiB CyI0BO-CJIT40T NPAKTUKK JIO3BOJIMB 3’sicyBaTH, 10 y 86,2% BHIaAKIB
CYTHICTh CITOCOOIB TMiITOTOBKH TMOJISArajia Y BUTOTOBJICHHI T4 BUKOPUCTAHHI ()IKTMBHUX TOKYMECHTIB;
y 24,7% — 3MiHI KOJyBaHHS €KOHOMIYHHUX OTepalliif; CTBOpEeHHI (iKTHBHHX HiIIpHeMcTB; B 38,6% —
3aJTy4eHHI 10 CXeM MiACTaBHUX 0¢i0; 66,9% — BUKOPUCTaHHI KOPYMIIHHUX TIOMOBICHOCTEH.

CriocoOu MiIrOTOBKYM HEIJIbOBOTO BUKOPUCTAHHS OFOJKETHUX KOIUTIB HE 3aBKIM MOXKHA BU-
JUTUTU OKPEMO Bij 6€3M10CcepeAHbOr0 BUNHEHHS KPUMIHAIBHOTO IPABONOPYILCHHS, OCKUIBKH 3/I04HH-
HUI yMHCeNl MOJKEe BUHUKATU HE 3a3[aJIeTi/b, a MicIsl TOro, SIK KOIUTH HaJIHIIIN Ha PaxyHKHU Cy0’ €KTiB
TOCIOIapIOBAHHS, TPOMaJICBKUX UM {HINX OpTraHi3aIlii, sSKi He MAIOTh CTaTyCy OIOMKETHOI YCTAaHOBH,
YIOBHOBXXEHI PO3MOPSAHUKOM OFOJDKETHHX KOIITIB Ha 3IHCHEHHS 3aXOIiB, epeadadeHnx OromKeT-
HOIO TIPOTPaMoOI0, T4 OTPUMYIOTH Ha iX BUKOHAHHS KOLITH OIOIKETY.

P. JI. CrenaHiok, po3mIsIalody cocoOM KpUMiHAIBHUX NPABOIOPYLIEHD OB’ SI3aHUX 13 TOPY-
LIEHHSAM OIO/PKETHOIO 3aKOHOJABCTBA, NIPOIOHY€E BUKOPUCTATH SIK MiAcTaBy AN iX Kiacuikaii Bux
OIO/PKETHHX KOIITIB — MPEIMET 3JI0YMHHOTO MOCSTaHHs. BueHnil moxinse 1X Ha JBi 3aTayibHI TPYIIH:
CHOCOOH 3JI0YMHIB CTOCOBHO HAassBHUX OFO/KETHUX KOUITIB Ta CIIOCOOM 3JI0YHMHIB CTOCOBHO ITIAHOBUX
Oro/pKeTHUX KOIuTiB [4, ¢. 38]. [nmi Bueni (B. A. bignsik, I. C. bignsk, K. O. YannuHcbkuit) kinacudiky-
FOTh CIIOCOOM BYMHEHHSI KPUMIHAIBHUX TPABOIIOPYIICHB 3aJIS)KHO Bijl: Cy0’ €KTa BUMHECHHS IPOTHUITPAB-
HOT'O JiSHHA, XapaKTepy NPOTUIPABHUX AisSHb, IPEAMETY 3JI0YMHHOTO MOCATaHHA, BUIY (hiHAHCYBaHHS
cy0’€eKTIB TOCNOJApIOBAaHHS, €KOHOMIUHOI kiacugikamii OromkeTHux BuaartkiB [9, ¢ 153]. Buxoas-
9M 3 OO, BUHUKA€ HEOOXIMHICTh 3YHMHHIINCH JIUIIE HAa TUX CIOCO0aX, IO € TUIIOBUMHU B yMOBAaX
CBOTOJICHHSL.

OTxe, ctocoOu BYMHEHHSI HEILTbOBOTO BUKOPUCTAHHS OFO/PKETHUX KOIITIB IEPEBaXKHO TOB’ s
3aHi 3 MiATOTOBKOIO JIOKYMEHTAIlI{ PO HEOOXiHICTh MEepeHANpaBICHHs KOLITIB Ha iHIII MOTpeOu, sKi
BUHMKIM (PO3MOPSKEHHS PO MepepaxyBaHHsS KOIUTIB, HAKa3W MPO HEOOXIAHICTH LIOCH TEPMiHOBO
BUIPABUTH, 3aKyNUTH, BIAPEMOHTYBATH, IOOYLyBaTu; JOrOBOPH, aKTH BUKOHAHUX POOIT, HAKIaJHI Ta
IHIINX JIOKYMEHTIB, SKi niz[TBeprKy}oTL HIOUTO 3/1HiCHEH] BI/ITpaTI/I) Hepi;u(o Taki /111 HEMOKJIMBO BUH-
HUTH 0/1H00C060B0. Cepell CHUIbHUKIB MOXKYTh BUCTYIATH sK MiAIENIi NPAUiBHAKH, TaK i I0CAJ0B-
ui BUIIOf JaHKK. COCTEPIratoThest 38°s3KM 3 IPEACTABHUKAMU OPraHiB MiCLEBOrO CaMOBPSIyBaHHSL.
[pakTHii BizoMi BUNaIKH, KOJIH PIIICHHSAM cecii BOHH MOXYTb ITepEHANpPaBUTH KOIUITH Ha 1HIII L,
HIX Ti, 10 3aKJIaJICHI y MiclieBOMY Oro/pkeTi. Takoxk, KOIITH MOXKYTh HAJIITH HA PO3BUTOK ITiIPUEM-
CTBa, a N0 (paKTy — HA 3aKPUTTSI BHYTPIIIHIX MOTPeO SK-TO 3aKPUTTSA 3a00ProBaHOCTI IO 3apoOiTHIN
IUIATU 1HIIUX NOTPeO MO colianbHUX MoTped Ta iH. IIpukiIagoM ToMy € OJUH 13 BUIIAJKIB 3 IPAKTUYHOI
JisuTbHOCTI. Tak, mepmmii 3aCTyNHUK IeHEepalbHOro JUPEKTOpa ACPKAaBHOI YCTAHOBH, 3JI0BXKHMBAIOUH
CITy’k00BUM CTaHOBHIIEM, TIepeOyBalOUH B 3IOYMHHII 3MOBI 3 IHIIMMH 0CO0aMM iHO3EMHOI JepXKaBH
BripozioBk 2012-2013 pp. 3abe3neunB nepepaxyBaHHs yCTaHOBOK iHO3eMHIH kommaHii (BpuraHchKi
Biprinceki octpoBu) 1,258 MitH fonapis 3a poOOTH Ta HOCIYTH, sKi, SIK 3’5ICyBaJIO CIiJCTBO, HACIIPaB/Ii
HE Ha/laBaJINCh.

Hepinko okpecieHi KpUMiHaJbHI IIPABONOPYLIEHHS BUUMHAIOTLCSA Y CHOCIO 3MiHu KOOY6aHH:
EeKOHOMIYHUX onepayiil, TOOTO MaHIMyTIOBaHHS KOJaMU OrO/KeTHOT Kiacu(ikalli Juist TPUXOBYBaHHS
CIPaBXHBOI METH BUTPAYaHHs KOWITIB. Tak HaIPHKIIa, Mep HEBEIMKOTO MiCTa BUPIIIUB BUKOPUCTATH
YaCTUHY OFO/DKETHUX KOIITIB, MPU3HAYCHUX HA PEMOHT JIOPIT, /1S (DiHAHCYBaHHS BIACHOTO OY/liBEIBHO-
ro Gi3Hecy. 3 1i€10 METOO BiH 3a3/aJIeriib CTBOPHUBIIH (DIKTHBHY Oy/iBEJIbHY KOMIIAHII0, YKJIaB JOTOBIp
Ha MPOBE/ICHHS] PEMOHTHMX POOIT HA ONHIM i3 MicbKUX By/IMLb. [Ipyu CKIagaHHi KOIITOPUCY HA PEMOHT
JOpOTH, YaCTUHY KOIITIB, IPU3HAYEHUX Ha ac(anbTyBaHHs, IEPEBEIIH 3a KOJIOM, SIKUI BiINOBiJa€ OILIaTi
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IPOEKTHO-KOIITOPUCHUX POOIT. Ile 103B0IMI0 BUBECTH YAaCTHHY KOIITIB 3-I1J KOHTPOJIO, OCKUIBKU Ha
[IPOEKTHO-KOLITOPUCHI POOOTH 3a3BUUall BUIUIAETHCS MEHIINI 0OCsTr piHAaHCYBaHHS, a KOHTPOJIb 32 IX
BUTPAYaHHSAM € MEHII JXOPCTKHM.

HactymHum criocodoM € cmeopentst (hikmueHux nionpuemcme — peectpaitisi GiKTUBHUX ITiAPHU-
€MCTB, Yepe3 sIKi MPOBOSTHCS (DIKTHBHI TOCTIOAAPCHKI OMepallil 3 METOK BHBE/ICHHS KOIITIB 3 OFO/KETY.
Tak, rpymna oci0, cepe1 SIKMX € OCI0BIII MiCLIEBOTO CAMOBPSITyBaHHSI, BUPILIYIOTh HE3aKOHHO 3aBOJIOIITH
YAaCTHHO OFOKETHHUX KOLITIB, BUJJICHUX HA PEMOHT JIOPIL. 3 L€ METOK CTBOPIOETHCS JIEKiIbKa (ik-
TUBHUX MiANPUEMCTB, SIKi Ha narnepi 3aiiMatotbest OyaiBenbHUME podoTamu. Lli mignpueMcTBa He MalOTh
BJIACHOI'O MaiiHa, IEpCOHAITY Ta He 3[iMCHIOIOTH pealbHOi TOCIoAapehkoi HisbHOCTI. ITicns Toro, sk Mixk
MICBKOIO PaJIofo Ta (DIKTHBHUMH ITiIIPHEMCTBAMHE YKJIATAIOTCS JOTOBOPH HA MPOBEICHHS PEMOHTHHX
poOiT Ha Toporax, BapTiCTh POOIT Y JOTOBOpax 3HAYHO 3aBUILYETHCS. 3 MICBKOTO OIODKETY Ha PaXyHKU
(DIKTHBHUX MIAPUEMCTB MEPEPAXOBYFOTHCS KOILTH 3a HIONTO BUKOHAHI poOoTH. OTpHUMaHi KOIITH 3HIMa-
FOThCS 3 PaXyHKIB ()IKTUBHUX IMIAMPUEMCTB Ta PO3MOAUISIOTHCS MK Y4acCHUKaMK cxeMu. J1iist Toro, 1100
MPUXOBATH 3JI0YUH, HAa JOPOraX MOXXYTh MPOBOJUTHUCS HE3HAUHI poOOTH, SIKi HE BiANOBiNalOTH oOCsram
(hiHaHCYBaHHS, CKJIAIAIOTHCS MIIPOOJICHI aKTH BUKOHAHKUX POOIT, HaKJIa/(HI, paXyHKH-(aKTypH.

CXO0XHM CHOCOOOM € 3anyueHHs 00 cxem ni0CcmasHux ocié — 3ailydeHHs 10 cxeM oci0, ski ¢op-
MaJIbHO BUKOHYIOTP IeBHI (QYHKLIT, ane (pakTu4HO He 3MIHCHIOIOTH HIisSKOI MisUTbHOCTI. BiaMIiHHICTD Bil
TMOTIEPETHBOTO CIIOCO0Y MOJISTa€e B TOMY, 10 0co0a IHCHO MpaIlfoe Ha i IPHEMCTBI 1 6epe Ha cebe Bimo-
BiZIAJIBHICTB 32 HIOUTO MPUIHATI PillIeHHS, ajie (aKTUYHO SIKi OYJIU MPUIHSATI 32 HHOTO IHIIUMH 0COOAMHU.

VYki1agaHHs yro 3 MiAKOHTPOJIBHUMH KOMIIaHISIMU 32 3aBUILCHUMH I[iHAMHU 200 3 MOPYIICHHSIM
IpOLENYPU MIPOBEACHHS 3aKyMiBeNIb HEPIIKO BiAOyBA€THCS 3 BUKOPUCTAHHAM KOPYRYIUHUX 36 A3KI6.
Tak, nmocanoBi 0coOu MIiCbKOT pajy, 3 METOI HE3aKOHHOTO 3aBOJIOMIHHS YaCTHHOKO OIOMKETHHX KO-
LITiB, BUAUICHUX HA 3aKYIIBIIO KOMII IOTEPHOI TEXHIKYU s LIKLI, CTBOPUIM (DIKTHBHY KOMIIaHis, sKa
HIOUTO 3afiMaeThCs MPOJAKEM KOMIT FOTEPHOI TeXHIKH. 3aCHOBHUKAMH Ta KepIBHUKAMM Ii€1 KOMIaHii
Oynu Mpu3HAUeHI poauyi Ta OJU3BKI APY3i MocamoBUX 0Ci0O Michkoi pamau. JlaHa (iKTHBHA KOMITaHis
3alpOTIOHyBaia MIChKii paji mpuadaTH KOMIT IOTEPHY TEXHIKY 3a I[IHaAMH, [0 3HAYHO MEPEBHUILYIOTh
PHUHKOBI. Y CBOI 4Yepry, MiChbka pajia yKjiaja JAOTOBIp 3 LI€K KOMIIAHIEK Ha MOCTABKY KOMII'FOTEPHOT
TEXHIKM Ta Ha PaxyHOK I1i€l KOMIaHii nepepaxyBanu KOLITH 32 3aBUILEHOIO BapTicTio. ONMCaHUH CKIIak
KPUMIHAJIBHOTO NPABOIOPYIICHHS CITi BiIMEXXOBYBaTH BiJ pO3KpafaHHs. ToMy CIIiJ 3BepTaTH yBary
M HaIpaBJICH] KOLITH HA 3aIUIaHOBAHI BUJATKH.

JloCHTD PO3MOBCIOIKEHUM € GUUHEHHS KPUMIHATLHO20 NPABONOPYUEHHS Y CROCIO (Dinancyeanisl
npoexmis, sKi He I0N0BIOAMb OIOONCEMHUM NPUSHAYEHHSM, TOOTO BUKOPUCTAHHS OFOIKETHUX KOIITIB
Juist (piHAHCYBaHHS TPOCKTIB, SIKI HE mepeadadeHi OrmKeToM abo He BIMOBINAOTH Horo M. OauH
13 IPUKJIAJB CyIOBO-CIIIUOT MPAKTUKK JEMOHCTPYE 3a3HadeHe. Tak, Mep MicTa BUPILIMB BUKOPHCTATU
JacTUHY OIO/PKETHUX KOILTIB, IPU3HAYEHUX HA PEMOHT JIOPIir, A1 (iHaHCyBaHHs OyAiBHUITBA IIPUBATHO-
IO CHOPTUBHOIO KOMIUIEKCY. 3 LIi€I0 METO0 Oylno po3po0IeHO NPOeKT OyNiBHULITBA CIIOPTUBHOIO KOMII-
JIeKCy, SIKUH (hOpMasIbHO HIOUTO Mae CyCIIUIbHY 3HAYMMICTh. 3@ JOIOMOTOIO IiIKYITy ACITyTaTiB MiCHKOI
paJy BHOCSTHCS 3MiHH JIO OIOIDKETY, SIKUMH TiepedadacThest (hiHaHCYBaHHS IIBOTO MPOEKTY, IMiCIsl 90T0
YKJIIAI0ThCS IOTOBOPH 3 MMiJKOHTPOIBHUMHU KOMIIaHISIMUA HA BUKOHAHHS Oy/IIBEJIBHUX POOIT, a 3 MiCBKOTO
OHO/DKETY Ha paxXyHKH TiPSIHUX OpraHi3alliil epepaxoByOThCSI KOIITH, PU3HAYEH]I HA PEMOHT JOPIT.

Buseoenns kowmie 3 6100cemy Ha paxyHKu nocadosux ocio abo nos si3anux 3 HUmMu ocio npak-
THYHO HE BHKOPHCTOBYETHCS | BUKPUBAETHCS HA MMOYATKOBIH CTa/il KPUMIHAJIBHOTO MPABOIOPYIICHHS
1 BUSIBJISIETBCS. Ha €Talll Mojayl JOKYMEHTIB 10 JlepxaBHOI Ka3HauelchKoi ciyxO0u YKpaiHu, sika Ie-
peBipsie 3aKOHHICTh omepariid. Ik BiZoMO, BOHA € LEHTPaJbHUM OPTaHOM BUKOHABYOI BIIAIH, HisIb-
HICTb SIKOTO CIPSIMOBY€ThCS 1 KOOpauHYy€eThesi Kabinetom MinicTpiB Ykpainu uepe3 MiHicTpa iHaHCIB
i KM peastizye JepKaBHY MOJITHKY y cdepax Ka3HaYeHChKOro 00CIyroByBaHHs OIOJDKETHHX KOIITIB,
KOIITIB KJIIEHTIB BIIMOBITHO 10 3aKOHOJIABCTBA, OyXraJTepChKOTo 00JiKy BUKOHAHHS OromkeTiB [10].

Cnocobu npuxo8y8aHHs Heyinbo8020 GUKOPUCIIAHHS Or0O0dcemHux Kowmis. PO3MIpKOBYHOYH
3 PUBOJLY CIIOCO0Y MPUXOBYBAaHHS KpHMiHaiabpHOro npasonopymenss, O. I. KpuBomyck 3Beprae yBary,
I1[0 3aKOHOJIABEIb HE J]A€ YiTKOIO BU3HAYCHHS IIPHXOBYBAHHS 3JI0YMHY», Y 3B’3KY 3 UAM BHHHKA€ Be-
JIMKa KUIbKICTb PI3HMX IiIXOMIB 10 HaJaHHS BU3HAYEHHS «IIPUXOBYBAHHS 3JI04UHY». AHANI3YIOUH CTall
TIOHSATTSI, IPUXOBYBAHHS Ha/IaHi KPHMIHAIIICTAMU B MUHYJIOMY, SIK «KOMILIEKC JIiif 3I0YMHIIS 3 METOO YXH-
JICHHS BiJl BiJITIOBITAJILHOCTI 3a BYMHEHE» a00 «3JI0YMHHA JIISUTbHICTH 0COOH, CIIPSIMOBAHA HA YTAIOBAHHS
BIZIOMHX 11 (haKTiB 1 00CTaBUH BUMHEHOTO 3JI0YMHY» TAKOXK HE PO3KPUBAIOTH ITOBHOTO 3MicTy [3, c. 330].

KpuminamicTH akIEHTYIOTh yBary, IO NPHUXOBYBaHHS 3[€OUIBIIOIO CTOCY€TbCS CKIIAaJaHHSI
(bIKTMBHUX JAOKYMEHTIB: IHBEHTapH3allil, aKTiB CIUCAHHS 3aKyIJIEHUX TOBApiB, HAJMIPHOTO CIIMCAHHS
BUTPATHUX MaTepiaiB, akTiB 3HUILEHHS a00 BTpaTW MaiiHa, yTuiizauii HiOMTO 31IICOBAHOrO MaiiHa,
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IHCLIEHYBaHHSI 1X KPaIKKH TOLIO. BifncyTHICTb MaiiHa, 3aKyIIEeHOro MaiiHa a00 KOILUTIB Ha PaxyHKY, He-
BHUKOHaHI poOOTH, 3aCTOCYBaHHs HEBIAMOBITHIX MaTepiajiB Mg 4ac pOOOTH TAKOXK MOXKE PO3IIISLIaTHCh
SIK CIIOC10 MPUXOBYBaHHS NPOTUIpaBHUX Ail [11, c. 70].

VY cBoIO uepry, y3araJbHEHHS BUPOKIB CYIOBUX pillleHb €INHOTO JEP)KaBHOTO PEECTPY CYIO-
BHX pillICHb 32 KPUMIHAJTILHUMH MPOBAKCHHAMH, KBastipikoBanuMu 3a cT. 210 KK Ykpaiuu, no3sosnse
BHOKPEMHTH TaKi CII0COOU TPUXOBYBaHHSI:

— anvcugpirayis OyxearmepcoKux 0OKyMeHmie — BUTOTOBIICHHS, TiIpoOka abo danbcudikarris
(bikTHBHUX OyXTIalaTepChKUX JAOKYMEHTIB € ONHUM 3 HaHNOLIMPEHINX CIOCO0IB IPUXOBYBAHHS HE3a-
KOHHUX (DIHAHCOBUX OIEpaLiif, 30KkpeMa, 0B’ A3aHUX 13 HELIbOBUM BUKOPUCTAHHSIM OOIKETHUX KO-
IITiB. 370YMHII CTBOPIOIOTH (DIKTUBHI JOKYMEHTH (HaKJIaHi, aKTH BUKOHAHHX POOIT, JOTOBOPH TOMIO),
SIKI TTITBEPUKYIOTH IPOBE/ICHHS TIEBHUX TOCTIONAPCHKUX OTEpalliif, siki HacTpas/i He Bi0yBainuch abo
BiI0yBaJIMCh B 3HAUHO MEHIIUX oOcsrax. L{i JOKyMEHTH BUKOPUCTOBYIOTHCS B MOJAIBIIOMY B OyXrai-
TEepPChKOMY OOJITIKY, 1110 JJO3BOJISIE TPUXOBATH HE3aKOHHE BUKOPHCTAHHS KOIITIB Ta CTBOPUTH BHIUMICTh
3aKOHHOI TOCHOAAPCHKOT AisNBHOCTI. BueHi ciylHo 3a3Ha4aroTh, M0 iHKOIM CHOCOOM NPUXOBYBAHHS
0B’ sI3aHi 31 3HUIIEHHSIM IIEPBUHHOI JOKYMEHTALI Ta CKJIafAaHHs (PIKTUBHUX JOKYMEHTIB 110710 (iHaH-
COBO-TOCIIOIaPCHKOT MisTEHOCTI, SIKY Maiike HEMOXKIIMBO IIePeBIPUTH (HAMPHUKIAM, CKIaTaHHS JOTOBO-
piB Ha pekiiamy, Miap-KOMITaHik0, BAKOHAHHS HEICHYIOUMX 3000B’s13aHb, OaroiiHicTs) [8, c. 93];

— 3HUWEHHs OOKYMeHMIg — CIPAMOBAHE 3HUIIEHHS JOKYMEHTIB, SIKi MOKYTh CBIAYUTH PO BUU-
HEHHsI NIPaBOIIOPYLICHHS € ONHUM i3 HaMIOMIMPEHIINX CIOocOo0iB MPUXOBYBAHHS CIiIB IPaBOIOPY-
IICHHS, 30KPEMa, MOB’s3aHOT0 3 HeLlIIbOBUM BHKOPUCTAHHIM OO/pKeTHUX KowTiB. Lleit Metox nepen-
0auae yMUCHE 3HUIIEHHS Oy[b-sSIKUX JOKYMEHTIB, TaKi sIK PaXyHKH, HAaKJIaJHi, aKTH BUKOHAHUX POOIT,
KOLITOPUCH, JOTOBOPH, TEXHIUHY JOKYMEHTAII0, JTUCTH, SJICKTPOHHI JINCTH, MTOBIIOMIICHHS TOIIO, SKI
MOXXYTb CBITYUTH ITPO BUYNHEHHS 3I0YMHY Ta MEPELIKOAUTH HOTO PO3KPHUTTS;

— BUKOPUCMAHHS OQ)UIOPHUX 30H — TICPEBEIICHHS KOIITIB B O(IIOPHI 30HH JUIs YCKJIQAHEHHS 1X
BIICTEXKEHHS, € OJHUM 3 JOCUTb HOIIUPEHNUX CIOCO0IB NPUXOBYBAHHS HE3aKOHHO OTPUMAHHX KOLITIB,
30KpeMa, KOLITIB, OTPUMAaHUX B Pe3y/IbTaTi HELIJIbOBOIO BUKOPHCTAHHS OI0/KeTHUX KowITiB. Lleit meTox
JIO3BOJISIE YCKJIaTHUTHU BiZICTE)KEHHsI ()IHAHCOBUX ITOTOKIB Ta YHUKHYTH KPUMIiHAJIBHOI BiAMOBIIAIBHO-
cri. [Ticnst Toro, sk KomTH OyaH BHBEISHI 3 OIOIKETY 3a IOTIOMOTOI0 Pi3HHX CXeM (HAPHUKIIAJI, HIISIXOM
yKJIaaHHs (PIKTUBHUX JIOTOBOPIB, 3aKyIIiBIII TOBAPIB 3a 3aBHICHUMH I[IHAMH), BOHU TIEPEBOISATHCS Ha
paxyHKH KOMIIaHi#, 3apeecTpoBaHUX B OPIIopHHUX 30HaX. ODIIOPHI 30HN XapaKTePU3YIOThCS BUCOKUM
piBHEM KOH]IIEHIIIHHOCTI, MiHIMaJIbHUMH TOIATKAMH Ta BiJICYTHICTIO BUMOT JI0 PO3KPHUTTS iH(popMallii
PO BJIACHUKIB PAaXyHKIB, 10 3HAYHO YCKJIaJHIOE NIEPEBIPKY MOXOPKEHHS LIUX KOLITIB;

— cmeopenHs hikmusHux 6opeis — e OJIUH i3 CHOCO0IB, SIKUIT BHKOPHCTOBYETHCS JUIS MACKyBaH-
HSl HE3aKOHHOTO BUKOPHCTaHHS OIODKETHUX KowuTiB. Llei MeTox mependadae CTBOPEHHS ITYIHHUX (i-
HAHCOBHUX 3000B’513aHb, SIKI HIONTO MarOTh OyTH TIOTAIIICHI, aJIe HACTIPaB/I € JInIIe QIKI[IEI0, CTBOPEHOIO
JUISL TOTO, 100 MPUXOBATH PO3TPaTy KOIITIB. 3 LI€H0 METOK MiX OF/PKETHOK YCTAHOBOKO Ta IiJKOH-
TPOJIBHOK 0C00010 200 KOMIIAHIEI0 YKIIAa€ThCs IOTOBIP MPO HAIaHHSI TIOCIIYT, BUKOHAHHS POOIT TOILIO,
SKi B CBOIO Yepry 3HAYHO 3aBHINYIOTHCS, IO NMPU3BOJUTH /10 BUHUKHEHHS (DiKTHBHOTO OOpry Iepen
KOHTPAareHTOM. 3 METOIO HOTalIeHHs LbOro (iKTUBHOIO OOpry, 3 OIOKETY NE€PEePaXOBYIOTHCS KOIITH.
Komtn MoXXyTh TIepepaxoByBaTHCS Yepe3 KiTbka PaXyHKIB, IO YCKJIATHIOE BiICTEIKEHHS 1X PyXYy.

V3araabHIOKYH THUIOBI CIIOCOOM BYMHEHHS TPOTHIIPABHUX JisiHb y OFOMKETHIN cdepi, BueHI
MIPUBEPTAIOTh YBary, 10 BOHU MOXYTh CYIPOBOIKYBATUCS: MPUHHATTIM MPOMO3HUILiT, OOIISHKA a00
OJIepKAHHS HEMIPABOMIPHOT BUTOJIU CITY’KOOBOKO 0CO0O00; MIIKYIIOM CITy>)KOOBOi 0COOU; 37I0BKHUBAHHSIM
BILTUBOM TOIIO [12, c. 64].

BucHoBKH. BUXOIs4M 3 BUIIE3a3HAYCHOTO MOKHA CHCTEMATH3YBaTH CyYacHi CIIOCOOM BUMHCHHS
HELJIbOBOTO BUKOPHCTAHHSI OFOIKETHUX KOLITIB. [leprioyeproBo BOHM 1OB’13aHi 13 MMiATOTOBKOIO IOKyMEH-
Tarlii mpo HeOOXIAHICTh TIepEHAIPaBIICHHS KOIITIB Ha IHIII MOTPeOU; 3MiHI KOJlyBaHHS €KOHOMIYHHUX OTepa-
1iif; CTBOPEHHI (PIKTMBHUX MiZIPUEMCTB; 3QJTy4YCHHI 0 CXEM TiJICTABHUX 0Ci0; BUKOPUCTAHHI KOPYTIIIHHUX
JOMOBJICHOCTEH. BHKOPHUCTOBYIOUM IMPOKUH CHEKTP CXeM UL MiATOTOBKH, BUYMHEHHS Ta NPHUXOBYBAHHS
CBOIX MPOTHIPABHUX JisiHb, IPABOIOPYIIHUKH HEPIJKO BUKOPUCTOBYIOTH KOPYIILiHHI 3B’SI3KH Ta HEIOCKO-
HaJIICTB OIO/PKETHOTO 3aKOHO/IABCTBA, PH IIbOMY IIPH PO3MIp KOIITIB, SIKi CKJIANAIOTH IPEIMET 3I0YHHHOTO
HOCSTaHHS, 3a3BHYal BIIMBAE HA CKIIATHICTh CHOCO0Y BAMHEHHS KPUMIHAIBHOTO MIPABOIIOPYIIICHHS.
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MHUPTOPOACBHKA K.I'.

NPOTUAIA 3JIOYUHAM, ITIOB’A3AHUM I3 TIPOTUIIPABHUM 3ABOJIOJAIHHAM
MAWHOM MIAITPUEMCTBA, YCTAHOBM, OPTAHI3AIII:
€BPONEVCBHKUI TOCBIJ

COUNTERACTING CRIMES RELATED TO THE UNLAWFUL APPROPRIATION
OF PROPERTY OF AN ENTERPRISE, INSTITUTION, OR ORGANIZATION:
EUROPEAN EXPERIENCE

Mera CTaTTi NOJSrae y aHaji3i €BpONEHCHKOrO JOCBiAYy 10RO MPOTHIIT 3J0UMHAM,
OB SI3aHUM 13 MIPOTUIIPABHUM 3aBOJIOIIHHIM MaiHOM MiAMPUEMCTBA, YCTAHOBH, Opra-
Hizalii. Y cTarTi NpoaHaii30BaHo MOJIOKCHHS HOPMAaTHBHO-ITPABOBHMX aKTiB 1 Bi/MOBII-
HY IIPaBO3aCTOCOBHY NMPAKTHKY IiSUTHOCTI iHO3EMHHUX MPABOOXOPOHHUX OPraHiB MIOJ0
MPOTHIIT 3JI0YMHAM, TIOB’SI3aHUM 13 TPOTHIIPABHUM 3aBOJIOIIHHIM MaiHOM MiANpPHEM-
CTBa, YCTAHOBHU, OpraHi3allii. Y3arajibHIOIUH 3apyOiKHUIIOCBI/, YCTAHOBJICHO, IO B
O17BLIOCTI iHO3EMHUX AEPKaB TEPMiH «PEHAEPCTBOY ACOLIIOIOTHCS 3 TAKUM SIBUILEM, SIK
«hostile takeover» («Heapy>KHE (11 BOPOAKE) norﬂHHaHHs{»), OCKIJIbKY NPUCYTHIN TaKuii
HACHIIbHULbKUH CJICMEHT, SIK HE3aKOHHE 3aXOILICHHs MaiiHa ab0 arpecUBHE HOTIMHAHHS
1iAnpueMCTB. JIOCIiUKCHHAM TaKoX YCTAHOBIICHO, 1O GLIBIIICTE IHO3EMHHX KpaiH He
MICTSIT CIIeIiaTbHIX HOPM, SIKi perIaMeHTYIOTh KpUMiHAJIBHY BiAITOBIaIbHICTD 3 3J10-
YHHH, OB’ S3aH] 13 IPOTHIIPABHUAM 3aBOJIOIHHSIM MAiHOM ITiIIPHEMCTBA, YCTAHOBH, Op-
rasizauii (peiaepcTso). HaromnoeHo, 1o nonpu nocTiiHy eBomtoliio Gopm i crocodis
BUMHEHHS PeHAEePChKUX 3aXO0IUIEHb B YKpaiHi, 3a1pOBaKEHHS I0O3UTUBHOIO MIKHAPO/I-
HOTO JIOCBiy y cdepi MpoTHii 37104NHAM, TIOB’SI3aHUM 13 HE3aKOHHUM 3aBOJIOJIIHHIM
MaifHOM MiANPUEMCTBA, YCTAHOBH YM OpraHi3allii, 3a JOIOMOTOI0 CIIeIiaTi30BaHHX ITij-
PO3MIiTiB TOMiMii € BKpail akTyajdbHUM. BUIbIICTh €BPOMECHCHKUX KpalH 3aCTOCOBYIOTH
TaKi 3aX0[lM came Ha JepKaBHOMY PiBHI, BCTAHOBJIFOFOYH YiTKO PErIaMEHTOBAaHI HOPMHU
3aKOHOJIABCTBA, SIKi JIONIOMAararTh 3arno0irTH 1IbOMY HEraTMBHOMY siBHILY. Ha OCHOBI
OIIPAIILOBAHOTO Ta y3araJbHEHOIO CYy4acHOTO MEPELOBOro iHO3EMHOIO JIOCBiY PO3po-
0JIEeHO HayKOBO OOIPYHTOBaHI peKOMEHAALi 1010 NPOTHIl 3JI04MHAM, TIOB’SI3aHUM 13
[IPOTUIIPABHUM 3aBOJIOAIHHIM MallHOM MiJNPUEMCTBA, yCTAaHOBH, OpraHizauii. 3a3Haun-
MO, IO 1HO3EMHAa MPAKTHKA Y Liil cepi € HaI3BUIAiHO OaraTorpaHHOI0, OJJHAK BIIPOBA-
JDKEHHSI YKPaiHCBKHMHE TIPAaBOOXOPOHHUMHE OpraHaMy iHHOBALIHUX ITiIXOMIB Ta METO-
JIUK, SIKi aKTHBHO 3aCTOCOBYFOTHCS Y JIISUTBHOCTI CIICIialli30BAHUX MOMIIIHHUX CTPYKTYD
3a KOPZIOHOM, MaTHME NO3UTUBHHY BILIMB Ha ITiJIBUIICHHS PE3YJIbTaTUBHOCTI OOPOTHOU 3
IPaBONOPYLIEHHAMH, 10 CTOCYIOThCS IPOTHIIPABHOI'O IPUBJIACHEHHS aKTUBIB Cy0’ €KTIiB
TOCIIOJAPIOBAHHS HAa TePUTOPil YKpaiHu.

Knwuosi cnoea: npomudis, po3crioysanus, 63a€moolis, cneyianvui niopo3oinu
(opeanu), nionpuemcmaa, yCmanosu, opeanizayii, 3apyoixncHuil 0ocsio.

The purpose of the article is to analyze European experience in combating crimes
related to the unlawful appropriation of property of an enterprise, institution, or
organization. The article analyzes the provisions of regulatory legal acts and the relevant
law enforcement practice of foreign law enforcement agencies in combating crimes
related to the illegal seizure of property of an enterprise, institution, or organization.
Summarizing foreign experience, it is established that in most foreign countries the term
"raiding" is associated with such a phenomenon as "hostile takeover" ("unfriendly (or
hostile) takeover"), since there is such a violent element as the illegal seizure of property
or aggressive takeover of enterprises. The study also found that most foreign countries do

© MHUPTOPOIACBKA K.I. — acmipantka HaykoBoi j1aboparopii 3 mpo0OieM NpoTuii 37104MHHOCTI
HHI Ne | (HanioHanbHa akaieMist BHYTPILIHIX CIIPaB)
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not contain special norms regulating criminal liability for crimes related to the unlawful
appropriation of property of an enterprise, institution, or organization (raiding). It was
emphasized that despite the constant evolution of the forms and methods of committing
raiding seizures in Ukraine, the introduction of positive international experience in the
field of combating crimes related to the unlawful appropriation of property of an enterprise,
institution, or organization, with the help of specialized police units, is extremely
relevant. Most European countries apply such measures at the state level, establishing
clearly regulated legislative norms that help prevent this negative phenomenon. Based on
the developed and generalized modern advanced foreign experience, scientifically based
recommendations have been developed on combating crimes related to the unlawful
appropriation of property of an enterprise, institution, organization. It should be noted
that foreign practice in this area is extremely multifaceted, however, the introduction
by Ukrainian law enforcement agencies of innovative approaches and methods that are
actively used in the activities of specialized police structures abroad will have a positive
impact on increasing the effectiveness of the fight against offenses related to the unlawful
appropriation of assets of business entities on the territory of Ukraine.

Key words: counteraction, investigation, interaction, special units (bodies),
enterprises, institutions, organizations, foreign experience.

IMocranoBka npo6iaemu. Cepel; rapaHTOBAaHUX KJIIOUOBUX HPIOpPUTETIB AepxaBu KoHcTuTyis
VKpalHi BUOKPEMITIOE 3aXHMCT MPaB Ta 3aKOHHUX IHTEPECIB ycCiX cy0'eKTiB MpaBa BIACHOCTI Ta TOCIIO-
naproBanHs. OCTaHHIMH POKaMH, B yMOBaX MEPMaHEHTHUX KPH30BHX CTaHIB B €KOHOMIII Ta CKJIQJHOT
TeOTOJIITHYHOI CUTYAIlil, MPOTHIIPABHE 3aBOJIOJ[IHHS MalHOM MiMPUEMCTBA, YCTAHOBU Ta OpraHi3arfii
(mani — peiiepcTBo) HaOysO 3arpo3JIMBUX MaclITaliB, 110 HETaTMBHO BIUIMBA€E HA PIBEHb €KOHOMId-
HOT O€3IeKU AepxkaBy, MOTIPIIye IHBECTULIMHY MPUBAOIMBICTD IS 3aJIy4E€HHS aKTHUBIB Ta YCKIAIHIOE
BEJICHHS BEJIMKOIO Ta cepeqHboro OizHecy. IIpoTuis HE3aKOHHOMY 3aBOJIOJIHHIO BJIACHICTIO TOCIIO-
JIAPIOIOYHX CYO’€KTiB BU3HAETHCS CTPATETIYHO BAKIIMBHM 3aBIAHHSM, IO OCOOIMBO 3arOCTPIOETHCS
B YMOBAxX BOEHHOTO CTaHYy.

[Ipo mommpeHicTh peitiepcTBa B JiepKaBi CBIAUUTH 11 MiCIle y CBITOBUX PEHTHHIax: 3TiJHO
3 MikHapOJHUM 1HIEKCOM 3axucTy npas BiacHocTi (International Property Rights Index (IPRI) Ykpai-
Ha'y 2024 poui nocina 102 micue 3 125 kpain. Taka quHamika crocTepiraeTbes i 3a HokasHUKamu [I1o-
OaspHOTO iHHOBaIIiHOTO iHAeKey (Ykpaina nmocigae 60 micrie i3 133 kpain Ta 34 micue ceper 39 ekoHO-
Mik €Bpornn). [TokasHuk [HIeKCY €eKOHOMIYHOT CBOOOIM YKpaTHH TakoK MOMITHO 3HH3MBCs (150 micie
31 165 kpain). 3a nanumu xkommnanii Dragon Capital, mopiunuii qoxia Bz peitnepcTa B YKpaiHi OliHI0-
eTbest Ha piBHi 3 mupa noi. CIIA (toxi sik 3a o¢iniiinuMu nanumu Koserii 3 posmisany ckapr y cdepi
JIep)KaBHOT peecTpaii BTpaTi cy0’€KTiB FOCIOIAPIOBAHHS 32 JOBEICHUMH PEHICPCHKUMH aTakaMHi Ha
Micsib cTaHoBUIU 10 MIIH IpH, a y piyHOMY BUMipi — 120 MIH IpH). 32 OCTaHHI AECATh POKIiB B YKpaiHi
3a3HaIM peiIepChKUX aTak yci ToJoBHI cepu (Tarysi): MPOMHUCIOBICTB; CIITBCbKE TOCIIONAPCTBO; TPaH-
cropt; Oy/[iBHUIITBO; BHYTPIIIHS TOPTiBIs; (DiHAHCH, KPEAUT Ta CTPAaXyBaHHS; KUTIOBO-KOMYHAJIbHE
TOCIIO/IaPCTBO; OXOPOHA 3/I0POB’SI; KYJIBTypa i MUCTEITBO; OCBITHS Ta HAYKOBO-JOCIIIHA JiSUILHICTb.

BpaxoByiouu BHIIlE BUKJIAICHE, BAPTO MiAKPECIUTH, 1110 BUBYCHHS MIXXHAPOAHOTO IOCBIAY MOXKE
CTaTH MIAIPYHTSIM U1 (POPMYBaHHS HOBHUX HANpPSIMiB KPUMIHOJIOTIYHOI AisUIBHOCTI OpraHiB moJimii,
SIK1 JIOBEJIU CBOIO €(DEKTHBHICTD Y IPOTU/IT BUNHEHHIO KPUMiHAJIBHUX [IPAaBONOPYIIEHD Y MDKHAPOIHIH
npakTrani. OKpiM BOTO, TAKUH MiAXi A03BOJSE 1MEHTU(IKYBATH MOMIIKA Ta HENONIKH, JOMYIICH]
B IHIIMX KpaiHax MiJx yac 00poTHOM 3 aHAJOTIYHUMH BHKIIMKAMH, IO € HAJI3BUYAIHO IIIHHIM Y KOHTEK-
cti (hopMyBaHHS HAIlIOHATIBHOT CTpATErii, 3 ypaXyBaHHIM CreIU(iKH yKpaiHChbKHX yMOB [1, ¢. 263], o
3yMOBMJIO aKTYAJIbHICTH BHOPAHOI TEMHU.

AHaJi3 ocTaHHIX aocaifkenb i myOuaikaniii. Okpemi 3acagu 3apyOiXHOrO TOCBiLy NPOTH-
Jil PaBOOXOPOHHMMH OpraHaMM 3JI0YMHAM, [OB’S3aHUM i3 NPOTHIPABHUM 3aBOJIOAIHHAM MailHOM
MiANPUEMCTBA, YCTAHOBH, OpraHizalii JocmipKyBany Taki BueHi, sk: H. O. Adennikosa, A. 1. Beri-
riouy, T.€. besnoctok, 10. A. Bynanuk, T. B. I'anymak, €. C. I'igenko, H. M. I'pumienko, 3. b. Kus-
ko, 0. B. XKuposa, A. M. 3y6ok, B. €. Koryt, M. A. Konecuuk, B. O. Konowmiituyk, I1. C. JlrorikoB,
A. 1. Mareko, P. O. Moguan, I. A. Haxon, A. O. Ononincekuii, C. O. IlaBnenko, P. A. ITanacenko,
O. B. [Iponina, JI. B. Pynenko-Cynapesa, B. I. CeBpyk, O. b. Tapamanceka, [. M. @enynosa, A. €. @o-
MeHKo, [. B. Xopt Tomro.

Merta cTarTi nossrae y aHaiizi €BponeichKoro JOCBiAY IOA0 TPOTHIIT 3IT0YHHAM, TIOB’ I3aHUM
i3 MPOTUIIPABHUM 3aBOJIOJIIHHSAM MaifHOM IiIIPHEMCTBA, YCTAHOBH, OpraHi3alii.
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BukJiag ocHOBHOTo mMarepiasy JociaiakeHHs. 3a criocrepexenusmu .M. deaynosoi, y 6iib-
LIOCTI €BPOIEHCHKUX KPaiH BiZICYTHI OKpeMi HOPMH KPHMIiHAJIBHOTO TpaBa, ski O nepeadavyany Bijamo-
BiZIAJIbHICTh 32 HE3aKOHHE 3aBOJIO/IIHHS aKTUBAMHU FOPUAMYHUX OCI0 — SIBHIIE, SIKE JIOCIITHHUIIS OTOTOXK-
HIOE 3 TepMiHOM «peiinepcTBo». Ha ii nymky, Taka cutyanis oOymMoBieHa €(heKTHBHICTIO IIPaBOBOIO
PETyIIOBaHHS KOPIOPATHBHHUX BIHOCHH 3a JJOIIOMOTOI0 HOPM IIMBLIBHOTO, TOCHOJAPCHKOTO Ta ITOAAT-
KOBOTO MpaBa, II0, HATOMICTh, YHEMOXIIUBIIOE HEOOXIAHICTh 3aCTOCYBaHHS KPUMiHAIBHO-IIPABOBHX
3axo/iB BIUTUBY [2, c. 46—47; 3].

VY 3axijHiil IpaBOBiii Ta EKOHOMIYHINW JOKTPHHI IMiJ] TEPMIHOM «PEUIEPCTBO» 3a3BUYAl PO3y-
MIETBCSI CUTYaIlisl, KOJM OJ[HA KOMITaHisi HAMara€TbCsi BCTAHOBUTH KOHTPOJIb HaJl 1HIIOKW 0e3 3roau ii
KEPIiBHOTO CKJIaJy, TOOTO 3/11HCHIOE TPUMYCOBE MOTTIMHAHHS BCYIEpeY BOJII TIPABIIIHHS Ta Pyl TUPEK-
TOpiB KOMNaHii-00’ekTa [4, c. 6; 5, c. 75]. YV kpaiHax i3 pO3BUHEHOI PUHKOBOIO EKOHOMIKOIO e()eKTHBHE
KOPIIOPATUBHE YIIPABIIiHHA TICHO IHTEIPOBAHE 13 MPOLECAMU 3JIUTTS Ta NONIMHAHHSA, SKI HEPILIKO BU-
CTYMAKOTh SIK JIEBI IHCTPYMEHTH MEPepo3mnoiy BiacHocTi. Taki TpancdopMmarliiiHi MeXaHi3MH 4acTo
nepeadavaroTh PECTPYKTYPHU3AILO MiIPHUEMCTB, IO CIIPHSE X (GIHAHCOBOMY O370POBICHHIO, ONITHMi-
3anii JisUIbHOCTI M 1HKOJIM 3MiHI BIIACHUKA. 3JIUTTS, K ofHa 3 (hopM TpaHchopmallii, peaizyeTbes de-
pe3 00’ €eIHaHHS TiINPUEMCTBA-00PKHUKA 3 EKOHOMIYHO CTaOIIbHIIIMMU CTPYKTypaMH. Y pe3yibTari
Takoro 00’eJHAHHS MiANPUEMCTBO, L0 IepedyBano y KpU30BOMY CTaHi, BTpayae BJIACHY IOPUAMYHY
camocTiiiHicTb. Ha BigMiHy BiJj 31UTTs, HONIMHAHHS Nepe0adae BKIaJCHHS 3HAYHUX KalliTaliB OJHOIO
Cy0’€KTa rocIolaproBaHHs B IHIHI 3 METOIO BCTAHOBJICHHS KOHTPOIIO. [1pH I[boMy MiAIPHEMCTBO, IO
MIOTJIMHAETHCS, MOXKe 30epirati CBiil MPaBOBUIA CTAaTyC y BUIVISIII JOYipHBOI FOPHIMYHOT 0COOH, X04a
(hakTHYHO BTpayae CKOHOMIYHY HE3aJeKHICTh [6, ¢. 220].

IMopainsemo Touky 30py H. M. I'puiiieHka momo Toro, mo 3aiHCHEHHs TOPiBHSJIBHO-TTPABOBOTO
ananizy crarti 206-2 KK Ykpainu, sika nepeanbadae KpuMiHaNbHY BiNOBIJaJbHICTb 32 HE3aKOHHE 3a-
BOJIOZIHHSI MalfHOM HiJIIPHEMCTBA, YCTAHOBU YU OpraHi3alii, y 3icTaBICHH] 3 aHAJIOTYHUMHI HOPMaMHu
KPUMIHAJIBbHOTO 3aKOHOAABCTBA 1HIINX JIEPKaB, AA€ 3MOT'Y BUSIBUTH SIK CIIUIbHI PUCH, TaK 1 XapaKTEpHI1
BIIMIHHOCTI TakWMX HpPaBOBUX KOHCTPYKMWiil. Lle, HaTOMICTh, CIpHUATHME TIHOLIIOMY PO3YMIHHIO CyT-
HOCTI Bi/IMOBIZIHOTO MPABOMOPYILICHHS, a TAKOXK JOMOMOXE 11IeHTH()IKYBaTH HAsBHI HEIOJIKH B HaIli-
OHAJIEHOMY 3aKOHOJABCTBI Ta 3aMpPOIOHYBATH IIUISAXM iX YCYHEHHS, IO € BaYKJIMBUM JUIS ITiABUIICHHS
e()eKTHBHOCTI PEryJIOBaHHS KPUMiHAIBHOI BiJIIIOBIaIBbHOCTI 3a Take JisiHHS B YKpaiHi [7, ¢. 32].

TaknuM 4UHOM, ICTOTHE 3HAUCHHS HaJa€ThCs BIOCKOHAJICHHIO IPEBEHTUBHOI JIsIBHOCTI OPTaHiB
TpABOTIOPSAIKY. Y IHO3EMHKX JepKaBax (YHKIIOHYIOTh BiZlOM4i CTPYKTYPH B MEXax CylOBHX, J0CY10-
BHX, [ICHITCHLlIaPHUX Ta HOCTHeHlTeHLIIapHI/IX iHCTUTYUiH. OKpIM LBOTO, iICHY€ 3HAYHA KiIBKICTb APi0-
HUX CIICLiali30BaHUX OPraHi3allii, 110 3/iiCHIOIOT KPUMIHOIOTIYHI J0CIIIKEHHSI Ta 30CCPEIUKYIOThCS
Ha po3po0OJIeHHI 3aX0/IiB MPOTHIIT 3arpo3aMm, CIPSIMOBAHUM ITPOTH MaJMX MiIIPHUEMCTB 3 OOKY pi3HOMa-
HITHHX OPM OpraHi30BaHOI 3JIOYHHHOCTI [8].

Y HuHimHIA (a3l yrBeppKkeHHs YKpaiHu K MOBHONPABHOTO Cy0’€KTa €BPONEHCHKOT CIIIBHOTH
peai3yeThCst KOMIUIEKCHA CTpaTerist TpaHc(opMallii, OpieHTOBaHUX Ha €KOHOMIUHMI PO3BUTOK B YMO-
Bax noctynoBoi iHterpaii 1o €C [9]. ¥V ckiiaHuX yMOBax cydacHoOl r1o0alli3oBaHOT €eKOHOMIKU €BPO-
nelchKi KpaiHY aKTUBHO BIIPOBAKYIOTh HOBI IHCTPYMEHTH JUIsl 3aI100iraHHs IHO3€MHOMY BTPYUaHHIO
B KOPIIOPAaTHBHHI CEKTOP, 30KpeMa B arpapHy ranysb. [langemis COVID-19 cnpuumnHuia ctpiMke mna-
JIHHS BapTOCTI aKI[iii KOMIaHii, 1110, 31 CBOro OOKY, PUBEPHYIIO YBary OMOPTYHICTUYHUX 1HBECTOPIB
Ta KOPIOpaTuBHUX peinepiB. OcoONMBY aKTUBHICTD y LieH Mepioj] BUSBUIM a3iiChKi KOMIIAHIT Ta 1H-
BECTULIHHI (OHIY, SKI HAMaraaucs BUKOPUCTAaTH PUHKOBUH cHaj 3a/ulsl HOCHJICHHS BIACHUX MO3MLIH
y m106ansHOMy Oi3Hec-npocTopi. Y KpaiHax i3 pO3BUHEHOI €KOHOMIKOO MTPaBOBI MEXaHI3MH YHEMOXK-
JIMBJIIOIOTH 3aCTOCYBAHHS 3JI0YMHHHX CXEM Y TIPOIEC] 3IUTTIB i IIONIMHAHB, IO iICTOTHO 3HIKYE PH3UK
peaizamii peiinepcbkux crpateriid. CuctemMa NpoTHIIT peiiIepcTBY B UX JepiKaBaX OXOILIIOE NINPOKHN
CIIEKTp SIK CTPATEriuHUX, TaK 1 OMEPATUBHHUX 3aXOJiB, Ki CHPSIMOBAaHI, 3 OJHOTO OOKY, HA YCYHCHHS
MIPUYHH, 1110 3yMOBIIIOIOTH BAHUKHEHHS 1[OTO HETATUBHOTO SIBMIIA, @ 3 1HIIIOTO — Ha MiHIMi3allito Horo
HACIIIIKIB, 3aXHMCT MTPABOMIPHUX IHTEPECIB yUYaCHUKIB KOPITOPATUBHUX BiIHOCHH i 3a0€3ICUeHHS IBU/I-
KOTO BiJHOBJICHHS MOPYLIEHUX IIPaB BIACHOCTI HA 3aKOHHHUX MifcTaBax. Y Mexkax €C mpaBoBe pery-
JIIOBAHHS IPOLIECIB OIVIMHAHHS 3A1HCHIOETHCS BianoBiaHo 1o Jupexrusu 2004/25/EC €Bponeiicbkoro
napiameHTy Ta Pagu Bin 21 xBiTHs 2004 poxy npo myOutiuHi Iporno3uLii oo NorKUHaHH:. 3a3HaueHa
JTUPEKTHBA Mepedauae 3a0e3meueHHs! Mpo30pOCTi Ta PIBHOTO JOCTYITY JI0 MOBHOT i IOCTOBIpHOT iH(OP-
Marfii Jis BCiX y4acHUKIB puHKY. O0OB’I3KOBUMH €JIEMEHTaMHU PABOBOTO 3a0€311CUCHHSI BUCTYAIOTh:
JIOKYMEHTAIIis IIOJI0 TPOIO3HIIii PO MomuHaHHA (odepTa) Ta 3aXHUCHA JOKYMEHTAIlis, & TAKOXK JaHi
PO MPABOBHIA CTATYC, (DiIHAHCOBE CTAHOBHIIE, OYXTaJTEPChKI MOKA3HUKH H 1HIII XapaKTEPUCTUKHA KOM-
naHill, siki 6epyTh y4acTb y BiANOBiIHUX yrogax. Kpim Toro, y BiiNoOBiab Ha HOBI BUKJIMKHU, 30KpeMa
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Ti, 110 BUHUKIIM Y 3B 513Ky 3 nanzaemieto COVID-19, B €C Oynu BIpoBaJUKEHI TOAATKOBI PEryIsATOPHI
3axomu. OmHuM i3 Hux ctaB Permament (€C) 2019/452 €Bponeiickkoro napiamenty ta Paau Big 19 Ge-
pe3ns 2019 poky mono nepeBipku npsiMux iHo3eMHuX iHBectuiii (IT1), skuii HaOyB YMHHOCTI B yCiX
nepkaBax-wieHax €C 3 11 sxoptas 2020 poky. Lleit HopMaTUBHHM aKkT Halae KpaiHAM MPaBO MEPEBIPATH
iHO3EeMHI IHBECTHIIIT 3 MipKyBaHb HAI[IOHAIBHOT O€3MeKH a00 rPOMaJICHKOTO TOPSIIKY, & TAKOXK BKHUBATH
HEOOXIIHUX 3aXOIB Ul YCYHEHHsI NMOTCHIIMHUX PU3MKIB. PerIaMeHT MOIIUPIOETHCS HA BCI CEKTOPH
EKOHOMIKH 1 He MICTUTh 0OMEKEeHb 1110/10 cepu ioro 3actocyBanHs [10].

VY HU3II €BpPONEHCHKUX JIepXKaB CTBOPEHO CIICIialli30BaHi OpPTraHu, sIKi 3/1HCHIOIOTH HATJIsiL
y cdepi KOpHOPAaTUBHUX 3/IUTTIB 1 MOMIMHAHD — SIK JPYXKHIX, TaK 1 HEAPYXKHIX — OKPEMO BiJl OpraHis,
IO Peasi3yloTh JIep)KaBHY aHTHMOHOIIOIBHY TOJIITHKY. 3a3Ha4eH1 IHCTUTYIIT Ha MPAKTUL peai3yloTh
nonoxxeHust Tupexrusu 2004/25/EC, 3abe3neuyoun JOTPUMAHHS BUMOT TPO30POCTi Ta J0OpPOCOBic-
Hol koHKypeHIii. [To3utuBHUM acriektoM Jutst kpaid €C e yHi(ikallisi BAMOT 1110JI0 TIPABOBOTO CTATYCY,
MPOIIEYPHOT perliaMeHTallil MisUIbHOCTI Ta KpUTEepiiB (PYHKIIOHYBaHHS TakuX CTpykTyp. Cepen HUX
BapTO BiA3HAUUTU: ABCTPIHCHKY KOMICIIO 3 NMHTaHb KOPIOpAaTUBHMX NoruHaHb (Austrian Takeover
Commission), Ipnanaceky pany 3 koprnoparuBHux nornuHanb (The Irish Takeover Panel), ®onmoBy
6ip>xy Ocno B Hopgerii (The Oslo Stock Exchange of Norway), IlIBencsky pany 3 KOpIOpaTHBHUX
normmHanb (The Takeover Panel of Sweden), a Takoxx Pamy 3 nuranp normmuans O6’exnanoro Kopo-
niBctBa (The Takeover Panel of the United Kingdom) [11; 12, c. 62].

BpaxoBytoun momiOHICTh coLiaNbHOI, MPaBOBOi Ta EKOHOMIYHOI Mozenell BemukoOpurtaHii
i CILIA, 1iJikoM JIOTIYHORO € TIOIIOHICTD Y MMiIX0AaX /10 3a0€3MeUeHHsI KOPIOPaTUBHOI Oe3MeKku. Y 3B s13-
Ky 3 IIUM JIOLUIBHO PO3IISHYTH KJIIOYOBUI HOpMaTuBHUH akT — Companies Act 2006 (AKT 1po koma-
Hil), 1110 € HAOLIbII MacIITAOHUM Ta 3MICTOBHUM 3aKOHOJIaBYMM JIOKYMEHTOM 3a BCIO i1CTOpPit0 OpuTaH-
CBKOTO napiaaMeHTapu3My. CTpyKTYpHO LEH aKT OXOIUTIOE MOJIOKEHHS, SKi PErIaMEHTYIOTh IIPOLIEAypH
MEPEXOIUICHHS] KOPITOPATUBHOTO KOHTPOJIIO HAJI «ITiIPUEMCTBOM-MillieHHIO» (takeover) [13], 30kpe-
Ma: yroay akiionepiB (Shareholders Agreement) ta yromy npo kymisito-tipogax (Sale and Purchase
Agreement) [14].

TakuM YMHOM, y MIDKHAPOIHIM MPAKTHUI peHIepChKi 3aX0IUICHHS MaloTh crienudivni popmu pe-
anizanii Ta BIAMIHHOCTI y crioco0ax BeJeHHs. Y KOxHil kpaiHi chopMyBaImcs CBOI MiAXOAH A0 HPOTH-
Aii bOMY SIBHIILY, 3 OISy Ha HAL[IOHAIIBHI IPABOBI, CKOHOMIYHI Ta CoLialbHI 0COOIMBOCTI. 30kpema,
y BennkoGpuranii 10MiHyIOTb APYXKHI 3IUTTsl, TOAI K BOPOXKI IONIMHAHHS OTPUMYIOTb OCYJL SIK 3 GOKY
AUIOBHX Kill, TaK i 3 60Ky rpoMazckkocTi. Lle NOSCHIOETECs 0COOIMBIM CTABICHHSM 10 T ANPHEMCTBA
SIK IO COILIaJbHO 3HAYYIIOTO 1HCTUTYTY, BiAMOBIAANIBHICTh 32 HaJIeXHe (QYHKIIIOHYBaHHS SKOTO HECYTh
HE JIMIIE BIACHHUKH, a i MPalliBHUKH, JIJIOBI MTAPTHEPH, OPTaHU JePKaBHOI BIIAJM Ta CYCIUIBCTBO 3a-
rajgoM. Y HimeuunHi, HaTOMiCTh, HU3bKUH PiBEHb KOPIIOPATUBHUX KOH(IIKTIB 00yMOBIEHUH BUCOKUM
piBHEM KOHIIGHTpAIlil BJACHOCTI Ta OOMEXKEHOI YaCTKOI aKliii y BUIBHOMY 00Iry, IO YCKIIAJHIOE
3MIACHEHHSI 30BHINTHBOTO OTTHHAHHS [15; 16].

Ha mincraBi aHamizy 0coOIMBOCTEH MPOLECiB KOPIIOPATUBHOTO MONTMHAHHS Y Benukiit bpuranii
BITPOJIOBXK OCTAHHIX JBOX JACCATHIIITH MOYKHA 3pOOUTH BUCHOBOK, IO crielidika peasizaiii peiaepChkux
Iiit (30KpeMa KUTbKICTh TIPUI0AHKUX aKIlii, (POPMHU Ta METOIM X BUKOPHCTAHHS) 3HAYHOK MIpPOHO 3yMOB-
JICHA TOJIITUYHO KOH FOHKTYPOIO, TIPABOBHM PETYJIFOBAHHSM Ta PIBHEM PO3BUTKY IHCTUTYLIHHOT iH(pa-
CTPYKTypu B Aepxani. OcobnuBoi yBaru 3aciyroBye Toi (akT, 110 HaaMipHa (parMeHTalis CTpyKTypu
BJIACHOCTI y OpPUTAHCHKUX KOMIIAHISIX CIIPUsIE€ 3POCTAHHIO KUIBKOCTI BOPOXKHUX IOIIMHAHb, CTBOPIOIOYU
CHPUSTIIMBE CEPEIOBHUIIE JJIs 30BHILIHIX 1HBECTOPIB, 3aLlIKABJICHUX Y BCTAHOBJICHHI KOHTPOJIIO HaJ ITijI-
npuemcTBamu [17, ¢. 12—13]. Benuka Bpurtanist mpooBxye BIOCKOHATIOBATH MEXaHI3MH 3a0€3MCUCHHS
JOTPUMaHHS HOPM IIOZO KOHTPOIIIO 33 MOIIMHAHHAM 1HO3EMHHUX KOMIIAHIH Ta MPOTHIIl peiIepchKuM
npakTukam. LIi 3axoam Oyiiu MOCHIIEHI OCTaHHIMH POKaMM y 3B’SI3KY 3 IMiJIBHIICHHIM PU3HKIB JUI Ha-
LIOHAJILHOT O€3MeKH, SKi BHHUKAKOTh Y KOHTEKCTI PO3BUTKY TEXHOJIOTIYHHMX iHHOBaLiil. Tak, 3akoH mpo
HalioHanbHy Oe3neky Ta inBecTuii (National Security and Investment Act) OyB aHOHCOBaHHI y TPOMOBI
xopoinesu 19 rpynns 2019 poxy sk BiANOBLIL Ha HEOOXIHICTH MOAEPHI3aLIii MiIX0/IB 10 KOHTPOIIO iHO-
3€MHUX 1HBECTHIIIH. Bka3zaHuii HOPMATHBHHI aKT CTaB JIOTIYHUM ITPOJOBKEHHSIM TOJI0KEHb PernamenTy
€C mono nepeipku 111 1 mokIMKaHMIA 3aMiHUTH OOMEKEHI MOBHOBAXKEHHS Ypsiay BenukoOpuraHii, me-
pendayeni 3akonom mpo mianpuemctsa 2002 poky (Enterprise Act 2002) [10].

VY cdepi KOpropaTuBHOTO YIIPABIiHHS MOIIMHAHHS 1 3MUTTs y Benukiit Bpuranii pernmamenTy-
10Thest monoxeHHAMu Companies Act 2006 (AKT Ipo KoMIaHii), IKH BCTAHOBIIOE MEPeIiK PillleHb, 110
noTpedyIOTh yXBAJICHH ClelianbHOI0 pesomowuieio (qualified resolution), T06T0 3a yMOBH OTpHMAHHS
HE MEHII HiX 75% Ton0CiB aKkuionepis. JIo Takux pillieHh HANCKATh: BHECCHHS 3MiH 0 CTaTyTy KOM-
TNaHii; 3MiHa HalMEeHYBaHHs KOMIIAHii; IlepepeecTpallis KOMIaHii 3 myOIivHOi B IPHBAaTHY a00 HABIIAKH;
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TpaHchopmallis KoMIaHii 3 HEOOMEKEHOO BiJINOBIABHICTIO Y KOMITaHI0 3 0OMEXEHOI0 BiANOBI1ab-
HICTIO; BIZIMOBA BiJl IEPEBa’KHOTO [IPaBa aKLiOHEPiB Ha NPU0aHHS JOJATKOBUX aKIlili; SMEHIIEHHS CTa-
TYTHOTI'O KalliTaly KOMIaHii; Npu10aHHsA KOMIIaHI€l0 BIaCHUX aKLiil mo3a Mexamu (OHIOBOrO PUHKY;
3MICHEHHSI BUIUIAT 3 KaIliTany JJIs BUKYIy abo MmoraiieHHs BIacHux akiii [18; 19].

OTKe, BaXKIIMBOIO PUCOIO TIPABOBOTO PETYIIOBAHHS MPOLECIB 3MUTTS Ta MOMMHAHHS y Benukii
Bpuranii € BUCOKHIA piBeHb BIKPUTOCTI i MyONIYHOCTI YKIIQJICHHS TaKKX YTO, IO CIYrye e(eKTHB-
HUM IHCTPYMEHTOM J1JIs 320€3MCUCHHS 3aXUCTY IHTEPECIB SIK OKPEMHUX aKI[IOHEepiB, TaK 1 KOMIIaHii 3ara-
oM. Yei mpoueypy, T0B’i3aHi 31 3IUTTAM Cy0’€KTiB rOCIOaPIOBAHHS, IOBUHHI OyTi opmaizosaHi
B MMUCbMOBOMY BUIIIsiII. BinmoBinHuii JIOKyMEHT Ma€ MICTUTH TOBHY Ta JOCTOBIpHY iH(OpMaLLifo, He-
OOXi/IHY JUIsl yKIIaJICHHS YTOIH, 30KpeMa: HalMeHYBaHHs KOMIIAHiH, 10 6epyTh y4acTs y 3IMTTI; Bifo-
MOCTI PO CTPYKTYPY iXHBOTO aKI[IOHEPHOTO KalliTaly; HOPSAOK ePepOo3IOIiTy paB BIACHOCTI MiCIIs
3aBEPILICHHS YTOJIH; TIOAABIIHNA PO3IO/LT YIPABIIHCHKUX IOBHOBAXKEHb, BIMOBIJAIILHOCTI Ta IPUOYT-
KY; & TAKOX LIIHOBY TIPOTIO3UIIIFO /sl KOMIIAHI1, SiKa MiJuIsrae nmormHanHw. Kpim Toro, yKiiaaeHHs yro-
I¥ IIPO 3NIUTTS Mae OyTH CXBaJIeHE Ha 3arajbHUX 300pax akuioHepis. Ilepea BUHECEHHSAM MMTaHHS Ha
rOJIOCYBaHHS, 000B’SI3KOBUM € 3aCIIyXOBYBaHHs JJOIOBi/li TeHEPAIbHOIO JUPEKTOPa KOMIIAHI{, a TaKOX
HE3QJICIKHOTO eKCTIepTa, Y sIKil TIOBUHHI OyTH HAaBE/CHI apIyMEHTH MO0 AOLLILHOCTI, IPHITHATHOCTI
Ta IMOTEHIIHOT BUTOIH BiJ 00 €/IHAHHS 3 iHmor kommaniero. Companies Act 2006 (AKT PO KOMIIaHii)
nepezbayae, 10 3a3Ha4CHA JOMOBIb MA€ IPYHTYBATUCS HE JIUILIC HA CY0’€KTHBHUX OLIHKAX, a [IOBUHHA
MICTUTH HaJeXKHE eKOHOMIYHE 00T PyHTYBaHHSI, MATBEpIKeHe (DIHAHCOBUMH TTOKa3HUKAMH JiSITBHOCTI
000X KOMIIaHii, iXHbOI0 OyXrajTepChKOI 3BITHICTIO, aHAITHYHIMH BUCHOBKAMH Ta IPOTHO3aMH TOC-
NOapChKOro po3BUTKY [20, ¢. 154-156].

3akoHozaBcTBO Benukoi bpuranii 1po KoMIaHii 3aXUINae IHTEPECH aKI[IOHEPIB IUILXOM BUMOTH
OpUIHATTSA pillleHb CIELialbHOI Pe30IoLielo (KBanihikoBaHOW OUIBLIICTIO ronocis). Binnosiano no
sumor Sixth Council Directive, odepeHT, o npuadaB 3a HaclliAKaMH ITyOJIi9HOT MPOITO3HILIT He MEHIIIe
90 % axuiil, TOBUHEH MMPUMYCOBO BHKYIIUTH 1 PELITY aKIliif 3a TI€0 caMoro IIHOK. SIKIIO % 3a HACIiI-
KaMHM TPONo3uLii oepeHT oTpuMaB KOHTPoIb Hax 90 % BCix akiiil koMmaHii, MiIHOpUTapHi aKI[iOHEPH,
110 3QJIMIIAINCS, 30008’ s13aHi Ipojatu cBoi akuii odepenty [21; 22].

Oco0nuBy yBary 3acilyrOByFOTh MEXaHI3MHU TIPOTHIIT pelepCTBY, IO 3aCTOCOBYIOThCS B IcnaHii.
OnHi€r0 3 KIFOYOBUX OCOONMBOCTEH HALlIOHATBHOIO MiAXOMY € 3alpOBAKCHHS KPUMIHATBHOI BiAIOBI-
JQJIbHOCTI 32 HE3aKOHHE BIPYYaHHs B yIPABIIHChKY AiUIbHICTh IiAIpUeMCTB. Binnosinua npaBosa HopMa
nepenbayae NOKapaHHs y BUMISLLL [1036aBIICHHSI BOII Ha CTPOK BiJl IIECTH MICALIB 10 TPOX POKIB, & TAKOK
HakJageHHs mrpady y po3mipi, IO YTPHUYi TIEPEBHIILY€E CYMy OTPHMAHOTO HEMPAaBOMIPHOTO MPHOYTKY
Ha 0ci0, sIKi: MpUHMalOTh a00 BUKOPUCTOBYFOTh PILlICHHSI, 10 CIIPUYUHSIOTh MaHOBY IIKO/LY KOMIIaHii;
HE3aKOHHO TPHBJIACHIOIOTH MPABO TOJIOCY, IO IM HE HAJISKUTh; 3aCTOCOBYIOTh 1HIII AHAJIOTIYHI [Iaxpai-
CBbKI METOZIU 3 METO0 OTPUMAHHS KOHTPOIO Haf MinpueMCcTBOM. L1i MOJIOKEHHS YaCTKOBO OXOILTIOIOThH
HOIIUPEH] peiepchbki NPaKTUKY, 30KpeMa MOJaHHs 10 IOAATKOBUX OpraHiB ()IKTUBHUX IPOTOKOJIB 3a-
rajJbHHUX 300piB, SIKi MICTATH HEMpaBIHUBY iH(GOPMALIIO PO 3MiHY KEpIBHOTO CKJIaay FOPHANYHOI 0COOU
3 METOIO TIEPEXOIUICHHSI KOPIIOPATUBHOTO YIIPABIIIHHSA. Y TiM, ITOITPU HASBHICTH J[IEBUX IHCTPYMEHTIB Bijl-
TMOBIZIAJIBHOCTI, 3aKOHOJIABCTBO ICraHil Ma€e 1 TMeBHI HENOMIKH, 0 YCKIAIHIOKTh e(peKTUBHY 00pOTHOY
3 peiIepChKUMH MPOsSIBAMH. 30KpeMa, BiJICYyTHI HOPMAaTHBHI TOJIOKEHHS, sIKi O MPSMO periaMeHTYBaJIN
3aXUCT KOPIIOPATUBHUX NIPAB BiJl MAHIMYIALIN 3 PEECTPOM aKLiOHEPiB, L0 CTBOPIOE MOTEHIIIHHI 3arpo3u
JUIs Oe3MEeKH KOPIIOPATUBHOIO KOHTPOJIIO Ta MiIBUIIY€E PU3HK 3A1HCHEHHS HEAOOPOCOBICHOIO BILIMBY Ha
JISUTBHICTD aKIIOHEPHUX TOBApUCTB [23; 24, c. 31-32; 25; 26, c. 44].

V BiInoBiap Ha BUKIHKH, ciipuanHeH] mannemieto COVID-19, 6araro kpaiH cBiTYy 3ampoBajiu-
JIM HA/I3BHYAifHI 3aKOHO/IaBYi 3aXO/IM, 30KpeMa B KOHTEKCTI KOHTPOJIIO 3@ iHO3EMHUMH 1HBECTHIIISIMH,
y TOMY YHCJIi B CTPATETIYHO BaXKJIMBUX CEKTOPAaX, TAKHX SK arpapHuid. 3a3Ha4eHi MEXaHI3MH pO3IJisi-
JAFOTHCS SIK IHCTPYMEHTH 3aXMCTY HAlllOHAJIbHUX €KOHOMIYHHUX 1 COIaIbHUX 1HTEPECIB, 10 3a3HAJIN
CepHO3HOro BIUIUBY BHACIIIOK II00AIBHOI KPU3U OXOPOHU 310poB’s. IIpukiIagqoM Takol 3aKOHOAABUOT
ininiatuBy € Icnanis, ska 3aTBepIuiia HOBUI, 0COOIMBO KOPCTKUM PEXUM HEPEBIPKH 1HO3EMHUX 1H-
BECTHUIIH, 10 CTOCYEThCS Oyb-SKUX 1HBECTOPIB 3-1103a Mex €Bponelicbkol ekoHoMIuHOT 30U (€E3).
V¥ Mexax 3arajabHOro Migxony, peaiizoBaHoro kpainamu €C, 17 6epesns 2020 poky B Icmanii Oyio
yxBajieHo KoposiBebkuii 3akoH-nekper (Real Decreto-Ley, RDL). ¥ npeamOyni g0 RDL Haromormry-
€ThCSI, 1[0 MOTHBAILIIEIO I HOTO TPUIHATTS CTAJIO CTPIMKE MaiHHS iHICKCIB Ha ()OHIOBOMY PUHKY,
cripoBokoBaHe nanaemiero COVID-19, o cTBopHIIo peanbHi 3arpo3u JUis iICIaHCHKHUX MyOJIIYHUX KOM-
NaHil, akiii SIKUX 3HaXOAAThcs B 00iry Ha Oipiki. BinmoBiaHo, HOBUIT 3aKOHOJABYM IHCTPYMEHT OyB
po3pobeHuit 3 MeTo10 3a0e3MeUeHHS 3aXUCTy HalllOHAJIbHUX EMITEHTIB, SIKi Y KpU30BUH Nepiof CTalu
MTOTEHIIHHOO0 MIIIEHHIO JUIs arpeCUBHUX A1l iHO3eMHUX iHBecTopiB [10].
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Hamnpuknaz, B ITanii nepeabaueHo kpuMiHaibHY BiANOBINAIbHICTD 38 IPaBOIOPYIIEHHS, [10B's-
3aHi 3 KOPIIOPATUBHUMH BiJTHOCUHAMHU [26, c. 44]. IleBHuii inTepec ctanoBUTh cTarTsd 258 KpuMiHaib-
HOTO KoJekcy Icmanii, BimOBiqHO 110 siKOi 0co0a, sKa Micis BANHEHHS 3JI0YMHHOTO AiSIHHS, 3 METOIO
VHHUKHEHHS] BUKOHAHHS IIMBUTBHO-TIPABOBOT BiMOBIAANTBEHOCTI, IO BUHUKAE 3 [BOTO ISTHHS, BYHHSIE
T 3 pO3MOPS/DKEHHS MaitHOM a00 mpuiiMae Ha cebe 3000B’13aHHS, 1110 3MEHINYIOTh 11 MaifHOBHII CTaH,
YHACJIIIOK YO0 BOHA CTA€E TIOBHICTIO 200 YaCTKOBO HEIUIATOCIPOMOXKHOIO, MIIJISIra€ KpUMiHAJIBHIH BifI-
MOBiANbHOCTI. Y il cuTyalii He HaeThCs mpo Jieraizalito MaifHa, 300yTOT0 3JI0YMHHUM ILILISIXOM,
OCKIJIbKH HE HCpCCJ]iI[yGTbCSI MeTa HaJaHHs npaBOMipHoro BHIJIs/y BOJIOJIHHIO, KOPHCTYBAHHS 1 pO3-
TopsiuKeHHs IM. OJHaK MiJ Jac 31iACHeHHs PEFi/IepChKOr0 3aXOMICHHS PaHO Yk Ii3HO (paKT HE3aKOH-
HOCTI TIOXO/DKSHHST MaiiHa, OTPHMAHOTO B pesynbTari HOro BAMHEHHS, CTaHE OYCBUIHUM, BiJLIOBIIHO,
JUTSL HOTO 30epe)KeHHsI B Till YM 1HIIIH GopMi CITiT TPOBECTH HOTO BiAUyKeHHs, 100 HAa HHOTO HE MOTIIO
OyTH 3BEPHEHO CTATHEHHS [27].

ITamis 3HaYHO MOCHJIMIIA MPABOBHH MEXaHI3M 3aXMCTy HAIllOHAJIBHHX CTPATETIYHUX AKTHBIB
BiJl 30BHILIHBOTO BTPYYaHHS LUIIXOM PO3LMIMPeHHS Aii mpaBui T. 3B. «Golden Power» — cnenianbaoro
PEXKUMY KOHTPOJIIO 3@ iHO3eMHUMH iHBecTulisMu. 8 kBitHs 2020 poky, y BilIOBiAb Ha HaJ3BUYAMHY
cutyauito, cnpuunHeny nanjgemiero COVID-19, Ta BianoBinHO 10 6a30BHX MOJI0KEHb, BUKIIAJIECHUX
y Komronike €Bporneiicsroi Komicii Big 25 6epesns 2020 poKy MIO0 3aXHUCTY KITIOYOBUX €BPOIEHCHKUX
aKTHBIB 1 TEXHOJIOTIH, ypsiioM ITanii Oyso npuiiHsiTo 3akoHoaaBunii aekpet Ne 23/2020. Ieit HopMaTus-
HUI aKT niependavae 3anpoBa/PKEHHS CIIeIiaIbHUX 3aXO0/IiB MO0 OXOPOHHU HAI[lOHAJILHOTO €KOHOMIY-
HOTO TIOTEHIlialy, 30KpeMa yepe3 PO3IIMPEHHS TepelliKy CTpaTeriuHuX CEKTOPIB, Ha SKi MOLTHPIOETHCS
nist 3akoHoaBcTBa po Golden Power. Takum YuHOM, 11i]] A€pP>)KABHHI KOHTPOJIb ITOTPAIUISIOTH ONeparii
3 1HO3EMHHMMH 1HBECTULISIMH B ITAJIMCHKI MiJNIPUEMCTBA, SIKi IO LIOTO 4Yacy HE MiAJISATald Peryito-
BaHHIO, aJle¢ B YMOBaX €KOHOMIYHOI HECTAOUILHOCTI MOXKYTh CTaTH 00'€KTaMH ITiJIBUILEHOTO iHTepecy
3 00Ky iIHO3EMHHUX OTIOPTYHICTHYHUX 1HBECTOPIB. 3MiHHM, BHECEHI AEKPETOM, HAIAIOTh ypsiay Itamii mm-
PpIi MOBHOBAKEHHS ISl BTPYYaHHs B YTOMIH, IO CTOCYIOTHCS 3HAYHO IIMPIIOTO KoJia ray3ei, 30KkpemMa
arpapHOTO CEKTOpa Ta 3eMeJIbHUX NMPaBoBiqHOCHH. KpiM TOro, OHOBIIEHE 3aKOHOIABCTBO YIIOBHOBAXYE
ITaNiiChKI OpraHu BiaJu 3A1MCHIOBATH MEPEBIPKY Oy/b-KOIO MOTEHIIIHHOTO IHBECTOPA-HEPE3HUICHTA,
HAaBITh SKIIO BiH € TPOMAJISTHUHOM a00 Cy0’€KTOM rOCIOAAPIOBAHHS JIepiKaBU-4lieHa €BpOINEHCHKOro
Corozy [10].

VY KpuminansHOMy Kofekci Itanii y rmasi I, posmimi XIII «3104rHE IPOTH BIACHOCTI» 00'e1HA-
HO Taki 3a00pOHH, SIKi PETYJIIOI0Th BiAMOBITaTbHICTh 32 MOPYIISHHS IPaB Ha 3€MJII0, 0COOIMBO MPaB Ha
Hepyxome maiiHo [28, ¢. 328]. Crartsa 631 — «Hezakonne npusnacHens» (Usurpazione): KpUMiHaIbHA
BiJINIOBIIAJIbHICT 32 BUMHEHHS JIif, TAKUX SIK 3HUIICHHS, MOIIKOKCHHS a00 MEepEeMIIlICHHS MEX Hepy-
XOMOT0 MaifHa 3 METOI0 HOro MOBHOTO YHM YacTKOBOro mpusnacHeHHs. Ctarts 633 — «3axorieHHs 3e-
Mmenb un Oynisenb» (Invasione di terreni o edifici): kpuMiHaIbHA BiANIOBINATIBHICT 33 HE3aKOHHE 33aX0-
IUICHHS Yy’KUX 3eMellb abo Oy/iBelb, Ke Ma€ 3a METy IXHE IOJalble 3aliHATTS a00 1HIII KOPUCHI L.
Crarts 634 — «HacuipHHIIbKe TIOpYIIEHHS BOIOAiHHS HepyxoMicTio» (Turbativa violenta del possesso
di cose immobili): kprMiHATBbHA BiMOBIIAIBHICTH 3a TIOPYIICHHS BOJIOIHHSI HEPYXOMICTIO, 3/1iHCHEHE
3aCTOCYBaHHSIM HAaCHIJIBCTBA YU MIOTPO30I0 Horo 3acTocyBanus [29, c. 71].

HactynHoro kpaiHoro 3axiqHol €Bpory, Jie piBeHb BOPOXKUX MOIIMHAHB € 3HAYHO HUKYKUM, HIXK
y CIIIA, € ®PH. Jl1s1 HIMELBKOTO KOPIIOPATUBHOIO CEKTOPY MIPUTAMaHHI IePEBa’KHO MAaPTHEPCHKI MO-
JIeJTi 3JIUTTS KOMIIaHii, a BUNIaJIKW MPOTUCTOSIHHS, BKJIFOYAI0UH Ti, IO CHPUYMHEH] CIIpOOaMu HEAPY K-
HIX HOIIMHAHB, 3yCTPidaloThest Bkpai pinko [30, c. 28]. Takwuit HU3bKHI piBEHB CynepedHOCTel Y cdepi
KOPIOPATHBHOIO KOHTPOMO B HiMeudHHi MOSCHIOEThCS BUCOKMM CTYICHEM KOHUCHTpaLii KamiTany,
OOMEKEHOIO KIJIBKICTIO aKIii, 110 nepeOyBaroTh y BUIBHOMY 00iry, a Takox (yHKLIOHYBaHHSIM Ji€BHX
lHCprMCHTlB 3anobiranHs HeApYkHIM nonmHanHAM [17, ¢. 13]. YV 1995 poui B HimeuunHi 6yJ10 TIpH-
HHATO TOOPOBIIBHUI KOIEKC MION0 HEAPYKHIX 3JIUTTIB, y IKOMY 3a3Hayasiocs, 0 KOMIaHisg-iHiiaTop
MMOBMHHA 3a3/1aJIeTi b TOIHPOPMYBATH KOMITaHi10-00 exT, HiMelbKy (poHaI0BY Oipxky Ta criemianbHy Ko-
MICIIO 3 TUTaHb TIONIMHAHB MIEPEJ1 MOYaTKOM NMpHua0aHHs 11 akuii. A Bxe y 1998 pori Himerpka Gipka
BH3HAJA A0TpUMaHHs 11boro Konekcy 000B’si3k0BUM [26, . 44]. 3rijiHO 3 HUM, OTOJIOLIEHHS PO HaMip
KyMiBJI aKlii Mae OyTH ONPUIIOIHEHE B 3arajlbHOHALIOHAIILHOMY JIPYKOBAaHOMY BUJAHHI. AKIIOHEpU
[UTFOBOI KOMIIAHIT MOBUHHI MaTH IIOHAMeHIIe 28 THIB Ha YXBAJICHHS PIIICHHS IOAO MPOJaXKy CBOIX
LIHHKX TATepiB 3a CIPaBeAIMBO BH3HAYEHO BapTicTio [31, ¢. 3; 12, ¢. 62—63].

Y ®PH 10 noOHATTS MailHOBUX 00’ €KTIB JUIS IIiJICH OMONATKYBaHHS BKJIFOYAIOTHCS SIK 00’ €KTH
HEPYXOMOCTI, TaK i pyXoMi akTHUBH. 3 I[i€}0 METO (YHKI[IOHYIOTh JIBa JACPKABHUX PEECTPAIIMHUX pe-
CypcH, sIKi MICTATH BiJOMOCTI PO 3eMeNbHI AUISHKY. [lepmum € 3eMenbHuM KagacTp, Mo aKyMy/Iio€e
JIlaHl Tpo TPOCTOPOBO-(Di3MYHI MapamMeTpHu KOXKHOI 3eMENIbHOI OJMHUIL, BCTAHOBJICHI B pPE3yJbTari
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re0/Ie3NYHNX Ta MEXOBUX poOiIT. Lleil peecTp mominseTsest Ha ABI CKIANOBI: KaJacTPOBY HOKYMEHTa-
1Li}0 Ta KaJlaCTPOBY PEECTPOBY KHUTY. JIpyriuM peecTpauiiiHUM IHCTpyMEHTOM € I03eMeIbHa KHUTa, sIKa
GasyeTbes Ha iH(opMalii 3 3eMenbHOro kagacTpy. Ha cborogni BoHa BUKoHye (yHKILI0 odiliiiHoro
peecTpy MpaBoBoro 0(hOpPMIIEHHSI PEUOBUX MPaB Ha 3eMENbHI TUITHKH. Y IBOMY PEECTpi TAKOXK (iKcy-
FOThCSI 0OMEKEHHS (0OTSHKECHHSI) MAHOBUX TPaB, 30KpeMa CepBITYTH, 1MOTEeUHI 3000B’13aHHS (3aCTaBU
Ha 00’ €KTH HepYXOoMOcCTi) Toto [32, c. 76; 33, c. 29].

Kpim Toro, HimeuunHoo OyJ10 3arnpoBaKeHO HOBI HOPMAaTUBHI 0OMEKEHHS 1110710 KOHTPOJIIO 32
IHBECTHLIHUMU YroZaMH, 10 03BOJISIIOTh 3alI00IITH ONepalisM, SIKi MOXKYTb IIPU3BECTH A0 «HMOBIp-
HOT'O 3arOCTPEHHS» 3arajlbHOHALIOHAIBHOI Oe3neku. DenepanbHe MiHICTEPCTBO EKOHOMIKY Ta eHepre-
tukd (Bundesministerium fiir Wirtschaft und Energie, BMW1) minrorysao npoekT 3MiH 10 Permamenty
3 MUATaHb 30BHIMIHBOT TOPriBii Ta IWIaTihKHOTO 00iry (AuBenwirtschaftsverordnung, AWYV). ¥V Hpomy
nepeadayeHo JOMOBHEHHS MEPEITiKy Taly3eH, Y SKUX YrOJH 3 y4acTi iHO3eMHHUX iHBECTOPIB ITiyisira-
FOTh 000B’SI3KOBOMY aHaJTi3y 3 TOUKH 30py O€3MEKOBUX PU3MKIB. BiMOBIAHME nieperik ramny3eil miany-
€TbCst po3UpHUTH 3 11 10 27 HampsAMiB, OXOIUTIOIOYM HOBI cTpaTeriyHo Baxuiusi cepu. ITicas nporo
cTaHe 000B’SI3KOBUM HonepenHe iHpopmyBanHs BMWi npo Hamip ykiacTu npsiMi iHBeCTULIHHI yroau
Y 3a3HaYCHHX rally3sx, IPUYOMY Taka yroga He Moxe OyTH peai3oBaHa 10 3aBEPLICHHS BilNOBIAHOT
HepeBlpKI/I 27 kBitHs 2021 poxy (,’pe)lepanLHI/m YpA/L yXBajuB 17-ty nonpaBky 10 AWV, 1o aganrye
MEXaHi3M PeryllOBaHHs {HO3EMHUX IHBECTHLIH BIANOBIZHO 10 aKTyalbHHX BUKIHKiB. BoHa cyTTeBO
PO3ILIMPIOE MEPETTiK CEKTOPIB 1 BIMOBITHUX BHIB TOCIIOAAPCHKOT AisUTBHOCTI (30KpeMa BEIMKUX arpap-
HUX MIIPHEMCTB 13 TUIOIIE0 00po0I0BaHUX 3eMenb MoHa A 10 THC. rekTapiB), ki miuiararoT 000B’s13-
KOBOMY JIKJIapYBaHHIO, @ TAKOXK BIIPOBAIXKY€ BaXKJIMBI IPOLIEAYPHI OHOBJIEHHS Ta KOHKpeTu3auii [10].

Takum uunoM, y ®PH He chopmyBaBcst akTUBHUI PUHOK BOPOXKUX MOIVIMHAHB. ICTOpHYHO Bi-
JIOMO JIMIIE AeKiNbKa NoAiOHUX BUNaaKiB. Ilepior HIMELBKOI KOPIOPALIEL0, 10 SKOI BUCIIOBUB 1HTE-
pec HenpyXkHiil iHBecTop, cTana kommanis «Continental AG» y 1990 poui. Itauniiiceka «Pirelli Group»
pa3oM i3 YHUCIEHHUMH ITANIHCHKUMU apTHEPAMHU TPUA0AIH YacTKy aKIlii, ska X0u 1 He MEepeBHIILy-
Basa 50 % cTaTyTHOTO KarliTaiy, MOIVIa HaJlaTH 1M 3BHYaiiHy OLIBIIICTH TOJOCIB Ha 3arajJbHUX 300pax
akuionepiB. OnHak «Pirelli» Ta i COrO3HMKHM HE 3MOIIIM peai3yBaTu CBiil MUIaH 3HATTS OOMEKCHHS Ha
TOJIOCYBaJIbHI IIpaBa, sIKi Oy BCTAHOBJICHI Ha PiBHI II’ATH BiACOTKIB 1 koMmaHii «Continental AGy.
3 mpaBOBOi TOUKU 30Dy, 1€ MOSICHIOBAJIOCS THUM, 110 BeCh 00 €HAHUN MakeT akiiil col03HUKIB Oy10
IOPHIMYHO 3apaxoBaHo 10 «Pirelli», BHACIIZOK YOT0 iX CyKyIIHE IIPaBO roocy 6yino 0OMeKeHO I’ iTbMa
BIJICOTKAMH 3arajlbHOr0 00CAry eMITOBaHMX aKLiil. 3 ekoHOMiuHOro GOKy, HeBiaua «Pirelli» nomsraia
B TOMY, III0 BOHA He 3apy4dmacs miarpumkoro Deutsche Bank Ta iHmmx HiMenbkux (hiHAHCOBHX 1 IIPO-
MHCJIOBHX CTPYKTYP, SIKI BUCTYIIHIIH Ha 3aXUCT He3anexHocTi «Continental AGy. [Ty6niuHoi TenaepHoT
Hpomo3ulii akIioHepaM koMmmaHii nogano He oyio [34, c. 87-88].

Bonnouac B ABcrpiiichkilt PecmyOuini Bcst HEpyXOMICTb Ta 1 BIACHUKH, BKJIIOUAIOUU 3EMJICB-
JIACHUKIB, MIIAraloTh 00OB’S3KOBIM Jiep)kaBHIN peecTpalii y CHeuialbHOMY PEeCTpi HEPYXOMOCTI.
VY oMy peectpi (iKCYIOTECS TaKoXkK 3000B’SI3aHHS, IKIMH 00 TSDKY€EThCSI MAHO, IO CITPHUsI€ 3MEHIICH-
HIO PU3HKIB y pa3i opopmMiieHHs inmoteunux yron [33, c. 29].

ITpaBoBe perysroBaHHsI CTaTyCy pi3HUX YUACHHKIB FOCIIONAPCHKUX BIIHOCHH, 30KpeMa KOPIIOpaTHB-
HUX cy0’exTiB, y ®paHiy3bkiii PecryOmitti 31iiiCHIOETBCS Yepe3 HU3KY HOPMATHBHO-TIPABOBUX JIOKYMECH-
TiB. Cepesr HUX OCOONMBY Bary MaroTh: 3aKOH PO KOMEpIiiiHI ToBapucTBa Bij 1966 poky; Jlekper mono
KOMepILiHUX ToBapUCTB 1967 poky; OproHaHc, 110 TapaHTye cBOOOY IIIHOYTBOPEHHS Ta BIZIKPUTY KOH-
Kypenuito. ToproeenbHuii kogexe OpaHilii MiCTUTH TONI0KEHHST KPUMIHAILHO-TIPABOBOTO XapaKTepy, CIpsi-
MOBaHI Ha OXOPOHY KOPIOPAaTHBHHX BIJHOCHH Ta BCTAHOBIIOE CAHKLLT 38 MOPYIICHHS, IO HOCSTAKTh Ha
TOPSAJOK YHPAB/IiHHS Yy BCIX THIAX IOPHAMYHHX 0CI0, WO (PYHKUIOHYIOTE Ha TepuTopii dpanuii. 3okpema,
33 IIPOTHIPABHI i 11i7| Yac GopMyBaHHS CTATyTHOIO KarliTaiy l'[lILHpI/ICMCTBa nepea6adeHa KpUMiHabHa
BI/IIOBITANTBHICTD — TIOKApaHHS y BUIYIS ITO30aBIIEHHS BOJI JI0 T1'SITH POKIB Ta ITpadHi caHkmii 1o 20 Tuc.
€BPO 32 MIaxpaiChbKe 3aBUIICHHS OL[IHKA MaiHOBHX BHECKIB /10 cTaryTHOTO oHmy [24, c. 30-31]. AHaizy-
1041 AiSUTBHICTH MPABOOXOPOHHMX opraHiB @paHiii y chepi po3citiLyBaHHs IpaBoNOPYILEHb, OB’ I3aHUX
3 YHPaBJIiHHSIM KOPIIOPATUBHUMH CTPYKTYPaMH, CJIiJ Bi[3HAYMTH aKTUBHE 3aCTOCYBAHHS BiJIOBITHUX I10-
JIOXKEHb 3aKOHY IIpo KoMepLiiiHi ToBapuctsa 1966 poky. Lleii 3aKxoH sie-(pakTo BUCTyIIa€ OKPEMUM KOIEKCOM,
110 PETEJILHO PENIAMEHTYE TIPABOBITHOCHHH Y cepi PyHKIIIOHYBAHHS aKIiOHEPHHUX KoMItaHii. KpiM Toro,
y @panrii unHHUA TOProBenbHUN KOIEKC, SSKUH MICTUTh JICTAILHO BPETYIIhOBAHI MEXaHI3MH BHPIIIICHHS
KOPIIOpaTUBHUX cropiB. Tak, e)eKTHBHE 3aCTOCYBaHHS MOJIIOKEHBb po3/iTy [V 3a3Ha4eHOr0 KOJCKCY, KU
niepeadadae KpUMiHAJIBHY BIJIOBIAIbHICTD 3 MOPYILICHHS, TTOB’sI3aHi 3 AiSUIbHICTIO KOMEPIIHHUX Cy0’€K-
TiB, CIIPUSLIIO Maibke MOBHiH BicyTHOCTI y DpaHLii He JmIne peiiiepchbKuX 3aX0IUIeHb, a H 3arajoM 3/1041H-
HHX HOCATaHb y c(epi KOPHOPaTHBHUX BITHOCHH [12, c. 62-63].
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DpaHily3bka AepkaBa 3AiHCHIOE TeperIs] YNHHOI NOTITHKY Y cdepi HallloHaIbHOT Oe3MeKH, 30-
KpeMa y YacTHHI 3aCTOCYBaHHS BUHATKOBHUX 3aKOHOJABUMX IHCTPYMEHTIB ULl BCTAHOBJICHHS KOHTPOJIIO
HaJi CTpaTeriuyHuMHU MifIPUEMCTBAMU Y Hepio] Kpu30oBUX cutTyauii. 23 s 2020 poky Oy1o onpuitton-
Herno Yka3 Bin 22 nunast 2020 poky Ne 2020-892 Ta BiANOBiHY MOCTAaHOBY MiHicTepcTBa (pazoM — TuM-
JacoBe PEryTIOBAHHS), SKUMH 3HI)KEHO ITOPOTOBE 3HAYSHHS, 10 aKTHBYE MPOLETYPY KOHTPOIIO 32 iHO-
3eMHHMMH 1HBECTHUIIIMU Y DpaHilii, 30Kkpema 1010 KOMITaHii, akKIlil SKUX JOMYIIEHO JI0 TOPriB Ha OipiKi.
i TuM4acoBi MOJIOKEHHS MOIIMPIOIOTHCS BUHSATKOBO Ha iHBECTOPIB 3-1103a Mex €C abo €Bponenchbkoro
€KOHOMIYHOTO0 IIPoCcTOpy 1 3anuiuanucst yuHHAMH 10 31 rpyans 2021 poxy. Bkaszani 3MiHU cTaau 4acTH-
HOIO aHTHKPH30BHX 3aXO.IB, iHILi/0BAHIX (PAHILY3bKHM YPAAOM JUls 3aXHCTY CTPATCIiqHO BaKIMBUX
aKTHBIB HaIlIOHAJILHOI EKOHOMIKH B YMOBAX HEraTHBHOIO BILIABY mauagemii COVID-19 [10]

Cuig BU3HATH, 10 MDKHApOAHA CIIUIBHOTA HAKOIIMYMIIA BATOMHHN JOCBIA MPOTHIIT peliiepChKuM
3arposam, Xo4a JIaJieko He BCi KpaiHu BIATKCh 0 KpUMIHATI3AIT BiIMOBIIHKUX JisHb. Y 0ararbox €Bpo-
MEHCHKUX JeprKaBax 3axKCT MPaB FPUIAUUHKUX 0Ci0 y cdepi i IMPHEMHUITBA 3a0€31eYy€EThCS IIEPEBAKHO
B MeKaX IHCTUTYTIB LIMBUIBHOTO Ta FOCNOAAPCHKOro npasa. Lle o0yMoBieHo, 30kpeMa, BUCOKHM PiBHEM
IPaBOBOI Ta €KOHOMIYHOI KYJIBTYpPH, HU3bKUM PIBHEM KOPYMLIHHUX [IPOSBIB, IPO30PICTIO EKOHOMIUHOIO
yIpaBIliHHS Ta (PaKTHYHOIO BiJCYTHICTIO TIHBOBOIO CEKTOPY €KOHOMIKH. JI0 TaKUX KpaiH Hajexarb, 30-
kpema, Jlarsiticbka PecryOiika, Kopomisetso IBertist, Koponieerso Higepnanau Ta iu. [26, c. 42].

Y KpuminaneHoMy Kojiekci PecriyOniku MomnoBa nepe0adueHo MMpOKUid HaOip KpUMiHAIb-
HO-TIPaBOBUX OOMEXEHb, 110 PENIAMEHTYIOTh TOBEIIHKY y cdepi KOPIOpaTHMBHUX IPABOBIIHOCHH.
30kpemMa, J0 BIAMOBIAHUX HOPM KPUMIHAJILHOTO 3aKOHOAABCTBA CIij BimHecTH: crartio 245-2 «Ilo-
PYILIEHHSI BUMOT 3aKOHOJABCTBA MPH BEACHHI PEECTPY BIACHUKIB LIHHUX NanepiB ado iHBECTHLINHUX
naiBy; cTarTio 245-4 «IlopymeHHs HOPMAaTHBHUX ITOJI0KEHB [IOJI0 TOPSIKY YKIaJaHHS YToJ 3 MaiHOM
TOCHOAPCHKHIX TOBAPHCTBY; CTATTIO 245-5 « HaBMuCHA BiMOBa Bix pO3KpUTTS Ta/ab0 momaHHs iHpOP-
Mallii, siKa IiyIArae po3rojoICHHIO 3TiHO 13 3aKOHOM, CTOCOBHO OaHKIBCHKOTO ab0 HEOaHKiBCHKOTO
(iHAHCOBOTO CEKTOPY»; CTaTTIO 245-9 « CTBOpPEHHS MEPEIIKO Y peajtizallii npaB y4acHHUKIB (aKilioHe-
PiB) rOCIIOIAPCHKUX TOBAPUCTB Ta MPOTUIIPABHE M030aBJICHHS [TUX TpaBy [26, c. 45].

'V KOHTEKCTI (hiHCHKOTO TOCBiY BUPILIEHHS MOAIOHUX MUTAaHb BApTO 3a3HAYNTH, 1110 KOMIIETCH-
1S IO iX PO3IVIALY HAJISKUTh 3eMEeJIbHOMY CyAy. 3arajioM, BU3HaI0UH (icKalbHi IHCTPYMEHTH edek-
THBHHIM 3aCO00M rapaHTyBaHHs; CKOHOMIYHOI CTaOLIBHOCTI, HEOOXIIHO 3BEPHYTH yBary Ha creuudiky
3eMENbHOrO OnoxarkysaHus y QiHisHAii. 3rilHO 3 BUCHOBKAMU CY4aCHHX HAyKOBLIB, 0COOIUBICTH
TMIOJISATAE B TOMY, III0 HABITh 3eMEJIbHI TUISTHKH, SIKi 3HAXOIATHCS Y BIACHOCTI IepyKaBH, IiUISITal0Th OI10-
JIATKYBAHHIO, & BiJIIOBIHI OATKOBI HAXODKEHHS CIIaYyIOThCS OE3II0CEPEIHBO 10 MICIIEBUX Opra-
HIB CaMOBpSIlyBaHHs1, HA TEPUTOPIT IKUX PO3MIIIICHI 111 00’ €KTH. BHACIOK 1ILOTO BCi IPOIIOBI MOTOKH,
NIOB’513aH] 13 KOPUCTYBAHHSIM 3E€MJICIO, 3aJIMIIAIOTHCS B MEXKaX MYHILIUIATITETY, 1110, O€3MepeuHo, MOKe
CTBOPIOBATH JIOATKOBI BUKIIUKH JUIs 3arajIbHOTO EKOHOMIYHOTO PO3BUTKY Jepxau [33, c. 29].

BucnoBkw. [1iTBOs9Y ITiICYyMKH BHIIIEHABEACHOTO, BAPTO HATOJIOCHUTH: ITONIPU HOCTIHHY eBO-
o0 GopM 1 crtocoOiB BUMHEHHS pelIepChbKHX 3aXOIUIeHb B YKpaiHi, 3apoBaKeHHS TTO3UTHBHO-
ro MIKHAPOJHOTO JOCBiAY y cdepi MpoTHil 3I04HHAM, TIOB’SI3aHUM i3 HE3aKOHHHMM 3aBOJIOJIIHHSAM
MaiHOM MiIPUEMCTBA, YCTAHOBH M OpTaHi3allii, 3a OTOMOTOK CIeIiali30BaHUX MiAPO3/A1IIB T0-
ninii € BKpail akTyalbHUM. Y 3B’SI3Ky 3 IIMM CHCTEMHa KoIuQiKallis Ta MoAalblIe BJOCKOHAJICHHS
HaIllOHAaJBHOTIO 3aKOHOJABCTBA MAIOTh OyTH CHPSIMOBAaHI Ha MiJABHUIIEHHS €()EKTUBHOCTI MPOTHIil
peiifiepChKNM TOCSTaHHsIM. 3a3Ha4MMO, 10 IHO3eMHA MPAKTHKA Y Wil cdepi € Hax3BHyaiiHo Oararo-
PaHHOI0, OJJHAK BIIPOBAKCHHS YKPAiHCHKMMHU [PABOOXOPOHHUMH OpraHaMH iHHOBALIMHMUX MiaXo0-
IIiB Ta METOJMK, SIKi aKTHBHO 3aCTOCOBYIOTECA Y AisUIBHOCTI CIIeLiali30BaHNX MOMIUIHHIX CTPYKTYP
3a KOPZOHOM, MaTHMe MMO3UTUBHUI BIUIMB Ha MiJBUIIEHHS Pe3yJIbTaTUBHOCTI OOPOTHOM 3 TpaBOIO-
PYIICHHSIMH, IO CTOCYIOTHCS TPOTUIIPABHOTO ITPHUBJIACHEHHS aKTUBIB Cy0’€KTiB TOCIIOAapIOBaHHS Ha
teputopii Ykpainu.
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META I 3ABJAHHS B3ACMO/JIIi TA KOOPIUHAIII{
IMPABOOXOPOHHUX OPTAHIB B YMOBAX BOCHHOT'O CTAHY

THE PURPOSE AND TASKS OF INTERACTION AND COORDINATION
OF LAW ENFORCEMENT AGENCIES IN MARTIAL LAW CONDITIONS

AKTYaJBHICTh CTATTI NIOJIATAE B TOMY, 1[0 B3a€MOJIisl Ta KOOP/AWHALLiS TPABOOXOPOH-
HHX OPTaHiB B yMOBaX BOEHHOTO CTaHY, SIK IIPAKTUKO-OPI€HTOBAHI Ta HalliOHAJIbHO-BaX-
JIMB1 KaTeropii, pu3Ha4eHi JJIs BUPIIIEHHS B1IIOBIIHOIO KoJjla IUTaHb Ta Npo0bieM, BU-
paxXeHHX B IPUTAMaHHHX IM METi Ta 3aBIaHHAX. BUX0ASYN 31 CIOBHUKOBUX TIIyMaucHb,
MOKEMO 3pPOOHTH BHCHOBOK, II[0 METa i 3aBIaHHS CIHIBBITHOCATHCS K YaCTHHA Ta IiJIe.
CloBOM «MeTa» BHM3HAJa€ 3a3Jalierifb BU3HAUCHUH, Oa)KaHWH pe3yibraT, 0CTaTOYHa
LiJTb BAMHEHHS SKOICh JTIsTIBHOCTI a00 ICHYBaHHS BIAMOBIIHOTO 00’ €KTY. 3aB/laHHS KOH-
KPETU3YIOTh TIOCTABJICHY I[JIb PO3AUISIOUHN 11 Ha MeHIi, 0a30Bi ckianoBi. BukoHaHHs
3aBJjaHb 3aBX/U BEJIC JI0 peastizallii MoCTaBICHOI METH, TOMY JlaHi Kareropii B3aemo-
0B’ s13aHi Ta HENOALIbHI O/1HA BiJ 07jHO1. OIHAK, JOCUTh YAaCTO BOHU HE BU3HAYAIOTHCS B
KOHTEKCTI IepKaBHO-IIPABOBHX sIBHLI. MeTa CTarTi HO/IArae y Tomy, mod posKpHTH MeTy
Ta 3aBJlaHHs B3a€EMOJLI Ta KOOPAMHALIT IPABOOXOPOHHHX OPraHiB 11/ Yac Aii IpaBoBoro
PEKXUMY BOEHHOTO CTaHy. Y CTaTTi, CIIUPAIOYNCh Ha aHaJi3 HAyKOBHX IOIVISIIB BUSHHUX
Ta HOPM YMHHOTO 3aKOHOJIAaBCTBA, apIyMEHTOBAHO, 1110 METa B3a€MOJIl Ta KOOpAMHALI]
IPaBOOXOPOHHHUX OPTraHiB B yMOBaX BOECHHOTO CTaHy MoOJsrae B opraxizauii, 3a0e3me-
YeHHI Ta 0e3M0CepeaHbOMY CIIBPOOITHUIITBI IPABOOXOPOHHUX OPraHiB IIPU BUPILIECHH]
[IUTaHb, [I0B’S3aHUX 13 3aXUCTOM HE3aJIEKHOCTI, TEPUTOPiaJIbHOI LIJICHOCTI, CyBepeHi-
TETy HaIlol Aep)KaBH Ta CyMiCHOI peasi3amil IpaBOOXOPOHHOI JisTEHOCTI B KOHTEKCTI
MIPOTUCTOSHHS 30BHILIHIM 3arpo3aM. ApryMEHTOBaHO, IO 3aBIaHHs B3aEMOIIi Ta KOOp-
JIUHALIT TIPAaBOOXOPOHHUX OPTaHiB CIIiJl pO3IIISAATH OKPEMO OJIHE BiJl OAHOTO. 3po0ieHo
BHCHOBOK, III0 10 3aBIaHb KOOPAMHALIl MPAaBOOXOPOHHMX OPraHiB B YMOBaX BOEHHOTO
CTaHy BiIHOCATHCS HACTYIHI: MO-IepIlie, OpraHizaliist yMoB Ta (akTopiB, sIKi COPUSIIOTH
3aKOHHIH Ta CEKTUBHICTH B3aEMOJIi IPABOOXOPOHHHX OPraHiB npu BUKOHAHHI IIOKJIa-
JICHHUX HA HHUX 3aBJaHb i QYHKIiif; 110-1pyre, BAPOOJICHHs CTpaTerii CiBpo0iTHIITEA Ta
BU3HAYCHHS IIPIOPUTETIB sIKi HOTPEOYIOTH CIIUIBHOT AisUIBHOCTI PABOOXOPOHHHX Opra-
HIiB Y KOHTEKCT] BIUIMBY Ha HUX YMOB IIPaBOBOTO PEKHMY BOEHHOTO CTaHy; MO-TPETE,
OKpECJICHHS NUISXIB Ta 0COONMBOCTEH TMOEJHAHHS CHII, 3ac00iB, pECypcCiB MPaBOOXO-
POHHHUX OpraHiB B MpOIECi MPOTHIIT aJIMIHICTPATUBHUM Ta KPUMiHAJIBHUM TPaBOIOPY-
IICHHSM, y HEpIIy 4epry, MOB’s3aHMUX i3 HAHCCCHHSIM IIKOAW KOHCTHUTYLIHHOMY Iy,
TEPUTOpPiajbHill LINICHOCTI Ta CYBEPEHITETy HAIlOl JepiKaBH; [10-4ETBEPTE, CIPSIMY-
BaHHS JISUIBHOCTI NIPAaBOOXOPOHHUX OPTraHIB W00 3a0e3IIeUeHHs BUKOHAHHS 3aXONiB
[IPaBOBOTO PEXHUMY BOEHHOTO CTaHy, a TAaKOXK peai3allil iHIIUX 3aXO0iB, IPOIEAYp Ta
orepalliii MoB’s3aHUX 13 CHIPHUSHHSAM e()EeKTHBHIM poOOTI BIHICHKOBOTO KOMAaHyBaHHS
Ta BIHCHKOBUX aJMIHICTpAIliif; MO-11’5ITe, MATPUMKA SKOCTI Ta €()EKTUBHOCTI B3a€MOJIIT
MPaBOOXOPOHHUX OPraHiB JepP>KaBH B YMOBAX 3alPOBaPKCHHS IPAaBOBOI'O PEKUMY BOEH-
HOI'O CTaHy B YKpaiHi.

Knruogi cnosa: 63aemo0is, KoOpOuHayis, npasooxopoHHi opeanu, Mema, 3a60AHHS,
B0CHHULL CMAH, NPABOBULL PEHCUM.

The relevance of the article lies in the fact that the interaction and coordination of
law enforcement agencies in martial law, as practice-oriented and nationally important
categories, are designed to solve the corresponding range of issues and problems
expressed in their inherent goals and objectives. Based on dictionary interpretations,

© MOIIOHCBHKH B.O. — 3106yBay (HayKoBO-J0CITiIHHii iHCTHTYT MyGIidHOrO TpaBa)
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we can conclude that the goal and objective are related as part and whole. The word
"goal" defines a predetermined, desired result, the final goal of performing some
activity or the existence of a corresponding object. Objectives specify the set goal by
dividing it into smaller, basic components. The implementation of tasks always leads
to the implementation of the set goal, therefore these categories are interconnected and
inseparable from each other. However, quite often they are not defined in the context of
state and legal phenomena. The purpose of the article is to reveal the goal and objectives
of the interaction and coordination of law enforcement agencies during the operation
of the legal regime of martial law. The article, based on the analysis of scientific views
of scientists and the norms of current legislation, argues that the purpose of interaction
and coordination of law enforcement agencies in martial law conditions is to organize,
ensure and direct cooperation of law enforcement agencies in resolving issues related
to the protection of independence, territorial integrity, sovereignty of our state and the
joint implementation of law enforcement activities in the context of confronting external
threats. It is argued that the tasks of interaction and coordination of law enforcement
agencies should be considered separately from each other. It was concluded that the tasks
of coordination of law enforcement agencies under martial law include the following:
first, the organization of conditions and factors that contribute to the legality and
effectiveness of the interaction of law enforcement agencies in the performance of the
tasks and functions assigned to them; second, the development of a cooperation strategy
and the definition of priorities that require joint activities of law enforcement agencies
in the context of the impact on them of the conditions of the legal regime of martial law;
third, the delineation of ways and features of combining forces, means, and resources
of law enforcement agencies in the process of countering administrative and criminal
offenses, primarily related to harming the constitutional order, territorial integrity, and
sovereignty of our state; fourth, the direction of the activities of law enforcement agencies
in ensuring the implementation of measures of the legal regime of martial law, as well as
the implementation of other measures, procedures, and operations related to promoting
the effective work of military command and military administrations; Fifth, supporting
the quality and effectiveness of interaction between law enforcement agencies of the
state in the context of the introduction of the legal regime of martial law in Ukraine.

Key words: interaction, coordination, law enforcement agencies, purpose, tasks,
martial law, legal regime.

AKTyaJbHicTh TeMH. B3aeMoist Ta KoOpAWHALIS TPaBOOXOPOHHUX OPraHiB B yMOBaX BOEHHO-
IO CTaHy, SIK MPAKTHKO-OPIEHTOBAHI Ta HAI[IOHAJILHO-BAXJIMBI KaTEropii, MPU3HAYCHI Ui BUPILICHHS
BiJINIOBIZTHOTO KOJIA MUTaHb Ta PO0OJIeM, BUPAKCHHUX B IPUTAMAaHHKUX iM MeTi Ta 3aBiaHHsX. Tak, ClIoBO
«METa» O3HAYae: Te, [0 XTOCh HAMAraeThCsl OCSTHYTH, 3100yTH, JO 4Or0o HPSIMYE; LiIb, MeXa; 3a31a-
JIerifp HaMideHe 3aBJaHHs; 3amucen [1; 2]. BunaeTbes BIy4HOIO MO3HUILSI HaBeICHA B JUCEpTaLliiHiN
po6orti €. FO. TTomopoKHBOTO 3TiHO 3 SIKOK MeTa — 11e GaKTop, SKHH Bi0Opakae TON pe3ynbTar, SKUi
IParHyTh IOCATHYTH, 30KpeMa, B paMKax IeBHOI AisIbHOCTI [3, . 119]. B cBolO yepry, TepMiH «3aBraH-
HSD» Ma€ TaKy €THMOJIOTIIO: Harepes BU3HAYEeHUI 00csr opyueHoi koMmy-HeOybp poO0TH; ocTaBieHa
nepea KUM-HeOy[Ib MeTa, 3aMHUCell; KOHKpeTH30BaHa Ta c(OopMyJbOBaHa Iepe] KUMOCh ab0 YUMOCh
Merta Tomo [4, c. 134; 5].

Buxos4u 31 CIIOBHUKOBHX TJIyMa4yeHb, MOKEMO 3pOOUTH BHCHOBOK, 1110 METa 1 3aBJIaHHS CITiB-
BIJTHOCATHCS SIK YacTUHA Ta 11ijie. CIIOBOM «METay BU3HAUAE 3a3/1aJICTi/Ib BU3HAYCHUH, OakaHUid pe3yIb-
TaT, OCTATOYHA LiJb BUMHEHHS SKOICh AiSIBHOCTI 00 iCHYBaHHS BiAMOBIAHOTO 00’ €KTY. 3aBIaHHS KOH-
KpPETHU3YIOTh MOCTABJICHY LJIb PO3/IIISIOUN 11 Ha MeHIli, 0a30Bi CKJaI0Bl. BUKOHAHHS 3aBJlaHb 3aBXKIU
BeZIe /10 peaizalii mocTaB/IeHOI METH, TOMY JlaHi KaTeropii B3aeMOIOB’si3aHi Ta HEMOAIIbHI O/IHA BiJ
onuoi. OJHAaK, JOCUTh YaCTO BOHH HE BU3HAYAIOTHCS B KOHTEKCTI JA€PIKABHO-TIPABOBHX SIBUILL.

Cran pocaizxkennst npodaemMu. Pobora nmpaBooXopoOHHOTO CEKTOPY AEpKaBU B IIIOMY Ta Op-
raHiB myOJIIYHOT BJIAH, SIKi 0 HHOTO BITHOCSATHCS, € PEJAMETOM HAYKOBUX JTOCIIIKeHb (DaxiBIIiB pi3-
HUX rajny3eil npaBoBoi Hayku. [Tos’si3aHi 13 [uM nutaHHs aHanizyBanuch B npawsix: C. K. I'peuaniok,
I1. C. €npunuea, B. B. Koanenko, JI. A. Mazypa, 5. B. Menbnuka, €. M. Moiceesa, B. A. Heuuraiino,
B. I. CeBpyka, B. S. Tarmist Ta 6araTbox iHIIUX BYCHHX. BopHOYAac, He3BaKalOUM Ha 3HAYHUM Teope-
TUYHUH TOPOOOK, B HAYKOBIH JIiTeparypi He BIAHAKIIIIA HAJICKHOT yBark METa i 3aBJIaHHS B3a€MOJIIT Ta
KOOPMHAIIIT TPABOOXOPOHHHUX OPraHiB B YMOBaXx [l MPaBOBOIO PEKUMY BOEHHOTO CTaHY.
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Came TOMY MeTa CTATTi HOJISATA€ Y TOMY, 100 PO3KPUTH METY Ta 3aBIaHHS B3aeMOZIi Ta Koop-
JUHalii IpaBOOXOPOHHUX OPraHiB IiJl yac Aii IPaBOBOIO PEKUMY BOEHHOTO CTaHYy.

Bukiag ocHoBHOro marepiasy. Ciig 3ayBakKUTH, 110 1 MeTa, 1 3aBAaHHS B3aEMOJIII Ta KOOp/U-
HaIlii MPaBOOXOPOHHUX OpPTraHiB B yMOBaX BOEHHOTO CTaHy Ma€ CKIIQJHHUN XapakTtep. B HuX, y mepury
4epry, Bifi0yBaeThCsl BAKOHAHHSI IPABOOXOPOHHUMH OPraHaMH BIIACHUX IUJICH AisiibHOCTI. Hampukinan,
3a 3akoHoM Ykpainu «IIpo Harionaneny nomiriro» Bix 02.07.2015 Ne 580-VIII 3aBnanusmu HITY € Ha-
JaHHS TOJILEHChKUX mochyr y cepax: 1) 3ade3nedeHHs myOniuHol Oe3MeKu i MopsAAKy; 2) OXOpPOHU
npaB i cBOOO JIIOAMHY, a TAKOXK IHTEPECIB CyCHiNbCTBA 1 AepakKaBU; 3) NPOTUAIT 3I0YMHHOCTI; 4) Ha-
JIaHHS B M€XaX, BU3HAYEHUX 3aKOHOM, IOCIYT 3 JAOIOMOIH 0c00aM, sIKi 3 OCOOUCTUX, EKOHOMIYHUX,
COIiabHAX MIPUYHH a00 BHACIIIOK HaJ3BHYANHIX CUTYAIlil HOTpeOyIoTh Takoi gomomor [6]. Ha CBY
nonokeHHs MU 3akony Ykpainu «IIpo CiyxOy Oe3rnekn YKpaiHuy MOKJIATa€ThCs Y MEKaX BU3HAYCHOT
3aKOHOJJAaBCTBOM KOMIICTCHIIIT 3aXUCT ACPIKABHOTO CyBEPEHITETY, KOHCTUTYIIIITHOTO JIafy, TepUTOPiaiib-
HOT IIJTICHOCTI, HAYKOBO-TEXHIYHOTO 1 00OPOHHOTO MOTEHIlIany YKpaiHu, 3aKOHHUX 1HTEPECIB JepKaBu
Ta MpaB TPOMa/ISH Bifl pPO3BiAyBaJIbHO-ITIIPUBHOT isTIBHOCTI 1HO3EMHHUX CIelLiaIbHUX CIYXkKO0, HOCATaHb
3 OOKy OKpeMHuX Oprasizauiid, Tpymn Ta oci0, a TakoK 3a0€3MEYECHHSI OXOPOHHU JepKaBHOI Ta€MHHIII.
Jo 3aBmans Ciyx0On Oe3nekn YKpaiHH TaKoX BXOAUTH ITONCPEDKEHHS, BUSBICHHS, NPHITHHCHHS Ta
PO3KPHUTTSI KpUMIHAJIBHUX MPABOMOPYILIECHB MPOTH MUPY 1 O€3IEeKH JIOACTBA, TEPOPU3MY Ta IHIIUX MPO-
TUTPABHUX JiH, 5Ki Oe3MocepeHbO CTBOPIOIOTH 3arpo3y KUTTEBO BAXKIMBUM iHTepecaM Ykpainu [7].
JTICY BuKOHYE 3aBaHHS IOA0 3a0€3MEUCHHs HEJIOTOPKAHOCTI JIEPIKAaBHOTO KOPAOHY Ta OXOPOHH Cy-
BEPCHHUX TpaB YKpaiHH B 1 MPHUIIETIIiil 30H1 Ta BUKIIOYHIN (MOPCHKIiil) eKOHOMIuHIH 30Hi [8].

B cBoto uepry, ocnoBHIME 3aBaaHHsAME BED 3rigno no 3akony Ykpainu «IIpo Bropo exonomiu-
Hoi Oe3niexkn YKpainu» €: 1) BUSBICHHS 30H PU3HKIB Y chepi eKOHOMIKH IUISIXOM aHaji3y CTPYKTypo-
BaHUX 1 HECTPYKTYpOBaHUX JIaHUX; 2) OIIIHIOBAHHS PU3HKIB 1 3arp03 €KOHOMIYHIN Oe3Mell JepKaBH,
HaIpalroBaHHs croco0iB X MiHIMI3allil Ta YyCYHEeHHS; 3) HaJlaHHS TPOIIO3UIIIN 100 BHECEHHS 3MiH 710
HOPMAaTHBHO-TIPABOBHX AKTIB 3 MMTaHb YCYHEHHs IIEPeyMOB CTBOPEHHS CXEM IIPOTUIIPABHOI AisIbHO-
cti y cepi exoHOMIKH; 4) 3a0e3MedeHHs] eKOHOMIYHOT OE3IeKH JIepKaBU LIUISTXOM 3arl00iraHHsl, BUSB-
JICHHSI, TIPUITUHEHHSI, PO3CIIiIyBaHHSI KPUMIHAIBHUX PABOMOPYIICHB, [0 MOCATAIOTh Ha (YHKIIOHY-
BaHHS €KOHOMIKH JIePKaBH; 5) 30upaHHs Ta aHasi3 iHpopMallii Mpo MPaBOMOPYIICHHS, 10 BILTUBAIOTH
Ha CKOHOMIYHY O€3IeKy JIepKaBH, Ta BU3HAUCHHS CIIOCO0IB 3a1100iraHHs IX BAUHUKHEHHIO B MaOy THBO-
My; 6) TUIaHYBaHHS 3aX0/1iB Y cepi mpoTHIii KpUMiHAIBHUM MPABOIIOPYIICHHSIM, BiTHECEHUM 3aKOHOM
JI0 MOTO TiJICNIZTHOCTI; 7) BUSIBJIICHHS Ta PO3CJIilyBaHHS IIPABOMOPYIICHb, TIOB’SI3aHUX 3 OTPUMAHHSM Ta
BUKOPHCTaHHAM MIKHAPOIHOT TEXHIYHOI JOMOMOTH; 8) CKJIaJaHHs aHATITHYHUX BUCHOBKIB 1 pEKOMEH-
Jauiil Ui Jep>kaBHUX OPraHiB 3 METOIO MiJBUIIECHHS e()EKTUBHOCTI NPUIHATTS HUMU YIPaBIiHChKUX
PpiIIeHb O/I0 PETYIIOBAHHS BiTHOCHH y cepi eKoHOMIKH [8].

HaBezneHi 3aBIaHHS CTaHOBIISITH OCHOBY AisUIBHOCTI KOXKHOTO MPAaBOOXOPOHHOTO oprany. Came
JUIs TX BUKOHAHHSI OCTaHHI CTBOPIOBAIMCH Ta (DYHKIIOHYIOTH 32 paXyHOK (DiHAHCYBaHHS JICPKaBHOTO
Oro/pKeTy. B yMOBax BOEHHOTO CTaHy 3aKOHOJABYO BM3HAYCHI I[iJII HE BIAXOAATH HA APYTMU IUIaH, a,
HaBIAaK{, MAlOTh HAMBUINMI MPIOPUTET, aJuke 3a0e3MeuyloTh CTa0lIbHICT JepiKaBU B CKPYTHUH 4ac
BilicbkoBO{ arpecii. Y 3B’s13Ky 3 UM [IPaBOOXOPOHHI OPTaHU B3a€EMOMIIOTh Ta CIPUSAIOTH OJJHE OLHOMY
y BUKOHAHHI 3aBJIaHb L1IbOBOI Aisu1bHOCTI. [Tompu BkaszaHe, BINOBIIHI 1iJIi TAKOXK Ma€e 6€3110CEPENAHBO
BOEHHHI CTaH, a, TOYHI 3K, ()aKT HOro yBeJeHHs. BoHN He 3HAHIIIN HAaJIeXKHOTO BiToOpaXkeHHs y 3aKOHi
VYipainn «IIpo mpaBoBHii pexkKUM BOEHHOTO CTaHy» , OHAK, YaCTKOBO OCBITIIIOBAJIMCH B IPABOBIH Hay1Ii.

Hocnimxyroun Bkazane nutanHs C. I. IleBko Ta C. O. Ky3HiueHKO BKa3ylOTb, 1110 METOIO BBe-
JIEHHSI BOEHHOTO CTaHy € CTBOPEHHs YMOB JUIsl 3/ilICHEHHSI OpraHaMu Aep:KaBHOI BlIaJy, BiiCbKOBUM
KOMaH/TyBaHHSIM, OPraHaMH MICIIEBOTO CAMOBPSIIYBaHHSI, MiANPUEMCTBAMHE, YCTAHOBAMH Ta OpraHiza-
LisIMMA HaJIaHUX iM MOBHOBa)KEHb Y pa3i 30poiHOI arpecii 4u 3arpo3u Hamaxy, HeOe3rekn epiKaBHil
HE3aJIeKHOCTI YKpaiHu, 11 TepuTopiaibHii minicHocTi. OKpiM 3arajibHOI, IMiIKPECIO0Th HAyKOBIIi, BO-
€HHMI cTaH Mae 1 crierudiuny mety. e BceOiuHe 3a0e3mneueHHs yCHiHuX Aiid 30poiHUX Crit iepxa-
BU. B yMOBax BOEHHOTO CTaHy 30UIbIIYOTHCS TOBHOBAKCHHS BifICHKOBOT BJIa i1, BiZIOYBAETHCS MEPEXil
(byHKLiN OpraHiB Aep:KaBHOI BIaJy 1O BilICbKOBUX OpraHiB ynpapiiHHS. BoeHHuil ctan BBOAUTHCS ax
JI0 IPUIIMHEHHS CTaHy BifiHU, BTOPTHEHHs, Hamaay, O10okaau TepuTopii YkpaiHu, OKpeMux ii 4acTuH 4u
3arpo3| TaKWX Jiif, TOOTO He Mae OOMexeHHs y daci Ail. BoeHHwmit cTan 3yMOBIIOE TIeBHI creruivHi
IPaBOOOMEKEHHS IS JIFoAeH (rpOMaIsiH), MOKITHBICTb 3alIPOBAKEHHST JOJATKOBHX 000B’s13KiB. Takum
YHHOM, TPABOBUH PEXKHUM BOEHHOTO CTaHy Mependadae KOPCTKi i 1HTEHCHBHI TIPAaBOOOMEKEHHS ISt
TPOMAJISIH 1 HAaHIIUPIII JIOaTKOBI MOBHOBAKEHHS /ISl Jiep kaBHUX opraHis [10, c. 173-176; 11, c. 120].

O. II. MaxmypoBa-/IUIUTIOK B X0 aHaIi3y 3MICTy aJMiHICTPaTUBHO-IIPABOBOIO PEXUMY BO-
€HHOTO CTaHy OOIPYHTYBaJIa, [0 METOIO HOTO BCTAHOBIICHHS € CTBOPCHHS HAICKHHUX YMOB 30pOitHUM
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cuiaM YKpaiHy, HIIUM cujiaM Oe3NeKd i 000poHM Ul BiIOUTTS IOBHOMACIITAOHOTO BTOPIHEHHS Ta
3BIJILHEHHS TUMUYACOBO OKYIIOBAaHUX TEPUTOPIii, a TAKOXK 3aXHUCTy IpaB CBOOOJ Ta 3aKOHHUX IHTEPECiB
TPOMAJISH, SIKi MOCTpPaXKJall BiH POCIMCHKOrO arpecopa IUISXOM HaJaHHS aJMiHICTPaTHBHHM Opra-
HaM CIelialbHUX Ta JOJATKOBHX MOBHOBA)KEHb TA BCTAHOBJICHHS IEBHUX OOMEXKEHb JJISI IPHBATHUX
oci6 [12, c. 190].

Merta BBe/ICHHS p&KUMY BOEHHOTO CTaHy, 3a Xxapaktepuctukoro O. B. Koryr — 1ie BiziBepHeHH:
3arpo3H, Bijcid 30poiHOI arpecii Ta 3a0e3neYeHHs] HalllOHAIBHOT O€3MeKH, YCYHEeHHS 3arpo3u HebOes3-
[EKU JIep KaBHIN He3zaslexxHOCTI Ykpainy, ii TeputopianbHiit ninicHocrti [13, ¢. 1173]. besnocepenHbo
3aBJaHHs MisUIBHOCTI IIPABOOXOPOHHOTO CEKTOPY Ta BKIIIOYEHHX JO HHOTO OPraHiB BIAJH B yMOBAaX
BOEHHOTO cTaHy jnociimkyBanuck O. B. [Ipydek, O. M. Bosyiiko Ta B. B. BakapoBuwm, siki BiHeCI# 10
HHUX: @) 3aXMCT BCTAHOBICHOTO KOHCTHUTYIII€0 CYCHIJIBHOTO 1 JIEPKaBHOTO JIaay B YKpaiHi; 0) 0XOpoHy
1 3aXHCT TpaB, CBOOOJ] Ta 3aKOHHHUX 1HTEPECiB IPOMAJISIH, TiIMPUEMCTB, OpraHi3ailiid, yCTaHOB, Cy0’€k-
TiB yciX ()OpM BJIACHOCTI; B) 3aXUCT CYBEPEHITETY Ta TEPUTOPiaIbHOI LiIICHOCTI YKpalHHU; T) OXOPOHY
CYCHIJIbCTBA 1 AEPAKABU BiJl IPOTUIIPABHUX IOCSTaHb; I) 3a0€3MEUEeHHs IPOMAJICHKOr0 HOPSAAKY 1 Ipo-
MaJICbKOI Oe3leKy; 1) IPOTH/III0 3JI0YMHHOCTI 1 IPABONOPYILCHHIM; €) YCYHEHHs IIPUYMH 1 YMOB, 110
CIIPUSIIOTh YIMHEHHIO TIpaBonopymieHs [ 14, c.47].

TakuM YHHOM, METa B3aEMOJIT Ta KOOPIUHALIII TPABOOXOPOHHHUX OPTaHiB B yMOBaX BOEHHO-
r0 CTaHy MOJArae B opraHisailii, 3a0e3rne4yeHHi Ta 6e3rmocepeIHbOMY CIHIBPOOITHHIITBI TPABOOXOPOH-
HUX OpPraHiB IIPU BUPILIEHHI NMTaHb, OB SI3aHUX i3 3aXMCTOM HE3aJEXKHOCTI, TEPUTOPIaIbHOI Lijic-
HOCTI, CYBEPEHITETY HAIIOl JIep)KaBU Ta CyMICHOI peai3allii mpaBOOXOPOHHOI MisIbBHOCTI B KOHTEKCTI
IPOTUCTOSHHS 30BHIIIHIM 3arposam. Ha Hairy AyMKy, 3aBIaHHs B3a€MOZii Ta KOOpAMHALIT JOLIIbHO
PO3LILAATH OKPEMO OAHE Bix oaxoro. Tak, 10 3aBiaHb B3a€MOJIl IPABOOXOPOHHUX OPraHiB B yMOBax
BOEHHOTO CTaHy BiJIHECCHO: no-nepuie, B3a€MOJI0NIOMOTa, KOHCOIIaLlis CHII Ta 3ac00iB y npodinakra-
11, 3an00iranHi Ta NPUITUHEHH]I aAMIHICTPATUBHUX 1 KPUMIHATIBHUX MPABOIIOPYIIEHb, 1[0 BUNHIIOTHCS
B Pi3HUX cepax CyCHiIbHOT KHUTTEISUIBHOCTI ITi]1 Yac Jii BOEHHOTO CTaHy; no-opyee, CliBpOOITHUIITBO
y IUTaHHAX OpOTHAII 30poiiHiii arpecii, 00pOTHOH i3 AisTBHICTIO AUBEPCIHHO-PO3BIAYBaIbHUX IPYI HA
Teputopii Ykpainu; no-mpeme, BUSBICHHS OKpeMux ocib (abo rpyn ocif), 10 BUNHAIOTh KPUMiHAIIb-
Hi, aAMiHICTPaTUBHI IPaBONOPYILLIEHHS, HEPENYCiM, OB’ A3aHi 13 JecTadili3aliel0 HOPMAIbHOIO CTaHy
JKHTTEIISITBHOCTI, @ TAKOXK CIIPSIMOBaHI Ha IOBaJICHHSI KOHCTHTYIIIHHOTO JIay, TIOPYIISHHS CyBepeHiTe-
Ty Ta TEPUTOPIATBHOT IIUTICHOCTI KpaiHH, TOIIO; no-Yemaepnie, CIPUsSHHS BINCHKOBOMY KOMaH/1yBaHHIO
Ta BIHCHKOBUM aJIMIHICTpAIisIM Y BUKOHAHHI HUMH BU3HaueHHUX 3akoHOM Ykpainu «IIpo npaBoBwuii pe-
’KMM BOEHHOTO CTaHy», a TAKOX iHIIMMH HOPMaTHBHO-IIPAaBOBUMHM aKTaMH IpaB, 000B’SI3KiB, 3aBOaHb
Ta QYHKUIH; no-n’ame, cniBmnpais B 3a0e3ME4YCHHI Ta peasi3allii 3axX0/liB IPAaBOBOTO PEKUMY BOEHHOTO
CTaHy, @ TAKOX BUSIBJICHHI Ta YCyHEHHI (h)aKTOPIB 1 yMOB, SIKi MIEPEIIKOKAIOTH IPOLECY IX HATIEHKHOTO
BUKOHAHHS; no-wiocme, 3a0€3MEUCHHS IPUTATHEHHS 10 IOPUIMYHOI BiIIIOBITAaIEHOCTI OKPEMHUX 0Ci0
Ta TPy, AKi BUNHSIOTh KPUMIHAJIBHI Ta aIMIHICTPATUBHI TPABOTMIOPYIICHHS, 1ECTA0LTI3y0Th CUTYAIIiF0
B CyCIIJIbCTBI, YMHATH CYNPOTUB 3aKOHHIN peai3allii 3aX0/iB IPAaBOBOTO PEKUMY BOEHHOTO CTaHy Ta
TMIEPEIIKOPKAIOTh HOPMaJIbHIN TisTIBHOCTI OPraHiB JIepKaBHOT BII/IM Ta MPABOOXOPOHHUX OPTaHiB.

B cBo10 uepry n0 3aBaaHb KOOpAMHALIIT IPABOOXOPOHHMX OPraHiB B yMOBaX BOEHHOTO CTaHy Bij-
HOCSIThCS HACTYIIHI: no-nepute, OpraHizalis yMoB Ta (aKkTopiB, sIKi CIIPUAIOTH 3aKOHHIH Ta epeKTUBHICTh
B3a€MOJIi1 IIPAaBOOXOPOHHUX OPraHiB NP BUKOHAHHI NOKJIAJEHUX Ha HUX 3aBJaHb 1 QyHKUIH; no-opyee,
BUPOOJICHHSI CTparerii CIiBpoOITHUITBA Ta BU3HAYSHHSI MIPIOPUTETIB SIKi MTOTPEOYIOTh CIUIBHOI AiSUTBHO-
CTi TIPABOOXOPOHHHX OPraHiB Y KOHTEKCTI BIUIMBY Ha HUX YMOB IIPAaBOBOTO PEXHMY BOEHHOTO CTaHY;
no-mpeme, OKPECICHHS IUISXIB Ta 0COONMBOCTEW MOEAHAHHS CHII, 3aC00IB, peCypCiB IPAaBOOXOPOHHUX
OpraHiB B MPOLEC] MPOTHIIT aIMIHICTPATHBHUM Ta KPUMIHAIBHUM MPABOMOPYIICHHSM, y TIEPIIY Yepry,
TIOB’SI3aHUX 13 HAHECEHHSAM LIKOAU KOHCTUTYLIHHOMY Jady, TEPUTOPiabHill LiNICHOCTI Ta CyBEPEHITETY
HAILIOI IepyKaBy; no-uemeepme, CPSMYBaHHS JisJIbBHOCTI TPaBOOXOPOHHHX opraHiB 0/10 3a0e3ne4eHHs
BUKOHAHHS 3axozuB IPaBOBOTO PEKMMY BOEHHOIO CTaHY, @ TAKOX Pealli3allil iHIINX 3aX0/iB, IPOLELYP Ta
onepaum TOB’5I3AHIIX i3 CIIPUSHHSM €(EKTHBHII poOOTi BiCHKOBOTO KOMaH/IyBaHHsI Ta BIHCHKOBHX a/IMi-
HicTpaiit; no-n’sme, MATPUMKA SKOCTI Ta eEKTUBHOCTI B3a€MOJIi IPABOOXOPOHHHX OPTaHIB JiepyKaBU
B YMOBaX 3aIPOBaKEHHS [IPABOBOTO PEKUMY BOEHHOTO CTaHy B YKpaiHi.

BucnoBku. Came Tak, Halll OIS, BUDVIAAAE METa Ta MepetliK 3aBAaHb B3a€MOii Ta KOOpAUHA-
i1 IPaBOOXOPOHHUX OPraHiB B yMOBaX YBEIEHHS IIPABOBOIO PEKMMY BOEHHOTO CTaHY, SIKi 3MiCTOBHO
Ta JOCUTh BUYEPIIHO XapAKTEPH3YIOTh IPYIH TUX NPOOIEM, Ha BUPIIICHHS SKHX CIIPAMOBAHO 3aCTOCY-
BaHHS 000X KaTeropiii. Ix 3arabHUM HEJOTIKOM € BiICYTHICTh BUCBITICHHS y 3aKOHO/IAaBYMX MTOJIOKCH-
HSX, IO 3yMOBIIOE HEOOXIIHICTh MepepoOKH YMHHUX HOPMATHBHO-TIPABOBHX aKTiB, SIKi PETYIIOIOTh
BKA3aHMH B CTATTi MPABOBUI PEKHUM Ta BHECSHHS 10 HUX BiAMOBITHUX JOTOBHEHb.
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PEAJII3ALIA IIET ITPAB JIIOJIMHU B KOHCTUTYIIHHUX MPOEKTAX
VKPATHCBKHUX MUCJIMTEJIB XIX CT.

REALIZATION OF THE IDEA OF HUMAN RIGHTS IN THE CONSTITUTIONAL
PROJECTS OF UKRAINIAN THINKERS OF THE NINETEENTH CENTURY

Merorw cTarTi € KOMIUIGKCHHH aHalli3 3MiCTy Ta O0COOJMBOCTEH BilOOpaXKeHHS
KOHIIENUIi MpaB JIOAMHM B KOHCTUTYLINHHMX iHILIaTHBaX YKPaiHCBKHUX IHTENEKTyasiB
XIX crT., a TAKOXX Y BU3HAYEHHI IXHBOTO BIUIUBY Ha ()OPMYBaHHS HalliOHAJILHOI IPaBOBO1
TpaJullii Ta yKpaiHCHbKOTO KOHCTHTYIIOHAJI3MY. Y CTaTTi IPOAHAIi30BaHO KOHCTHUTY LI~
HI IIPOeKTH yKpaiHChknX muciuteniB XIX cromitrs, a came «KHuTY OyTTS yKpalHCHKO-
ro Hapoay» M. Koctomaposa, «Hauepku Koncrutyiii Pecriyomikuy I. Annpy3pkoro ta
«Binpny Crinky» M. JIparomanoBa. AKIICHTOBAHO yBary Ha CTYIICHI BiJJOOpakCHHS B
HUX i/l IpaB JIIOIUHU Ta iXHBOTO BIUIMBY Ha PO3BUTOK HalliOHAJbHOI NMPaBOBOi Tpa-
quiii. [IpoaHaizoBaHO MiXO aBTOPIB 10 BU3HAYEHHS NPaB i CBOOOJ JIFOIUHHU, IXHIO
B32€MO/III0 3 KOHLEIIIEI0 HAPOAOBIALMs, @ TAKOXK MEXAaHI3MU 3a0€3M1€UeHHS 1IUX [IPaB.
BcraHoBIeHO, 1110 KOHCTHUTYIIHHI i/1e1 YKpaiHChKHUX MHCIHTEINIB Bi0OpaXkanu 3arajib-
HOEBPOTICHCHKI JIEMOKpATHYHI TEHACHIIIT, 30KpeMa iiel colianbHOl piBHOCTI, TPOMa/IsTH-
CBKHUX IIPaB i aBTOHOMIT MICLIEBOTO caMOBpsyBaHHs. 3’sicoBaHO, 110 M. Koctomapos
TPAKTyBaB IIpaBa JIOAUHU Yepe3 peliriiino-MopansHy npusmy, I. AHAPY3bKHH — SIK OC-
HOBY CyCIILIBHOI piBHOCTI, @ M. JlparoMaHoB 3anporoHyBaB KOMILICKCHHH KaTaJlor npas
1 cBOOOJ, 10 BUNEpemKaB CBiil yac. JloBeneHo, 10 (bez[epanlcrc5K1 inei BimirpaBayu
Ba)X/IUBY POJIb y POPMYBAHHI yKPAaiHChKOT KOHCTUTYLIHHOT yMKH, OCKIIbKH 3a6e3medy-
BaJIM OayaHC MK TpaBaMHM JIFOIMHH Ta MPUHINIIAMH JEPKaBHOTO ycTporo. [IpocTexe-
HO BIUIMB IIMX KOHIENIIH HA MOAJBLTY €BOIIOLII0 YKPATHCHKOTO IIPaBOBOTO MUCIICHHS,
30KpeMa Ha JIep)KaBHO-IIPaBoBi nporecu nodarky XX cromiirrs. [ligkpeciaeHo, o KoH-
CTUTYLIHHI IPOEKTH YKPATHCHKUX MMCIIUTENIB CTAIH iACHHUM MiAIPYHTAM Ui hopMy-
BaHHS Cy4acHOT0 YKPaiHCHKOI0 KOHCTUTYLIOHAi3My. BCTaHOBIIEHO, 1110 KOHLEMIIIT IIpaB
JEOAWHH, CPOPMYIbOBaHI YKPAiHCBKUMH MHUCTHTENSIMUA XIX CTONITTS, Maliy He JIHIIe
TEOpeTHYHE, a i PaKTUIHE 3HAUCHHS JUIS MOJMITHIYHHUX PYXiB HACTYITHUX €IOX. AHali3
MOKa3aB, 10 PO3pOOJICHI HUMH KOHCTUTYIIiHI IPUHIIUIINA CTAIA OCHOBOIO JIJIsl (JOpMY-
BaHHsI MPABOBUX JIOKYMEHTIB 100U YKpainchkol peBostornii 1917-1921 pokiB Ta Bruiu-
HYJIM Ha MOJAIbIIy po30yI0By YKpaiHCHKOT IepKaBHOCTI. BUBYEGHHS KOHCTHUTYIIHHUX
poekTiB XIX CTONITTA € BaXIIUBUM Ul PO3yMiHHS €BOJIIOLIT IPaBOBUX iJel B YKpaiHi
Ta {XHBOIO 3HAUEHHS y Cy4aCHOMY KOHCTHUTYLiI{HOMY Ipoleci.

Kniouosi cnosa: npasa noounu, Kupuno-Megodiiecvike mosapucmeo, npasosa
oymka, M. Kocmomapos, M. JIpacomanos, I1. Anopiiscokuil.

The purpose of the article is a comprehensive analysis of the content and features of
the reflection of the concept of human rights in the constitutional initiatives of Ukrainian
intellectuals of the 19th century, as well as in determining their influence on the formation
of the national legal tradition and Ukrainian constitutionalism. The article analyzes
the constitutional projects of Ukrainian thinkers of the nineteenth century, namely,
M. Kostomarov's «Book of Being of the Ukrainian People,» H. Andruzky's «Outline of
the Constitution of the Republic» by G. Andruzky, and «Free Union» by M. Drahomanov.
The author emphasizes the degree to which they reflect the idea of human rights and
their impact on the development of the national legal tradition. The author analyzes their
approaches to defining human rights and freedoms, their interaction with the concept

© MIJJIUITHWIA P.O. —3106yBau kadeapu npasa Ta my6iusoro ynpasiinas (3BO «YuiBepcuter
Kopounst Janunay) https://orcid.org/0009-0004-7565-2991
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of democracy, and the mechanisms for ensuring these rights. The author establishes
that the constitutional ideas of Ukrainian thinkers reflected pan-European democratic
trends, particularly social equality, civil rights, and local self-government autonomy. It
is found that M. Kostomarov interpreted human rights through a religious and moral
prism, H. Andruzky — as the basis of social equality, and M. Drahomanov proposed
a comprehensive catalog of rights and freedoms ahead of its time. It is proved that
federalist ideas played an essential role in forming Ukrainian constitutional thought, as
they ensured a balance between human rights and the principles of the state system. The
author traces the influence of these concepts on the further evolution of Ukrainian legal
thinking, particularly the state and legal processes of the early twentieth century. It is
emphasized that the constitutional projects of Ukrainian thinkers became the ideological
basis for the formation of modern Ukrainian constitutionalism. It is established that the
concepts of human rights formulated by Ukrainian thinkers of the nineteenth century
were theoretical and practical for political movements of subsequent eras. The analysis
shows that the constitutional principles they developed became the basis for forming
legal documents for the Ukrainian Revolution of 1917-1921 and influenced the further
development of Ukrainian statehood. Studying constitutional projects of the nineteenth
century is essential for understanding the evolution of legal ideas in Ukraine and their
importance in the modern constitutional process.

Key words: human rights, Cyril and Methodius Society, legal thought, M. Kostomarov,
M. Drahomanov, P. Andriyivsky.

IMocranoBka npodiaemu. JlocnikeHHs peanizauii i1ei npas JTIOIUMHE B KOHCTUTYLIHHUX IIPOEK-
Tax yKpaiHChKHX MUCIHTENIB XIX CTONITTS € BOYKIIMBHUM JUTSl PO3YMiHHS ICTOPHYHHX 3aCajl YKPATHCHKOTO
KOHCTUTYLIIOHAJi3My Ta Horo eomrowii. Briponosx XIX cTomiTTs yKpaiHCBKI iHTEIEKTyalu HaMarauiucs
MO€/THATH €BPOTEHCHKI KOHIICIIIIT MPUPOAHUX TpaB i cBOOOHN 3 HAIIOHAIBHUMHE TPAIUIISIMU TIPABOTBO-
peHHs, GOpPMYHOUH BIacHe OaueHHsI ACPIKABHOTO YCTPOK. Y IXHIX MPOEKTaX BiJ0OPaKEHO MPAarHEHHS 3a-
KPIMUTH AEMOKPATHYHI IIPUHIIMITH, 3aXUCT IPOMAJITHCHKUX TPaB Ta 3a0€3MeYUTH PIBHOBAry MiX BIIaJI00
1 cycHniabeTBOM. BoHM po3misiiany mpaBoBy AepiKaBy SK MEXaHi3M OOMEKEHHs CBaBIIUIA BIaM Ta rapaH-
TyBaHHSI OCHOBOIOJIOKHUX CBOOO/, 110 BiJIMOBIIAJIO TEHACHIIISIM €BPOIEHCHKOT KOHCTUTYIIHHOT TyMKH.

Oxpemy yBary ykpaiHCbKi MUCIHATEN npnz[inymn IUTaHHSIM HapOJHOTO MPEICTaBHULITBA, aB-
TOHOMIi, CaMOBPsUyBaHHs Ta COLIalbHUX FapaHTIH, IO CTAIO BAXIMBOIO INEPEAYMOBOK s Hop-
MyBaHHsI Cy4aCHOIO IIPAaBOBOTO MHCIICHHS. AHalli3 KOHCTUTYUIHHHX [POEKTIB JO3BOIISE IPOCTEKUTH
TpaHcdopmariiro el mpas JTIOAUHA Ta 1X BiLOOpaKeHHS B ITOJITHKO-ITPABOBUX KOHIIEMIISX TOTO dacy.
JlocimiKeHHS IMX MUTaHb € KJIOYOBUM JUIsS PO3YMIHHS iICTOPUYHOT CMaJAKOEMHOCTI Ta PO3BHUTKY Cy-
YaCHOTO YKPaiHCHKOIO KOHCTUTYLiHHOTO nporecy. CrnaupHa yKkpaiHcbKux MucauteniB XIX cTomiTrs
BIUTHHYJIA Ha (pOPMyBaHHS OCHOBHHUX NPHHIMIIB YKPaiHCHKOI JepkaBHOCTI y XX CTOMITTI, 30KpeMa
B IIPOLEC] NPUMHATTS KOHCTUTYLIHHUX aKTiB.

Posrsi iXHIX i1eil 103BoJIsiE TIIUOIIE YCBIIOMUTH BHECOK YKPAlHCHKOI JIEPKAaBHHUIBKOT Tpa-
JIUIIIT Y CBITOBUH KOHCTHTYIIIOHATI3M, & TAKOXK BU3HAYMTHU MPABOBI MEXaHI3MU 3aXHUCTY TPaB JHOIHMHU
y ICP’)KaBHUX YTBOPEHHSIX, 110 ICHYBAJIM Ha YKPAiHChKUX 3eMJISIX. 3 OTIISAY Ha Cy4acHI BUKIMKU y cdepi
IpaB JIFOIMHH, & TAKOXK MPOLECH JIEMOKpaTH3allil Ta eBporieiicbkol iHTerpauii YkpaiHu, 3BepHEHHS 70
ICTOPUYHUX JUKEpeJ YKPaiHChKOI KOHCTUTYLIMHOI JyMKH € BaXKIMBUM SIK 3 HayKOBOi, TaK i 3 CyCHiJIb-
HO-TIOJIITUYHOT TOYKH 30DY.

AHaJIi3 ocTaHHIX A0cixKeHb i myOnikanii. 3aranpHuil oI JiTepaTypu CBLAYUTH Ipo Oara-
TOTPAHHICTh 1 KOMITJICKCHICTB JOCIII/HKCHB, IPUCBIUYCHUX PO3BUTKY KOHCTUTYIIIHHUX 116l Ta MpaB JIto-
JIUHU B YKPATHCHKIH MOTITUKO-TIpaBOBil aymini. [IpeacraBiieHi Jkepena OXOIUTOITh IUPOKHI CIICKTP
ACIICKTIB, TIOYMHAKOYM BiJl aHANI3y KOHKPETHMX KOHCTUTYI[IHHHX NMPOEKTIB 1 3aKiHUYIOUH 3arajibHOI0
XapaKTePUCTHKOIO KOHLETIIIH AepKaBHOTO YCTPOIO B YKPATHCHKIN MOMITHYHIN AyMITi.

MeTO10I0T14HO0 OCHOBOIO HAIIOr0 AOCIiKeHHs cTany npaui B. T'op6ais, P. I'y6u, B. XKynuu-
ka, K. KocriBa, M. Kynuaxka, 1O. JleBenus, O. CantoBchKoro Ta iH. AHai3 npaib 3rajJlaHuxX BUCHUX Ja€
MIJICTaBU CTBEPPKYBATH, IIO JOCIIJDKSHHSI KOHCTUTYLIHHUX i€l B YKpaiHCBKil MOJIITHKO-TIPABOBIN
TPaJHLIiT 3aJIHIIAETHCS BAKIMBHM HAIPSIMOM HAayKOBHX PO3BinOK. [IpeacTapieHi kepena JaloTh MOXK-
JIUBICTh TIMOOKO OCMHUCIUTH (POPMYBaHHS KOHCTHUTYIIHHUX TPaAMIid YKpaiHH, PO3BUTOK KOHIICTIIIT
paB i CBOOOI JIFOJIMHY Ta BIUIMB LIUX 176l HA MOAAJbIIE CPKABOTBOPCHHSL.

MeTol0 cTaTTi € KOMIUIEKCHUI aHAaJi3 3MICTy Ta 0COOIMBOCTEN BiJOOpaXKeHHsI KOHLEMLIT pas
JIIOIMHY B KOHCTUTYLIMHUX iHiLiaTHUBaxX yKpaiHChKHUX iHTenekTyaliB XIX CT., a Takox y BU3HAYEHHI
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{XHBOTO BIUIMBY Ha ()OPMYBaHHS HaLlIOHAILHOI IPaBOBOI TpaauLii Ta yKpaiHCHKOI0 KOHCTUTYLIOHAI3-
My. [l tocArHeHHs 1iel MeTH HeoOXiHO BUPIIIUTY J1Ba OCHOBHI 3aBaaHHs. Ilepiie — 3ailicHUTH cuc-
TEMaTU3allil0 Ta MOPIBHSUIBHUI aHalli3 OCHOBHUX KOHCTUTYLIHHHMX IPOEKTIB I[LOTO MEPiOLy, 30KpeMa
TXHIX MIAXOMIB 10 BU3HAUCHHS MpaB 1 CBOOO/ JFOIUHN Ta MEXaHi3MiB IXHBOTO 3a0e3neueHHs. [Ipyre —
MIPOCTESIKUTH PO3BUTOK MPABOBUX 17IeH, TOB’I3aHUX 13 TIPAaBAMHU JIFOJIUHH, B KOHTEKCTI MOJITHYHHX 1 CO-
HianbHO-TIpaBoBUX MporeciB XIX cToMITTS, BUSHAUNUTH iXHIO CHAJKOEMHICTh Y TIOAAJBIIIN €BOIOLT
YKpaiHChKOT KOHCTUTYIIMHOT yMKH Ta Cy4aCHOTO IPABOBOIO PETYTFOBAHHSI.

Buxiiag ocHOBHOro Marepiaiy. YkpaiHCbKa MOJITHKO-IIpaBoBa AyMKka XIX CTOIITTS o3HaMe-
HyBaJIacsl IOSBOIO HU3KH KOHCTUTYIIHHHX IPOEKTIB, y SIKUX MPOTPECHBHI MHUCIUTEII 3aKJIa aly Mij-
BaJIMHH HAPOIOBIAIA, TIpaB i CBOOO JIOAMHHU Ta HAIIOHAIBHOI piBHOMpaBHOCTI. B ymoBax Ge3mep-
JKABHOCTI Ta IMIEPCHKOTO THITY YKPATHChKI 1HTEJICKTYaJId pO3pOOIIsIH Bi3il MallOyTHHOTO JIEPKaBHOTO
YCTPOIO, CIIMPAIOYNCh HA iJealid JeMOKpaTii, ¢enepaniamMy Ta rymaHizmy. 30KpemMa, IporpamMHi JOKy-
meHTH Kupuno-Medoaiieskoro 6parctea (Mukonu Kocromaposa Ta ogHOmyMIiB), mpaii Muxaiina
JlparomanoBa Ta I'eoprist AHAPY3bKOTO CTAIM CBOEPIIHUMH «KOHCTUTYLISIMU B 33yMi», 110 IIepeyBa-
JIM Hi3HILIOMY JIep>KaBOTBOPUOMY IIPOLIECY.

VkpaiHii MaloTb 0araToBiKOBUI 10OCBiJ KOHCTUTYLIHOTIO MIPOLIECY, 110 MiATBEPILKY€ETHCS CTBO-
PeHHsIM TIepIoi y cBiTi koHCcTHTYLIT — Koncturymii [Tiunuma Opnuka 1710 poxy. Lleit noxyMeHT cTas
MEPIIUM 3Pa3KOM TPABOBOTO PETYITIOBAHHS JIEP)KABHOTO YCTPOIO, SIKUH MICTUB MPUHIIAIIH MOALTY BJa-
U, BU3HAa4YaB 000B’S3KH JICP)KaBHUX OpPraHiB Ta rapaHTyBaB IEBHI MpaBa HacelieHHI0. BiH BuIepeiuB
€BPOTNEHCHKI Ta aMEPUKAHCHKI KOHCTUTYIIIMHI aKTH, 110 CBITYUTh PO BUCOKHI PIBEHB IOJIITHKO-TIPA-
BOBO{ lyMKHU YKpaiHIIiB.

OpnHiero 3 kmouoBux ineil Koneruryuii Oynno 3abe3nedeHHs npas i cBoOox onuHu. Xoda J10-
KyMEHT HE MICTHB OKPEMOT0 PO3JUTY HpO IpaBa JIIOAWHM, BiH IependayaB HA3KY MOJIIOKEHB, CIPSIMO-
BaHMX Ha 3aXHCT HACEJCHHs BiJ 3JIOB)KMBAHb BIAJI0N0. 30KpeMa, TeThbMaH 3000B'I3yBaBCs 3aXHIIATH
HACEJICHHS BiJl HAJIMIPHUX MOAATKIB 1 MIOBMHHOCTEH, & TAKOX MiATPHUMYBATH BIOBHUIIb 1 CUPIT [S].

KoHctutynist Takok 0OMeKyBasia BIaJy TeTbMaHa, BCTAHOBIIIOIOUHM MPUHIUIN TTOIUTY BIIAJIH.
Bona nepenbavana ctBopeHHs [eHepaibHOT pajiu, sika Masia 30upaTics TPU4i Ha PiK 1 CKiIaganacs 3 re-
HepaJbHOI CTapIINHHU, IIOJIKOBHUKIB Ta NMPEACTaBHUKIB Bil KOXKHOTO MoNKy. Lle 3a0e3meuyBano ydacTs
PI3HUX BEPCTB HACENICHHS y IPUITHATTI JepPKABHUX PIllICHb.

BasmmBnm acnektroM KonctuTymii Oyrmo 3a0e3nedeHHs He3aleKHOCTI cymaoBoi Biagd. [eHe-
paJbHUIA cyq MaB OyTH HE3aJEe)XHUM BiJl reThbMaHa, 110 TapaHTyBalo O0'€KTUBHICTH Ta HEyIepemKe-
HICTh CymouMHCTBA [2, ¢. 157].

Le#t TOKyMEHT € CBIAUEHHSIM TOTO, 110 YKpaiHIli MaIOTh IMOOKI KOHCTUTYIIHI TpaaUIil i € aB-
TOpaMU OfHi€ 3 mepIINX KOHCTUTYLIH y cBiTi. Konctutynis [Tnnuna Opauka Oyia npuitnsrta Ha 77 po-
KiB paHillle 32 aMepUKaHCbKy Ta Ha 81 pik paHille 3a MOJbCbKY KOHCTUTYII{, 110 HiJKpecioe 1i icTo-
PHUYHY 3HAYYIICTh.

VY XIX ct. ykpaiHChbKi MUCIUTENI ChOPMYBAIIH SK MiHIMYM TPU KOHCTUTYLiHHI npoekTH. Humu
MOXHa BBaXaTH «KHury OyTTst ykpaincbkoro Hapoay» (1846 p.) M. Koctomaposa, «Hauepku Koncru-
tyuii PecyOniku» (1850 p.) I. Anapysbskoro, «Bineny Cinky» (1884 p.) M. JIparomaHosa.

XapakTepusyrdr 3aKiIajicHi B KOKHIH 3 WX Mpallb i/1ei, CIIiji KOHCTATyBaTH, 1110 OJHHM i3 Iep-
IMX KOHCTUTYIIHHUX npoekTiB XIX cT. Oyna nporpama Kupuno-MedomiiBecskoro 6parcrsa — «Kuura
OyTTs yKpaiHchKoro Hapoay» («3akoH boxwuii»), siky Harcas M.Kocromapos. 3a cTHiieM BUKITATY — LIe
0OTpYHTOBYBAHHS 1CTOPUYHOI Micii Ykpainu y ¢opmi 6i0miitHoT mpuTyi.

Y «Kuusi OyTTs yKpaTHCHKOrO HApOLY» i/ies JOTPUMAHHS NPAB i CBOOO JIIOIMHH TICHO MOB’sI-
3aHa 3 PENriHHO-(PiIOCOPCHKUMU KOHIEIIIAMH, SIKi aBTOp BUKJIAJA€ YEPE3 IPH3MY XPHCTHAHCHKOL
CTHKH Ta iflealliB Ko3albkoi 100u. Ha Halry 1yMKy BapTo BHOKDEMHTH JCKiIbKA ACIICKTIB B MEXKAX SKUX
BiOyBaJOCs yTBEpIKEHHS 1/1€1 IpaB i CBOOO JIFOMHY, 30KpeMa:

— BJIajJa TIOBUHHA OyTH CIIYXIHHSM, a HE MMaHYBaHHSM, OCKiIbKKM Bor cTBOpUB sroel piBHUMHU
[8, c. 89];

— HaceJIeHHS KpaiHu (KO3aKM) 1/1eali3yeThCcs SIK CIUIBHOTA BUIBHHX 1 PIBHHX 0CI0, Jie KOXKEH,
HE3aJIeXKHO BiJI MOXO/KEHHS, MaB piBHI npasa [12, c. 115]. [ns gocsrHeHHs couianbHOI piBHOCTI MPo-
MOHYBAJIOCS JIIKBIAYBAaTH KPIMaNTBO if 0OMEXHUTH MpaBa JBOPSHCTBA, SIKE HEXTYBAJIO XPUCTUSHCHKUMU
iIeIMH Ta MIHHOCTSIMHU;

— BJIaJIa B KpaiHi e JOTPUMYIOThCS ITpaBa i cBOOON IpPOMaIsiH MOBUHHA ()OPMYBATHCS Ha IIPHH-
LIUIIax JIFOOOBI Ta CIPaBEUIMBOCTI i peallizyBaTHCs y BUDIISI MAapaIUurMH «BJIala-CyKiHHS,;

— yCi WICHHU CYCHUILCTBA Majii OyTH HaJllJICHI pIBHUMH JIEMOKPaTHYHUMH ITpaBaMK — CBOOO/T CO-
BICTI, CJIOBa, PIBHOCTI IEpeJi 3aKOHOM, TOIO. Tak caMo JJOBOAMIOCS TPaBO KOXKHOTO Hapoay (cy0’exra
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Axmyanvni numanHs 10pUOUUHOT Hayku

KoH(peznepaii) po3BUBATH 1 BUKOPUCTOBYBATH PiIHY MOBY, KYJIbTYpY il 0cBiTy. OcTaHHE MOJKHA TPAKTy-
BaTu K Npoo0pa3 NPUHIMITY 3aXUCTY IIPaB MEHILINUH 1 HAalllOHAIBHOI 1IEHTHYHOCTI.

Xoua gistibHICTh Kupuo- Me(boz[i'chmcoro 6paTCTBa Oyna mBHKO mpHaylIeHa, «Kuura OyTrs
YKpAiHCHKOTO HAPOLY» 3aKjiaja ineiinnii QpyHameHT pralHCLKOFO HALliOHAIbHO-BU3BO/ILHOTO PYXYy.
Iii inei npo piBHICTb, HAPOZONPABCTBO i enepallito CIIOB’SH CIPABHIIN BIUIMB Ha HACTYIIHI OKOIIHHS:
Bix rpomafiBiiB 1860-x mo aisviB no6m peBomtorii 1917-1920 pp., siki Oaumin cebe CrajkoeMIISIMU
KHPHI0-MePOIiiBCbKUX MPAarHEHb.

Ile oxuH i3 mepuMX KOHCTUTYLIHHIX NIPOEKTIB po3pobuBs inwmmii 4ien Kupuio-Medoxiiscsko-
ro oparcrea, I. Annpysekuii B 1850 poui. Horo npaust «Hasepku Koncruryuii PecryOniki» crana
I1iICYMKOM IOLIYKiB MOJEI JepKaBHOCTI, sika O 3abe3nednia cBO6OAY Ta CIPaBEUIMBICT Ul HApO-
niB Cxinnoi €sponu. e Brponosx 1846-1847 pp. I. Annpy3sKkuii Harucas JiBa BapiaHTH MPOCKTY —
«IIpOEKT TOCSITHEHHSI MOKIIBOTO CTYIICHS PIBHOCTI 1 CBOOO/HU (TIEPEBaXKHO B CIIOB’THCHKUX 3EMIISIX )»
Ta «lmean gep:xkaBuy, y SIKUX yXKe MOPYIIyBaB MOMITHKO-TIPABOBI ITMTAHHsI piBHONpaBHOCTI [1].

VY xonctutyniiiHoMmy mpoekTi I Anzapysskoro 1850 poky 3a0e3medeHHs] piBHOCTI IpaB i CBO-
001 rpoMajisiH JOCSATaOCs Yepe3 HU3KY JeMOKPATHUHUX MPUHIMIIB. IIpoekT nependauaB CTBOPEHHS
(eneparii cemu CIOB'SIHCBKUX ILTATiB, KOXKEH 3 SIKUX MaB BJIACHI OPraHM BIaJM, OOpaHi HaCEJIeHHSM,
IO CIIPHSUIO TOJITHYHIH PIBHOCTI. OCHOBHOIO aJIMIHICTPATHBHOO OJMHULICIO BU3HAYANACS CaMOoBps/I-
Ha TPoMajia, 1o ckiajanacs 3 npuOausto 2000 poauH, e BCI WICHH My PiBHI IIpaBa y NPUAHATTI
pimens. BubopHi mocaau B rpomMazax i mrarax Oyiau JOCTYITHI U BCIX TPOMaJIsH, HE3aJIeKHO BiJ 1X-
HBOTO COIIaJIbHOTO TIOXO/PKEHHSI, IO 3a0e3ne4uyBao piBHICT MoxinBocTel [4, ¢. 280]. [TpoexT Takoxk
nepenbadaB CKacyBaHHsS KpillallTBa Ta CTAHOBUX IPUB1NIEIB, 10 JIKBiIOBYBAJIO COLiaIbHY HEPIiBHICTb.
3abe3neueHHs IPOMAISIHCBKUX CBOOOJ, TaKUX SIK CBOOOJA CIIOBA, APYKY Ta 300piB, FapaHTyBaJIO PiB-
HICTb y peanizauii ocobucTux npas. CygoBa cucTeMa, He3alexHa BiJl BUKOHABYOI Bilaau, 3a0e3neuyBa-
J1a piBHICTB Mepe;] 3aKOHOM JIUTsI BCiX rpoma/isiH. [IpaBa i CBOOOIH JTFOMMHN B KOHCTHTYIIHHOMY TPOEKTI
I AHApY3pKOTO HE KOHKPETH3YBAINCS Y BHIVIAAI OKPEMOTO PO3TOPHYTOTO CIIMCKY, MPOTE 3 HA3BH Ta
3MICTY HOT0 YepHETOK OYEBH/IHO, 10 KJIKOYOBOK METOI OYIIO HOCATHEHHS «PIBHOCTI 1 CBOOOII».

Inei I. Anapy3bKOTrO BiioOpakayiv BIUIUB €BPOIEHCHKOTO JIiOepalizMy Ta peBONIIOLIIHHUX PYXiB
cepenunn XIX cT. MoXHa NPUIyCTUTH, 1O B Horo pecmy0mini Manu OyTH CKacOBaHi CTaHOBI IPUBI-
e 1 KpiocHe NpaBo, 3a0€3MEUeHO PIBHICTh IPOMAJISH HE3aJIEKHO BiJ] HallloHANBHOCTI (ake denepa-
ISt 3aJyMyBaJlach SIK COI03 PIBHONIPABHUX HAPOIIB), 3aIPOBAKEHO BHOOPHICTH OPTaHiB BIIAJIH TOIIO
[3, c. 11]. Xou meTanpHUX cTaTeil PO TpaBa JIFOAUHU JOKYMEHT HE HABOJWB Y BIJIOMHX (pparMeHTax,
caMm 3aayM «IPOTPECHBHOIO Ta CIIPABEIUIMBOTOY» CYCIIUIFHOTO YCTPOIO 03HAYAB OPI€HTAIII0 HA 3aXUCT
¢B0001 0COOH 1 HAPOIIB.

Ha sxasnb, BIUTMB KOHCTHTYLIIHHOTO IPOEKTY . AHIPY3bKOrO Ha Cy4acHHUKIB OyB 0OMEKEHUM — de-
pe3 TaeMHICTS 1 pernpecii Horo inei He orpumanu posronocy y XIX cr. TBip mponexaB y >KaHIapMCbKHUX
apxiBax J10 o4yaTky XX CTOMNITTS, TOX IIPSAMOI0 BIUIUBY Ha (hOpMyBaHHs TOAIIIHIX IPOrpaM BiH HE CIpa-
BuB. OnHak icropuuao «Hauepkn Korcturymii PecrryOmikmy BasIHBi sIK CBITYEHHS TOTO, IO BXKE cepe-
nuHa XIX CTOMTTS MOporIia B YKpaiHCHKOMY CepeIOBHII JyMKY ITPO MOXIIMBY KoH(eaepaito uu dere-
partiro HapoJIiB, y sIKill YkpalHa MaTUMe pIBHOIIPABHE MICIIE, a IMIIEPChKHIA THIT Oyzie yeyHyTo. DakTHUHO
I'. AHpy3bKUi TIEpIIMM OKPECIIUB MOJIEIb, OJIM3bKY 710 MaOyTHIX 116l PO HE3aJIeKHICTh YKpalHu Ta
MDKZIeprKaBHY CHIBAPYKHICTh Ha MOCTiMIIEpcbKoMy IpocTopi. Koy Ha noyarky XX CT. yKpaiHCBKi 10-
JITWYHI 1is191 3HOBY ITiAHSUTM TUTAHHS PO aBTOHOMIIO YW HE3AJICXKHICTh YKpaiHH, BOHH MOIJIM OTEPTHCS
Ha IHTEJIEKTyalIbHy TPAAULIII0, OTHUM 13 JpKepen sKoi (X0 i Mao BijoMum) OyB rpoekT I. AHIpy3bKOTO.

Uu He HaiiBupasHinie ifei mpas i cBOOOA JHOAMHU Biz[06pa>1<eH0 B npaui M. I[paFOMaHOBa
«Boubhbiii Cotos — Binbra Crinika. IIpoext yKpaiHChKOI MOMITHKO-COLIAIbHOT IPOrpaMuy, skuii Oys
Ol'[y6JI1KOBaHI/II/I B XKenesi B 1884 p. Lleit 1OKyMEHT CTaB IepLINM BIIL 4aciB JICKaOPHCTIB MPOEKTOM
KOHCTHUTYMIi iMIiepii PoMaHOBHX, III0 MiCTHB J€TaJbHUI KaTaJor IpaB i CBOOOI.

Bnacue, M. JIparomaHoB OyB OHHMM i3 NEePIINX yKPaiHCBKUX MUCIUTENIB XIX CTOMITTS, AKMit
00IpyHTOBYBAB MPIOPUTETHICTH MPaB i CBOOO 0COOM SIK OCHOBH JIEMOKPATHYHOTO CyCHibeTBa. Moro
IIPaBOBI 17161 IpyHTYBaJIUCS Ha KJIACHYHOMY J1i0epaii3Mi, 1o nepeadayaB 0OMexKeHHs 1epKaBHOI BlIaau
Ha KOPHUCTH MOJITHYHOI cBOOOIM rpomasH [7, ¢. 22]. Bin BBaxas, 1110 icTopisi cBOOOIM — 11€ TpoLec
IIOCTYIIOBOI'O 3BYKEHHS IIOBHOBAXKEHbB YPSIIY, @ HE IX PO3ILIUPEHHS, 1110 MaJIO 3a0€3I1eUUTH HEIOTOPKaH-
HICTh OCOOMCTHUX MpaB JIIOAMHU. Y CBOIH NOMITUYHIN JOKTPUHI BiH po3risnaB cBOOOLY CJI0Ba, JPYKY,
BIpOCITOBiIaHHS, 300piB 1 TOBAPHUCTB SIK HEBI/I'EMHI CKIIAJIOBI CYCIIIBHOTO PO3BUTKY. Moro, 3raganuit
BUIIE KOHCTUTYLIHHHUHI MTPOEKT MICTUB JIeTaTi30BaHUH KaTalor ITPOMASTHCHKHX IIPaB, 30KpeMa:

— 0co0uCTa HEJOTOPKAHICTh (3a00pOHA CBABIIBHUX apeIlTiB, TUIECHUX MOKapaHb 1 CMEPTHOI KapH);

— HEJIOTOPKAHHOCTI JKUTJIa 1 TAEMHHUIII JIUCTYBaHHS;
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— cBOOOIM IIEpeCcyBaHHsl Ta BUOOPY 3aHATTS,

— PIBHOIIPABHOCTI MOB 1 HallIOHAJILHOCTEH y MPUBATHOMY Ta IIyOJIIYHOMY KUTTI (CKacyBaHHS
OyIb-KUX 0OMEKEHb 32 MOBHOIO UM €THIYHOIO 03HAKOI0);

— cBOOO/IU COBIiCTI, TOOTO BIpOCHOBIIaHHS 400 HEBIpH, 3 TIOBHUM BiTOKPEMIICHHSM IIEPKBH Bi[
JiepKaBH (CKacyBaHHsI JIepyKaBHOT IIEPKBH 1 IEPETBOPEHHS PEIIMHHNUX ITHCTUTYIIIH HAa CAaMOBPSIIHI TPH-
BaTHI 00’ €IHAHHS);

— cB0oOO/Ia CJI0Ba, PYKY, TeaTpalbHOI isIIbHOCTI Ta OCBIT;

— cBoOoOz1a 300piB, MITHHIIB, MaHi(ecTawill i CO103iB (TOBAPUCTB);

— IIPaBO 'POMAJISIH Ha CTBOPEHHSI 030POEHUX 3arOHIB caMOOOOPOHU (HOCIHHS 30p0i Ta BiiChKOB1
BIIPaBH) 38 YMOBH HEPYIICHHS TPOMAJICHKOTO HOPSIKY;

— IIPaBO KOYKHOTO Ha CYJOBHI II030B IMPOTH YHHOBHUKIB 32 HE3aKOHHI i1 Ta IPaBO YHHUTH OIIip
HE3aKOHHHM [IisIM BJIA IH;

— PIBHICTB yCiX IPOMaJISIH Y TIpaBax i 000B’s3Kax HE3aJIeKHO Bij| cTaHy [6, c. 53—-54].

M. JIparomaHoOB BBakaB, L0 TapaHTI€I0 MpaB JIOAUHU € JCIEHTPali30BaHa CUCTEMa JepiKaB-
HOTO YNpaBJiHHA, B SKilf TpoMajau, CIUIKU Ta PerioHU Majau O aBTOHOMIIO y BUPILIEHHI BHYTPIIIHIX
nuTaHb. BiH KpUTHKYBaB LEHTpali3allilo BIajy, BBaXKalOUM i OCHOBHOIO 3arpo300 CBOOOIl ocobH,
Ta nmocwiaBcs Ha no3utuBHuUN focsin [Ieeiinapii, Auriii, Tommanaii Ta CkaHIMHABCHKUX KpaiH, Jie
KOHCTUTYLIHHUH ycTpiil 3a0e3neuyBaB peanbHe JOTPUMaHH MpaB rpoMajsiH. Y Horo GadeHHi npaBoBa
JieprkaBa MoBUHHA Oyiia Oa3zyBaTHcs He Juiie Ha (JOpMaTbHOMY 3aKpilJIeHHI TpaB 1 CBOOO, a i Ha BH-
COKIH TONITHYHIN KyJIBTYpi Ta PABOCBIIOMOCTI CyCIiJIbCTBA. BiH 3anepeuyBaB peBONIOLIMHI METOIN
60poTHOU 3a MpaBa JIIOIMHU, BBAXKAIOUH, IO JIUIIE €BOTIOLINMHUI PO3BUTOK MOMITUYHUX IHCTUTYTIB
MOJKE TapaHTyBaTH iXHIO PeabHY JIif0.

M. JIparomMaHOB HaNoJIAraB Ha TOMY, 110 PIBHICTh IPOMAJSH Y IpaBax 1 000B’sI3KaxX € HEMOPYIL-
HOIO OCHOBOIO Oy/Ib-SIKOT IEMOKPATHIHOI CHCTEMH Ta He MOYKe OyTH CKacOBaHa YKOTHUM 3aKOHOIABYHM
aktoM. OcoOnuBY yBary BiH MPHIUISB IPaBY TPOMAJISTH Ha 3aXHUCT Bijl CBaBLLISI YMHOBHHUKIB 1 TIepenoa-
4aB MEXaHi3MM IOPUMYHOI BiNOBIaIbHOCTI A€PKaBHUX T10CA/I0BIIIB 32 MOPYLIEHHS IPOMAISHChKUX
rpaB. loro kKoHCTHTYLiHA KOHIICTIIis Oa3yBaiacs Ha MPUHIIMIIAX CAMOBPSIIyBaHHS, OJIITHYHOT y4acTi
IPOMAJISIH y NMPUHHSATTI PIllICHb Ta BEPXOBCHCTBA IIPaBa SIK €MHOIO JICTITUMHOIO CIIOCO0Y perysio-
BaHHS CyCHIIbHUX BimHOcHH. OTxXe, IpaBoBi il J{paroMmaHoBa CTAHOBUWIIU CHHTE3 KJIACHYHOTO Ji0e-
panismy, denepanismy Ta COLiaIbHOTO peopMismy, CHIPAMOBAHOTO Ha TOCTYIIOBE PO3IIMPCHHS [PaB
1 cBOOO IHONMHY gepes MpaBoBy €BOJIIOLIII0, a HE peBOHIOIIlI/IHl notpsiciabs. Y «BirpHil Crini» BIICD-
nre B yKpaiHChKiil mymmi Oymo chopMyrnboBaHO IUTICHUH OLLIE Mpo TpaBa, SIKMH BHIEpEIKaB CBil
Yac 1 BiJINOBIJIaB MEPEIOBUM €BPOICHCHKIM cTaHAapTaM. KoHcTutyniiHuid nipoekt M. [IparomaHoBa
CTaB IMEPIUIOKD CIIPOOOI0 KOHCTUTYLIHHO O()OPMHUTH i11ean CBOOO B YKPaiHCHKOMY MOJITHYHOMY PYCi
XIX cr., 3a 1110 HOTO BUCOKO OI[IHFOBAJIM HABITh 3aXi/IHI HAYKOBII (30KpeMa, cotionor M. Bebep).

BucHoBku. TakuMm 4YHHOM, aHalli3 KOHCTHTYHIWHUX TIPOEKTIB YKPaiHCBKUX MUCIHUTEIIB
XIX cromnitrst — M. Kocromaposa, I. Anznpysskoro ta M. JIparomanoBa, 103BOJISIE BAOKPEMUTH CIIIbHI
Ta BiIMiHHI PUCH IXHBOTO PO3yMiHHS i/1€i paB i CBOOO JIFONUHH. YC1 TPOE MUCIIUTEIIB BUXOIMIIH 3 171€1
HapOJOBIAJIA, PIBHOCTI IPOMAJISH Mepe] 3aKOHOM Ta HEOOX1THOCTI CTBOPEHHS JEPKaBHOTO YCTPOIO,
IO TPYHTYBaBCs O Ha JEMOKpAaTHYHUX iJeanax. BOHM OfHOCTaifHO HAroJIONIyBaJIH HA BaXIIMBOCTI ra-
paHTyBaHHS OCOOHMCTHX TpaB, MOJITUYHUX CBOOOJ Ta CYCHIIBHOI piBHOCTI. [IpH 1[bOMY KOXKEH 3 HHX
MaB CBIi MiAXIA O IHTEeprpeTaii X MPUHIIMIIIB, 10 00YMOBIIIOBAIOCS IXHIM CBITOIVISIOM, ICTOpHY-
HUMH YMOBaMH Ta JKEPETaMH BIUIUBY.

CIUIBHOIO PUCOIO BCIX TPHOX MPOEKTIB Oyno Te, 1[0 BOHM HaJaBald MPIOPUTET CYCHUILHOMY
CaMOBPsIIyBaHHIO, BU3HABAIN PIBHICTb IPOMAJISH i BUCTYIIAIN IPOTH a0COTIOTUCTCHKOI YN LIEHTpPaTi-
30BaHOI BIagu. 3okpema, M. Koctomapos i M. JIparomaHoB BificToroBanu (GeaepanicTUIHUI IPUHINIL,
a . Aunpy3pKHil TPONIOHYBAaB MOJENb CIIOB’STHCBKOT deaepanii y Gpopmi «CitoB’stHebkuxX CHOyYeHUX
[TariB». BaxknuBuM acriekToM iXHBOTO OadeHHs Oysa JIIKBiJallisi CTAHOBUX MPHBIICIB, CKACyBaHHS
KPITIOCHOTO TIpaBa Ta CTBOPEHHS PIBHOMPABHOTO CycriibeTBa. OKpiM I[bOT0, BOHW BU3HABAJIH MPABO
HApOJiB Ha KyJbTYpHY Ta MOBHY aBTOHOMIIO, III0 MOKHA PO3IIISIATH SIK POOOpa3 Cy4acHOTO IMOHSTTS
IpaB HaI[iOHAIBHUX MCHIIVH.

IIpoTe B IXHIX MODIAAAX TAKOK MIPOCTEIKYIOTHCS CYTTEBI BiaMiHHOCTI. Tak, M. Kocromapos po3-
IJISIJIAB 1/1€10 TpaB i CBOOO JIFOMHU KPi3b PEIiriiiHy Ta eTUYHY MPHU3MY, BOAYar0uH PIBHICTH JIFOJICH SIK
0OKeCTBEHHUI MOPAI0K. BiH He po3po0iisiB 4iTKOT MPaBOBOi KOHIIEMIIIT TPaB JIFOIUHM, a Oijble 30ce-
peIKyBaBcs Ha MOPAJIbHO-€TUYHHX ACIEKTaX CYCIUIBHOTO YCTPOIO, Jie CIpaBeJIUBICTb, OpaTepcTBO
Ta HAPOJAOBNAIS MOCTAIOTh SK iICAJIbHI NPUHIMIHU. I. AHAPY3bKHI y CBOEMY HPOEKTI aKI[CHTYBaB
yBary Ha BUOOpHOCTi OpraHiB Bjlajid, aBTOHOMIi I'pOMaJ Ta COLliaJIbHii PIBHOCTI, pO3IVISLIal0uu AEPKaBY
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SK IHCTPYMEHT IJIsl 3a0€3IeUeHHs CIIPaBeIMBOCTI. Xoya HOro MpOEKT He MICTUB 4iTKOI Jexiapauii
IIpaB JIIOAUHM, 3 HOro 3MiCTy BUILINBAJIO, 1110 CBOOOA 0COOU Maiia OyTH OCHOBOIIOIOXKHUM HPUHIIUIIOM
ycrporo MaitOyTHboi aepaxasu. Hatomicts M. JlparoMaHoB IIPeACTaBUB HAMOLIbII PO3rOPHYTUH KOH-
LETIT TpaB JIFOIMHH, 3alIPOITOHYBABIIY JETaIbHUI KaTaJor cBOOO, SIKi TapaHTYBAIUCS IPOMasTHAM —
BiJl 0COOMCTOT HEJOTOPKAHHOCTI 0 CBOOO/IM CIIOBA, BIPOCIOBIIaHHS, 00’ €IHAHB Ta CYJ0BOTO 3aXUCTY
BiJl CBaBIJUIS BIAJIH.

3aranpHU PIBEHb PO3YyMIiHHS TpaB i CBOOOA JIIOIMHH YKPAaiHCBKUMH MHUCIUTEISIMH JPYroi
nosoBuHM XIX CTONITTS MOXKHA OLIHUTH SIK €BOMIOLIHHMEI. Bin MopaibHO-(110cO(CHKUX YSIBICHD
M. KocromapoBa MUCIHUTEN] IOCTYNIOBO MEPEHIIUIN [0 MOJIITUKO-IIPABOBOIO PO3yMiHHS IIPaB JIIOAUHU
SIK rapaHToBaHUX HOpM. flkimo mis M. KocromapoBa piBHICTb Jitofeii Oyia ineanoM, 110 BUILIMBAB 3 ic-
TOPUYHOT Ta PENIriitHOT MiCiT yKpaiHCHKOTO Haposy, TO /it [. AHAPY3BKOTO 1ie OyJia MOoNMiTHYHA BUMOTa,
a uist M. JIparomaHoBa — IiJTicHa TPaBOBA KOHIICTIIIis.
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OKPEMI 3ACAJIN 3APYBIDKHOI'O JOCBIAY MPOTHII
IMPABOOXOPOHHUMMU OPTAHAMMU INAXPAUCTBY, 1O BUNHAETbHCA
3 BUKOPUCTAHHAM MEPEXI (IHTEPHET»

SOME PRINCIPLES OF FOREIGN EXPERIENCE IN COUNTERACTING FRAUD
COMMITTED VIA THE INTERNET BY LAW ENFORCEMENT AGENCIES

AKTYaJIBHICTB CTATTi NOJIATAE B TOMY, III0 BUBYCHHSI IHO3EMHOTO JIOCBILY MPOTHUIIT
CreLiaJbHUMM MiAPO3AiIaMy MOMiLii MaxpaicTBy, 110 BUMHAETHCS 3 BUKOPHCTAHHIM
Mepeki «[HTepHET», € HEMOXKITMBUAM 0e3 KOMITJIGKCHOTO aHalli3y HOPMAaTHBHO-TPABOBUX
aKTIB Ta MPaBO3aCTOCOBHOI MPAKTHKH MMPaBOOXOPOHHUX OpPraHiB pi3HUX JAepxaB. Meta
CTATTI MOJISATAE Y aHAITI31 IOCBIY OKpEeMHX 3apyOixKHUX KpaiH 1010 MPOTHIIT TPABOOXO-
POHHUMH OpTaHaMHU LIaXPaiCTBY, IO BYNHIETHCS 3 BUKOPHCTAHHSIM Mepesxi «[HTepHeT».
V crarTi npoaHasnizoBaHO MMOJIOKEHHS HOPMAaTHUBHO-TIPABOBHX AKTIB 1 BIIMOBIHY ITPaBO-
3aCTOCOBHY NPAKTHUKY AiSUIBHOCTI IHO3EMHUX IPABOOXOPOHHHUX OPTaHiB LIOA0 MPOTHIIT
MIAXPaKCTBY, 1[0 BIUHAETHCSA Yepe3 Mepexy «IHTepHeT». AKICHTOBAHO Ha JisUTIBHOCTI
Cy0’€KTiB OKpEeMHX JEep:KaB, sKi 3[1MCHIOIOTh MPOTUAII0 MIAXPANCTBY, L0 BUMHSAETHCS
gepe3 Mepexy «IHrepHer»: CHIA (YnpapiiaHs 3 60poTh0H 3 HiHAHCOBUMU 3II0YNHAMHU
(Financial Crimes Enforcement Network — FinCEN), ®enepanbhe 0r0po po3ciiiiyBaHb
(FBI), Llentp ckapr Ha koMl roTepHy 310unHHicTh (IC3), ®enepanbpHa TOproa Komicist),
Bpasunis (ciyx06a BHyTpimHix noxonis («Receita Federaly), bpasunbscbkuii miaposain
¢inancosoi posinku (COAF), Ascrpanii (depsxaBroi nominii i JlenapramenTy 10CTU-
uii). JlocnipKeHHAM YCTaHOBIICHO, 10 OUIBIIICTh IHO3EMHHUX KpaiH HE MICTSATh CHelli-
ANBHUX HOPM, SIKi perIAMEHTYIOTh BIIIOBIAJbHICTD 32 IMaxXpaicTBO, MO BYMHIETHCS
3 BUKOPUCTAHHSIM Mepeki «[HTepHEeT», BIIMOBIHO MiAXOIU A0 MPOTUIIl TAKUM 3JI0YH-
HaM OOyMOBJICHI OCOOJIMBOCTSIMH HAI[IOHAIBHOTO 3aKOHOAABCTBA. OTKE, IS TOIIYKY
e(eKTUBHUX MOJENICH NPOTHII] IaXpalCTBY, 0 BANHIETHCS 3 BAKOPUCTAHHIM MEPEexKi
«IHTepHeT», Oya10 BUBYEHO 1HO3EMHMH IOCBIX Ta CTPYKTYpY iX CHeLiadbHUX IiAPO3.i-
JiB, MoJineicbKuX BiJOMCTB, a TaKOXK IX (YHKILIT, 110 aOCONIOTHO PI3HATHCS 32 CBOEIO
cyTHicTIO. Tak, y eBponeiicbkux kpainax ta CIIA ¢yHKuii npoTH il HOCTyNarThCs Mic-
1IeM 3aro0iraHHio, Ha BiZIMIHHY BiJ BHIleBKa3anux kpaid Ta CIIIA, a3iarceki gepikaBu
CYBOPO JIOTPUMYIOTBCSI JKOPCTKHX PEIPEeCHBHUX 3ax0iB. Ha 0CHOBI ompanboBaHoro Ta
y3arajbHEHOIO CY4YacHOTO TEepeI0BOT0 1HO3EMHOTO JIOCBITY PO3pPOOJICHO HAYKOBO 00-
IPYHTOBaHI PEKOMEHJAIlIi MOA0 MPOTHIIT MPABOOXOPOHHUMH OpraHaMH IaXpaiCTBy,
1110 BYMHSIETHCS 3 BUKOPHCTAHHAM Mepexi «[HTepHeT».

Knrwwuosi cnosa: xibepnoniyis, cneyianvbHi niopo30iny, npomuodis, po3Ciioy8aHHs,
83A€MO0Is, WaAXparicmeo, mepexca «Inmepuemy, 3apyoixcrutl 00Cio.

The relevance of the article lies in the fact that the study of foreign experience in
countering fraud committed using the Internet by special police units is impossible without
a comprehensive analysis of regulatory legal acts and law enforcement practice of law
enforcement agencies of different states. The purpose of the article is to analyze the
experience of individual foreign countries in countering fraud committed using the Internet
by law enforcement agencies. The article analyzes the provisions of regulatory legal acts
and relevant law enforcement practice of foreign law enforcement agencies in terms of
combating fraud committed via the Internet. The author emphasizes the activities of entities
of certain States engaged in countering fraud committed via the Internet: USA (Financial
Crimes Enforcement Network (FinCEN), Federal Bureau of Investigation (FBI), Computer

© CEBPYK LIO. — acnipanTtka HaykoBoi saboparopii 3 mpoOnem mpotunii 3mounnHocti HHI
Ne 1 (HauionanbHa akajemist BHyTpIILIHIX CIIPaB)
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Crime Complaint Center (IC3), Federal Trade Commission), Brazil (Internal Revenue
Service (Receita Federal), Brazilian Financial Intelligence Unit (COAF), Australia (State
Police and Department of Justice). The study has found that most foreign countries do not
have special rules regulating liability for fraud committed via the Internet, and therefore
approaches to combating such crimes are conditioned by the peculiarities of national
legislation. Therefore, in order to find effective models for combating fraud committed via
the Internet, foreign experience and structure of their special units, police departments, as
well as their functions, which are completely different in nature, have been studied. Thus,
in European countries and the USA, the functions of counteraction give way to prevention;
in contrast to the named countries, Asian States strictly adhere to strict repressive measures.
Based on the processed and generalized modern foreign best practices, scientifically sound
recommendations for law enforcement agencies to counteract fraud committed via the
Internet have been developed.

Key words: cyber police, special units, counteraction, investigation, interaction,
fraud, Internet, foreign experience.

IMocranoBka npodiaemu. MixkHapOAHMIA JOCBIL OOPOTHOM 3 OPraHi30BaHO 3JIOUHHHICTIO CBIJI-
YUTb, 1[0 HEBHI JepKaBHI cTparerii MOXKYTh 3HAYHO YCKJIAJHUTU AiSUIBHICTH 3JI0YMHHHX YIPYHOBaHb,
3poOUBLIH iT MEHII e(heKTUBHOIO, 1110 MOXKE IIPU3BECTH 1O IIEPEMIIIIEHHS KPUMiHAIbHOI aKTUBHOCTI B 1HIII
kpaiau. OJJHUM i3 KITIOYOBUX aCIEKTIiB JICPIKABHOI MOJIITHKH € IPUHHATTS 3aKOHOJIABCTBA, SIKS YCKIIATHIOE
OTPHMAaHHS HE3aKOHHOTO MPHOYTKY, CIIPOIIy€e BUSBJICHHS 3JIOYMHIIB i JOBEJACHHS iX BHHH [1]. B iHO-
3eMHHX KpaiHax (QyHKIIT 00pOTEOM 3 OPraHi30BAHOO 3JI0YMHHICTIO 3MIHIOFOTHCSI, 1 HApa3i OCHOBHY yBa-
Ty TPUAUISIOTH 3aro0IiraHHI0 JisTIBHOCTI €THIYHUX 3JI0YHHHHUX YrpyroBaHb. Lle mMocsAraeThes MUIsxoM
YCYHEHHsI IPUYUH Ta YMOB, L0 CIIPHUSIOTH 3JI0YMHHOCTI, & TAKOXK BIIPOBAPKCHHSIM 3all00DKHUX 3aXO0/iB,
CHPSIMOBAHUX Ha KOHTPOJIb HAJ| 3I0YMHHICTIO, 3 aKTUBHOIO MiITPUMKOIO TpoMajisiH [2]. Sk cripaBeinBo
sayBaxye JI. B. JlerepoB, HaBiTh y pO3BUHEHHX CKOHOMIYHO KpaiHaX iCHYIOTh CEPHO3HI TPYHOIII 3 IPO-
(binakTHKO Ta OOPOTHOOIO 31 IIaXpaiicTBaAMH, M0 3AIHCHIOIOTHCS 32 JOTIOMOTOK KOMITFOTEPHHUX TEXHO-
soriid. Ile miKpeciroe akTyasbHICTB 1€l mpoOiieMr i BUMarae OUTbII TMOOKOTO JOCIIIKSHHSI, aHaJIi3Yy,
a TAaKOXK PO3POOKU Ta BIPOBAMKEHHS €(HEKTUBHUX NMPO(ECiiHHUX pillieHb, METOANYHHX, IOPUIANIHNX Ta
3arajJbHOCOLIANILHUX 3aX0/iB JUId 3arno0iraHHs TaKUM BUIaM 1axpaiictsa [3, ¢. 90-91].

I. M. OxpiMEHKO y CBOEMY aHaJIi31 IPOLECY 3aI03UUECHHS MIXKHAPOIHOIO JOCBLY BUILIAE Killb-
Ka eTarliB:

1) 30upanHs iH(oOpMalii mpo JOCBI OKPEeMHUX KpaiH 4M Tpyn KpaiH,

2) BHMBYCHHS JUUIsl BUSIBIICHHS IepeBar Ta HEJONIKIB TIEBHOI MOJei, MOMIMPEHOI B IHIIIH
KpaiHi(ax);

3) ouiHKa MOXJIMBOCTI afanTaii Liei Mozeni 10 yMOB YKpaiHu;

4) po3poOka HayKOBHX OCHOB i METOAWYHHUX PEKOMECHIAIIN T BIPOBAIKEHHS IIHOTO JOCBITY
B YKpaiHi;

5) BIPOBAKCHHS MOJICNI B PEabHICTh 3 MOCTIHHMM HAYKOBHM CYIPOBOJIOM 1 MOHITOPHHIOM
e(eKTHBHOCTI IHHOBAIIIi Ha BITYM3HSIHOMY IIATPYHTI;

6) opraHisallisi OCBITHBOTO IPOLECY, BiJl PO3KJIa ]y 3aHSTh JI0 B3aEMO/II1 3 BUKJIaAa4aMu Ta po0o-
TU METOJMCTIB 1 KePIBHUKIB KypciB [4].

JlocipKeHHs JOCBIYy 1HIIUX KpaiH IIOKa3ye, 10 BIPOBAKEHHS 1 MIATPUMKA €(EKTUBHUX IIPO-
rpaM MmpoQiaKTUKH 3JI0YMHHOCTI MOXKE CYTTEBO CHPHSITH IiJIBUICHHIO PiBHS OC3MEKH B CYCIIILCTBI
[UISIXOM 3MEHIIICHHS PIBHS 3JIOYMHHOCTI. PETeNbHO CIUIaHOBAHI IHIIIATUBY 3/IaTHI 3aM00IrTH SIK 3J710YH-
HaM, TaK 1 BIKTUMI3allii, CIIPUsFOYH 3arajibHii Oe3mnelli rpomMazy ta 3a0e3eYeHHHO 1i CTanoro po3BUTKy [5].

Heo0xiaHo NpUCKOPUTH MPOLIEC BIPOBAIKEHHS Ta aJaNTalil MKHApOAHUX HOPM 1 CTaHIApTiB
JI0 3aKOHOJABUOI cucTeMu Ykpainu B iHdopmauiiiHiii cdepi. KitouoBum € akTuBHUI 0OMiH JaHUMHU
MDK TPaBOOXOPOHHUMH OpraHaMHu PI3HUX KpaiH 1010 KibeplaxpaicTs, 110 BXXE CKO€HI a00 3HAXOSITh-
cst Ha cranii migroropku. Haii6inbi edekruBHuM criocoboM 60poThOH 3 Oyib-SKUM BUIOM 3I04HHY
€ ioro HeJoIyLICHHI, 3ar100iraHHsl, a TAKOK BUSBICHHS IIPUYUH i yMOB, SIKi CIIPHSIOTE HOI0 CKOEHHIO,
3 MOJAJTBIINM iX 0OMEXEeHHSIM, HeHTpasi3ami€ero i yCyHeHHsIM, a BXKe ITiCIIs IIbOTO — PO3CIHiTyBaHHs Ta
po3kpuTTa [6, . 189; 7, c. 294].

TakyM 4MHOM, BHBYCHHS 1HO3EMHOT'O JIOCBIy NMPOTH/II CHElia bHUMHU IiAPO3IiIaMH MOJIIiT
IAXPAACTBY, 1110 BYMHSAETHCS 3 BUKOPUCTAHHIM Mepexi «[HTepHET», € HEMOXKIIUBUM 0€3 KOMIJICKCHOTO
aHAJI3y HOPMATHBHO-IIPABOBUX aKTIB Ta IPABO3aCTOCOBHOI IPAKTUKH IPABOOXOPOHHUX OpPraHiB pi3-
HUX JIeprKaB, 10 3yMOBWIIO AKTyaIbHICTH BUOPAHOI TeMH.
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AHaJi3 ocTaHHIX AocaimkeHb i myOaikaniii. Oxpemi 3acaau 3apyOiKHOTO JOCBiLY MPOTHAIT
MPaBOOXOPOHHHMMH OpraHaMy MIaXpaiCTBY, 0 BYNHAETHCS 3 BUKOPUCTAHHIM Mepexi «[HTepHeT» J0-
ciimkyBany Taki BueHi, sik: B. C. Bepesnsk, B. B. Binnyk, B. M. Tocnonapenko, M. B. T'ynantok,
M. M. €pimos, A. E. XKumin, K. C. Kavamsini, B. b. Ko6a, I. O. Kopanenko, I. O. Konosasosa,
€. B. Kouypa, O. 1. Kpusenko, JI. B. Jledprepos, C. 1O. Jlisuyk, K. B. Manumes, I. M. OxpimeHko,
C. O. ITaBnenko, H. B. ITaBnosa, O. M. [TerpoBcrkuii, M. B. [Tin6onsunwnii, I. M. [TictyHos, 10. M. ITi-
vk, B. T Ceepyk, T. I. Tapan, O. O. XpoOyct, 1. M. YHaiika, M. M. Hamnuk, C. C. YepHsBchbKuUi,
C. B. Illanouka To1o.

Merta cTaTTi noJsrae y aHajisi JOCB1ly OKpeMHX 3apyODKHUX KpaiH 010 IPOTHIIl IpaBOOXO-
POHHUMH OpraHaMU IIaXpaiCTBYy, 0 BUMHAETHCS 3 BAKOPHCTAHHIM Mepexi «[HTepHeT».

Bukiaa ocHOBHOTro marepiajy gocjizkeHHsl. BuBuarouu iHO3eMHHN JIOCBIJ 1 3/1iHCHIOIOYH
KOHCTPYKTHBHHUI aHaNi3 MiJIXOMIB Pi3HUX JIEpXKaB IO MUTAHHS MPOTHIT 3J0YMHAM, IO BUHHSFOTHCS
OpraHi30BaHUMU TPyNaMHU i 3TOYMHHUMHM OpraHi3allisiMH, BapTO KOHCTATyBaTH, L0 y CBITi 3a OCTaH-
Hi JECSATUIITTS 3MIHIIMCS MiJXOMU, SIKI BU3HAYaIM HMPUPOAY 1 CYTHICTh LIbOTO SIBUINA, @ TAKOXK KOH-
LeMNIis PaBOOXOPOHHUX OPraHiB IOJO MPOTH/IIl opraHizoBaHiil 3mounHHOCTI [8]. OTxe, y pamkax
KOMIUIEKCHOI TIPOTH/IIT IHTEpHET-IIaXxpalicTBy HEOOXiTHO 3a0e3MeUNTH rapMOHI3aIil0 KPHMIHAIBHOTO
3aKOHOJIABCTBA IIIOJI0 IIUX 3JIOYMHIB HA MDKHAPOAHOMY piBHI. Lle BKItOuae po3poOKy Ta iHTErpariro
MIXKHApOIHUX CTAHIAPTIB y HAIlIOHAJILHE 3aKOHO/IABCTBO, SIKi CIIPHUSIIOTH €(DEKTUBHOMY PO3CJIilyBaHHIO
KpUMIiHAJBHUX MPABOMOPYILICHB Y IO0ANTBHUX IHPOPMAIIIHUX MEpexkax, a TAKOK OTPUMAHHIO, JOCITi-
JOKEHHIO Ta TIPEJICTABICHHIO SIEKTPOHHUX A0Ka3iB [9, ¢. 131; 10].

YV KOHTEKCTI AOCIiIXKeHHs Tpo0iieM npoTuaii maxpaiicTsam y cepi e-komepuii, I. M. ITictynos
TaKO)K BBaXKa€, IO BapTO BIATUCS 10 BHBYEHHS JOCBINY PO3BHHYTHX 1HO3EMHUX KpaiH y miil cdepi
[11, c. 33]. O. I. KpuBeHKO HAroJIOLIYE, 110 OJHIEI 3 OCHOBHUX MpoOieM y 60poThOi 3 iHTepHET-11a-
XpaiicTBaMH € Te, 10 MIIXOH JI0 LIbOTO MUTAHHSI MOXKYTh 3HAUHO PI3HUTHUCS B 3QJIC)KHOCTI BiJl KpaiHU
[12,c. 210; 10, c. 176].

V tpaBui 2019 poxy Komicis OOH 3 nuTanb 3ano6iraHHs 3JI04UHHOCT] Ta KPUMIHAJIBHOTO IIpa-
BOCY/ISl 3alIporioHyBaia [ enepanbHiil AcamOrel IPUHHATH PE30JIIOLII0, M0 3aKIHKAE JeprKaBU-UICHH
CIPHUATH CTAJIOMYy PO3BUTKY MOTEHIIIATYy B 00pOTHOI 3 KiOEpP3IOUMHHICTIO Ha I100aIbHOMY piBHI. X0oua
OKpeMi KpaiHM aKTHBHO 1HBECTYIOTh y 3MIIHCHHS CBOIX KPMMIHAJILHO-TIPABOBUX CHCTEM, MOCHUJICHHS
100aTbHUX MOKIIMBOCTEH Yy O0pOTHOI 3 KiIOEP3IOUMHHICTIO YacTO BUMArae CIiBmpaili y gopmari «J1o-
HOp — PELUITIEHT», KOJIM KpaiHa, 1110 Mae HeoOXi/IHI 3HaHHSI, TEXHOJIOTII Ta JI0CBI, HaJa€ MiATPUMKY 1H-
LIMM JIep)KaBaM Y PO3BHUTKY iXHixX MoxuuBocteii [13, ¢. 83]. Paga €Bponu Takox J0TPUMYETHCS TAKOTO
iIX0/y, BU3HAIOUU PO30yNOBY MOTEHIIaTy SIK BaXKIMBUH IHCTpyMEHT y 60poThO0i 3 KiOEp3I0UMHHICTIO
Ta K1acuQikye pi3HI THITH IPOTpaM JUIs MiJABUIIEHHSA CIPOMOXKHOCTEH, SKi peatizyloThCs II0 BCHOMY
cBity. Li mporpaMu MOXKyTh BKIIIOUATH MiATPUMKY PO3POOKH CTparerii 60poThOu 3 KiGep3I0unHHICTIO,
OHOBJICHHSI 00 CTBOPEHHSI HOBHMX 3aKOHOJABYHMX aKTIiB 13 3a0€3MCUCHHSIM BEPXOBEHCTBA MPaBa, CTBO-
PEHHSI CHCTEM MOHITOPHUHTY KiOep3JI04MHHOCTI, pOpMyBaHHs a00 3MILIHEHHS CIeLiani30BaHUX MiAPO3-
JI1iB KiOep3IOUMHHOCTI B O] YM IPOKYpaTypi, YIOCKOHAJICHHS KPUMIHAIICTHYHUX MOXIIMBOCTEH,
TPOBE/ICHHS TPEHIHIB JU/Isi IPABOOXOPOHLIIB, IPOKYPOPIB Ta CY/UIIB, 4 TAKOXK BCTAHOBJICHHS MCXaHI3MIB
JepKaBHO-TIPHBATHOTO CIIBPOOITHUITBA JUIs S(EKTHBHOTO PO3CIIiyBaHHs Kibep3no4nHis [13, ¢. 84].

3aranom 3akoHozaBcTBO €C 3abe3meuye 3aXUCT CIIOKMBAYIB IPH TOKYTIKaxX TOBaplB abo mociyr
gepes3 iHTepHeT, IPOTe KUTBKICTh 0Ci0, SIKi CTAIOTh JKePTBAMHU iHTEpHET-IIaxpaiicTBa, MOCTIHHO 3pocTac.
[axpaiictBo B €C, BiIMOBITHO 10 BU3HAYCHHS CIIIBHOI rpynu Kpain €C 3 00poThOU 3 iHTEpHET-IIIa-
xpaiictBom (Ha voisi 3 ECC Lithuania Ta 3a yuactio ECC Ireland, ECC Belgium i ECC Slovenia),
€ HaBMHCHMM OOMaHOM, CIIPIMOBaHMM Ha OCOOHCTY BUIOAy a0o 3aBJaHHs LIKOAM iHIIIH ocobi. IH-
TepHET-11axpaliicTBO BKIIIOUAE LIAXPaChKi Ail, 110 3A1HCHIOIOThCS Yepe3 IHTEepHET, 30KpeMa y BUNIISAL
0o0MaHy IIpH €JIeKTPOHHUX MOKYIKaX ab0 3a JOIOMOTIOI0 iHTePHET-IIOCIYT, TAKHX SIK YaTH, CJICKTPOHHI
JICTH, TOIIKHU OTOJOIIEHb UM MPOrpamMHe 3a0e3MeUeHH s, SIKi BAKOPHCTOBYIOTHCS [UTSl MaHIITyJIIOBaHHS
JKepTBaMu a0o ix excrutyaraitii. Lle Moxke BKITFouaTH migpoOIieH] ayKI[iOHH, HEITPUS3HI POITYKTH, 10 HE
OyAyTh JIOCTABJICHI, IIAXPaCTBa 3 KPSAUTHUMH 1 IcOCTOBUMHU KapTKaMH, KPaJliXKKy 0COOMCTHX JIaHUX
Ta ¢imuHr [14]. BpaxoByloun 3a3HaucHe, HE € AUBHHUM, IO 00poThOa 3 TAKMMH 3I0YMHAMU 3AiHC-
HIOETBCS 32 JIOTIOMOTOIO MiPO3A1TiB €BPONEHCHKOro BiAIily 3 MPOTHUIT axpaiicTBy Ta €Bpomnoiy
[12, c. 209].

Baprto Big3HaunTH, M0 11 O0POTHOH 3 KiOEP3IOYNHHICTIO, KA BKIIIOYAE MaxpaiicTBo yepe3 IH-
TEPHET, PsiJl IHO3EMHUX KpaiH CTBOPHUIIU CIICI[ialli30BaHi OpraHu, METOO SIKHX € po3po0Ka Ta peaizaiis
noyituku y cdepi kibepoesneku. @opMyBaHHS HAI[IOHAIBHOI MOJITHKU 3 KiOepOe3neKku 3/iHCHIOITh
SIK OpraHy 3arajbHOT KOMIICTEHIIT, TaK 1 CIeLialbHO CTBOPEHI CcTpykTypH. Cepel opraHiB 3arajibHOT
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KomreTeHnii MokHa BuainuTi KomireT 3 nutanb Gesnekn PDinnsaupii, LleHTp 3axucTy HaunioHaJbHOT
indpacTpykrypu BenuxoOpuranii, YnpasiainHs HanioHanbHoi 0e3nexu Yexii, HanionansHe ynpasiiH-
HS 3 IUTaHb O€3MeKU Ta KOHTPTepopu3My 1 MiHicTepcTBO aiMiHICTpaLii Ta BIPOBAIKEHHs LUPPOBUX
texHouorii [Tompimi. Y ®panmii nie HanionanbsHa ciayx0a Oe3nekn iHhopMamiiHIX TEXHOJOTIH, y Be-
nuKoOpHTaHii — YpasiiHHs KibepOesneku Ta iHGopMaiiiHoro 3a0e3neveHHs, a B ABCTpii QyHKI[IOHY€
KepiBHa rpyna 3 kibepoesmneku [15, ¢. 56; 10, c. 172].

V¥ Cnonyyenux Illtarax Amepuku (nani — CIIIA) 60opoTsba 3 HOCHIKYBAHUM BHIOM 3JI0YHH-
HOCTI 31ilCcHIOEThCS Yepe3 DenepasbHe OI0pPO po3CiiayBaHb, SKe Ma€e B CBOeMy ckiaai LleHTp ckapr Ha
iHTepHeT-31104nHHICTb. Leil LlenTp npuiimMae oHaifH-ckapru Npo 3JI04MHHU, HOaHi 6e3M0CcepeIHbO Mo-
TepminnMu abo Tpetimu ocodamu [16; 12, c. 210]. Ha Bed-caitri @BP perynspHO OHOBIIOIOTECS Iepei-
KM HaWMOIIMNPEHIIINX BU/IB IHTEPHET-IIAXPANCTB, a TAKOXK THPOpMAILIist PO (PI3UYHUX Ta FOPHIAUHUX
0ci0, sIKi MiZ03PIOOTHCS 200 TiI03PIOBAIKCH Y BYMHEHHI TaKUX 3JI04HHIB. KpiM TOTO, MyOIiKyrOThCs
peKOMEeH Al 00 3aXKMCTY Bijl IHTEPHET-1IaXpaiB Ta CIUCKU HIKIJTMBUX MPOTPaM JIIsl KOMIT FOTEPHOT
Ta MOOUITBHOT TexHikH [12, ¢. 210].

3rigHo 3 gonoBimao OBP CIIA 3a 2017 pik mono 37mo4uHiB B iHTepHETi, LleHTp ckapr Ha
xomi'torepHi 3nouuHu (IC3) orpumas 6iu3bko 300 THCSY 3BEpHEHD BiJ )KEPTB OHJIAMH-IIAXpalCcTBa, 3a-
rajbHa cyma 30MTKiB nepeBuiiiia 1,4 Mitbsipaa nonapis. Lie o3nagae, mo monus noxan 800 ocio y CLIA
CTaBaJIM KePTBaMH IHTEpHET-IaxXpaiCTB, 3arajlbHa CyMa SIKHX CKiajiana Ourpine 3,5 MibifoHa TonapiB Ha
JICHb. 3a3Ha4eHI J]aH1 BKIIFOYAIOTh TUILKU 3apEeECTPOBaHI BUIAKK MpaBomopyiieHs [17; 3, ¢. 90].

3a 3BiToMm ®BP «IIpo intepuer-3mounnn» (Internet Crime Report) 3a 2020 pik [18], Haiino-
IIUPEHIIIUM TUIOM KiOep3/I04YMHIB € iHTepHeT-InaxpaiictBo ((immHr, BumiHr, cMmimuHr). e x min-
TBEPJUKYE yKpaiHChbka koMmaHig «OrneHnaradoTy, sika Ha MiJCTaBl aHaNi3y JaHHUX OCHOBHHUX ITyOJi-
HUX PEECTPiB KpaiHU BBaXKa€ LIAXpaiicTBO HAMMOMYNSApHIIIOW Kareropiero kibepamouuHis [19; 20;
21, c. 449]. CrarucTuuHi JaHi o010 IHTEpHET-IIaxpaicTBa 30UPaArOTHCS K Ha MDKHAPOITHOMY, TaK i Ha
HarioHasbHOMY piBHsIX. Hanpukian, @enepanpaa Toprosa komicis CIIA omyOnmikyBasa 3BIT, B SKO-
My 3a3HaveHo, mo B 2021 pormi maxpai Bukpamn Maibke $770 MITH y KOpHCTYBaJiB COIiAbHUX Me-
pex. Beboro ik skepTBamMH IIMX MPABOMOPYIIHUKIB cTanu 95 mutH oci6. Takok BapTo Bi3HAYMTH, L0
y 2020 pori mmikoaa Bix maxpaichbkux i cranoBmia $258 MiH, 1m0 3HAYHO MEHINE B MOPIBHSAHHI 3
2021 poxom|[22;23,¢c.190]. Tak,y CILHA y 2020 p. 3arajibHHii 00CAT TPAaHCKOPAOHHOTO IIaXPaliCTBa CKIIaB
33 968 Bumajnkis, i3 3asBieHUMH 30uTKamMu y pos3mipi 91,95 mun mon. CIIA, y nopiBHSHHI 3
14 797 3asBamu Ta 31 30uTKamu, y po3mipi 40,83 muin gon. CIIA, 5 poki Tomy. Lli ckapru Brirogamu
LIaXpaiCTBO MPU MOKYINKaX B IHTEPHETI, CIIOTBOPEHHS 1H(POPMAL] IPO TOBApH, BUMAAKHU, KO TOBAPU
He Oynu JocTaBlleHi, Ta nmpolieMu i3 moBepHeHHsAM KowTiB. Crnomydeni [Iratu nocinau nepuie Micue
cepen JIecsaTH KpaiH 3 PO3BUHEHOIO €IEKTPOHHOIO TOPTiBIEI0 3a KiJIBKICTIO MOJAHUX 3asB Ta CKapr Ha
maxpaicTBo B Mepexi «IHTepHe™ [24; 25].

Hapaszi ®BP nonosigae aMepukaHCBKOMY Ypsily TIPO 3yCHILIS IIOJ0 KOHTPOJIIO 32 60pOTHOOK0
3 OpraHi30BaHUMH 3JIOYMHHUMH TPYINaMH, BHIUIAIOMA TPH OCHOBHI Kareropil: itamiichKy madito,
Onu3bKOCXifHI Ta adpUKAHCHKI 3704MHHI yrpynoBanHs. IIpore, Ha nymky kepiBHunrBa ®BP, eTHiu-
HUH XapakTep LUX TPyl HOCTYIOBO CTA€ MEHII BUPA3HUM, OCKLUIBKU BOHM HpParHyTb IHTEIPyBaTHCS
B JieranbHUi 6i3Hec. Lle NpU3BOAUTH 10 CTBOPEHHS «BIIBHUX KOH(eAepaliil» 37104MHHUX OCEPEAKIB,
SIKI TIOB’S13aH1 HE POJMHHUMHM 3B'SI3KaMH, a BHHATKOBO CKOHOMIYHHMMH iHTepecamu [26]. Taka 3miHa
CTPYKTYpPH JOIIOMArae 3J0YHHILIM YCIIIIHO OPraHi3oByBaTH HEJICTAIBHY TOPTIBIO HAPKOTUKAMH, KOH-
TpadakTHUMHU aJIKOTOJIEM i MaJIMBOM, MPOCTUTYIIIEI, HEJIETAILHOK MIrpalli€ro, maxpaicrsamMmu 3 Kpe-
JUTHUMH KapTKaMH Ta HaJaHHSAM KPEAUTIB i BUCOKI BigcoTku [27].

Tak, y pe3ynbrari cnijabHOI POOOTH IPAaBOOXOPOHHUX OPraHiB, MPEACTABHUKIB €JIEKTPOHHOIO
6i3Hecy, rpomajcbkocTi Ta HaykoBUiB Yy CIIA Oynu odiniiiHo po3poOieHi cTabilbHI MEXaHI3MU 3aXU-
CTy IHTepPHET-Mara3uHiB BiJl Pi3HOMAHITHUX BHIIB IIaXpalCTBa, sSKi BKIIOYAIOTh BIPOBAKEHHS TIpe-
BEHTHBHHUX 3aXOJIiB JIJIsl 3MEHIIICHHS PU3HKIB Y cepi enekTpoHHOoT komepiii. /1o Takux 3aXojiiB Haje-
JKaTh: PEryysipHi ayuTH Oe3MeKH cailTy /uis nepeBipku BignosigHocTi ctangapty PCI DSS, nocriitauii
MOHITOPHHI' CaliTy Ha HasBHICTh II03PiJ0i aKTUBHOCTI, & TAKO)K BUKOPHCTAHHS CEpBICY MEpeBipKU
aznpec (AVS); Bukopuctanss koziB CVV2, CVC2 — 3aX1UCHOTO KOy IUIaTHKHUX KapTOK, SIKHH 3aK0J0-
BaHMH y MarHiTHiN cmy3i. el kon HOTpi6HI/n71 JUISL TOTO, 11100 GaHK Mir iIeHTH(DIKYBATH KIIEHTa NPH
OILIaTi TOBAPIB TA IOCIYT KAPTKOIO OHIIAliH Ta oQuaiiH; 36ep1raHH51 0OMEKEHOT KIJIBKOCTI 1H(b0pMau11
BBC/ICHHs OOMEKCHb Ha KUIBKICTh IIOKYIOK i 3araibHy CyMYy, siKi OHJIAHH-MarasuH MOXKe NPHAHSTH
BiJl OZHOTO KOPHCTyBada MPOTATOM IOOW; IepeBipKy BiamosimHocti IP-ampecu i agpecu KpemuTHOI
KapTKH; a TAKOXX BUKOPUCTAHHS MPOTPaMHOTO 3a0e3MmedeHHs A1t 00pOoThOM 3 MIaxpalCTBOM, TAaKUX SIK
Kount, Riskified, Forter, Signifyd, ClearSale, CyberSource, Feedzai, Ravelin, Sift, Fraud.net, Nethone,
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Precognitive, SEON, FraudLabs Pro. Ili nporpaMu aBTOMaTu3yloTh IpoLecH MEPEeBipKU Ha IIaxpai-
CTBO IiJ] Yac 31HCHEHHS TIATeXIB, OJIOKYIOTh Mi103piJIi MPUCTPOT, CKACOBYIOTH LIIAXPAaNChKi 3aMOBJICH-
Hsl Ta BUKOHYIOTb iHIII GyHKUIT A4 3a0e3neuenHs Oesnexu [28; 25, ¢. 221-223].

Ha npuxnani CILHA BuainnMo mioHaimepini 3aBIaHHs 3al00iraHHs eIeKTPOHHOMY KOMepIIiii-
HO-TOPTiBENILHOMY MIaXpaicTBy B YKpaiHi: 1) cTBopeHHs €1nHOi iHGOpMaIiiHOi cucTeMu mpodinak-
THKH IIaXpaicTBa y chepi eNeKTPOHHOT KOMEPIIii Ta TOPTIBIIi, sIKa MOEAHYBaTUME Pi3HOMaHITHI iHPOP-
MalliifHi pecypcu, miaTgopMu ta 0a3u JaHUX MPO Iaxpais; 2) 3anpoBaKCHHS MOJITHKH HAJIC)KHOTO
KOPIIOPATUBHOTO YIIPABIiHHA; 3) YIIPOBAIXKECHHS A1€BUX 3aKOHOABUMX IHINIATUB 11010 HAJIEKHOTO pe-
I'yJII0BaHHS KOMEPIIHHOI pekiiaMu Ta / a00 IpOCyBaHHs KOMEPLIHHUX IPOAYKTIB a00 HOCIYT; yCTAHOB-
JICHHSI KPIMIHAIIBHOT BiJIITOBITATBHOCTI 32 3]I0M Ta KPaJiXKKy B MEPeKi, 3HUIIECHHS PUBATHOI Ta / 200
cekpetHoi iH(opMarliii; 4) peopMyBaHHS IHCTUTYTY KPUMiHAIBHOT BiIIOBIAAIBLHOCTI 32 CIIEKTPOHHE
TOProBEJIbHO-KOMEPIIIHHE MIaXPalCTBO; 5) BAKOPUCTAHHS HOBITHIX €JICKTPOHHUX CUCTEM Ta JOCATHCHb
HITYYHOTO IHTEJICKTY Yy 3aroOiraHHi eJeKTPOHHOMY KOMEPIIHHOMY IaxpaicTBi; 6) MOMmyJspu3aris
€JICKTPOHHOT KOMepIii uepe3 OHlalH Ta oduaiiH-Mara3uHu; 7) MOCHICHHS MIXKHAPOJHOTO CIiBPOOIT-
HULITBA Ta 3aJIy4eHHS TPOMAJICHKOCTI J0 COILiaJbHO-BUXOBHOI poOOTH 3 MPO(]ITAKTUKY LIaxpaicTsa
B cpepi esleKTpoHHO]I Toprisii [25].

Hwuzka HayKOBIIIB BKa3yIOTh Ha Te, 10 Yepe3 0OMEeKEHICTh pecypcaMu Majnii Oi3Hec Moxke OyTi
0COOJIMBO CITyCTOIICHHH BTPATOIO KOIITIB BiJ| IIaxpaiicTBa. ABTOpH 3a3HAYalOTh, 10 TaKi OOMEXEHHS
B OUTBIIOCTI MaJIMX OpraHi3ailiid 4acTo 03Ha4al0Th MIHIMYM 1HBECTHIIIH /7151 O0POTHOH 3 MIaXpaiicTBOM,
10 POOUTH I1i OpraHi3allii OiIbII BPa3JIMBUMH JI0 CKOHOMIYHHX 3JI0BKHBaHb [29, ¢. 161]. M. M. €dimon
nigkpecioe, mo y 2015 poui kommnanis «Ubiquiti Networksy, 1110 crienianizyeTbcsi Ha KOMIT IOTEPHUX
Mmepekax Ta 6aszyersest B CIIA, cTtana xepTBOIO (ilIMHIOBOI aTaku, BHACILIOK sIKOI OyJIO BTpaueHO
46,7 mutH nonapiB. 3I0BMUCHHUK, SIKUI BU1aBaB ceOe 3a BUKOHABYOTO AMPEKTOpa KOMIaHii Ta ii aiBo-
Kara, Haka3aB TOJIOBHOMY OyXrairtepy 3[iHCHHTH HU3KY IepeKas3iB st 3aKPUTTS CEKPEeTHOT yroau. 3a
17 nHiB KoMIIaHis epepaxyBaia 14 0aHKIBChKHX TpaHCaKIlii Ha paxyHKH B Pocii, Yropuwsi, Kurai Ta
IMonpmmi. IHnuaeHT cTaB BiToMUM KOMMaHii uie micis Toro, sk ®BP mosimomuo, 1o ii 0aHKIBCEKHIT
paxyHok y [OHKOH3i, IMOBIpHO, CTaB >KEPTBOK MIaxpaiicTsa. L{e 103BOIMIO KOMMAaHIT 3yMUHUTH I10-
JIaIbll epeKasy Ta cpoOyBaTH NOBEPHYTHU SIKHANHO1IbIIE 3 BKpaAeHUX 40,7 MIIH J0J1apiB, 110 CTAHO-
Bu1o Onm3bko 10% ii rotiBkoBux aktuBiB [30, ¢. 120; 31, c. 97].

IikaBum € noceia Kuraiicekoi Haponuoi Pecry0Omiku. KoxkeHn kopucTyBad KUTalHChKOTO CErMEH-
Ty iH(pOpMaLifHOTO IPOCTOPY MPH PeeCTpallii B COLiaIbHUX Mepekax 1 Ha iHIINX caiTax 30008’ I3aHUH
BBOJUTH NACIIOPTHI JjaHi, iHaKIIe JOCTYII 10 TAaKUX CaliTiB U1 IbOIO KOpHUCTyBada Oyne 3akputuit. Taki
3axoy OyaH BUKJIMKaHI MOMIMPEHHsM Inaxpaiictsa B kideprpoctopi KHP. BoHu cyTTe€BO BILTHHYIU Ha
30BHIIIHIH BUMIsLI KibeprpocTopy Kuraro, GpakTiHuHO 3HUIIUBIIM CBOOOAY CriKyBaHHs. OqHAK CBil
BHECOK Y MPOTHUJIIFO KiOEP3IIOUMHHOCTI 11i HOBOBBEJICHHS 3pOOMIIN — PIBEHB KiOEP3JIOYMHHOCTI B COIIi-
anbHUX Mepexax Kuraro pizko 3Hu3uBCs [32, ¢. 110].

B SInonii gie 3akoH «IIpo HecaHKIIOHOBaHE IPOHUKHEHHS B KOMIT tOTepHI Mepesxi» 2000 poky.
BiH He BHIiI€ KOMIT FOTEPHE LIaXPaHCTBO K CAMOCTIHHUIT BUJI 3JI0YMHIB, ajle BCTAHOBIIIOE BiJIMOBI-
AANBHICTH 33 HECAHKIIOHOBAHE IPOHUKHEHHS! B KOMII IOTEPHI MEPEKi 3 METOIO BUKPAJICHHS [32,c.110].

Tax, 37104HHH] yrpyHIOBAaHHS PI3HOIO ETHIYHOTO CKIIazy, TaKi, HaPUKIIAL, 5K leepmm Ta pyMy-
HH, 00'e/IHaINCS JULsL CTBOPCHHS MIKHapOJIHIX MEPEX, SIKi 3aiMarOThCsl IHTEPHET-IAXPACTBOM i CXe-
MaMH Bi]MUBaHHS Tporuei. [yt mpuxoByBaHHS CBOIX JIiff BOHH BUKOPHCTOBYIOTH IIEPEIOBI TEXHOJIO-
rii, 30kpema meto «Dact diyke» (Fast Flux) — TexHoorio, sika 103BOJISIE€ IPUXOBYBATH KOMaH/IN Ta
KOHTPOJIb OOTHETIB (MEpeXX KOMI'IOTEPiB, 3apaXKCHUX aBTOHOMHHUM IIPOrpaMHKM 3abe3nedeHHsm) [33].

YV Crparerii nonepemkeHss 3nounHHOCTI mrary Hosuit [liBnennuit Yenbc (ABcrpaiis) Ha
2015-2017 poxu Takox OyJI0 3aIJIaHOBAHO BKJIIOUEHHSI CTpaTerii, 10 epeadadala MOXKIUBICTh I TPO-
MaJisIH HaJICHJIaTH MTOBLIOMIICHHSI TIPO 3JI0YMHU Yepe3 MOOUIbHI Tene(OHH, TUIAHIIETH Ta 1HIII IPUCTPOI.
Jnst iboro HeoOXiAHO OyJIO TMPOWTH PEECTPAIIII0 Ta OTPHMATH IOCTYIT IO 3aIlIOBHEHHS CIELiadbHO PO3-
POOJICHUX aHKET 3 JACTAbHOK 1H(POPMAIIIErO MIOI0 TAKKUX 3JI0YMHIB, K KPaJIiKKH, Tpabexi, MaxpaicTBo
touio [34; 35, c. 148]. B ABcTpaitii 30KkpemMa HaroJonIyrTh Ha BXKIIMBOCTI PETYJISIPHOTO OTPHITFOIHCHHS
iH(opManii Mpo BUMaIKK MaxpaiicTBa Ta HakIaneHi nokapanss [36]. Ilomiuis Keincnenna 3a3Haqae, 1o
3HAYHA YaCTHHA MaxpaiicbKuUX omepaniil 3 KpeIUTHUMH KapTKaMK B KpaiHi 3AIHCHIOETBCS 3TI0YHHILIME
3 PymyHii [37], npr4uHOI0 LIBOIO € Te, 110 0araro 3 HUX MaloTh TEXHIUHY OCBITY, 30KpeMa B rairy3i Mare-
MAaTHKH Ta 1HPOPMATHKH (SK IPOrPaMiCTH UM TPAIliBHUKH O0YHUCITIOBAIBHUX IICHTPIB) [38].

[ikaBoto € qymka C. C. UepHSBCHKOTO, 3TiJJHO 3 SIKOFO aHaJi3 BITYM3HSIHOTO Ta MIKHAPOIHOTO
JIOCBIJly Y TPOBEJICHHI CYIOBO-OyXraJiTepchKuX, (hiHAHCOBO-CKOHOMIYHHX, MMOYCPKO3HABUMX, TEXHi-
KO-KPUMiHAJIICTUYHHX Ta KOMIT'IOTEPHO-TEXHIYHUX EKCIIEPTH3 € BAYKJIMBUM KPOKOM JIsl BIOCKOHAJICHHS
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METOJMK po3ciliayBaHHs (piHaHCOBUX miaxpaicTs [39, c. 19]. I pilicHO, s yIOCKOHAJICHHS METOIUKH
PO3CIIiIyBaHHs IIaXpaiicTBa, 10 BYMHIETHCS depe3 Mepexy «IHTepHeT», HEOOXiJHO PO3INISHYTH IH-
TaHHs IPU3HAYEHHs OKpeMuX BUIIB ekcreptus [40, c. 162].

CaymiHo 3 1boro mpuBofy BigzHadae K. B. Manuies, O. O. XpoOyct ta I. M. Yaiika, 1110 BUBYCH-
Hsl MDKHAPOJIHOTO JIOCBiAY y cdepi 3amodiraHHs MaxpaicTBy € BXKIMBUM Ui PO3BUTKY BITUYH3HIHOT
CHUCTEMHU TIONEPEIKCHHS 3JI0UMHIB 1 BKJIFOYAE KiJIbKa KIIFOYOBHX ACTEKTIB: MEPeoBl MeTou 0OpOTHOU
3 KpUMiHAJIBHIMU [IPABONOPYLICHHSIMH [OBUHHI OyTH 3acTOCOBaHI NpH (OPMYBaHHI IHCTUTYLIHHUX,
[IPaBOBUX, OpraHi3alifHuX Ta iHpopMaLiiHUX KOMIOHEHTIB pedopM; Juisi O0POTEOU 3 TPAHCKOPIOH-
HOIO 3JIOYMHHICTIO KPHTHYHO BaXKJIMBE CIIBPOOITHUITBO 3 MPAaBOOXOPOHHUMH OpraHAMH IHIINX KpaiH;
pecypcHe 3a0e3redeHHs TPaBOOXOPOHHIX OPraHiB YKpalHN IIe He JOCSIIO PIBHSA, KMl 3a0e31ednB Ou
e(EeKTUBHY IPOTHUIIIO 3JI0YMHHOCTI, OXOPOHY IPOMAJICHKOTO TIOPSAKY Ta OE3IeKy COLiIbHUX CUCTEM
[41, c. 144; 42, c. 70-71].

BucHoBku. OTxe, MiJICYMOBYIOYH BHIIE BHKIIQJICHE, JTOCIIIKCHHSM yCTAHOBJICHO, IO OlIb-
IIICTh 1HO3EMHUX KpaiH He MICTAThH CHELialbHUX HOPM, SIKi PENIAMEHTYIOTh BiAIIOBINAJIbHICTh 32 IIa-
XpaiCTBO, 110 BYMHSAETHCS 3 BUKOPUCTAHHAM Mepexi «IHTepHeT», BiAIIOBIAHO MiIXOAHM 10 MPOTHIIT
TAKOMY 3JIOYMHY OOyMOBIICHI OCOOIMBOCTSIMU HAIliOHAJIBHOTO 3aKOHOAaBcTBa. OTke, I IOLIYKY
e(EeKTUBHUX MOJeNiel MPOTHIIT MIaXpaiCTBY, IO BUNHSIETHCS 3 BUKOPUCTAHHAM Mepexi «[HTepHeT»,
OyJ10 BUBUCHO 1HO3EMHHIA TOCBIJ Ta CTPYKTYPY iX CIHEIaTbHUX TiIPO3AUIIB, OMIIEHCHKUX BIJIOMCTB,
a TaKkoX 1X (yHKIIT, 1110 a0COJTFOTHO PI3HATHCS 33 CBOEK CYTHICTIO. Tak, y €BpOIEHChKUX KpalHax Ta
CIIA ¢yskuii npotuaii HOCTYNarThCsi MiCLIEM 3ao0iraHHIO, Ha BiJAMIHHY BiJl BHIIEBKA3aHUX KpaiH
ta CIIA, a3iarchbKi AepaxKaBU CyBOPO JOTPUMYIOTHCS JKOPCTKHUX PENPEecUBHUX 3axofiB. Ha ocHOBI om-
PaLbOBaHOIO Ta y3arajJbHEHOIO Cy4acHOIo IEePEIO0BOro iHO3EMHOTIO A0CBILY PO3pOOIEHO HAYKOBO 00-
IPYHTOBaHI peKOMEHMAMIi MO0 MPOTU T TPABOOXOPOHHUMH OpPTraHaMH IMaxpaiCTBY, MO BUMHIETHCS
3 BUKOPHCTaHHSIM Mepexi «[HTepHeT».
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TEOPETHKO-IIPABOBA CYTHICTh i
JEP)KABHOI AHTUKOPYMIINHOT TPOTPAMM YKPATHHI

THEORETICAL AND LEGAL ESSENCE
OF THE STATE ANTI-CORRUPTION PROGRAM OF UKRAINE

VY crarTi npoaHali3oBaHO TEOPETUKO-TIPABOBOT CYTHOCTI JIEPKaBHOT aHTHKOPYIIITi#i-
HOI mporpaMu YkpaiHu, 30KpeMa JOCIIDKCHO i KOHLEeNTyalbHi 3acaiu, MPaBoBe pe-
I'YJIIOBAaHHs, OCHOBHI IHCTUTYIIIHI MeXaHi3MHU peani3alii Ta e()eKTUBHICTb B KOHTEKCT1
Cy4acHUX BUKIUKIB. Oco0IMBY yBary NpHIiUICHO BU3HAUEHHIO KJIIOUOBUX IPOOIEM pe-
anizaii aHTUKOPYIIIHHOT MOMITUKU B YKpaiHi Ta GOPMYITIOBAaHHIO MPOTO3UILIN 010
B/IOCKOHAJICHHST HOPMaTHBHO-TIPABOBOTO 3a0e3IIeUeHHs 1 ITiAIBUILIECHHS Pe3yIbTaTHBHOC-
Ti Iep>KaBHUX 3aX0/1iB y cepi 3armo0iranHs i mpoTU il Kopyriii. Y cTaTTi KOHCTATOBaHO,
10 JiepKaBHA aHTUKOPYIIiiHA porpamMa sk IHCTPYMEHT pealizallii aHTUKOPYIiHHOT
CTparteril: Ma€ BU3HAYaTH KOHKPETHI 3aX0H JUIsl JOCSTHEHHs CTpaTeriyHux 1ijaei; 3a0e3-
MeyyBaTH KOOPAMHALIO Jiif MiIXk PI3HUMH OpraHaMH BJIaJ; BCTAHOBIIIOBATH MEXaHI3MHU
MOHITOPHHTY Ta OLIHKX e()eKTHBHOCTI peari3amii 3axoiB. 30kpemMa HeoOXiJHUM € CTBO-
peHHs 1HPOPMAIIHHOT CUCTEeMH MOHITOPUHTY peatizallil AepKaBHOT aHTUKOPY I HHOT
MOJIITHKH, SIKa JIO3BOJIUTH BIJICTEKYBATH MPOTPeC Y BUKOHAHHI 3aX0/1iB Ta 3a0€3MeUUTh
Mpo30picTh Mpoiiecy. 3po0iIeHO BUCHOBOK, IO Jep)KaBHA aHTHUKOPYIIiHHA Mporpama,
I1e He IPOCTO JOKYMEHT, a [1€ KOMIUIEKCHUH o(iuifHui JOKYMEHT, SIKUil MICTUTb CHCTe-
MAaTH30BaHUM IepeiK 3aX0/iB, CIPSIMOBAHUX Ha 3al00iraHHs, BUSBICHHS, IPOTUIIIO Ta
HOKapaHHS 3a KOpYILiiHI npaBonopyieHHs. s Hel MatoTh OyTH XapaKTepHUMU TaKi
O3HaKM: 1) cTpaTeriyHa CHPsIMOBAHICTh — BIAMOBIMHICTH 3araybHill aHTHKOPYIILIiHIH
cTparerii Ykpainu; 2) KOMIDIEKCHICTb — BKIIOUSHHS MPO(ITaKTHIHHX, IPABOBUX, Opra-
Hi3allifHKUX, POCBITHUIIBKUX Ta KOHTPOJIBHUX 3aXOJIiB; 3) Opi€HTAIlisl HA OLIHKY PH3H-
KiB — IZICHTH(]IKALlisS BPa3IMBHX JI0 KOpYMilii cep; 4) MOHITOPHHT 1 OI[iHKA — PeryJisipHa
HepeBipKa peasizalii IporpaMu Ta 3BiTHICTb; 5) y4acTb IPOMaJICBKOCTI — BIIKPUTICTb J10
PEeKOMEHJalill 1 KOHTPOJIIO 3 OOKY CyCIIIbCTBA.

Knrwuosi cnosa: anmuxopynyitina npoepama, 0epicasHa aHmMuKopynyiuHa npo-
2pama, aumuKopynyiuna cmpamecis, npomudis KOpynyii, npagoee pecynioganHsi.

The article analyzes the theoretical and legal essence of the state anti-corruption
program of Ukraine, in particular, its conceptual foundations, legal regulation, main
institutional mechanisms of implementation and effectiveness in the context of modern
challenges are studied. Particular attention is paid to identifying key problems in the
implementation of anti-corruption policy in Ukraine and formulating proposals for
improving regulatory and legal support and increasing the effectiveness of state measures
in the field of preventing and combating corruption. The article states that the state anti-
corruption program as a tool for implementing the anti-corruption strategy: should
identify specific measures to achieve strategic goals; ensure coordination of actions
between various government bodies; establish mechanisms for monitoring and assessing
the effectiveness of the implementation of measures. In particular, it is necessary to create
an information system for monitoring the implementation of the state anti-corruption
policy, which will allow tracking progress in the implementation of measures and ensure
transparency of the process. It was concluded that the state anti-corruption program is not
just a document, but a comprehensive official document that contains a systematic list of
measures aimed at preventing, detecting, counteracting and punishing corruption offenses.

© CTOLIbKUM PM. —acniipanT kadeapu nomineiickkoro npasa (HarioHanbHa akazeMis BHYTPilHix
CIIpaB)
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It should be characterized by the following features: 1) strategic orientation — compliance
with the general anti-corruption strategy of Ukraine; 2) comprehensiveness — inclusion
of preventive, legal, organizational, educational and control measures; 3) orientation
to risk assessment — identification of areas vulnerable to corruption; 4) monitoring and
evaluation — regular verification of program implementation and reporting; 5) public
participation — openness to recommendations and control from society.

Key words: anti-corruption program, state anti-corruption program, anti-corruption
strategy, combating corruption, legal regulation.

AKTYyaJIbHiCTh TeMHU. SIK BIIMOBO, KODYIIILlisi € CEPHO3HOI0 3arpO300 BEPXOBEHCTBY IpaBa Ta
CTaJIOMy PO3BHTKY B yCbOMY CBiTi. BoHa Mae HempomnopiiiHui, pyitHiBHUI BILUTMB Ha OiHMX 1 Haii-
O1NIbII ypa3IMBUX BEPCTB HACEJICHHS, a TAKOXK, 110 CYTi, € IIKIATMBO AJisi Oi3Hecy. Kopymiist ctpumye
€KOHOMIUHE 3pOCTaHHs, CIIOTBOPIOE KOHKYPEHIIIO Ta CTBOPIOE CEPHO3HI IOPUIUYHI Ta pelyTaliiHi pu-
3MKH, BIJUIIKAQI0YX IHBECTOPIB, BUCTYMAIOUH IIPUXOBAHUM «IIOaTKOM» 200 HE3aKOHHOIO HaT0aBKOIO JI0
BUTPAT, THM CaMHM 30UIBIIYIOUH BUTPATH OpraHizaiiiii [ 1], 30kpemMa i JepkaBHOTO CEKTOPY.

BrniacHe /17151 BUSIBIICHHSI, YIIPABIIIHHS Ta MiHIMI3alli1 KOPYIIIIHHUX PU3HKIB CTBOPOOTHCS KOMII-
JIeKCl aHTUKOPYNLIHHI MPOTrpaMy 3araJbHOAECPKaBHOTO Ta JIOKAIBHOTO Xxapakrepy. Tak JlepkxaBHa aH-
TUKOpYyHUiiHa nporpama Ha 2023-2025 poku — Lie KII040BUH iHCTPYMEHT peaitizalii AHTHKOPYIIIHHOT
crparerii Ykpainu Ha 2021-2025 poxku, 3arBepkeHoi 3akoHoM Ykpainu Bix 20 uepBHs 2022 poky
Ne 2322-1X [2]. Lle nokpoKoBUi I1aH Ail, CIPIMOBaHUI Ha 3MEHILEHHs PiBHsI KOPYILii Ta 3a0e31nedeH-
HS1 TOOPOYECHOCTI B Pi3HUX Chepax CYCHIIBHOTO XKHUTTS YKpaiHu.

BonHoyac JTOKaibHOIO aHTHKOPYILIHHOIO MPOrpamMoro € JOKYMEHT, BUKOHAHHS SIKOTO CIIPHUSE
(hOopMyBaHHIO HETaTHBHOTO CTABJICHHS TPAIliBHUKIB JICPKaBHUX OPTraHIB Ta OPUAUYHUX OCIO 110 KO-
pynuii. BiH BU3Hauae mpaBuiia, CTaHAAPTH 1 TPOLIEAYPH 100 BHUSBICHHS, NPOTH/II Ta 3armo0iraHHs
Kopymuii [3] B Mexkax KOHKPETHOI opraHizaii.

OnHak, K BKa3ylOTh €KCHEPTHU, IOTEHLIaJ aHTUKOPYIIIHHUX IporpaM MmyOIiuHUX iHCTUTYLIH
y BIJNOBIIHUX Ialy3sX BUKOPHCTOBYETHCS HEIOBHOO MIpOIO, 1110 0OYMOBJIEHO BaJaMU HOPMaTUBHOIO
PEryIIOBaHHS, CHPHUHATTIM aHTHKOPYIIIHHUX MporpaM NepeBakHO K (GOpMaabHOI BUMOTH 3aKOHY,
HEHAJIC)KHUM OIIIHIOBAaHHIM KOPYIMIIHHUX PU3HKIB (30KpeMa, HEBpaxXyBaHHSIM Taly3eBUX 0COOIHUBOC-
TeH, sIKi BU3HAYAIOTh XapaKTep AisIIbHOCTI OpraHy BJIaJiH, BHACIIOK YOTO OIliHKA KOPYIIIIMHUX PHU3UKIB
IIPOBOJUTHCS HEIIOBHO, a 3aXOIM 3 IX yCYHEHHS Ta MiHIMi3alil He JOCATAIOTh 3aIIAHOBAHOTO PE3yilb-
TaTy), BiJCYTHICTIO HAJEXHUX IHCTPYMEHTIB MOHITOPHHIY BMKOHAHHS aHTUKOPYILIMHHUX Iporpam,
HEBpaxXyBaHHSIM y HUX TUIIOBUX KOPYHLIHHUX PU3UKIB, ijeHTH(iKoBaHUX HalioHaIbHUM areHTCTBOM
3 muTaHb 3anobiranHs kopymii (gam — HA3K), a Takox HeHaJIC)KHUM BHKOHAHHSIM BiKE 3aTBEPKCHIX
AQHTUKOPYIILIHHUX Tporpam [4].

HesikicHa oIfiHKa KOPYMIIMHUX PU3UKIB = HEJOCIIKEHE CEpEeIOBHIIE + BIJICYTHS B3a€MOJIis
3 3aIliKaBJICHUMH CTOpOHaMHU [5, ¢. 4]. ToMmy nepes po3poOHMKaMU aHTUKOPYMIIHHUX MPOrpam MocTae
3aBJIaHHS, OITUCATH KOPYMLIHHUHA PU3UK Tak, 11100 Oys10 3po3ymiso mpo 1o BiH. Excniepru HA3K pos-
pobunu noci6HuK « TUIOBI MOMUIIKU P PO3POOLI AaHTUKOPYLIHHOT IPOrpamMm», B IKOMY 3aMpOTIOHy-
BaJIM HACTYIIHUH MCXaHI3M BUPILICHHS BHILE 3a3HAYCHOTO 3aBJaHHs. Jlist TOro 1ol aHTUKOpyIuiiiHa
nporpama Oyia 3aTBEP/UKCHA HeO6XIZLHO KOPYIUIHHMIH PU3UK ONUCATH Yepe3 IMOBIPHICTE TOTO, 1O Bil-
OyZeThCsI OIS KOPYIIIHHOTO 200 IMOB’S3aHOTO 3 KOPYIIII€I0 TPABOIIOPYILIEHHS, SIKa HEraTUBHO BILIH-
HE Ha JIOCSITHEHHSI OPraHOM BU3HAYCHUX I[JICH Ta 3aBaaHb. [ 1[bOr0 B aHTUKOPYIIIHHIA Tporpami
JICTaJIbHO OITUCYIOTHCS MOXIIUBI TIO/1ii KOPYIIIIHOTO YH OB’ S3aHOTO 3 KOPYIIIIIEI0 MPABOTIOPYILICHHS,
0ci0, siki 6epyTh yuacTh y 10ro BANHEHHI, Ta KOHKPETHUX YMOB, 3a SIKUX BiZIOyBa€ThCs MOAIS, TAaK 3BaHa
«kopymnuiiiHa cxemay». Bukiiax TeKCTy MOBUHEH OyTH JOCTYIHUM i 3pO3yMIIUM JUIS NPOUYUTAHHS Oyab-
SIKil 0c001 (SIK B XKypHATICTCHKUX PO3CIiLyBaHHsAX) [5, c. 12].

Hampukiaz, TinoTeTHyHo, icHye HMOBIpHa MOXKJIMBICTh BUMaratu abo OTpUMAaTH MOCaIOBOIO
ocoboro JlemapraMeHTy 3amo0iraHHs Ta BUSBJICHHS Kopymiii (YIpaBimiHHS KOOpAMHAIT YITOBHOBaXe-
HUX MiJPO3AUTIB Ta BUKOHAHHS aHTUKOPYMLIHHUX MPOTrpam) HenpaBOMipHy BUTO/Ly TIiJl 4ac CIIUIKY-
K{ aHTUKOPYILIHHOI mporpamu; 2) po3misiLy BHECEHOI Ha noroszeHH;I AQHTUKOPYIIIHHOT IporpaMu
[5, c. 12]. HeoOxiHO onucaTy YMHHUKY BUSIBICHOTO KOPYNIIHHOTO PU3UKY, TOOTO YMOBH Ta IPUUMHH,
1110 320X04YOTh(CTUMYJIOIOTE), BUKIINKAIOTh 300 103BOJISIIOTH CKOCHHSI [I0CAI0BOO 0COOOKO NIPH BHKO-
HaHHI HEI0 Q)yHKmI/I JleprKaBH abo MiCLIeBOro caMOBPsIYBAHHs JisIHb, SIKi MOXYTb PU3BECTHU JI0 BYH-
HEHHSI KOPYILIHOTO YH TIOB’13aHOTO 3 KOPYILIEI0 paBonopymieHHs [5, c. 12]. Tomy, Ha Haury gyMKy,
HEeoOXiHO He JHIIe GOPMAIBFHO JOTPHUMYBATUCh BUMOT IOAO PO3POOKH aHTHKOPYMIIHHUX MpOrpam,
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a i 3a0e3neunTty TXHIN 3MICTOBHMH 1 IpakTUYHUM XapakTep. Jlume 3a yMoBH siKicHOI imeHTH(iKawil
KOPYNUIMHUX PU3MKIB, JETAIBHOIO aHalidy (akTopis, WO {X HOPOIKYIOTh, Ta PO3POOKU aJEKBaTHUX
3aXO/liB pearyBaHHs, aHTUKOPYILiiHa IporpamMa 3MOXe BUKOHYBaTH CBOE IEPLIOUEPrOBE 3aBAAHHS —
OyTH e(eKTUBHUM IHCTPYMEHTOM 3aM00iraHHs KOPYTIIii B KOHKPETHOMY OpraHi Bau.

3 yciM THM, 3 OISy Ha IOCTaTHIH piBEHb HAYKOBOTO OCMHUCIICHHS IPOOJIEM BIPOBAKCHHS aHTHU-
KOPYMIIHHUX MpOorpam myOiuHUX IHCTUTYIIH y BIIMOBIIHUX TaTy3sX (HAIPHUKJIIa/l, 03HA4YCHI MMTaHHS BH-
Buanu badenko K. A., bBycoun O. 1O., imutpies 0. B., 3anopoxuuii C.A., IBaHos O. B., JIazapenko C. XK.,
IMpuxonsko A. A., Tapanenko O. I1.), BOauaeMo akTyaJbHUM HPHUCBSTUTH 1€ HAYKOBE JOCITIIKEHHS BU-
3HAYEHHIO TEOPETUKO-IIPAaBOBOI CYTHOCTI IepKaBHOI aHTUKOPYILINHHOT IporpamMu YKpaiHu.

Jlns pearizanii MOCTaBICHOI METH HEOOXITHO: BU3HAYUTH OCOOIHBOCTI ACPKAaBHOI aHTHKOPYII-
LIHHOT MpOorpamM# K KJIFOYOBOTO IHCTPYMEHTa pealtizallii AHTHKOPYIIIIHHOT cTpaTerii YkpaiHu, BUsSIBH-
TH TIO3UTHBHI IPAKTHKH YAOCKOHAICHHS MEXaHi3MiB 3al00iraHHs KOPYIIIii Ha iHCTUTYLIHHOMY piBHI.

Buxkuiian ocHoBHOro Marepiasy. 3a pekoMeHaalisiMu MixkrapiaMmeHTChkoi AcamOnel iepxaB-y-
yacHuie CHJI, HallioHaIbHAa aHTUKOPYIILIIHHA TOJIITHKA SIK IPSAMET MPABOBOTO PETYJIFOBAHHS MA€ BKITIO-
4aTu Taki BiTHOCUHHU: 1) (GOpMyBaHHS OCHOBHHX 3acajl aHTUKOPYINLIHHOI NOMITUKY, BU3HAYECHHS i 110-
HSTb, IIJICH 1 MPUHIIMITIB; 2) pealti3allii aHTUKOPYIIIIHHOI MOTITHKY B IISUTEHOCTI 3 OXOPOHH IPaB 1 CBOOO/T
JIFOJIMHY 1 TPOMaJIsTHIHA, 3aKOHHHUX IHTEPECIB CYCITILCTBA i IepaBu; 3) BCTAHOBJICHHS MPIOPUTETHUX
chep 1 cuCTeMH 3axOJliB MOMEPEIHKECHHST KOPYIIIIIT, a TAKOK BU3HAYCHHSI CHCTEMH CyO’€KTIB peaizaril
AQHTUKOPYILIHHOI OMITUKY; 4) BU3HAUCHHS KOMIIETEHLIIT OpraHiB IyOIiuHO1 Bllal HAL[IOHAJIBHOTO, Peri-
OHAJILHOT'O Ta MICLIEBOIO PiBHIB y ()OPMYBaHHI Ta peaizallii aHTUKOPYNIIHHOT HOJIITUKY; 5) BU3HAYEHHS
Ta [IPOBEJIECHHS aHTUKOPYILIMHOI MONITUKY B IPABOTBOPYIN NISTIBHOCTI Ta B AISUIBHOCTI 3aCTOCYBAHHS
mpasa; 6) 3MIIHEHHS 3aKOHHOCTI 1 TIPABOBHX OCHOB (DYHKIIIOHYBaHHS OpraHiB JICPKaBHOI BIIAJIN Ta Mic-
LIEBOTO CaMOBPsIAyBaHHsI; 7) pOpMyBaHHS CyCITUILHOT IPABOCBIIOMOCTI BIAMOBIHO 10 aHTUKOPYIIIIHHUX
cTanaapris; 8) popMyBaHHs OCHOB MiXKHApOJIHOT criBIIpalli y cdepi peaizailii 3ax0/iB aHTHKOPYLIIHHOT
nomituky [6; 7]. Takum 4uHOM, Aep)kaBHA AaHTHKOPYIILINHHA porpama siKk iHCTPyMEHT peasi3alii aHTU-
KOPYIILIFHOI CTpaTerii: Mae BU3HAYaTH KOHKPETHI 3aXOIH JUISl AOCATHCHHs CTPATCrivHKX LIeit; 3a0e3-
TedyBaTH KOOPAMHALIO /il MUK PISHUMU OpraHaMH BJiali; BCTAHOBIIOBATH MCXaHi3MU MOHITOPHHI'Y Ta
OLIHKA e(peKTHBHOCTI pealisallii 3aXomis. 301<peMa HEOOXIIHIM € CTBOPEHHs! iHPOpPMALINHHOI cHcTeMH
MOHITOPHHTY peaji3allii JepyKaBHOT aHTUKOPYILIHHOT OJMITHKH, SIKa JO3BOJIUTH BiICTEKYBAaTH POTPEC
Y BUKOHAHHI 3aX0/1iB Ta 3a0€3Me4UTh IPO30PICTh MPOILIECY.

3akon Ykpainu «IIpo 3amnoOiranus xopymuii» Big 14 xoBtHs 2014 poky Ne 1700-VII BcTtaHOB-
moe, o JlepskaBHa aHTUKOPYILINHHA IIporpamMa 3 BUKOHAHHS AHTHKOPYMLiHHOI cTparerii BU3Hauae
3axX0/id, CIPSIMOBAHI Ha peallizallilo AHTUKOPYILINHHOI cTpaterii, ki € 000B’I3KOBUMU Il BUKOHAHHS
JIepyKaBHIMH OpTaHaMH1, OPTaHaMH MICIIEBOTO CaMOBPSTyBaHHS Ta IHIIIMHE Cy0’ €KTaMH, BU3HAYCHUMHI
BUKOHABIUSIMU TaKUX 3aX0fiB. BoHa moBuHHA, 30KpeMa, MiCTUTH iH(OpMAIIifO TIPO: HOMep, HallMeHy-
BaHHS Ta 3MICT 3aX0/ly; MOKa3HUKU (1HIMKATOPH) BUKOHAHHS 3aXONy; CTPOKH BHKOHAHHS 3aXOMy; BH-
KOHABIIIB 3aX0/1y; JpKeperna Ta 00csru (piHaHCOBUX pecypciB, HEOOXIHUX JJIsi BAKOHAHHS 3axony [8].

ITpoekT nepskaBHOT aHTUKOPYILIHHOT IPOrpaMy 3 BUKOHAHHS AHTHKOPYMLiiiHOI cTpaTerii BHO-
cutbCs Ha posrisy Kabinery MinicTpis Vkpainn He Mi3HIE HDK 33 MICALb 0 3aKIHYCHHS CTPOKY
st ii 3arBepukenns. HA3K mae npaBo ininiioBaty neperis AepiaBHoi aHTHKOPYNIiHOT nporpamu
3 BUKOHAHHS AHTHKOPYIIIHHOT CTpaTeru 3a pe3ylIbTaTaMi MOHITOPUHIY Ta OLIHKH e(beKTMBHocn i
peanizanii AHTHKOpYMIiiHOI cTparerii. [Ipy koMY BHECEHHS 3MiH IO JIep:KaBHOI aHTHKOPYIIIIHHOT
MPOTpaMy 3 BUKOHAHHS AHTHKOPYIIIHHOI cTparerii 0e3 MpoBeeHHS iX TPOMaJICbKOr0 00TOBOPEHHS Ta
norojikeHHs 3 HallioHalbHUM areHTCTBOM He JIOMyCKaeThes [8].

BinnosigHo, AepikaBHa aHTUKOPYIILIHHA TPOrpama, 11 He MPOCTO JJOKYMEHT, a 116 KOMITJICKCHU
oiUiiHUI JOKYMEHT, SKMH MICTUTh CHCTEMAaTH30BaHUI MEPEiK 3aX0/iB, CIPSIMOBAaHUX Ha 3aro0iraH-
Hsl, BUSIBJICHHS, IPOTHIIO Ta MOKAPAHHS 33 KOPYMIIHHI IPaBONOPYIICHHS.

Ha namy nymky, /uis Hei MaroTh OyTH XapaKTepHHMHU TakKi O3HaKW: 1) cTpareriuyHa crpsmMoBa-
HICTb — BIANOBIAHICTb 3arajbHill aHTUKOPYILIHHIN cTpaTerii Ykpainu; 2) KOMIIIEKCHICTb — BKIIIOUESHHS
npodinakTUYHUX, IPABOBUX, OPraHi3allifHUX, IPOCBITHUILKUX Ta KOHTPOJbHUX 3aXOiB; 3) opieHTa-
LIS HA OLIIHKY PU3UKIB — ieHTH(]IKallisl Bpa3IuBUX 10 KOopynuii cdep; 4) MOHITOPHHT 1 OL[IHKA — pery-
JISIpHA TIEpEeBipKa peasizallil mporpamMmu Ta 3BiTHICTh; 5) y4acTh IPOMaJIChKOCTI — BIIKPUTICTD JI0 PEKO-
MEH/IAIi# 1 KOHTPOJIIO 3 OOKY CyCIiIbCTBA.

HeoOxiHO 3ayBa)KUTH, 110 OUIBIIICTh KPaiH CBITY TaKOX MArOTh aHAJIOTIYHI MPOrPaMHi JIOKY-
MEHTH. J{71s1 KpaIoro po3yMiHHs HaMu chopMOBaHa MOPIBHSUIbHA TAOIHLIS.

Ha nigcrasi aHaizy aHTHKOPYIILiMHOI NMOJITHKM BHUINE 3a3HAYCHUX KpaiH Hamu chopMmo-
BaHl HACTYIHI pexoMeHjauil 11 YKpaiHU Ha OCHOBI KpalllMX CBITOBHUX MpPAaKTUK: 1) iHcTUTyniiiHa
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Axmyanvni numanHs 10pUOUUHOT Hayku

Kpaina Hasa IIpOl‘[')flMI/I/ Mepion aii Kiouosi erementn BinnosinansHi oprann
crparerii
CIIA Crparerist mpoTHil 2021-2025 |5 npioputeTHux HanpsiMiB: | JlepkaBHuil nenapra-
xopymii CIIIA Ta mran 60poTHOa 3 II00ATBEHOIO MeHT, MiHiCTepCTBO
peamizanii/ (Strategy on KOpYIIIi€l0, 3axucT pinan- |roctuii, Odic ypsmo-
Countering Corruption coBoi cucremu, miarpuMka | Boi etnku (OGE)
Implementation Plan) pedopmaropis, mpocyBaH-
[9]. HSl MDKHAPOIHUX CTaHIAp-
TiB, iHHOBAIIIT B 60pOTHOI 3
KOPYTII€I0
Bunu nporpam: kopot-
KOTpHBai (MeHIe 6
MICSIIIIB),
cepeaHpoTpuBai (Bix 6
MICSIIB 710 2 POKIB) i TOB-
rorpuBaii (Oinbme 2 pokis)
Cinramyp |3aKoH mpo 3ano0iranss | MOCTIHHO JKopcTke mpaBozacTo- Bropo 3 po3citiayBaHHs
xopynuii (PCA) [10] 1 CyBaHHs, IPEBEHTUBHA xopynuii (CPIB)
3aKoH PO KOPYMIIiIo, OCBITa, MPO30PiCTh, BUCOKL
TOPTIBJIIO HAPKOTHKAMHU CTaHZAPTU 100POYECHOCTI.
Ta 1HII TSHKKI 3J109H- 3akoH Ipo 3arodiranHs
HU [11] (koH}icKaIis xopynii 1960 poky kapae
Buron) (CDSA) xopymnuionepis, CDSA
1992 poky kapae nOpyIIHU-
KiB 32 BiZIMUBaHHS TPOILCH,
OTpUMaHHX Bij xaba-
piB, 1 JIO3BOJISIE IepKABi
KOH(DiCKyBaTH KOpYIIIiitHi
BHUTOJIU.
Pymynis | Hamionanena antuko- | 2021-2025 | Incruryniiina no6pouec- MiHicTepcTBO I0CTHUIIT,
pymiiiiHa cTpaTeris HICTb, OI[IHKA PU3HUKIB, HamioHansHH aHTHKO-
(SNA) [12] eTUYHI CTaHAApTH, y4acTh | pyHuidHuil Aupexropar
IPOMaJICHKOCTI (DNA)
Bpasunis | HamionaneHa crpateris |3 2003 poky | LLlopiune nianyBaHHS, MiHicTepCcTBO FOCTHUIIIT,
60pOTHOH 3 KOPYIILIEO MiDKBiIoMua KoopauHauis, |moHax 70 aepkaBHHUX i
Ta BiJIMHBAHHSM KOIITIB y4JacTbh I'POMaJICBKOCTI IPOMAJICBKUX OpTaHi-
(ENCCLA) [13] 3arii

He3asexHicTh (3 npukiany Cinramnypy, PymyHil), mo nependadae 3minHeHHs He3anexHocti HA3K,
HABY Ta CAII Bix mOJITHYHOTO BILTUBY, IIJISXOM BCTAHOBJICHHS 3aKOHOJIABUYMX TapaHTI HE3MiH-
HOCTI KepiBHUITBA MiJ 4Yac KaJeHLii, MPO30picTh BiOOPY; 2) NMPEeBEHTHBHA OCBITa Ta AaHTUKOPYII-
niiHa kyasrypa (CiHramyp) — BBEICHHSI KypCiB €THKH Ta JIOOPOYECHOCTI B HABYAJIbHI 3aKJIaad Ta
nepxkcnyx0y. Hanpukian, 11e MokHa 3poOHMTH Yepe3 iHTerpaliro MOayIiB y mkiibHy Ta BH3-mpo-
rpamy, peryjasipHe HaBYaHHS Ul JepiKCIyKO0BILiB; 3) MOHITOpHHT 1 BigkpuTicts (bpasumnis, CIIA)
LIISIXOM BIIPOBAJKEHHS BIIKPUTOI CTATUCTUKY IIPO XiJ aHTUKOPYNLIHHUX PO3CIiyBaHb, BUKOHAHHS
nporpaM. Ile MoxxHa peainizyBat yepe3 myOniuni nambopau, 3Bitu HABK/HABY, 3anyuenns rpo-
MaJickKocTi; 4) mpodeciiina MoTuBamis aepxkciayxk6oBuiB (CiHramyp) depe3 KOHKYPEHTHY OILIATy
rpari JJist 3SMEHILIEHHS CTUMYJTIB 710 Xa0apHHIITBa. TOMy HEOOX1THO PETYIISIPHO TIEPEITISIIaTH CUCTEMY
oruiaT, OOHycH 3a TOOPOYECHICTb.

BucHoBKH. Y3arajipHIOIOUM HABEICHUH MaTepiall, TEOPETUKO-TIPABOBY CYTHICTh JIEpPXKaBHOT aH-
TUKOPYHLIHHOT IporpaMu YKpaiHU MOXKHA BU3HAUUTH 4epe3 COLIaIbHY Ta IOPUIUYHY CKIIaIOBi, — 3a-
JIOBOJICHHS CYCIIJIBHOTO 3alIUTy Ha 3a0€3M1eUeHHS HyJIbOBOI TOJIEPAHTHOCTI 10 KOPYILii Ta ONTUMIi3aLis
[IPaBOBOIO MEXaHi3My, LII0 FapaHTye HAsBHICTb IOPUIUYHUX HACIJKIB 3a Oynb-sKi ii nposBu y myOmid-
Hill wiomuHi. O3HaueHe iAEHTU(IKYE Nep)KaBHY aHTHKOPYILIHY mporpamy YKpaiHU SIK BayKIUBHA
IHCTPYMEHT CTBOPEHHS CTIHKOTO aHTUKOPYIIIIIHOTO cepeIoBuUIla B YKpaiHi, HopMyBaHHS SKOTO € J0B-
TOTPHUBAIUM Ta YiTKO CINIAHOBAHUM IPOLIECOM.
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IMPOBJIEMHU MPOUHECYAJIBHOI'O3ABE3INEYEHHA JOCYIOBOT'O
PO3CJIIAYBAHHSA INAXPAUCTBA Y COEPI HEPYXOMOCTI

PROBLEMS OF PROCEDURAL PROCEDURE OF PRE-COURT INVESTIGATION OF
FRAUD IN THE FIELD OF REAL ESTATE

MeToro CTarTi € JOCIIIKEHHSI OCHOBHHX MPOOJIEM MPOLIECYaNTbHOTO 3a0e3MEYCHHS Y
KPHUMiHAJIBbHUX NIPOBAPKEHHX 100 IaxpaiicTBa y cdepi HepyXoMOCTi 3 ypaxyBaHHSIM
Cy4acHUX HOTpeO IPaBOOXOPOHHOI IPAKTUKHU. Y HAyKOBiH CTATTi PO3MISLNAIOTHCS IEsKi
poOIeMHI poLecyallbHi MUTAHHS, SIKI BUHUKAIOTH I1iJ] 4ac PO3CIiyBaHHs MaxpaiicTBa
y cdepi HEpyXOMOCTi, 30KpemMa: JTOTPUMaHHS MpaB, CBOOO 1 3aKOHHUX IHTEPECIB Tijl
9ac MPOBEJCHHA CIIIUUX (PO3IIYKOBHX) Ail, MUTaHHS 3aXHCTY, IIMTAaHHSA KOMIICHCAII]
IIKOIH, CTIPUYHHEHO] maxpaiicTBoM. HaromomnryeTses, Mo MpiopHTETHUM IS TTOTEpIIi-
JMX BiJ MaXpalChbKUX 3MOYMHHUX il € BUMOTa MPO BiAIIKOTYBaHHA IIKOAHU, @ TAKOK
MUTAHHS BiJIIIKOJAYBaHHS TAKOi IIKOAW. 3a3HAYEHO, 10 JOOPOBIILHE BiJLIKOILYBAaHHS
30UTKIB IOTEPIUINM MIAXpasMH HAIPSIMY 3aJISKHUTh BiJ{ SIKOCTI Ta CyKyIHOCTI 310paHuX
IIPOTHU HUX JI0Ka3iB, 10 MiATBEPAXKYIOTh IX IPOBHUHY. 3a3HaYEHO [IPAaBOBI HOPMH, SIKI He-
00XiTHO BPETYIIIOBATH 3 I[bOTO MUTAHHA. BHCBITIICHO MPOOIEMHI MUTaHHS IPABOBOI per-
JTaMeHTaIlii ToYaTKy JOCYIOBOTO PO3CIiAyBaHHS y MPOBADKCHHAX IMIONO MIAXpaicTBa y
cdepi HepyxomocTi. [IponoHyroThCs HanpsiMA peOpMyBaHHS I[LOTO MPOLECYATLHOTO
IHCTUTYTY y BUDJISIAI YiTKOTO BU3HAYEHHS MiACTAB Ta MPHUBOAIB [UIS TIOYATKY AOCYAOBO-
IO PO3CIiLyBaHH:», 3MICTy Ta (JOPMHU 3asiB Ta MOBiIOMIICHb IIPO BUMHEHE IIAXPaiCTBO,
MOXJIMBOCTI OCKAp>KEHHs /il 1 pillleHb OpraHiB JOCYI0BOIO PO3CIIiAyBaHHS Ta IIPOKY-
popa mo/0 (aKTiB BHECEHHS Y HEBHECEHHS BIIOMOCTEH IIPO KPHMiHAIIBHE IIPABOIOPY-
IICHHS 10 €IMHOTO PEeCTPy AOCYIOBHX PO3CIIiTyBaHb Ta iH. Po3misHyTo mpobiemHi -
TaHHS BUKOHAHHS JOPYYCHB CIIJUOTO OMEepaTHBHUMH Mifpo3ainamu. HaromomreHo, mo
3 METO0 SIKICHOTO TIPOIIECYabHOTO 3a0e3MeUeHHs pO3CIilyBaHHs Iaxpaiicrea y cdepi
HEPYXOMOCTI HEOOXi/THO BJOCKOHAJIMTH BITYM3HSHE KPUMiHAJIbHE MPOIECYaIbHE 3aK0-
HOJIaBCTBO IIUIIXOM YCYHEHHS HasBHUX IIPOTAJIMH Ta BHECEHHS 3MiH 0 OKPEMUX HOPM.
Ile 103BONUTH ONTUMI3yBaTH KPUMiHAIBHO-IIPOLECYaIbHI IPOLIEAYPH Ta IIPUBECTH iX y
BIJIMOBITHICTH JI0 CyYaCHHUX CTaHAAPTIB.

Kniouoei cnosa: waxpaiicmeso, 3abesneuents 8i0WK00Y8anHs WKOOU, cpepa nepyxo-
Mocmi, KpUMIHATbHE NPOBAOICEHH, NOMEPNINULL, NPABOse Pe2yt08aHHs BIOUKOOY8AHHS
WKOOU, apeuim Maina, npasa ma c60600u epomMaodsiH.

The purpose of the article is to study the main problems of procedural support in
criminal proceedings regarding real estate fraud, taking into account the modern needs of
law enforcement practice. The article considers some problematic procedural issues that
arise during the investigation of fraud in the real estate sector, in particular: observance
of rights, freedoms and legitimate interests during investigative (search) actions, issues
of protection, issues of compensation for damage caused by fraud. It is emphasized that
the priority for victims of fraudulent criminal acts is the demand for compensation for
damage, as well as the issue of compensation for such damage. It is noted that the voluntary
compensation of damages to victims of fraudsters directly depends on the quality and
totality of the evidence collected against them, confirming their guilt. The legal norms
that need to be settled on this issue are specified. Problematic issues of legal regulation
of the initiation of pre-trial investigation in proceedings related to real estate fraud are
highlighted. Directions for reforming this procedural institution are proposed in the form
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of a clear definition of the grounds and reasons for initiating a pre-trial investigation,
the content and form of statements and reports on fraud, the possibility of appealing the
actions and decisions of pre-trial investigation bodies and the prosecutor regarding the
facts of entering or not entering information about a criminal offense into the Unified
Register of Pre-Trial Investigations, etc. Problematic issues of execution of investigator's
orders by operational units were considered. It was emphasized that in order to provide
high-quality procedural support for the investigation of real estate fraud, it is necessary
to improve domestic criminal procedural legislation by eliminating existing gap sand
making changes to individual norms. This will make it possible to optimize criminal
procedural procedures and bring them in to line with modern standards.

Key words: fraud, provision of compensation for damage, real estate, criminal
proceedings, victim, legal regulation of compensation for damage, seizure of property,
rights and freedoms of citizens.

AKTYyaJIbHiCTh TeMH. BIOCKOHAIEHHSI YMHHOTO KPUMIHAIBHOTO MPOIECYaIbHOTO 3aKOHOIaB-
CTBAa, SIKC TPYHTYETHCS HA 3MiHAX, BUKITUKAHUX HATaJIbHOO MOTPeO00 y pehopMyBaHHI KPUMiHAIEHOTO
poriecy, NoTpedye Bil HAYKOBIIIB PO3POOKH Ta BAOCKOHAICHHS ¢()eKTUBHUX TAKTUYHUX PEKOMEHIAIIIH
y raiy3i KpUMiHQJIICTHYHOT TAKTUKK U TEXHIKH, aJUKE caMe BOHO CyTTEBO BIUIMBAE Ha TpaHC(HOpMAIito
Ta PO3BUTOK KPUMIHATICTUUHUX [10J10XKeHb. HaTomicTh, Ha 3aBajli €(heKTUBHOMY PO3CIiyBaHHIO KPH-
MiHaJIbHUX [IPOBAKEHb, Y TOMY YHUCHI i IaxpalCcTB y cepi HEPYXOMOCTI, € ICHyBaHHS psily IpoOIeM
HPOIEeCYaTbHOTO 3a0e3MeYeHHs PO3CIiyBaHHS TAKHX KPUMiHATBHIX MPABOMOPYIICHb.

Cran HaykoBoOro aociaimkeHHs.[IuTaHHs npouecyanbHOTO 3a0e3NeUeHHsTy KPHUMiHAIBLHOMY
MPOBAKEHHI HEOAHOPA30BO JOCIiKYBaioch TakuMu BaeHuMH sk:F0. M. Hopnoyc, I. O. Tumienko,
0. 0. Tarapos, M. B. B’tonux, B. M. Teprumnuk,O. B. Karutina, C. I. Ocranenko, JI. M. Jlo6otiko,
A. B. Camopin, L. I. TarapuH Ta iH. BTimM, THTaHHS MPOLECYaTLHOTO 3a0€3eUeHHS PO3CITiTyBaHHS IIa-
XpaicTBa y chepi HepyxOMOCTi y BKa3aHUX POOOTaxX PO3IIISIaIUCs JIHiie GparMEeHTapHO i TOTPEOYyIOTh
JIOIaTKOBOTO BUCBITIICHHSI.

MeTo10 cTaTTi € JOCHTIHKEHHSI OCHOBHUX MPOOJIEM MPOLECYaNIbHOTO 3a0€3MeUeHHs Y KpUMi-
HAJIHUX TPOBAPKCHHAX MO0 IIAXpaicTBa y cdepi HEpyXOMOCTi 3 ypaxyBaHHSIM Cy4aCHUX MOTpeO
[IPaBOOXOPOHHOI IIPAKTUKHU.

Buxiiag ocHoBHoro marepiady. Ilin yac po3ciigyBaHHs IaxpaiictBa y cdepi HEPYXOMOCTI
BOAYaeThCS HE 30BCIM YiTKE BU3HAYSHHS MPOIIECYATbHOT (OPMHU MOYATKY JOCYIOBOTO PO3CIIiTyBaHHS.

30KpemMa, PO3IIAIAI0YH MUTAHHS PO HEJTOCKOHAICTh MPABOBOI perIaMeHTallil ToJaTKy J0Cy-
JIOBOTO PO3CIIIAYBaHHS y HOPMaX KPUMIHAJIBHOTO MPOLECYaIbHOTO 3aKOHY, TPABO3aXUCHUKAMHI BKa3y-
€THCS 1 Ha Te, 110 HAa MPAKTUL TPAIUIIOTHCS HEITOOAMHOKI BUIIAAKU, KOJIU 3asBU MPO 3JI0YUH PEECTPY-
I0ThCS SIK 3BUYAIHI 3BEPHEHHS IPOMaJIsH, 1110 B3arasi BUK/IIOYAE IPOBAKEHHS 32 HUMH BiANOBITHO 10
HopM KIIK Vkpainu, ToMy HOTEpHinuil CTUKAETHCS 31 3BUYaiHOI0 O€3/1iSUIbHICTIO OPraHiB 10CYI0BOrO
PO3CIliAyBaHHsl, SIKa BUABIAETHCS Y HEBHECEHHI 3as1BU [IPO 3JI0YMH 10 peecTpy. Ll mpobiema po3kpu-
BAETHCS y TOMY pa3i, SIKIIO 3as1Ba PO 3JI0YMH HABITH HE IMOTpPaIiiIa 10 KOHKPETHOTO CIIITYOTr0 OpraHy
JIOCYIOBOTO po3ciijayBanus [1].

VY po3pisi ganoi npobaemaruxu C. IMatiok Ta I. IllepOax cripaBeyinBO HAroJIOUIyIOTh Ha TOMY,
110 PILICHHSI PO MOYaTOK JI0CYZI0BOTO poscitityBanHs Ma€e Gyze npouecyanbHuM. OCKUIBKA OLIBIIICTD
pillleHb CIIIA40r0, HPOKYPOPa NPUAMAETECS y (OPMi MOCTAHOBH, TO i PH BHECCHHI BIIOMOCTEH PO
KpHMiHaJbHe npaBoropymenHs B €PJIP noriyHoro moBrHHa OyTH 3aKOHOAABYa BUMOTA IOAO CKJa-
JTaHHS BIAMOBIAHOT MOCcTaHOBH, Yyoro He MicTuThbes B KITK Ykpainu. TuM camMuM CTOpOHA 3aXHUCTY TM03-
0aBISIETHCSI MOXKITMBOCTI OCKapKHUTH TPOLIECYaTbHE PIIICHHS CIIITYOT0 YU MPOKYpOpa MO0 BHECCHHS
no €PJIP BimoMocTel mpo KpUMiHaJIbHE NPABONOPYILCHHS, HAPUKIIAL, 3aBiIOMO HETIPABAUBUX JUIS
CJ1i190r0 UM npokypopa. Pazom i3 tum, y . 1 4. 1 ct. 303 KIIK Ykpainu BU3Hau€HO, 1110 Ha JOCYI0OBOMY
IPOBaXKEHHI MOXe OyTU OCKapxeHa Oe3/isUIbHICTb CILIYOro, IPOKYpOpa, sIKa MOJIArae B HEBHECEHHI
BIZIOMOCTeH PO KpHUMiHaJbHE MpaBoIopyuIeHHs 1o €P/IP micns oTpuMaHHS 3asBU Y ITOBITOMIICHHS
PO KpUMiHaJbHE TPaBONOPYIIEHHS. 3a JaHUMK AHalmiTHYHOTO onrsiny BepxosHoro Cymy B mepion
2020 poky «CrtaH 3iiiCHEHHS TPABOCY/I Y KPUMIHAIBHUX MPOBA/PKECHHSX Ta Y CIpaBax Mpo aJMiHi-
CTPaTHBHI TIPABOIOPYIICHHS Cy/laMH 3arajibHOi ropucaukiii y 2020 pori», 10 CiquuX CyIiB HaailII-
s1o nioHax 76 000 ckapr y mopsizky 1. 1 4. 1 cr. 303 KIIK Vkpainn. Buxozsiun i3 1poro, miiBHIICHHIO
AKOCTI # e(beKTnBHocn KPHMIHAJIBHOTO CYOYMHCTBA CHPUATUME MOXKIUBICTb OCKAPKCHHS HE JIMLIE
0e3isubHOCTI, a i JisIBHOCTI CIIMOr0 YU IIPOKYPOPA, OCKLIBKA OCTAHHS MOXE MaTH XapakTep 3/10-
BXKHMBaHb 3 OOKY OpraHiB J0CYIOBOTO PO3CIilyBaHHsI [2, . 244].
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Buxozsuu i3 npoBeJeHOro aHalli3y MOXKHA IOOAUUTH, 110 OUIBLIICTh BYEHHUX Ta MPAKTUKIB CTO-
COBHO II0YATKy JIOCYIOBOIO PO3CIiJyBaHHS 3BEPTAIOTh yBary Ha HACTYIHI HampsiMu pedopMyBaHHS
LbOI'0 MPOLECYaIbHOIO IHCTUTYTY, 30KpEMa, LI0J0: J0AATKOBOI 3aKOHOABUYOI periaMeHTallii HOHITh
«IPHBI» Ta «IIJCTaBay JUIS MOYATKY JIOCYAOBOIO PO3CIIiyBaHHs»; 3MICT Ta (hopMa 3asBHU i MMOBIIOM-
JICHHS TIPO BYMHECHE KPUMIHAJIbHE MTPABOMOPYIICHHS; OCKAPIKCHHs /il 1 pillieHh OPTraHiB JOCYI0BOTO
po3ciiiyBaHHs Ta POKypopa o0 (akKTiB BHECEHHS] Y HEBHECCHHSI BiJOMOCTEH MPO KpUMiHAJIbHE
npaBonopyueHHs 10 €P/IP, a Takoxk iHIIMX MPOLECYalbHUX Aiif; MPOIECyaTbHOTO CTaTycy y4acHH-
KiB KpI/IMiHaJ]bHOFO TPOBA/PKCHHS (HANPHKIAJ, B OKPEMHX BHITAIKAX PONOHYETHCS BU3HAYUTH CTATYC
0c00H, 10710 SIKOT BHECEHO BioMoCTi 10 €PJIP); po3yMiHHS MOHSTTS «DKEPENo 00CTaBHH, L0 MOXYTh
CBIJTYUTH TPO BUMHCHHS KpPIMlHaJILHOFO TPABOIIOPYIICHH» Y pO3yM1HH1 4. 1 ct. 214 KIIK; nonatko-
BOTO BCTAHOBJICHHSI MMiJICTaB JUIs BIIMOBU BHECCHHs Bimomocted 10 €P/IP (Hampukiiam, sSKIO 3asBa
HE MICTHUCh O3HAK KPUMIHAJILHOTO MPABOMOPYIICHHS, & SIBHO CTOCYEThCS CEepH LUBITHHO-TPABOBUX
BiZTHOCHH) TOILIO [3, c. 144].

OnHi€ro 13 OCHOBHUX IPOOJIEM JIOCYILOBOIO PO3CIiAyBaHHs ycix 0€3 BUHATKIB KpPUMiHAIbHUX
MIPOBA/DKEHb 3AJIMIIAETHCS TOTPUMaHHS NpaB 1 cB000/ 0cib mix yac mpoBeneHHs CiiuuX (pO3IIyKo-
BUX) Jii Ta KpUTEPii JOMYCTUMOCTI TaKOro BTpydaHHs. [0 HUX MOXKHA BIJIHECTH: MOPYLICHHS IpaBa
Ha CBOOOIY MpH MPOBEICHHI OISy, OOIIYKY Ta Mpej’ sIBICHHS IS BITI3HAHHS, MMOPYILICHHS I Yac
MIPOBENICHHS CITYMX (PO3IIYKOBHX) /il ITpaBa Ha CBOOOAY BijJl CAMOBHKPHUTTS, MOPYIICHHS TpaBa He-
JOTOPKAHOCTI JKUTJIA IPU MPOBEACHHI 00IIyKy TOIIo [4].

SIk moka3aB aHaNi3 CyIOBO-CIiA4OI MPAKTHKHU Ta OMUTYBAHHS MPAKTUYHUX HPaLiBHUKIB, IPU
po3ciiyBaHHI IIaxpaicTBa came IIiJi 4ac MPOBEACHHS CIiIYMX (PO3LIYKOBUX) Ail, CIIPIMOBaHHUX Ha
oTpuMaHHsI iH(opMaIlii 3 MaTepiadbHUX JpKeped, 31e0LTBIIOro MOCTae MUTAHHS HI0JJ0 0OMEKEHHS MpaB
1 cBOOOJI 0¢i0, sIKi OepyTh y4acTh y KPUMIHABHOMY CYJOUHHCTBI. 3/1€01JIbIIIOT0 BUMYIIICHE BTPYYaHHS
y TpaBa rpoMa/isiH BiI0yBa€ThCsI MiJ] Yac MPOBEICHHS OOIIYKY Ta CIiTY0TO OISy Yepe3 HeoOXiqHICTh
BUJIYYCHHS Ta OISy HU3KH MPEIMETIB Ta JOKYMEHTIB, SIKi MAalOTh BIJIHOILICHHS 10 CIPaBH, MICTATh
y co0i indopmariito npo o6cTaBUHY IIaxpaicTBa abo € 3ac000M BUMHEHHS TAKUX KPUMiHAIBHUX IIpa-
BOIOPYILEHb. BTiM, HEe TUBISYUCH Ha BUMOTY KPHMIHAIBHOTO MPOLIECYATLHOTO 3aKOHOAABCTBA (1. 7
cT. 234 KIIK) Bka3yBaTH B yXBaJii Ha MPOBEICHHs OOIIYKY BCIX iHJMBIIyalbHUX a00 POJOBHX O3HAK
peueii, JOKyMEHTIB, 1HIIIOr0 MaliHa a00 0ci0, SKHUX MJIAHY€EThCS BiIIYKATH, & TAKOXK TXHBOTO 3B’S3KY 13
BYMHEHUM KPUMIHAJIBHUM IIPABOMOPYIICHHSM, Y OLIBIIOCTI MarepiaiiB KpUMiHAJIBHUX MPOBA/KCHb
Il 03HAKU BKa3yIOThCS BEIbMU PO3IUIMBYACTO Ta HE B MOBHOMY 00cCs3i. Cminui, i3HaBa4i MOSICHUIIH
TaKUH MiIXiJ HeJOCTAaTHICTIO iHpopMaLii 1010 00’ €KTIB MOLIYKY Ha MOMEHT IPUHHATTS PillIeHHs PO
IpOBeCHHS 001IyKy. J[0 TOro )k, BOHH HE BOAYaIOTh MPOOIEMH BIITYYHTH MaiiHO, HE BKa3aHE B yXBall,
ocKinbkH 3a npaBuiaMu 1. 7 ct. 236 KITK VYkpainu Take MailHO BBaKAETHCS THMUYACOBO BHITYUCHHM.
HaromicTb, Ha IpakTHI BHHUKA€ HU3KA MTUTAHb, ITOB’S3aHMX 13 MPOLIETYPOIO TOBEPHEHHS TAKOTO THM-
4acoBO BHIIy4eHOro MaitHa. J[o Toro »x, 0co0H, B SIKMX IPOBOAMINCS OOLIYKH, Ta IX 3aXUCHUKU HEPiAKO
BOAUalOTh y TaKUX JisIX MOPYIIEHHS iX mpaB i cBooox [5, c. 193].

He matoth onHO3HauHOCTI y 3actocyBanHi HOpMu KITK Ykpainu, 1o periaMmeHTyoTh npouecy-
QJIBHUI MOPSIOK HAKJIAIaHHS apeliTy Ha MaifHo. Yepes Te, 1110 KpUMiHAIbHI TPaBOMOPYIICHHS Y cdepi
HEPYXOMOCTI HacaMIepe € TAKUMH, 10 CIIPHYMHSIIOTH 3HAYHOI MAWHOBOI IIKOU ITOTEPIIIINM, TOIOB-
HUM 3aBJaHHSM KPUMIHAIBLHOTO MMPOBAKCHHS MOPsi/ 3 TUMH, 1110 Bu3HaueHi y cT. 2 KIIK Ykpainu mae
CTaTH BILIKOMYBAaHHS 3aMO/iTHMX 30MTKIB Ta BIHOBIICHHS MOPYIICHUX MpaB. Came TOMY, BUPILIICHHS
npo06JeM y YaCTHHI MPOLECYaIbHOTO HOPAAKY HaKIaIeHHs apellTy Ha MAaifHO Ma€ BEJIMKE 3HAYCHHS JUIs
MOKJIMBOCTI BiJJIIKOYBaHHS 3aOAISTHUX 30UTKIB Y KpUMiHAJILHOMY IIPOBaKEHHI [4].

Ha mpaxtuiii ajis MOBEpHEHHS THMYAaCOBO BHJIYYEHOTO MaifHa MOTPIOHO MOAATH BiAMOBiIHE
KJIIOMIOTAHHS IO CIITY0TO, KOTPHM OYJI0 BUITy4eHO MaiHO mijx yac oomyky. 3okpema, ct. 303 KIIK Bu-
3HAUCHO TEPENIK PIllleHb, il Ta 0e3/isIIbHOCTI, SKi MOKHA OCKAP)KUTH Ha CTaJil TOCYI0BOTO PO3CIi-
nyBaHHS. Ha xanb, y HbOMy Iepeliky HeMae MOBHOBAKEHb CTOPOHHU 3aXHCTY, BIACHHKA BHIYYEHOTO
MaiiHa uu iH1I01 0co0u, MpaBa Ta IHTEPECH sKOi OyJI0 0OMEXKEHO IiJ] 4ac JJOCYI0BOrO PO3CIiyBaHHs,
Ha OCKapXKEHHs OYEBHIHUX MOPYLICHb i 4ac oOIIyKy i BU3HAHHS TAaKOro OOLIyKy Ta HOro HacliJKiB
Henificaumu. Hanpuxian, oOuryk nposezneHo 6e3 000B's13k0Bo1 Bijeodikcallii, nig 4ac HbOro BUIYy4E€HO
MaiiHo, [UIf HAaK/IaJEHHs apellTy Ha SIKe CIAYMi Hajaal He 3B€pHYBCS 10 CIIJUOro Cyiai. 3TifHO 31
ct. 174 KIIK tpaBo 3BepHYTHCS 10 CITIAYOTO CY/II 3 KIIOMOTAHHSIM MPO MOBEPHEHHS BUJIYYEHOTO MaliHa
CTOCYETHCSI JTUIIIE apeIITOBAHOTO MaifHa uepe3 ckacyBaHHS ioro apemry. Ta i y mopsiaky ct. 303 KITK
OCKAp>KUTH OYEBHJIHO HE3aKOHHI Aii Ta pillIeHHs CIIiAY0ro / MpoKypopa MiJx 4ac MpOBEIECHHs OOLIyKY
HEMOXJINBO. HEMOXIIMBO OCKapKUTH CIIAUOMY CyAZl Ha CTaiil JOCYJOBOIO PO3CIifyBaHHS Ii BUIIy-
YeHHsI MaiiHa 3a TaK 3BAHUM HEBIIK/IaAHUM OOLIYKOM 3 MifcTaB, nependadenux 4. 3 cr. 233 KIIK, 6e3
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YXBaJIM CJIIJYOT0 Cy[ii Ha oOuryk. HaTtomicTh ciiguuii i mpoKypop, 3Har0YH BXKE BECh MEPEJTiK BHITyYe-
HOTO IIiJ] Yac Takoro o0IIyKy MaifHa, 3BepTarOThCS 0 CyAy JUId Horo jeraizanii B mopsiaky 4. 3 cr. 233
KIIK, yHacnioK 4oro Bce BUIy4eHe Iijl yac TaKoro oOLIYyKy Bxe He MiJNaaae MiJ KpUTepii « THMUacoBO
BIUTyYEHOTO MaifHa», TOXK 1 3BEPTATUCS JIO CIIIYOTO CY[Ji 3 KIOMOTAHHSIM TPO HAKJIAJECHHS Ha HHOTO
apemTy Hemae notpedu. He Oymydn peqoBUM JOKa30M UM THMYACOBO BHIIYYEHHM MallHOM, yce BUITyde-
He 30epiraTUMeThCs Y CIIIUUX POKAMH, i OCKapKUTH TAKUW CTaH pedeH Ha CTalii JOCYI0BOTO PO3CIi-
JTyBaHHS 10 IepeJaHHs CIpaBH A0 Cyly HeMOxInBo. OTxe, 3aKOHOAABENb caMe Ha CTaii JOCyA0BOTO
poscainyBanHs B opaaxy ct. 303 KIIK He nepenbaduB 1ieBOro crocody Cy1oBOro 3aXMcTy 0COOH BiJ
HE3aKOHHHMX JIiH, MOB'A3aHUX 13 BWIyYEHHAM MaiiHa 1iJ| yac oOmyky [6, c¢. 127].

HenockoHamicTh HOpM KPHUMiHAJIBHOTO MPOLIECYaTbHOTO 3aKOHOIABCTBA YHEMOKIIHBIIIOE Y 1esl-
KHX BHITIAJIKaX HAKJIACTH apeluT Ha MaitHo. [Tpukiamom € yxBana PiBHEHCHKOTO Michkoro cyay PiBHEeH-
ChKOI 0071aCTi, y sIKii CyJl BIIMOBHUB Y 3a/IOBOJICHHI KJIOTIOTAHHS MPO HAKJIAJICHHS apelTy Ha MaiHo.
Criguuil mojaB KJIOMOTAHHS NP0 HAKJIAAEHHS apeliTy Ha KBapTHPY, sKa € 00 €KTOM KPUMiHaJIbHOTO
MPaBOIOPYIICHHS — IIaXpaiicTBa, METOI0 HAKJIAJICHHS apellTy Ha MaiiHO OyII0 «11030aBJICHHS BIaCHUKA
Ta iHIIHX 0Ci0, MOXKIIMBOCTI BUKOPHCTOBYBATH BKa3aHe MaiHO, PO3MOPSIKATHCH OYIb-STKUM YHHOM,
OCKIJIbKM HE3aCTOCYBaHHSI BKA3aHUX 3aXOMIIiB MOXE MPU3BECTH JIO 3HUKHEHHS, BTPATH BiAMOBIIHOTO
MaifHa a00 HACTaHHS IHIINX HACIIIKIB, Ki MOXKYTh MEPEIIKO/DKATH KPUMIHATIBHOMY MTPOBA[KCHHION.
OpnHak ciiTuuii cyast He 3a10BOJILHUB KIOTIOTAHHS CJILTYOTO0 Yyepes Te, IO «CII TNl He HaJ1aB )KOIHO-
IO JI0Ka3y, sKi MiATBEP/UKYBaIU O HasIBHICTh JIOCTATHIX IMiJICTAB IS HAKIIAJICHHS apeliTy Ha HepyXoMe
MaﬁHO, Ta HC Ha/JlaB XOAHHUX IMOACHCHDb 3 IPUBOJAY BHECCHOI'O HUM KJIOTIOTaHHS. Sk CJIYIIHO 3ayBaxXye€
B. C. Bepe3Hsik, Taka MO3UIIisl CyAy He CIPHSE MIBUIKOMY Ta IIOBHOMY PO3CIiIyBaHHIO KPUMiHAILHOTO
MIPOBAJKEHHSI, a TOJIOBHE — 3a0€3MeUCHHIO Bi/IIIKOYBaHHS 3aIOIiTHUX 30UTKIB MoTepriiomy. KeapTu-
pa, sika Oyna 00’ €KTOM 3JI0YMHHHMX JIiif, IIBUIKO MOYKE BUHTH 13 TIpaBa BJIACHOCTI IiI03PIOBAHOTO (BOHA
MoXxe OyTH BifiuyeHa Oylb — SKUM CIIOCOOOM), SIK 1 iHIIIE MaiHO Mi03PIHOBAHOTO, 10 B KIiHIICBOMY
PaxyHKy YHEMOXIUBUTH BIALIKOAYBAHH 3alOIsTHUX MAaifHOBHX 30UTKIB BiJl KpUMiHAILHOTO IPABOIIO-
pyuieHHs. HaiTh SKIO 10 00BHHYBAYCHOTO Cy/l IPU3HAYMTE CYBOPE ITOKAPaHHs (HANPHKIAL, [1030aB-
JICHHS! BOJII), ie HE BIXHOBUTH HOPYLICHHX IPAB HOTEPIILIOr0 y MOBHOMY 06cs3i. OfHuM i3 BapianToM
BUPIIICHHS BKa3aHOT Hp06J'IeMI/I Ha SIKY BKa3yIOTh HayKOBIIi y TeOpii KpPIMlHaJ'ILHOFO MPOLIECY, € HaaH-
HS TIpaBa CIIiTYOMY CaMOCTIIHO 3BepTATUCS 3 KIOMOTAHHSAM apeliTy Ha MaifHO 3 METOIO 3aI0BOJICHHS
LUBLIBHOTO TO30BY, TAK OM MOBHTH IIPEBCHTUBHO». 30KpeMa, JCsKi BUCHI MPOMOHYIOTh JIOTIOBHUTH
ct. 170 KIIK Vkpainu nonoKeHHsM, 3a SKMM CIIIYHiA 32 TIOTO/DKEHHSIM 3 ITPOKYPOPOM MaB OU MpaBo
3BEPHYTHUCS 0 CIIITIOTO CyIUIi 3 KJIOMOTAHHSIM PO apellT MaifHa y pasi MOfaHHs ITOTePHILUIUM 3asBH
PO KpUMiHaNbHE IpaBoNOpyLIeHHS [7; 4].

3 1IbOTO BUXOJIHTH, 1110 APEIIT MaifHa € OJHUM 3 HAMOUIBII IEBUX CIIOCOOIB 3a0e3reueHHs Bi/l-
LIKOJ{yBaHHsI 3arofistHoT mkoau [8, c. 119].

OTXe, HACTYITHOK TPOOJIEMOI0 MPOIIECyaTbHOTO 3a0E3MEUYCHHS PO3CIiyBaHHs IlaxpaicTea
y cepi HepyXOMOCTi € IpoleAypa BU3HAYEHHS Ta BiJIIKOLYBaHHS 3aBAaHOI KPUMIHAIBHUM IPaBOIIO-
PYIICHHSM MIKOIM. AJDKE caMe Bifl MPaBUIBHOTO BU3HAUCHHS PO3MIpy MaTepialibHOT KON 3aJIeKUTh
JIOBEJICHICTb BUHU.

KpumiHangpHO-TIpOIeCyalbHIIA IHCTUTYT BIANIKOAYBAaHHS IIKOJH IMependadae MOXIMBICTD 3a-
0e3MeUYeHHs IIJISIXOM IIMBIIBHOTO MMO30BY BHMOTY 3asiBIICHY OpraHam, siKi 3[IHCHIOIOTh KPHUMiHAIbHE
MPOBAKEHHS, (BI3UYHOT UM FOPUANIHOT 0COOH, SKii 3aBIaHO IIKOAY KPHUMIiHAIBHUM IMPABOMOPYIICH-
HSIM, i IPEJICTABHUKA, 3aKOHHOTO MPEACTaBHIKA (Ha 3aXUCT IHTEPECiB HEMOBHOMITHIX 0Ci0 Ta 0ci0, BU-
3HAaHUX Yy BCTAHOBIICHOMY 3aKOHOM TOPSJKY HEAI€3IaTHUMHU Yl OOMEXEHO Ai€3[aTHUMH), POKypopa
(y BunaKy He0OXiJHOCTI Ipe] IBICHHS LIUBLILHOTIO [1030BY B iHTEpECax JAep:KaBU, a TAKOXK IPOMAJISIH,
SIKi 32 CTAHOM 3/I0POB’S Ta HIIMX MOBAKHUX MPUYMH HE MOXKYTh 3aXUCTUTHU CBOT TIpaBa) 10 MiI03pIo-
BaHOT0, 0OBHHYBa4YE€HOTr0 a00 /10 (i3UYHOT UM FOPUIHYHOI OCOOH, KA 32 3aKOHOM Hece IUBLIbHY BiJI-
MOBITAJIbHICTD 3a IIKOAY, 3aBIaHy JTISHHIMH ITi03PIOBAHOT0, 0OBUHYBAaYCHOTO ab0 HEOCYIHOT 0CO0H,
sIka BYMHWJIA CYCIILHO HEOEe3MeuHe MisiHHS PO BiIIKOYBaHHS Ii€1 MIKOIM, [0 BUPILIYETHCS CYIOM
pa3oM y paMKax KpUMiHalIbHOTO NpoBajxeHHs [9, c. 157].

BonHouvac, sSKIIO0 YBaXXHO MpoaHalizyBatd nonoxeHHs ynaHoro KITK Vkpainu, To MokHa 0Oa-
YHUTH, IO 3aKOHOJABElb MUTAHHSIM MOXIIHBOCTI JOOPOBUIBHOT BiIIIKOMYBAaHHS IIKOAM 0COOOI0, sKa
il 3aBiana, sk i mepeBaram 3IiHCHEHHS HEO JOOPOBIIBHOI BiIIIKOAYBAHHS IIKOJAM, HE MPUIIIUB JI0-
cTaTHbOI yBaru. /1o Takoro BUCHOBKY MOYKHA JiHTH, OCKUIBKH MO-TIEpIie, He BU3HAYCHO, SIK 000B’ 30K
JUISL CIITYNX OPraHiB MPOBOAUTU PO3’SICHIOBAIbHY POOOTY 3 MiZO3PIOBAHUM IIOA0 HOTO MOXIIMBOCTI
JIOOPOBLIBLHO BIIIKOAYBATH 3aBAaHy HUM MaiHOBY IIKOIY, IO PO3I[HIOETHCS SIK TIOM SIKIITYIOUa BHHY
oOcTaBUHA, 1 MOXKeE 33 MIEBHUX YMOB CIPHUSTH 3BUIBHEHHIO BiJ] KDUMIHAJIBHOTO MOKapaHHSI; MO-IpyTe,
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HE BU3HAYCHO YITKHH TOPSAIOK, 1 MPOLEAYPY 3AIHCHEHHS JOOPOBIIBHOTO BI/IIKOIyBaHHSI TAKOT LIKO/IH;
0 TPETE, He MPOIKUCAHO MOCIIIOBHICTD J1ii, 32 JOTPUMAHHSIM SKUX YMOB, Ta B TIPUCYTHOCTI KOTO Bifl-
LIKOAYBAaHHS MOXITHUBE. A TaK0X, BiICYTHS SIK perIaMEeHTAIlis I0JI0 CaMOT0 CIIOco0y mepesadi eBHOTo
MaiiHa (Tpoltei, MiHHOCTEH, 0BETIPHUX BUPOOIB, IIHHKUX MAaNepiB TOIO), TaK i HE BH3HAYEHO CKJa-
JIAHHSM SIKMX caMe JIOKYMEHTIB 3[IHCHIOETBCS MiITBEPKCHHS (DAaKTy BIALIKOIYBaHHS 3aBIaHOI IIKO-
. OKpiM 11bOT0, AOIIIBHO TiependaunTy B nonokeHHsX KIIK Vkpainu i npaBoBuil MEeXaHi3M 111010
MOXKJIMBOCTI MPUAHSTTS y4acTi y BiJIIKOAYBaHHI POAMYIB ITi/I03PIOBAHOIO, i HABITh 1HIIOI (PI3UYHOT
41 IOPUANYHOT 0cO0H, siKa BUsSBUIIA Oa’kaHHS JOOPOBIIBHO BiALIKOAYBATH 3aBAaHYy IOTEPIUIOMY KpU-
MiHaJbHUM MPABOMOPYIICHHSIM MaifHOBY IIKOMY, 32 YMOBH BU3HAHHSI ITiI03pIOBAHUM, OOBUHYBAYCHHM
CBOET BUHH. A came, KOJIM BiH IiITBEPAUB MMCHMOBO MO CBill HAMIpP BiIIKOyBATH 3aBIaHy HHM IIKO-
1y nooposinero [10, ¢. 371].

SIK CBITYMTH NpPaKTHKA, OPTaHM JOCYJOBOTO PO3CITIAYBaHHS TakoX BCyIleped IOJIOKEHHSIM
ct. 91 KIIK Vkpainu, cTaBisTbhes 10 AOKAa3yBaHHSA BUAY 1 pO3Mipy 3aBOaHOi KPUMiHAJIBHUM IPAaBOIO-
PYIICHHSM LIKOAM SIK 10 APYTOPSIHOTO 3aBIaHHs PO3CIiayBaHHs (BiAMOBIIHO 10 aHKETyBaHb). Tak,
OpraHH JIOCYJIOBOTO PO3CIIIyBaHHS HE BXKUBAIOTh HAJICKHHUX 3aXOJIiB IO CBOEYACHOTO BCTAHOBJICHHS
IULIXIB pyXy HIHHOCTEH, OTPUMAHUX 3JIOYMHHHUM IUIIXOM, OIIAJHUX PaxyHKIB, IETO3UTIB, BIIKPHUTUX
Ha iM’sl MJI03PIOBaHUX 1 OOBUHYBAUCHHUX y OaHKaX Ta IHIIMX KPEAUTHHUX OpPraHi3allisixX Ta BKHUTTS 3a-
XOJIIB JI0 HAKJIAJICHHS apellTy Ha MaifHO IUX 0Ci0 3 MeTOr 3a0e3MeueHHs B TOIAIBIIOMY UBLIBHOTO
1030BY, OCKIJIbKY Ha TIEPILUii IJIaH B AisJIBHOCTI OpraHy JOCYI0BOIO PO3CIiyBaHHS BUXOAUTH JAJICKO
He 3a0e3MeUeHHs PeaJbHOr0 BiAIKOAYBaHHS IIKOAU MOTEPIiIii 0co6i. IIpo e cBiquuTh HaBiTh Cy0Ba
npaKTHKa, 30kpemMa Bepxosuuit Cyx Yipaitu, BiJI3Ha4YaB y CBOIX MOCTAHOBAX, IO JESKI CIIiI4i mepe-
KOHYIOTb TIOTCPIINX HE 3asB/IATH LMBLUIBHUIH 1030B y X0/ CIiACTBA, @ 3pOOUTH Lie M1 4ac PO3IISLY
CIpaBHU B CyJi. 3 ypaxyBaHHSM TOIO, L0 MOTEPIILI, K NPAaBHIIO, HE 00I3HAHI 3 IIONIOKCHHSIMHU 3aKOHY
1 IpH IIbOMY JOCHTH PIJIKO 3alPOLIYIOTH 3aXMCHHKIB JJIsl y4acTi B CyZOBOMY IIpOLEci, iXHi ImpaBa Ta
3aKOHHI IHTEpECH, OCOOIMBO B YACTHHI BiJIIIKOAYBAHHS 3aIOISIHOT 3JI0YMHOM IIKOH, Y 0arathbOX BH-
MajiKax 3aJIMIIAl0ThCs 30BCiM HesaxueHumu [11, ¢. 65].

VYV KOHTEKCTi IaHoi MPOOIEMATHKH JIOLMUIFHO BPAXOBYIOUH MPAKTUKY €BPOMEHCHKHUX JCpIiKaB
3 IMTaHb BIAMIKOMYBaHHS IIKOJH MOTEPIUIAM Bijl 3JI0YMHY PO3POOHTH Ta YXBAJIHTH OKPEMHUH 3aKOH,
SIKMi OM YiTKO peryiaMeHTYBaB MiICTABHM Ta YMOBH JIJISI BIAIIKOYBaHHS, KOMIICHCALIIT JIEP/KABOO IIIKOIN
MIOTEPIIIOMY 3aBIaHOI B HACIIJOK BAMHEHHS IIOJ0 HHOTO YMHUCHOTO 3JI04NHY. AJie, CITiJ] 3BepHYTH yBa-
Ty, IO i71eaIbHOT MO/IEI] 3aKOHY 3 BIAIIKOYBaHHS MIKOM, SKUI JiT B €BPONECHCHKUX JIepiKaBax, 1 HOPMHU
SKOTO y TIOBHOMY 00cs131 MOXkHa OyJ10 O IepeHeCcTH B IIPAaBOBE 0J1e YKPaiHU He CIIiJl IIYKaTH, OCKIIbKU
Tpeba BpaxoByBaTH HeE JIMIIE COLialibHi, ajie i eKOHOMIYHI, ()iHAHCOBI Ta IHIII YUHHUKH, SIKI ICHYIOTh
B Harmii nepxasi [10, c. 375].

HactynHoro nmpoiiecyanbHO MPoOIeMOO T Yac po3CiliIyBaHHsI axpaicrsa y cdepi HepyXo-
MOCTI € MPAKTHKA BUKOHAHHSI IOPYYCHb CJIIT40T0 OTIEPATUBHUMH ITiPO3/1iIaMHu.

Tak, BignmosigHo 1o nojioxkens cT. 41 KIIK Ykpainu cniBpoOIiTHUKH ONEpaTHMBHUX MiXpo3.i-
JiB (OKpIM MigpO3AlTy NETEKTUBIB, MiAPO3/AiLy BHYTPIIIHBOTO KOHTPOIO HallioHaIbHOTO aHTUKOPYII-
uiitHoro 010po YkpaiHw, sIKi MAlOTh MPABO MPOBOJUTH OMEPATHBHO-PO3IIYKOBI 3aX0/IH, aJi¢ SIBISIOTHCS
OpraHaM¥ JIOCYIOBOTO PO3CIiTyBaHHs) ITiJl Yac BUKOHAHHS JOPYYEeHb CIIITYOT0, MPOKYypOpa He MAIOTh
MpaBa 3/1IHCHIOBATH MPOIECYalbHI i Y KpUMiHAILHOMY TPOBAKCHHI 32 BIACHOIO 1HILIATHBOKO a0o0
3BEpTaTUCA 3 KIOMOTAHHIMH JI0 CJILAYOTO CyIJIi UM MPOKYpopa. 3a3HauMMO, 1[0 JIUIIE THCEMOBE 0PY-
YCHHS YIIOBHOBA)YXEHOI 0COOM € €TMHOIO MMiICTABOO JUIsi BAHUKHEHHSI Y CIIBPOOITHUKA ONEPATUBHOTO
HipO31ily EBHUX [TOBHOBa)KEHb. [IMCHMOBI JOPYUYEHHs Pal[iBHUKAM ONEPAaTUBHUX MiAPO3ALTIB PO
MIPOBENIEHHS CIIAUUX (PO3LIYKOBHX) /il Ta HEIACHUX CIIAYMX (PO3UIYKOBUX) NIl y KPUMIHAJIBHOMY
MPOBAJKEHHI € 000B’I3KOBUMHU 151 BUKOHAHHS [ 12, ¢. 100].

HaromicTh, Ha ChOTO/IHI, y TPAKTUYHIN ISUTBHOCTI 3 OOKY MpAI[iBHUKIB OTIEPATUBHUX ITiPO3/Ti-
JIiB MOYKHA MMOYYTH HapiKaHHS 3 MPUBOJY TOTO, IO CJIA4Yi B OKPEMHUX BHIIA/IKAX 3JI0BKUBAIOTH CBOTMHU
HOBHOBaKCHHSIMH 1 IOPYYalOTh BUKOHAHHS TaKUX MPOLECYalbHUX Jiif, sIki 6 MOIIM BUKOHATH CaMoO-
ctiiHo. IIpy 11bOMyY BiIIOBiAI PO BUKOHAHHA JOPYYEHb CII14OT0 ONEPATHBHUM IiAPO3/ITIOM B OKpe-
MHUX BHIIQJIKaX MalOTh BUIVISA (POPMaIbHOT BIAMOBIII. 3 METOIO YCYHEHHS 1 HeJIOMyIIeHHs TakuX (ak-
TiB ciiguoMy Tpeba He 3JI0BKUBATH IIPABOM JIOPY4YaTH BHKOHAHHS MPOLECYalbHUX il ONepaTHBHUM
MiApO3/1iIaM, TOMY IO 1X BiANPAIfOBaHHS 3MEHIIY€E Yac JUISl BAKOHAHHS iX OCHOBHUX 00OB’SI3KiB, IO
nepeadayeHi 3akoHoM Ykpainu «IIpo onepaTnBHO-pO3IIYKOBY AisUIbHICTHY [13, ¢. 42].

OTxe, KpUMIHATIICTUYHI ITOJIOKEHHSI 3 METOJMKH PO3CIIiIyBaHHS IaxpaiicTBa y cepi Hepyxo-
MOCTi HaIpsIMy 3aJIeXXaTh BiJl HOPM KPUMiHAJIBbHOIO MPOLECYalbHOIO 3aKOHOAABCTBA, SKi, Ha XKallb He
€ nockoHamHMH. ToMy, 3 METOIO SIKICHOTO HPOIECYalbHOT0 3a0e3MeYeHHs PO3CIIilyBaHHs MaxpaicTBa
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y cepi HEpyXOMOCTI HEOOXiTHO BIOCKOHAJIMTH BITYM3HSHE KPUMIHAJbHE MPOLECYAIbHE 3aKOHO-
JIaBCTBO LIUISIXOM YCYHEHHS HasiBHUX IPOTaJMH Ta BHECEHHs 3MiH 10 okpeMuX HOpM. Lle no3Bonuthb
ONTHMI3yBaTU KpUMiHAJIbHO-IPOLECYalbHI NIPOLEIYPU Ta IPUBECTH IX Yy BIANOBIIHICTb A0 Cy4aCHUX
CTaHIapTiB.
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YEPHEIIBKA O.B.
OCOBJMBOCTI PO3CJIIITYBAHHS EKOIIMAY B YMOBAX BINHA
PECULIARITIES OF INVESTIGATING ECOCIDE IN WARTIME

MeTor0 CTaTTi € BU3HAYEHHS 0COOIMBOCTEH PO3CIiyBaHHs KOy B yMOBaX Bili-
HU. Y CTaTTi JOCTIKYIOTHCS OCOOIMBOCTI PO3CHiyBaHHS CKOIMIY B YMOBaX BiiHH,
IO € HaA3BMYalHO aKTYaJIbHOIO MPOOJIEMOIO UISi Cy4acHOTO HPaBO3acTOCYBAHHS Ta
MIDKHApOIHOTO MPABONOPSAKY. EKOIMI po3IIsiaeThes sIK OfiHE 13 HalicepHo3HIMINX KpHU-
MiHaJIbHUX IPaBONOPYIIEHb IPOTU AOBKULIA, SIKE MOXE MaTH KaTacTpodiuHi HacIiIKu
JUISL €KOCHUCTEM, 3/I0POB’ sl HACCJICHHS Ta EKOHOMIYHOTO PO3BHUTKY PETiOHIB, IO 3a3HAIH
BilicbkoBUX Jiii. [IpoaHanizoBaHO cy4acHHI CTaH HayKOBHX JAOCIIKEHb Y cepi Kpumi-
HAJIBHO-TIPABOBOT KBasTi(iKallii eKoIyy, HOro JI0Ka3yBaHHS Ta po3ciijayBaHHs. BusHa-
YEHO OCHOBHI TIPOOJIEMH, OB’ s13aHi 31 300pOM JIOKa3iB B yMOBaX akKTHBHHX OOHOBHUX JIild,
30KpeMa TPYIHOIIl JOCTYIY J0 MiICIlb CKOJOTIYHUX KPUMIHAJIBHUX TPABOIMOPYIICHb,
PH3MKH 3HHIICHHS J0Ka30BOi 0a3u, a TAKOXK CKJIAJHICTh BCTAHOBJICHHS NPHYMHHO-HA-
CIJIIIKOBUX 3B’SI3KIB MK BOEHHHMH [isIMH Ta EKOJIOTiYHOI Karactpodoro. Ocobiua
yBara NpUAUIAETHCS BHKOPHUCTAHHIO CyYacHHX TEXHOJIOTIH y MPOIECi pO3CIIiyBaHHS.
Po3mIIHYTO MOKITMBOCTI 3aCTOCYBaHHS CYITyTHHKOBOTO MOHITOPHHTY, IPOHIB, TUCTaH-
HiHOTO 30HIyBaHHSs 3emMiti, 3D-Mo/emoBaHHs Ta Te0iH(YOPMALIIHHIX CUCTEM JUIS TOKY-
MEHTYBAHHS €KO3JIOYHHIB, OLIHKK MaciuTaly 3aB/IaHOi IIKOAM Ta 3a0e3MEYCHHS JI0Ka30-
BOT 0a3u ISl HALlIOHAJILHUX 1 MDKHAPOIHUX CYAOBHUX MPOIIECIB. ABTOp aKILICHTY€E yBary
Ha HEOOXiAHOCTI yJOCKOHATIEHHS KPUMIHATICTUIHUX METOAUK PO3CIiyBaHHs €KOLUIY,
po3podku yHidikoBaHUX Hpouenyp ¢ikcalil KpUMiHAIBHUX MPaBOIOPYLIEHb Ta azarl-
Taii MKHAPOIHOTO JOCBiMY MO YKpaiHCHKHX peaiiid. [liKpecioeTbCs BaXIMBICTh
MIXXHAPOJIHOT IIPaBOBOT B3a€MOJIii, BKIIFOUHO i3 criiBnparero 3 OOH, MixxHapogHUM Kpu-
MIHAJIBHUM CY/IOM, €BPOTIEHCHKUM CYIOM 3 TPaB JIFOIMHN Ta CKOJIOTIYHUMH OpraHizalfi-
sIMU. 3p00JIEHO BUCHOBOK, 110 €()EKTHBHE PO3CIIiTyBaHHsI CKOLIMIY B YMOBaX BiiiHH TIO-
Tpeby€e MDKANCIMIUIIHAPHOTO MTiAXOAY, IHTerpallii HOBITHIX TeXHOIOT1# Ta MDKHAPOAHOT
KOOp/AMHALI{, [0 JO3BOJIMTh MPUTSATHYTH BUHHUX JI0 BiJINOBITAIBHOCTI Ta 320€3MEeYUTH
3aXHCT JOBKIIUIS BiJl BOEHHHUX PYHHYBaHb.

Knrouogi cnosa: exoyuo, posciioysanns, ekonoziuna oesneka, 30potina azpecis.

The purpose of the article is to identify the features of the investigation of ecocide
in wartime. The article examines the features of the investigation of ecocide in wartime,
which is an extremely urgent problem for modern law enforcement and international law.
Ecocide is considered one of the most serious criminal offenses against the environment,
which can have catastrophic consequences for ecosystems, public health and economic
development of regions that have been subjected to military operations. The current state
of scientific research in the field of criminal and legal qualification of ecocide, its proof
and investigation is analyzed. The main problems associated with collecting evidence
in conditions of active hostilities are identified, in particular, the difficulties of access
to places of environmental criminal offenses, the risks of destruction of the evidence
base, as well as the difficulty of establishing causal relationships between military
operations and an environmental disaster. Special attention is paid to the use of modern
technologies in the investigation process. The possibilities of using satellite monitoring,
drones, remote sensing of the Earth, 3D modeling and geographic information systems
for documenting eco-crimes, assessing the scale of damage and providing an evidence
base for national and international trials are considered. The author focuses on the need
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to improve forensic methods of investigating ecocide, develop unified procedures for
recording criminal offenses and adapt international experience to Ukrainian realities.
The importance of international legal cooperation is emphasized, including cooperation
with the UN, the International Criminal Court, the European Court of Human Rights
and environmental organizations. The conclusion is made that an effective investigation
of ecocide in wartime requires an interdisciplinary approach, integration of the latest
technologies and international coordination, which will allow bringing the perpetrators
to justice and ensuring the protection of the environment from military destruction.
Key words: ecocide, investigation, environmental security, armed aggression.

Po3crimyBaHHs eKoLMIy B YMOBaX BilfHM € CKJIQJHUM i 0araTtoacreKTHUM 3aBIaHHSM, 1110 BUMa-
rae BpaxyBaHHs sIK PABOBUX, TaK 1 OpraHizalliifHO-TeXHIYHUX YMHHUKIB. BiiChKOBI A1 CIPUYMHSIOTH
3Ha4YHEe PyHHYBaHHS NPUPOJHOIO CEPENOBUINA, 1[0 MOXKE MATU JOBIOCTPOKOBI HACIIAKU Ul €KOCHUC-
TEeM, 3/10pOB’sl HACEJICHHS Ta €KOHOMIKM perioHy. BomHouac, BcTaHOBIEHHS (hakTy eKouluay, 30upaH-
HS JOKa30BOi 0a3W Ta NMPHUTATHEHHs BUHHUX JIO BIAMOBITAaTBHOCTI YCKIIAIHIOETHCS Yepe3 NUHAMIUHY
cuTyallito Ha QPOHTI, OOMEKEHUH TOCTYII A0 MICI[b CKOJOTTUYHMX KPUMIHAIBHHUX MPABONOPYIICHb Ta
CKJIaJTHOIII Y TTPOBEICHHI €KCIIEPTH3.

OpHi€I0 3 OCHOBHUX NMPOOJIEM € BiACYTHICTH YiTKO HAIPallbOBAHOI METOAMKHU PO3CIiTyBaHHSI
€KOLIUAY B YMOBax BiliHHM, IO BKJIOYajga O aJalToOBaHi KPUMIHANIICTUYHI METOAU, aITOPUTMHU 300py
JIOKa3iB Ta 1X JOKYMEHTYBaHHS BiIMOBIIHO JI0 MDKHAPOIHHUX CTAHAAPTIB. BaXKITMBUM TaKOXK € MUTAHHS
NpaBoOBOi KBai(iKamii JisHb, [0 CIPUYUHIINA MaCIITaOHe 3HUICHHS TPUPOJIH, OCKIIBKH 3aKOHOIaB-
cTBO YKpaiHM Ta MDKHAPOJHI MPABOBI AKTH MICTATh TEBHI MPOTAJIMHK y BU3HAUCHHI Ta JOKa3yBaHHI
[ILOTO KPUMIHAIBHOTO MPABOIOPYIICHHS.

Kpim Toro, po3ciigyBaHHs eKOLUAY MOTpeOye MIKBIIOMYOT Ta MIXKHAPOJIHOI B3aEMO/IIT, 3ai1y-
YEHHs €KOJIOTiB, CYIOBUX EKCIEPTiB, BINCHKOBUX, IPABOOXOPOHHUX OPraHiB Ta MIKHAPOTHUX 1HCTUTY-
1iif. BaxI1MBO TakoXX BPaxoByBaTU BUKOPUCTAHHS Cy4aCHUX TEXHOJIOT1H, TAKUX SIK AUCTAHIIHHE 30H1Y-
BaHH: 3eMIli, CyIlyTHUKOBUI MOHITOpUHI, 3D-MoenoBanHs Ta reoiHpopMaliiiHi cucTeMu, o MOXYTh
3HAYHO MiIBUIIMTH e(DEKTUBHICTH 300y Ta aHai3y JIOKAa3iB.

TakuM 4MHOM, JOCHIKEHHS OCOOIMBOCTEH PO3CIIiAyBaHHS CKOIMIY B YMOBaX BIiifHU € aKTy-
aNbHUM HAyKOBUM 1 MPAKTWYHUM 3aBIAHHSM, BUPIIICHHS SKOTO CIPUSATHME MOKPAIICHHIO METOIUK
PO3CIIiAyBaHHsI, YIOCKOHAJICHHIO TPABOBOTO PETYIIOBAHHS Ta 3a0€3IMEUEHHIO HEBIBOPOTHOCTI MOKa-
PaHHs 32 KpUMiHAJIBbHI IPAaBONOPYLIEHHS IPOTH JOBKIIIS.

2. KpumiHajicTHYHI acneKTH PO3CIiIlyBaHHS eKOIMILY

ITpobema po3ciiyBaHHS €KOIMIY B YMOBAaX BIfHH € BITHOCHO HOBOIO JUIS HAYKOBOI CITijb-
HOTH, IIPOTE BOHA NepeOyBa€e Ha MEePETHHI KUTHKOX JOCIITHHIBKUX HAMPSMIB, 30KpeMa eKOJIOTiIHOTO
MpaBa, KPUMIHAJICTHKH, BIlICKKOBOTO MpaBa Ta Mi>XHAPOJHOTO TyMaHITAPHOTO MpaBa.

B ykpaiHchKiil Ta 3apyOikKHIN HayIll €KOIM] PO3IISAAETCS TIEPElyCiM SIK KpUMiHAIBHE TPaBO-
MOPYLIEHHS], 1110 3arPOXKy€ HABKOJIMIIHLOMY CEPEOBHUILY BHACIIIOK YMHCHHUX a00 HENpsIMO CIPHYH-
HCHUX JIiif JIOXMHN. 3HAYHUH BHECOK Y BUBYCHHS HPOOJIEMH CKOLMIY 3pOOHIH TaKi JOCHIIHHUKH, K
I1. B. Aninpkuii, O. M. Kocrenko, O. O. XKykoBcbka, sKi aHaJ‘IlSyIOTI) IPaBoBY IPHPOTY LEOTO KpHUMi-
HAIILHOTO [PABOIIOPYIIEHHsL, 0COOIMBOCTI [i0ro KBasidikauii Ta MiKHAPOAHO-IPABOBI ACTICKTH HPUTSI-
HEHHS 10 BiIIOBIIaIBEHOCTI.

BonHovac y KOHTEKCTi 30pOHHIX KOHQIIIKTIB MTUTAHHS CKOIMIY PO3IVISIIAETHCS B PaMKax MikK-
HApOJTHOTO T'YMaHITapHOTO TpaBa Ta exosoridnoi Oesmnexu. [Ipami C. Kipiiepa 1ocmipKyoTh HACTI KA
BOEHHUX JIiil 17151 exosorii Ta MOXIIMBI MeXaHi3MH (hikcallii BOEHHUX €KO3JIOYMHIB. Y I[bOMY aCIIEKTi
Ba)KIMBUMU € TaKox podotu MixknapoaHoro komirery Yepsonoro Xpecra ta Opranizauii O6’e1HaHuX
Haniif oo 3axucTy MOBKULISA MiJ] yac BiHHH.

OKpeMoO CITii 3a3HaYUTH, 10 KPUMIHATICTHYHI aCIeKTH PO3CIiTyBaHHS SKOUWIY ILIe HeJo-
CTaTHLO BHCBITIICHI B HAyKOBUX JIOCII/DKCHHSAX. XOua ICHYIOTh HANpPAIOBAHHS IOJI0 3aCTOCYBAaHHS
CYITyTHUKOBOT'O MOHITOPHHTY, JUCTAHIIIMHOTO 30HyBaHHs 3eMJIi Ta reoiH(POPMAIIHUX CUCTEM st
JIOKyMEHTYBaHH: exooridaux 310uuHiB (C. A. Cxoxos, JI. B. Kyainos), crienianizoBaHi METOAUKH PO3-
CJIiAyBaHHs caMe €KOLMIY B yMOBaX BilfHU ITOKHM 1110 3HAXOAATHCS Ha CTafii opMyBaHHS.

TakuM 4MHOM, X042 HAYKOBI JOCHIPKEHHS BXKE OKPECIIOIOTh 3arajbHi MiJXOIU 1O BUBUCHHS
eKOLHTY, KOMIUICKCHHUIT aHai3 fioro po3ciriyBaHHS B yMOBaX BIHHH HOTpeOye MONAIBIIOTO PO3BHUTKY.
HeoOxi1HUM € MOrTHOICHHSI J0CITIHKEHB Y chepi KPUMIHATICTHKH, YIOCKOHAJICHHS METO/IiB 300y J10-
Ka3iB Ta ajanTailisi MbKHApOIAHOTO JOCBIIY /IO CyYaCHUX BHKIIMKIB, OB S3aHKX 13 BOEHHOK arpeciero
Ta eKOJIOTIYHIMH KPUMiHAJIBHUMH IIPABONIOPYILCHHIMH.
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TepMmiH «eKoLUI» MOXOOUTH BiJl TPELBKOr0 «0ikos» — «OyIMHOK» Ta JATHHCHKOIro «caedoy —
«3HHLIYBaTn» abo «BOMBaTHY. BinnosinHo 1o MixHapoaHoro cioBHHKa Meppiam-Bebcrep, BiH BU3Ha-
YaeTbCs SIK PyHHYBaHHS 3HAUHMX IPUPOJHUX TEPUTOPIl yHACHIINOK JIOACHKOI AisubHOCTI (Webster’s
new world dictionary of the American Language, 1951).

VYV 1950-x pokax amepukaHcbkuid Giosor Aptyp V. 'anctoH OyB 4acTHHOK HAyKOBOI IPYIIH,
[0 MpalroBaia Haj cTBopeHHsM Agent Orange — XiMIUHOT CyMillli, 3/1aTHOT CIIPUYMHSITA OHKOJIOTIUHI
3aXBOPIOBAHHS Ta T'eHeTH4HI MyTanii. [li3Hille 110 peYOBHHY 3aCTOCOBYBAJIM aMEPHKAHCHKI BICHKOBI
nix yac 6oiiosux niit y IliBnennomy B'etnami. ¥ 1970 poui na KondepeHnuii 3 nutans BiifHu i Hawio-
HAaJIBHOT BIAMIOBIIATBHOCTI ["aJICTOH BIiepIe BHKOPHCTAB TEPMIH «EKOIMI» TS TO3HAYCHHS 3HUIICHHS
B'€THAMCBHKUX JOKYHDIIB. 3rofoM, y 1972 pomi, mBencbkuii mpem'ep-Minictp Yiaod Ilansme mix gac Bu-
cryny Ha Kordepentiii OOH i3 HABKOJHIITHHOTO CEPEIOBHIIA JIFOAUHHU (DAKTHUHO 3aKPIITUB [IEH TEPMiH,
3BEpPTAIOYM yBary MiKHAPOAHOI CIIJIBHOTH HA MAacoOBl PyHHYBaHHs, CIIPHUHMHEHI OOMOApyBaHHIMH,
MaciTaOHUM BUKOPHCTAHHSM OyJbJI03€piB Ta repOilu/IiB.

VY nopanbli pOKH cepesi HayKOBLB Ta AaHTUBOEHHUX aKTHBICTIB TOUMIIMCS JUCKYCIT 010 MOXK-
JIMBOCTI BKJIFOUCHHS IIOHATTS «EKOLMD» 10 MIDKHAPOJHUX IPABOBUX aKTiB. Po3misnanucs nonpasku 10
KoHBeH1ii npo nonepekeHHs 3104MHY €KOLUIY 1 oKapaHHs 3a Hboro (1948 p.), ogHak nuie aeski
JepaKaBH IMIATPUMAIIH IIIO iHIniaTHBY. Y pe3ynsrari, B Kogeke 3m04nHIB IpoTH MUY i 6e3MeKH JTFOACTBA
(1991 p.) Oysa BriItOUEHA CTATTA 26, sika niependavasa mokapaHHs 3a YMHCHE 3aBJIaHHS IIKOJAW HABKO-
nmuIHbOMY cepenoBuity. [Ipote y 1995 pori 1110 HopMy OyJI0 BUKITFOUCHO.

Taxum 4nHOM, 0(piLlIHHOTO MI>KHAPOIHOTO BU3HAHHS SKOIIM/] TaK 1 He oTprMaB. BonHovac Pum-
cpkuii cratyTt 2002 poxky MixnaponHoro kpuminansHoro cyny (MKC) nume ogun pas 3rajye HaBKO-
JIMIIHE CEPEOBULIE, 30KpeMa B KOHTEKCTI BiliCbKOBUX 3JI0YMHIB, sIKi BiI0YBaIOTHCS B yMOBaX 30pOHHUX
KOHGIKTIB. OKpIM LbOr0, 1€ OAHUM IOPUIMYHUM MEXAHI3MOM 3aXUCTy JOBKLLIS IiJ IOPUCAUKIIEIO
MKC € 3m04MHH POTH JFOASHOCTI, TPOTE BOHU MAIOTh CYyTO aHTPONOICHTPUYHHN XapakTep i cTocy-
FOTHCS BUTIAJIKIB, KOJIM PyHHYBaHHS JOBKULISA BiOyBa€ThCS B MEXKaX «MACOBaHOI a00 CHCTEMATHYHOT
aTakm» Ha IMBiIbHE HaceneHHs (Marley, 2021).

Uepes maiixke 20 poKiB MUTAHHS SKOLMIY 3HOBY Ha0y/lo MiKHApOAHOT 3Ha4yIIOCTi. Bapro mij-
KPECINUTH, 110 IPABO3aXHCHUKH Ta IOPUCTU-MDKHAPOAHUKY aKTHUBHO JOKJIANAIN 3yCUIb, 1100 EKOLU
0yJ10 BU3HAHO MDKHAPOIHUM 3J10YMHOM HapiBHI 3 TEHOLUIOM, 3JI04MHAMY MIPOTH JIFOJSIHOCTI, BOEHHU-
MH 3JI0YMHAMH Ta 3T0YMHOM arpecii, ki 3akpimieHi B 1. 1 ct. 5 Pumcekoro craryry MKC.

VY 3B’s3ky 3 mmuMm y rpyadi 2020 poky ¢doua Stop Ecocide iHiliroBaB CTBOPEHHS €KCHEPTHOT
IpyNy MIXXHAPOJHUX FOPHUCTIB, sika 22 vepBHs 2021 poky mpeacTaBuiia MPOMO3UIII0 MO0 BU3HAYCH-
Hsl eKoLUay. Y IOKYMEHTI IeH 3JI0UYMH OMUCYETHCS K «HE3aKOHHI a00 HeoOIpyHTOBaHI Aii, 31iHCHEH]
3 YCBIAOMJICHHSIM 3HA4YHOI IMOBIPHOCTI 3aBIaHHs HUMU CEPHO3HOT, IIMPOKOMACIITaOHOT a00 TpUBaIoi
LIKOAX HAaBKOJIMIIHBbOMY cepenoBuiry» (Pavliuk, 2021).

3. ExoJioriuni muTanHs, K eJ1eMEeHT HAIIOHATIBLHOI 0e3MmeKn

Croronui MacmTabHe 3HUIEHHS IPUPOAHHUX PECypCiB, iX 3a0pyIHEHHS Ta MONIOHI TisTHHS KBa-
T(IKYIOTBCS K 3JI04MHNA B KPUMIHAILHOMY 3aKOHOJABCTBI Oararbox KpaiH. 3akpiruieHHs B Kpumi-
HanbHOMY Koziekci Ykpainu (mani — KK VYkpainu) crarri 441 «Ekouny, sika nepeadauae mokapaHHs
y BUIJISII 1T030aBJICHHS BOJII HA CTPOK BiJl BOCBMH JI0 I'SITHA/IISITH POKIB 32 MAacOBE 3HUILCHHS (iopu
4y hayHu, oTpy€eHHS atMochepu a0 BOIHUX PECYpPCiB, a TAKOX 1HIII Ji1, [0 MOXKYTb CIPUYUHUTH €KO-
soriuny karactpody (Criminal Code of Ukraine, 2001), no3Bosnsie Ykpaini 3piBHATHUCS 13 JepKaBaMH,
JIe MOo10HEe 3aKOHOIaBCTBO BXKE JI€.

OO0’ eKTOM EKOIHY € Oe3reKa MPUPOIH sIK cepeoBuIna icHyBanHs onuau (Popovych, Trachuk,
Andrushko, Lohin, 2009).

3 00’ €KTHBHOI CTOPOHU KpUMiHAJIBHE IPABOMIOPYILCHHS MOXKE MPOSIBISITUCS Y TAKUX (hopMax:

— MacitaObHe 3HUIIEeHHS GuiopH abo (ayHu;

— 3a0pyIHEeHHs aTMOC(hepH UM BOIHUX PECYPCIB;

— iHIIi [1ii, 3MaTHI CIPUYMHNATH €KOJIOTIYHY KaracTpody.

ITix MacOBIM BHHHIIICHHSAM POCIMHHOTO YH TBAPHHHOTO CBITY PO3YMI€THCS IX MTOBHE 200 9acT-
KOBE 3HHUIICHHS Ha MEBHI# Teputopii. 3adpyaHeHHs armocdepu abo BOJHUX pecypciB nepeadadae mo-
TPAIUISIHHS 'y TIOBITPs, PIYKH, 03epa, MOps, OKCAHH Ta IHII BOJOMMHU 3HAYHOI KIIBKOCTI TOKCHUHHX
peUOBHH OI0JIOTIYHOTO, PaliOAKTUBHOTO YM XIMIYHOTO MOXOKEHHS, 10 MOXKYTh BUKJIMKATH Y JTFOACH
cepio3Hi 3aXBOpIOBaHHS a00 HaBiTh cMepTh. Lli il Takok HEraTUBHO BIUIMBAIOTH Ha (uopy Ta (dayHy,
CHPUUMHSAIOUM iX 3arubenb Ta BUMupaHHs. [IpuknagoM noniOHux HeGe3neuHux Aii MoXe CIyryBaTd
JISUIBHICTD MIJNPUEMCTB, SIKI HEPEBUILYIOTh AOIYCTUMI HOPMU BUKUJIIB 3a0pYIHIOIOUUX PEUOBHH Y Ha-
BKOJIUILIHE CEPEOBHIIE.
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Bapro 3a3naunty, mo KK Vikpainu MicTUTh BIIKpUTHI NEpeiK AisHb, SIKi MOXYTb OyTH BigHe-
ceHi 1o exonuy. 3okpeMa, M. I. XaBpoHIOK IiIKPECIII0BaB, 110 Cy0’ €KTOM eKOLULY € 3arajbHa 0coda —
(i3muHa, OCy/HA JIOAUHA, sKa Kocsria 16-pignoro Biky (Popovych, Trachuk, Andrushko, Lohin, 2009).
BomHowac, Takuii miaxin € ¢pparMeHTapHUM, OCKITBKH €KOIUI MOXKe OyTH BUYMHEHHUH SK 3arajbHHM,
Tak 1 creriaibHuM cy0’exToM. Lle miATBepKYIOTh PUKIaIH MAcIITAOHUX CKOJIOTIYHUX KaracTpod,
o MOXyTh OyTH kBamidikoBani 3a cT. 441 KK Vkpainu, 30kpema aBapis Ha HopHoOusbebkiii AEC
1986 poky Ta karactpoda Tankepa «Exxon Valdez» y 1989 poui.

IMono aapii Ha YopHoOminscbkiit AEC, To, 3rinHo 3 qonoBiano MiXKHapOAHOI KOHCY/IBTaTHB-
HOI IpynHu 3 snepHoi Oe3neku, i OCHOBHOIO MPUYMHOIO cTajna HenbalicTe Ta Oe3BLANOBiAaNbHA IO-
BeJIiHKa TIePCOHAITy, [0 BHpaXkajacs B IrHOPYBaHHI BEMOT eKCILTyaTamii peakTopa, 30KpeMa y JIerko-
BO)KHOMY MIIX0/i 10 OJIOKYyBaHHS 3aXMCHHUX CHCTEM Ta HEXTYBaHHI BUMOTaMH Oe3TeKu BUPOOHHIITBA
(Chernobyl accident: supplement to INSAG-1: INSAG-7, 1993). V upoMy BHNAIKY BiIIOBIAAIbHICTH
HE MOIVIa MOKJIaJIaTHUCS Ha 3arajibHUN Cy0’ €KT, OCKUIbKH 00CITyTrOBYBaHHS SJICPHOTO PEaKkTopa MoTpedye
BiJINIOBIZIHOT OCBITH Ta CHELialbHOI MiJrOTOBKH, 1110 BKa3y€ Ha HAasBHICTh CIEI[IAJIbHOTO Cy0’€KTa KpH-
MiHaJIBHOTO [IPAaBOIOPYILIEHHS — 00CIyTOBYIOUOTO IEPCOHAIY.

Asapist Ha Tankepi «Exxon Valdez» Takox miATBEpIKy€ 3HAYYIIICTh CICLIANBHOIO Cy0’€KTa.
Sk 3asHayaeTses y nonosini National Transportation Safety Board mono posciinysatts karactpodu
«Exxon Valdez oil spilly, onsi€to 3 K1r040BUX NPHYKH TpareAii craiu Aii TpeThOro MOMiYHMKa KalliTaHa,
SIKMH He MaB HAJISKHOI KBaiikamii Ta TOMyCTHB MOMIJIKY IIPH BUKOHAHHI MaHEBpY cyaHa. JlonaTkoBo
CHUTYaIliI0 YCKJIaTHHUJIO PillICHHs KarliTaHa, IKuil nepeOyBaB y CTaHi aJIKOTOJILHOTO CI’SIHIHHSI, TIepe/IaTh
KEpyBaHHS CYTHOM 0c00i, 10 HE BOJIO/(1JIa HEOOXITHUMHU HAaBUUKaMH 1 HE MaJia JO3BOJIy Ha 3/{iICHEHHS
CKJIQJIHUX MaHEBPIB y JIbOZOBUX yMoBax mo6iusy pudis. Ile npusseno 1o exosoriunoi xaractpodu
(National Transportation Safety Board report of marine accident «Grounding of The U.S. Tankship
Exxon Valdez on Blich Reef», 1989).

3rigHo 3 Marepianamu Ciyx0u 6e3nexku Ykpainu, 3 2014 poky Oys10 Binkpuro 184 kpumiHambHi
MIPOBADKEHHS, Y MEKax sIKMX 98 0co0aM IMOBIIOMIICHO PO Mif03py, a 16 0OBHHYBaJIbHUX BHUPOKIB
HaOpanu 3akoHHOT cuiti. [onoBa CBY HaronocuB, 10 €KOJOTIYHI MUTAHHS € BAKJIUBUAM EIIEMEHTOM
HAaIIOHAJILHOT 0€3MEeKHU, OCKIJIbKH JIOKaJIbHI €KOJIOTIYHI NOPYIIEHHS 3 Y4aCOM MOXYTh CIIPUYMHUTH Cep-
M03H1 HacIiAKy Juls Beiel kpaiHu. Y 3B’SI3Ky 3 LIUM IJIKOM JIOTi4HO, 110 KPUMiHaJIbHI IPaBONOPYILEHb,
nependadeni crarrero 441 KpuminaneHoro kopekcy Ykpainu — « EKonuy, HajaexaTb 0 MiACTiTHOCTI
CBY. OnHuM i3 IpUKIIaiB MacTaOHUX PYyHHYBaHb 1 30MTKIB JACpKaBi, CIPUUNHCHUX CSKOIM/IOM, CTalla
noBinb Ha [Tpukapnarri y uepBni 2020 poky (Bakanov, 2021).

OKpeme NUTaHHS ITOCTAE MIO0 PO3CITiAyBaHHS KPUMiHAIBHUX NPABONOPYIIEHb, OB’ I3aHUX 13
3aXOIUICHHAM Ta OoMOapayBaHHAM 3aropi3bkoi aTOMHOI enekTpocTanuii. OCHOBHI TPYJHOL BUHHUKA-
I0Th Y TaKMX HaIpsiMax:

— OIVISJL MICILS ITOIT;

— IPOBEJICHHS JOIHNTIB;

— BIJIyYeHHS JOKYMEHTAIlii;

— pO3MiHYBaHHS TEPUTOPIT;

— NIPU3HAYEHHS Ta IPOBEICHHS HU3KHU CY/IOBUX EKCIEPTH3.

PoscnigyBaHHS MOXIMBHX BOEHHUX 3JI0YMHIB OyJO iHILIHOBaHO IeHEpaIbHUM IMPOKYPOPOM
Vkpainu, a TakoK FOJIOBHUM TPOKYPOpPOM MixkHapoHOro KpUMIHAIBHOTO Cy1y (MKC) MEHII HDK Ye-
pe3 TIDKJICHB ITICIIS TI0YaTKy pocmcmcoro BTOprHeHHs. Ha choroHi Biaja IOHAAMEHIIE AeCITH Aep-
’KaB TAKOXK PO3M0YasIa PO3CiIilyBaHHs HMOBIPHUX BOEHHHX 3/I04MHIB B YKpaiHi 3a IPUHIMIIOM yHiBep-
CAJIbHOT FOPHCAUKILII.

Mu BHCOKO OI[IHFOEMO TOH (hakT, 110 6ararto KpaiH yke B3sUTH Ha ceOe 3000B’sI3aHHS CIIPUSATH
BiJTHOBJICHHIO YKpaiHu. BomHOYac MoBHA BiANOBINAIBHICTh 32 3aB/aHi 30UTKH MOBMHHA OyTH MOKIIa-
JeHa Ha pd Ta ii cTpyKkTypHi migposainu. J{o Hboro yacy Mi>kHapOAHa CHIILHOTA CIIPABEUIUBO 30Cepe-
JOKyBasa CBOI 3yCHIUISL Ha IIOCUJICHH] CaHKIIi.

BucHoBku. Po3ciiyBaHHS eKoIUIy B yMOBaX BilfHH € CKJIQJHHUM i 6araTopiBHEBHUM IIPOLIECOM,
110 MoTpedye KOMIUIEKCHOTO ITiXO/Y, BpaXyBaHHs OCOOIMBOCTEN BIfICEKOBOTO KOHQIIIKTY Ta 3aCTOCY-
BaHHsI Cy4aCHHMX TEXHOJIOTiH. AHaJli3 HAYKOBUX JTOCIIIPKCHb Ta MPAKTUYHMX ACTICKTIB 1[LOTO MUTAHHS
JI03BOJISIE CPOPMYITFOBATH TaKi OCHOBHI BUCHOBKH:

1. Exonmp sik KpEMiHAJIBHO-TIPABOBE siBUIIIE. BiH € 0COOIMBO HEOE3MEUHIMM KPUMIHAJIBHAM TIpa-
BOIOPYLICHHSIM, 1[0 CIPUYHMHSAE MAaCIITA0HI Ta JOBIOTPUBAJ HACHIAKY IS IOBKIJLIA, 310POB’S Hace-
JIEHHSI Ta €EKOHOMIYHOIO PO3BUTKY perioHy. ITonpu HasBHICTh MIXXHApOJAHUX IPABOBUX aKTiB Ta HAIio-
HaJBHOTO 3aKOHOIABCTBA, IpobiieMa KBaidikamnii Ta JOKka3yBaHHS CKOIMITY 3aIHIIAETHCS aKTYaIbHOIO.
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2. Cneuudika posciigyBaHHsS B yMOBax BiliHM. BoeHHI Iil CTBOPIOIOTH JOJATKOBI MEPEILIKO-
IU JUls IPOBEIEHHS PO3CIiLyBaHHS, 30KpeMa OOMEKEHUH NOCTYN O Miclis KPUMIHAIBHOIO IIPaBO-
MOpYLIEHHS, 3arpo3a Oe3rnerni cliaunX, 3HUIIEHHS JOKa3iB Ta CKJIaJHICTh BCTAHOBJIEHHS BUHHUX OCiO.
BakJIMBUM acIieKTOM € CITIBIpalis MiXK IPAaBOOXOPOHHUMH OpraHaMH, BIICEKOBUMH Ta MI>KHAPOIHUMHU
CTPYKTYPaMH.

3. BukopucTaHHs cyyacHUX TeXHOJOTIH. EdexTrBHE po3cimilyBaHHs eKOIMIY MOTpelye 3aiy-
YEHHsI CYILyTHUKOBOTO MOHITOPHHTY, IPOHIB, JUCTAaHLIIHOrO 30H1yBaHHs 3emii, 3D-MonenoBaHHs Ta
reoindopMmariitnux cucrem. Lli MeTou 103BOIISIOTH 3a(DiKCyBaTH EKOJIOTIUHI KpUMIiHAIBHI TPAaBOIIOPY-
LICHHS, OIIIHUTH MaciuTaOu pyliHyBaHb Ta 3a0€3MeUUTH JOKa30By 0a3y Ul CYIOBHX MPOIECIB.

4. HeoOXiHICTh YIOCKOHAJICHHS KPUMIHAICTHYHUX METOIUK. BiICYyTHICTB YiTKO PO3pOOICHOT
METOJIOJIOTIT PO3CITiZlyBaHHS €KOILIMAY B YMOBaX BIiHUM BUMAarae CTBOPEHHS CIICI[ialli30BAHUX aJlTOPUT-
MiB 300py J10Ka3iB, iX 30epeKeHHs Ta MPABOBOI (iKkcallii BiMOBIAHO O MIXKHAPOJHUX CTAHIAPTIB.

5. MixHapojHa npaBoBa B3aeMozist. Po3ciiyBaHHs Ta NPUTATHEHHS] BAHHUX JI0 BiJIIOBiAaIb-
HOCTI MOXKJIMBE JIUILIE 32 YMOBU aKTUBHOI CHIBIpaLi YKpaiHu 3 MIXKHAPOJHUMHU OpraHi3alisiMy, TAKUMU
sk OOH, Mixnapoanuii kpumiHanbHuii cyn, €Bponeiicbkuil cyn 3 npas monuHu. HeoOxigHe Takox
MMOCHJICHHS POJIi €KOJIOTTYHOT O€3MEKH B MIXXHAPOJHOMY T'YMaHITapHOMY MpaBi.

3 oISy Ha BUKJIAJICHE, JOCIIHKEHHS 0COOIUBOCTEH PO3CIIilyBaHHS CKOIUAY B YMOBaX BIHHU
€ He JIMIIE aKTyalbHUM, a i KpUTHYHO BRKIMBUM JJISI PO3BUTKY KPUMiHATICTHKH, €KOJIOTTYHOTO TIpaBa
Ta MDKHapOJHOTO MpaBo3axucty. [lomanbin HayKkoBi po3poOKH B il cdepi MOBUHHI OyTH CIIPSIMOBaHI
Ha CTBOPEHHS e()EKTUBHMX METOMUK (iKcallil KpUMiHAJIBHUX NPABONOPYILEHb, IX JOKa3yBaHHS Ta 3a-
0e3re4eHHs HEeBIBOPOTHOCTI MOKapaHHS 3a EKOIHI.
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YEPHUYYK 1.

OCOBJIMBOCTI PO3BUTKY BUBOPUOI'O 3AKOHOJJIABCTBA B YKPATHI
HICJIA IMMOPA3ZKH BU3BOJIbBHUX 3MATAHD 1917-1921 POKIB

PECULIARITIES OF THE DEVELOPMENT OF ELECTORAL LEGISLATION
IN UKRAINE AFTER THE DEFEAT OF THE LIBERATION STRUGGLE OF 1917-1921

VY crarTi 0XapakTepu30BaHO OCOOIUBOCTI PO3BUTKY BUOOPUYHMX MPHUHIIMIIIB HA YKpa-
THCHKHMX 3eMJISIX y MDKBOEHHMH IEpioA, amyKe Micisl MOPa3Ku BHU3BOJIBHUX 3MaraHb
1917-1921 poxkiB ykpaiHcbki TepuTopil onmHuMaucs y ckiaai Pansgucekoro Corosy,
IMonbmi, YexocnoBauduHU Ta PymyHIl, KoXHa 3 SIKHX 3aIIpOBa/IHJIa BIACHY CHCTEMY BH-
6opuoro mpasa. Y Xofi JOCIHiKCHHS BCTAHOBIICHO, 10 BuOopue mpaso B YPCP Oyno
MOBHICTIO IMTIAKOHTPOJILHUM MapTIiHIN CUCTEMI, 110 BUKITFOYAIIO Oy/b-SIKY peasibHy MOJTi-
THYHY KOHKypeHIlifo. [Tombia, popMansHO TOTPHIMYIOIHCH IPUHIUIIIB MAPIaMEeHTCHKOT
JIEMOKpaTii, Ha MPaKTUI[l BUKOPUCTOBYBaJia BUOOpUI MeXaHI3MU Uil OOMEKEHHS yua-
CT1 yKpalHLIB y MOJITHYHOMY >KUTTI, 30KpeMa 4epe3 aAMiHiCTpaTUBHUII THUCK, PO3IOILT
OKpYTiB Ta penpeanHi 3axonu. Yexocopalbke BUOOpUE 3aKOHOIABCTBO Oa3yBasocs Ha
IponopuiiiHiii BUOOPUili CHCTEMI, 1110 CTBOPIOBAIO NEPEAYMOBH JUls NPEJCTABHHLTEA
HAL[IOHAJIbHUX MEHIIMH, [IPOTEe KOHTPOJIb 3 GOKY LEHTPAIbHOI BIajH Ta HeplBHOMlp-
HHH PO3TIOIT Bn6opq1/1x OKpYTiB ()aKTHIHO OOMEXyBalHM BIUTHB YKPAaTHCHKHX IapTiit.
VY PymyHii 1isiB BUCOKMH MaliHOBHMH 1 OCBITHIH ILI€H3, IO CYTTEBO 3BY)KYBAaJO EJICKTO-
paibHi IpaBa yKpaiHLiB, a BUOOPH CYyNPOBOIKYBAIUCS YPAIOBIMHU MaHIMYISLISIMH, 11O
BUKJIIOYAJIO MOXKJIUBICTH PIBHOIPABHOI y4acTi. AHani3 BUOOPUMX CHUCTEM MIKBOEHHO-
rO NEepiofy A03BOJIUB NMPOCTEKUTH EBONIOLII0 BUOOPYUX IIPaB YKPaiHIIB y KOHTEKCTi
PI3HUX TONITHYHMX PEXUMIB, BU3HAYUTH XHIIl BIUIMB HA HAI[IOHAIBHY 1JCHTUYHICTDH
Ta TIONMITHYHY aKTHBHICTb. BiNCyTHICTB €IMHOTO yKPaiHCHKOTO AEP)KaBHOTO ILEHTPY
3MyIIyBajia YKpaiHIIB aJanTyBaTUCS 10 PI3HUX BHOOPYHMX MOJEINICH, IO MO3HAYMIOCS
Ha (opMyBaHHI TOMITHYHOT KYJIBTYpH. 3p00JICHO BUCHOBOK, 110 y PAJSHChKIA YKpaiHi
BHOOPH CTalN 1HCTPYMEHTOM NapTiHHOTO KOHTPOJIIO, IO CIPHSIO ACHBHOCTI I'poMa-
naH. Y Tonbmmi Ta PyMyHi’i 0OMe)KeHHs1 BUOOPUUX IIPaB IMiANITOBXYBAJIU yKpaiHLIB 10
panuKaizawii nonituuHoi 60pore6u. ¥ YexocnosauduHi, monpyu GopmaibHy AEMOKpa-
THYHICTB, yKkpaiHckka rpomajia 3aliasiacs MaprlHaJIl30BaHOIO III0 CTHMYJIFOBAJIO aBTO-
HOMICTCBKi HacTpoi. 3araroM BHOOpUE IMpaBo B IUX KpaiHaX YacTO BUKOPHUCTOBYBAIOCS
SIK 3aci0 MOJITHYHOTO KOHTPOJIKO HaJl YKPaiHCHKOK IpOMajor. BiacyTHiCTh BiIacHOT
JIEPKABHOCTI 3MyIIIyBaJia YKpaiHIIiB IPUCTOCOBYBATUCS JI0 PI3HUX BHOOPUUX PEKUMIB,
1[0 BIUIMBAJIO Ha IXHIO IPOMAaSIHCHKY aKTUBHICTH 1 HAlllOHAJbHY iMeHTU4HICTh. He3Ba-
XKAIOUU HAa OOMEXXCHHS, YKpalHL[I Hamarajgucs BUKOPHCTATH BUOOPH Ul HOJITHYHOIO
HPECTaBHUITBA, 1[0 CHPHSIO PO3BUTKY IXHBOI ITOTITHYHOI CBITOMOCTI.

Kniouoei cnosa: nopmu npasa, subopuye 3aKkoHo0a8cmeo, padsiHcvke npaso, Piu
Iocnonuma, ceiim, Bepxosua paoa, npasa epomaosin.

The article characterizes the peculiarities of the development of electoral principles
in the Ukrainian lands in the interwar period, since after the defeat of the liberation
struggle of 1917-1921, Ukrainian territories were part of the Soviet Union, Poland,
Czechoslovakia, and Romania, each of which introduced its system of electoral law.
The study found that voting rights in the Ukrainian SSR were entirely controlled by
the party system, which excluded any real political competition. Poland, while formally
adhering to the principles of parliamentary democracy, used electoral mechanisms to
limit the participation of Ukrainians in political life, mainly through administrative

© YEPHNYVYK 4. — 3m00yBau xadenpu mnpasa Ta myomigHoro ymnpasiinas (3BO «YHiepcurer
Kopoms Tanuiar) https://orcid.org/0009-0006-8653-6616
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pressure, the distribution of districts, and repressive measures. The Czechoslovakian
electoral law was based on a proportional electoral system, which created preconditions
for the representation of national minorities. Still, control by the central government and
uneven distribution of electoral districts effectively limited the influence of Ukrainian
parties. In Romania, there were high property and educational qualifications, which
significantly narrowed the electoral rights of Ukrainians, and elections were accompanied
by government manipulations, which excluded the possibility of equal participation.
The analysis of the electoral systems of the interwar period made it possible to trace
the evolution of Ukrainian voting rights in the context of different political regimes
to determine their impact on national identity and political activity. The absence of a
single Ukrainian state center forced Ukrainians to adapt to different electoral models,
which affected the formation of political culture. It is concluded that in Soviet Ukraine,
elections became an instrument of party control, which contributed to the passivity of
citizens. In Poland and Romania, restrictions on electoral rights pushed Ukrainians to
radicalize political struggle. In Czechoslovakia, despite formal democracy, the Ukrainian
community remained marginalized, which stimulated autonomist sentiments. In general,
the right to vote in these countries was often used as a means of political control over
the Ukrainian community. The lack of their own statehood forced Ukrainians to adapt
to different electoral regimes, which affected their civic activity and national identity.
Despite the restrictions, Ukrainians tried to use elections for political representation,
which contributed to the development of their political consciousness.

Key words: norms of law, electoral law, Soviet law, Rzeczpospolita, Sejm, Verkhovna
Rada, citizens' rights.

AxTtyaabHicTh Temu. [Ticas ocrarounoi nopasku Ykpaincekoi Haponuoi PecriyOniku ta 3YHP
TepuTopis Yipainu Oyna noainena mix PagsHebkum Corozom, Ionbiiero, YexocnoBayurnHow ta Pymy-
Hi€l0, 1110 3yMOBMJIO iCTOTHI BiIMIHHOCTI Y BUOOPYUX CUCTEMaX, SIKi 3aCTOCOBYBAJIUCS 10 YKPAiHCHKOTO
HacelleHHs. Y paJsTHCBKiN YKpaiHi BHOOpUe IpaBo HaOyIO IEKIapaTHBHOTO XapaKTepy, OCKUIBKH y4acTh
y BHOOpax Oyna oOMexeHa MapTiHHUM KOHTPOJIEM, a TIOJITHYHA KOHKYpPEHIIis (JaKTUUHO OyJia 3HHIICHA.
Bomnouac y ckiazi Iosbin ta YexocaoBauurHU yKpaiHili (POPMabHO OTPUMAIH AOCTYII 0 BHOOPUOTO
MPOILIECY, OJIHAK 3a3HABAIM JUCKPUMIHAIIT, 30KpeMa uepe3 aJMiHICTpaTuBHI 0ap’epu, OOMEKEHHS TMOJIi-
TUYHOTO TMPEACTaBHUIITBA Ta ACUMUIALIMHY MONITHKY YpsAAiB nux aepxas. Bubopua cucrema I[Momnbii
0a3yBasacs Ha MapJIaMEHTChKil Mozieli, IpoTe y4acTh YKpaiHIiB y MONITUYHOMY KUTTI YCKJIaJHIOBaJa-
CsI HOJITHYHIMH PETPECisIME Ta HAlIOHAIBHIME OOMEXXeHHAMH. YeX0CTOBalbKHIl ypsizL, 3 OXHOTO OOKY,
rapaHTyBaB YKPAiHIISIM IpaBa y4acTi y BUOOpax, MpoTe YKpaiHChKI MapTii Maau 0OMEKEeHI MOXKIMBOCTI
BIUIMBY Ha JIepKaBHY MOJITHKY, & BUOOpUHii mporiec OyB MiIKOHTPOJIbHUI YeChKii aaMiHicTpali. AHa-
J1i3 BUOOPYOro 3aKOHO/IABCTBA MIXXBOEHHOTO TIEPIO/y TO3BOJISIE MPOCTEKUTH TPaHC(HOPMAILIiF0 BUOOPUUX
IpaB yKpaiHIiB, IO CTAJIO BAKIUBUM (HakTopoM (GopMyBaHHS MONITHYHOT KYJIBTYPH Ta IPABOCBiIOMOCTI.
Bubopua cucrema PymyHii nepe,u6aqana BUCOKHMI MaifHOBHH II€H3, 1110 3HAYHO OOME)KYBAJIO TIOJIITUYHI
npaBa yKpaiHIliB, a TaKoXK HOCTiiHi panbcuikawii Ta ypsioBuii KOHTPOIIL 33 Pe3yIbTaTaMu BHOOPIB.

Orxe, B PO3IIICHUX MiXK IHO3EMHUMH JePKaBaMH YKPATHCHKIUMU 3eMJISIMU, BUGOPYi HpoLecH
CYTTEBO BIJPI3HSUTHCS 3aJIKHO BiJ MOJITHYHOTO PEXUMY, IO BIUIMBAJIO Ha (HOpMYyBaHHS IOIITHIHOT
KyJIBTYpH Ta IIPaBOCBIJOMOCTI HaceneHHs. JJ0CIiPKeHHS [IbOTO MUTAHHSI € aKTyaJIbHUM He JIUIIE 3 TOU-
KM 30py icTOpii BUOOPYOTro mnpasa, a i JJIsi pO3yMiHHS CyYaCHHX MPOLECIB JEMOKPATHYHOTO PO3BUTKY
Ta MOJITUYHOI iHTerpaii Ykpaiuu y eBponeiicbkuil mpaBoBUii IPOCTIp.

AHaJ1i3 ocTaHHIX gocaixxkenb i mydaikauniii. Haykosi focnipkeHHs BUOOPUOTro 3aKOHOABCTBA,
110 peai3yBajocsl Ha yKPaiHChKUX 3€MIIAX y MDKBO€HHI JECSTUIIITTS, 3aKOHOMIPHO 30CEpEIKeHI Ha
aHaJi31 MPaBOBOTO CTATyCy HACENIEHHS y Pi3HUX JepkaBHUX yTBopeHHsX — YPCP, KopomiBeTBi Pymy-
His1, YexocnoBayunHa, Jpyra Pid [Tocrosnura. JlocimiJHUKK aKIIEHTYIOTh yBary Ha crieiu(iiii BUOOpIux
MPOIIECiB Ta iX BIUIMBI HA MOJIITHYHE MPEICTABHUIITBO YKpaiHiliB. HalOinbIie yBaru J0CTi IHUKH TTPH-
JUISI0Th PO3BUTKY BHOOpuoi cuctemu B YPCP (B. Ionuapenko, B. [TaBneHko), Bubopurm pedopmam
y [onbiii Ta iX BIUIMBY Ha yKpaiHChKy rpomany B [anuunni (H. 3axapuunn, B. Makapuyk, [. [TankeBuu,
JI. HlenTuipKa), MOJITHYHOMY CTAHOBJIECHHIO 3akapnarts B ckiani Yexocnosauuunu (B. bens, I1. To-
nanennid, b. Cipyuxosa), a Takox ocobmuBoctsiM Brubopyoro npasa B Kopormisersi Pymymist (A. Jikiy-
raa, B. Passana). OXHOYACHO, CIIiJ KOHCTATyBATH, L0 HA COTO/HI BIICYTHI KOMIUIEKCHI po6OTH, SIKi
6 ysarajabHEHO po3Iyisjai BUOOPYI CHCTEMHU BCIX PETiOHIB, /1€ POXUBAIIO YKPAiHChKE HACCICHHS, Ta
MIOPIBHIOBAJH iX BIUTMB Ha ()OPMYBAHHS IOJITUYHOI KYJIBTYPHU 1 TPOMaASHCHKOI aKTUBHOCTI.
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MeTo10 10CTiKeHHS € aHaJi3 0COOIMBOCTEH PO3BUTKY BHOOPUYOTO 3aKOHO/IABCTBA HA YKpaiH-
ChKHX 3EMJISIX ITICJIS IOPa3KK BU3BOJILHUX 3Maranb 1917—1921 pokiB i po3BUTKY BUOOPUMX MPaB 100U
VYCPP, [Tonbmii Ta YexocmoBauduHi.

JIoCATHEHHS! METH MOXJIMBE 32 YMOBH PO3B’SI3aHHS HACTYITHUX 3aB/IaHb!

— oxapakrepusyBaTu BuOopue 3akoHomaBcTBO YCPP, IMonbmii, YexociaoBayunHu ta PymyHii
Yy MDKBOEHHUIT TIEPiojl Ta BU3HAYUTH HOTO OCOOIMBOCTI IOJ0 YKPATHCHKOTO HACEJICHHS;

— MpoaHaJi3yBaTH CTYMiHb pealtizalii BUOOPYHX MPaB YKPATHIIIB Y PI3HUX MOJITHYHUX CHUCTE-
Max Ta piBeHb IXHBOTO MOJTITHYHOTO MPECTABHALTBA;

— BU3HAYHUTH BIUIUB BHOOPYOI MOMITHKM IUX JEpKaB HA MOJITHYHY KYJIBTYpPY, TPOMAISHCHKY
AKTHBHICTB Ta HAIlIOHAJILHY 1ICHTUYHICTh YKPATHIIIB.

Buxuiag ocHoBHoOro marepiauy. [Ticiist nopasku BU3BoJIbHUX 3Maranb 1917-1921 pokis ykpain-
CBKIi 3eMJIi OTMHUIINCS MiJI BIIAJI00 YOTUPbOX Pi3HUX AepaxaB — Pagsucbkoro Coro3y, [loabmi, Yexocio-
BaYuMHU Ta PyMyHIi, KO)XHa 3 KX 3alpOBa/KyBajia BIACHY CHCTEMY BHOOpUOro mpasa. BigcyTHicTh
€IMHOTO HAI[IOHAJILHOTO JePKaBHOTO LIEHTPY MPH3BeEa 10 TOTO, 0 YKpaiHIli 3MyIIeHi Oy/Iu alanTyBa-
THCS IO PI3HUX MPABOBUX PEIKUMIB, SIKI HEPIJIKO OOMEXKYBaJIM IXHI BUOOpUI IpaBa ab0 MepeIkoKain
peaabHOMY MOMITHYHOMY NPEICTaBHULTBY.

XapakTepu3yroun BUOOpYE 3aKOHOAABCTBO MIKBOEHHHX JICCATHIIITh, CIIiJ| aKIICHTYBAaTH yBary
Ha TOMY, 1110 HOTO PO3BUTOK B PAASHCBHKIN YKpaiHi BiZj3Ha4aBCs MOCTYNOBUM 3aKpIIUICHHSIM OJIHOIIAp-
TIfHOT CHCTEMH Ta (paKTHYHOIO TIKBIAII€I0 AEMOKPATHYHIX MEXaHI3MIB BOJCBHSABICHHS. [IpmitHaTI
koHcTHTyii 1919, 1929 Ta 1937 pokiB (opMaiabHO ACKIapyBadd JEMOKpPATHYHI 3acaiu BHOOPUOrO
MpoIieCy, OJJHAK Ha TPAKTHIlI BUOOPU CTAJIHM IHCTPYMEHTOM 3MII[HCHHS BJIQJIM KOMYHICTUYHOT MapTii.
Koncturyuiss YCPP 1919 poky, OpieHTYHOUHCH Ha PasTHCBKY 1/ICOJIOTI0, BIIPOBAINIIA KJIACOBHM 11X
JI0 BUOOPYOTro mpasa, M030aBUBIIY 3HAYHY YaCTHHY HACEJICHHS aKTHMBHOTO Ta ITACHBHOIO BHOOPYOTO
mpasa [2, c. 63]. Bubopuwmii mnporec rpyHTYBaBCs Ha TPYIOBOMY IEH31, 110 OOMEXKYBaJIO TMOJITHYHI
MpaBa TaK 3BAHUX «EKCIUTYaTaTOPChKHUX KIIACIBY, J0 SIKMX 3aPaxOBYBAJIN 3aMOXKHUX CEIISTH, TIPHBATHUX
MANPUEMIIIB, TyXOBEHCTBO Ta KOJUIIHIX YAHOBHUKIB.

VYrponosxk 1920-x pokiB BuOopya crcTeMa 3ajlMIIanacs HeIOCKOHAIOK Ta HEeCHCTEMaTH30Ba-
HOI0, a KIIBKICTh 0Ci0, M030aBJIeHNX BUOOPYMX TpaB, MOCTIHHO 3pocTana. Bubopu mpoBomuiucs 3a
HEpPIBHUM MPUHIIMIIOM TIPEICTABHUIITBA: MiCbKE HACEJICHHS OTPUMYBAJIO 3HAYHO OiJIbIIE ATy TaTChKUX
MiCIIb TIOPIiBHSIHO 13 CIJIbCBKHM, 110 CITPUSIIO 3MILIHEHHIO AUKTATypH nposietapiary. Koncruryuis Y CPP
1929 poxy 30eperia OCHOBHI 00MEXEHHS ITONEPETHHOr0 3aKOHOAABCTRA, MMiTBEPIIKYIOUH JUCKPHUMiHA-
L[i}0 3HAYHOI YACTUHU YKPaiHCBKOIO cyciinbeTBa. OKpiM TOro, BUOOpH BifOyBanucs 3a 6araTocTymneHe-
BOIO CHCTEMOIO, 1[0 J03BOJISUIO PAISTHCHKIH BiIaji KOHTPOIIOBATH Ta BiICIIOBaTH HeOaKaHUX KaHIHIa-
TiB Il Ha eTarli 1X BUCYBaHHSI.

Koncrurynis YPCP 1937 poky ¢opmaibHO 3akpiluiioBaia 3arajbHe, piBHE, MpsMe BHOOpYE
IIPaBO IPH TAEMHOMY TOJIOCYBaHHI, 10 Ha MEPLIMI MO MOIVIO CBITYHTH PO JEMOKPATH3ALII0 BH-
Oopyoro nporecy B paisHCbKid YipaiHi [5, ¢. 33]. Ha Bigminy Big Koncruryuii 1929 poky, B sikii Bu-
6opue npaBo Oyi0 0OMeKeHe MOTITHYHUMH, COLIAJIbHUMU Ta EKOHOMIYHUMH 1I€H3aMH, HOBa BHOOpYa
MOJIeTIb JeKJIapyBajia CKacyBaHHs NOAIOHMX oOMekeHb. OfHaK 11i 3MIHM HOCHJIH 31€01IBIIOrO JIeKia-
paTHBHUI XapakTep, OCKIIbKA BHOOPUUH MPOIec 3aUIIABCS ITi/T IIOBHUM KOHTPOJIEM KOMYHICTHIHOT
napTii, a BUOOpU (PaKTHYHO MEPETBOPIOBAIIMCS HA MEXaHI3M JIeTiTUMAIli BIai. 3aMiCTh pealibHOI MO-
JITHYHOT KOHKYPEHIIIT Ta BUILHOTO BOJICBUSIBIICHHSI TPOMAJISIH, BUOOpYA CHCTEMa CIIyTryBaJia iHCTPYMEH-
TOM 3aKPIMICHHS TOTANITApHOTO PEKUMY.

®dopmaibHe CKacyBaHHS «11030aBJICHIIIBY HE 03HAYAIO MOBEPHEHHS BHOOPUYMX MpaB yciM Kare-
ropisiM HaceJIeHHs, ajixe OyJb-siKa ONo3ULilHa qisUIbHICTb Oyila i 3a00POHOI0, a aJbTepPHATUBHI KaH-
JIJIATH HE JIOMYCKAIUCS JIO YIacTi y BHOOpaxX. YMOBHA «3arallbHiCTh» BUOOPUOTO MpaBa HiBETIOBAIACS
MapTIfHAM KOHTPOJIEM 3@ KOXKHHUM €TarioM BUOOPUOTo MPOoIecy — Bij POpMyBaHHS BUOOPUMX KOMiCii
JI0 MipaxyHKy rojocis [5, c¢. 33]. TIpomopiiiiiHe MpeacTaBHUIITBO MICHKOTO Ta CLIBCHKOTO HACETICHHS
3aJTMIIANIOCS HEPIBHUM, 1110 30epirajio mpioputet poOiTHUYOTO Kilacy Ta MITYYHO MiTPUMYBAJIO JTUKTa-
Typy Iposerapiaty. Bubopu, xod i mpoBoIuiIiCcs Ha MiJCTaBi IPSIMOro rojJocyBaHHs, Oynu GopmanbHi-
CTIO, OCKUIBKY (paKTUUHA KOHKYPEHLIS MK KaHAUAaTaMu OyJia BiZICyTHsI, a pe3yJIbTaTu BUOOPIiB BU3HA-
YaJucs NapTiHHUM KepIBHULTBOM 3a3janeriib. OTke, He3BaXKaloun Ha 33/1eKJIapoBaHi JIEeMOKpaTHYHI
NPUHIUIHY, BUOOpue 3akoHonaBcTBO YPCP 1937 poky smine CTBOPIOBANO 103110 TEMOKPATHYHOCTI,
HATOMICTh 3aJIMIIAIOYNCh YACTHHOIO aBTOPUTAPHOT MOJIEINI PaITHCHKOT JIepyKaBH.

He 3Bakaroun Ha BCi HOBOBBEJICHHS, KOMYHICTHYHA TapTisi 30epirana MOHOIOJIKO Ha BIIafy,
a BHOOPH NEPETBOPWIINCS HA IHCTPYMEHT IOJITHYHOTO KOHTPOJIO, 10 YHEMOXKIIMBIIIOBAJIO pealbHe Ha-
POIHE MpeCcTaBHULTBO. Bubopunii mporec cynpoBOmIKyBaBCsi MACOBUMHU PEIPECIIMU, 110 3MYIIyBaJIO

210



Axmyanvni numanHs 10pUOUUHOT Hayku

IPOMaJISIH IOJI0CYBATH BiAMOBIIHO O MAapTIHHUX AUPEKTHUB. DaKTHYHO BIPOAOBXK YCHOTO MIKBOEHHOTO
nepiofy BUOOpUE 3aKOHOJABCTBO PAJIHCHKOI YKpaiHU HE BiANIOBiAJI0 MIXXHAPOIHUM CTaHIapTaM AeMO-
KparTii Ta [IpaB JIOAUHU. 3alipoBa/LKeHa BUOOpUa cUCTEMA HE JIUIIe 00MeKyBasla ONITUYHI IpaBa 3HAYHOI
YACTHHU TPOMA/ISH, aJie i CIIpUsiiia KOHCOMIIAIlT aBTOPUTAPHOI BJIJW KOMYHICTUYHOI TapTii. MaHimyJist-
i1 3 BUOOPUYHM TIPOIIECOM, OaraToCTyIIEHEBICTh TOJIOCYBAHHS Ta IITYYHE 3a0€3MCUCHHS aOCOTFOTHOT MijI-
tpumkH Kanauaaris Big KI1(0)Y 3acBiauyBanu hopManbHUNA XapakTep IeMOKpaTHuHUX HOpM. OTxe, BH-
0opue 3aKOHOJIABCTBO pasIHCHKOT Ykpainu y 1919-1937 pokax BUKOHYBAJIO CyTO JICKOPATHBHY (YHKIIIIO,
30epiralouy BUANMICTb HApOIOBIIAIS IIPU IOBHOMY KOHTPOJIi 3 00Ky MapTiHO-AepKaBHOTO anapary.

Bubopue 3akoHO#aBCTBO MiKBO€HHOT ITobIi Bifi3HAYAIOCS €BOJIOLIEIO Bifl JEMOKPATHUHUX
IPHUHIAMIB 10 MOCTYIIOBOTO OOMEKEHHSI BHOOPUHX MpaB Ta KOHI[CHTPAILil BTN B PyKaX JEPKaBHOTO
amapary. ITicns BkimrouenHs Cxignol [amuumau no ckiany Il Peui [MocmonuTol ykpaiHili Hamaraiu-
Csl BAKOPUCTOBYBATH MAapIaMEHTChKI MEXaHi3MH [UIss OOpOTHOM 3a CBOT MpaBa, MPOTE Pe3yibTaTH i€l
JIsUTBHOCTI Oy 0OMEXKEeH1 4yepe3 MOJITHKY MOJIbChKOT AepkaBu. @opmanbHo Koncturymis [Tombii
BU3HAYasIa PiBHI BUOOPUi MpaBa AJIs BCIX IPOMAJSIH, IPOTE Ha MPAKTHULIl 3aCTOCOBYBAJIUCS MOJIITHYHI Ta
aJIMiHICTPaTUBHI 3aX0JH, 1110 YCKJIQJHIOBAIM AOCTYI YKpaiHLIB 10 IpeJCTaBHUIKUX OpraHis. Bubop-
4i kaMnaHii B I'aJIMumHi 4acTo CyIpOBOAXKYBAIUCS aMIHICTPaTUBHUM TUCKOM, 30KpeMa Hanudikaniero
1930 poxky, sika Oyna crpsiMOoBaHa IIPOTH YKpaiHCbKOro HaceiaeHHs. He3Bakarouw Ha CKJIaJHI yMOBH,
YKpaiHChKI moiTHYHI maprii, Taki sk YHJIO, Opayiu akTHBHY y4yacTh y BUOOpaX, HAMAratouuch mpej-
CTaBUTH IHTEPECH YKPaiHCHKOI TPOMaIN B MOIBECHKOMY TapIaMeHTi.

VY 1930-x pokax Bubopue 3akoHoaaBcTBO [pyroi Peui [TocnonnTol 3a3Halo CyTTEBUX 3MiH, 110
BIUIMBAJIO Ha MOJNITHYHE MPEICTaBHULTBO Ha MiCLIeBOMY piBHi, ocobnuBo y Cxinuii ['anuuuni. 3akoH
«IIpo 4acTKOBY 3MiHYy YCTPOIO TEPUTOPIaIbHOIO CaMOBPALyBaHHI» 1933 poky 3alpoBaauB HOBY ajl-
MIHICTPaTUBHY CUCTEMY, CTBOPUBIIM «30ipHI IMiHU», IKI LEHTpai3yBajld yNPaBIiHHSI, 10 3MEHIIIY-
BaJIO peaJbHUI BIUTUB MiCIIEBUX I'POMaJ Ha MPOIIEC YXBaJICHHS pilleHb. BUOOpH 10 TpoMajICbKHUX paj
1934 poky IpOXOIWJIM Ha OCHOBI 3arajibHOTO, PIBHOTO 1 0e3MOoCepeIHLOr0 BUOOPUOTO IMpaBa, MpPOTe
CYTTEBI aJIMIHICTpaTHBHI OOMEXEHHS Ta BTPYYaHHsS BIJIAJM YHEMOKJIMBIIOBAIM PEajbHY MOJITHYHY
KOHKypeHIiro [3, c. 24]. Bubopui koMicii nepeOyBaiy i KOHTPOJIEM MOBITOBOTO CTAPOCTH, SKHUU 3a-
TBEpPAXKYBaB KaHIUJATIB 1 pe3yabTaTd BUOOPIB, 10 3HAYHO 0OMEXKYBAJIO MOMJIIUBICTh YKPATHIIIB OTPU-
MaTH OPeICTAaBHULTBO Y MICLIEBUX OpraHax BIaIH.

Bubopue npaBo nependauano MOBHUM II€H3, SIKMH BUMaraB 3HAHHS [10JbCHKOI MOBU B IHCh-
MOBI# (opMi 1151 0¢i0, 110 MPETEHIYBAIN Ha MOCALy COJTHCA, [0 0OMEXYBAJIO JOCTYI YKPATHIIB 70
KepiBHUX MOcaja y rpoMasiax. [onocyBaHHs Oysio 31€0UIBIIOTO BiIKPUTHM, IO CTBOPIOBAJIO PU3HUKU
MOJITUYHOTO THCKY Ta MiAKYIy, a TA€MHE TOJIOCYBaHHS ITPOBOAHMIIOCS JIMIIE 32 BUMOTOIO HE MEHIIE
1/5 BubopuiB. Y mincymky, Bubopu 1934 poky BUSBHINCS HEBUTITHUMH Ul YKpaiHCBKOI I'poMajH,
aJiKe MOPIBHAHO 3 1927 pokoM dacTka YKpaiHCHKUX JEMyTaTiB y MICIIEBUX Pajax CyTTE€BO 3HU3MIIACH.
AMiHICTpaTUBHI BTpY4aHHS Ta CKJIAHICTh BUOOPUOI CUCTEMH IIPU3BEIH 0 TOTO, 110 3HAUHA YACTUHA
YKpaiHCBKUX KaHJUIATiB HE OTPHUMalIa MOXKIIMBOCTI OpaTH y4acTb y BHOOPIOMY IIPOLIECI.

VYkpaiHcbka rpoMazia po3misjiaia BHOOPH K IHCTPYMEHT MOJIITHYHOI 00OpOTHOM 32 BILTUB Y MicC-
LIEBOMY CaMOBPSIIyBaHHI, MPOTE MOJbChKA BIIA/Ia CUCTEMAaTHYHO OOMEXKYyBasia MOXKIIMBOCTI YKPAiHIIIB
yepe3 BUOOpYl MaHimysiii. Bubopu 10 rpoMajckkux paj Majiu BEIHKE 3HAYCHHS, aJDKe came IXHi
NpeICTaBHUKK (OpMyBaay I'MiHHI paau Ta oOupanu BIHTIB, 10 poOMWIO BUOOPUY CUCTEMY OIHHM i3
KJIFOYOBHUX MEXaHI3MiB KOHTPOJIIO 32 MiCLIEBUM caMOBpsAyBaHHsIM. Y 1938 poui yxBaneHuil HOBU 3a-
KOH IIpO BUOOPU I'POMAJICbKUX, IMIHHUX Ta IIOBITOBUX Paj, 1[0 CTAJ0 YEPrOBUM €TaroM TpaHchopma-
il BHOOPYOi CHCTEMH, OJJHAK 30epirajo aaMiHICTPaTHBHUI KOHTPOIb ITOJIBCHKOT BIIaIH HaJl TIPOIIECOM
(dhopmyBaHHs MiciieBoi aaMiHicTparii [4, ¢. 56].

VY 1935 p. BigOynacs ueproBa Bubopya peopma, sika 3HaYHO 3BY3HJIa MPEIACTABHUIIBKI MOYKIIN-
BOCTI YKpaiHIIiB, OCKIJIbKH 00MEKHIIa KIJIbKICTh BUOOPIIIB Ta BCTAHOBHJIA CKJIAJIHY CUCTEMY BUCYBaHHS
kaHauaatis [6, c. 71]. [Tonbchkuii ceHat GopMyBaBcs HE uepe3 3arajibHe TOJIOCYBaHHS, a uepe3 BOe-
BOJICbKI BUOOpUI KoJI€rii, 1110 Iie Oiblile 3MEHIyBalo BILUIMB HalllOHAJIbHUX MEHIIMH. YKpainui amu-
YHHH, aIaNTyI04UCh JI0 3MIH BHOOPYOTO 3aKOHOABCTBA, CTBOPIOBAIN BHOOPYI KOMITETH Ta IIPOBOAMIA
aKTHUBHY IMOJITUYHY ariTaimio, oo JO3BOJSUIO X04a O YaCTKOBO 30€perTH MPHCYTHICTh y MapiIaMeHTi.
Pazom i3 TUM, 0OMEKEHHsI BUOOPUMX TPaB Ta MOMITHYHA PEIPEcis 3MYIIyBaIH YaCTHHY YKPATHCHKHX
MOJITHYHHUX CHJI TIEPEXOUTH JI0 PAJAUKAIBHIIIMX METOMIB 60poThOH. OTKE, BUOOpUE 3aKOHOIABCTBO
[Monbii Mi>KBOEHHOTO TIepioy Oyio (OopMaIbHO AEMOKPATUYHUM, ajie Ha MPAKTUII MaJl0 BUPKECHUN
JUCKpUMIHAIIMHUN XapakTep I0A0 ykpaiHChKoi rpomManu B [annuui.

Bubopye mpaBo Yexocnopayunnn y 1918-1938 pokax rpyHTyBanocs Ha NMPHHIMIIAX 3arajib-
HOTO, PIBHOTO, MPSIMOTO Ta TAEMHOTO TOJIOCYBaHH, Mo Oyio 3akpimieno B Koncrutynii 1920 poky Ta
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BiANOBIAHUX BUOOpUNX 3aKkoHaX. OCHOBOIO JepkaBHOI BIaau craio AponanarHe HanionansHe 3i0paH-
H, siKe cKkiIananocs 3 [lanaru nemyrari Ta CeHary, BUOOPH /10 SIKMX 3IHCHIOBAINCS 32 IPOIIOPLIHHOO
CHCTEMOIO IIPECTABHUIITBA. 3alpOBaXKCHHS 3arajJbHOr0 BHOOPYOro mpasa 3a0e3MedyBao MOXKIIH-
BICTh y4acTi y BUOOpax yciX rpOMaJIsH, sIKi TOCSIITH 2 1-pigHOTO BiKY, 110 OYJI0 MPOTPECUBHUM JUISI TO-
rouacHoi €sporu [10, p. 23]. BogHouac 6araronapriitHa cucrema YexocioBaudHy, 110 BijoOpakaia
i GaraTOHAIlIOHANBHUI CKJIQJl, CIIPHsJIA MOMITHYHIM KOHKYPEHIIii, POTEe JTOMIHYHOUYUMH 3aJIUIIATHCS
YeChKi Ta CIIOBAIbKI MApPTii, 1110 (PAaKTHYHO OOMEXKYBAJIO MPEICTABHUIITBO HAI[IOHAILHUX MEHIIIHH.

Peanizauis BUOOPUIOro 3aKOHOJABCTBA B 3aKapmaTTi BifOyBanacs B yMOBaX HU3bKOIO PiBHA HO-
JITHYHOT MOO1TI3aIil MiCIIEBOrO HACENIeHHS Ta CHJIBHOTO aJIMIHICTPAaTUBHOTO KOHTPOJIIO 3 OOKY LIEH-
TpajbHOi Bruagu. PopManbHO 3aKapraTchKi YKpaiHIi Mayd piBHI BUOOpUi MpaBa, MpOTe MPAKTUYHO
BOHHM OyJTd OOMEKEHI uepe3 aJMiHICTPATUBHUI THCK, HEPIBHOMIPHHIA PO3IO/Ii BUOOPUHX OKPYTiB Ta
HEJIOCTATHIO TMPEJCTABJICHICTh Yy ICHTPAJIbHUX OpraHax Biaau. YexocioBallpka aaMiHICTpallis, Ha-
MAararuuch IHTErPYBaTH HACEJICHHS PETiOHY Yy 3arajbHOJCPKaBHUI TONITHYHUK mpolec, GaKTHIHO
CIpHsIa MOCUICHHIO aBTOHOMICTCHKUX HAacTPOIB cepel] MiCLEBUX YKPaiHCHKUX MOJITHYHUX CHI. Bu-
6opu B 3aKapnarTi CyNpoBOKYBAJINCS aKTHBHOI O0OPOTHOOI0 MiX YKPATHCBKUMH MapTisIMU, TAKHMMH
sk Pycbka HapoJHa mapTisi, Ta YeCbKUMHU i YTOPCHKUMH MONITHYHUMH YTPYITOBAaHHSAMH, SIKi TIParHyIu
KOHTPOJTIOBATH MOJITHYHE JKUTTS periony [1, c. 56].

Bubopuwmii nporec y Kpai CynpoBOKYBaBCs YHCICHHUMHE ITOPYIIESHHSIMH, 30KpeMa aaMiHicTpa-
THBHUM BTPYYaHHSM, MAHIMYJISIISIMUA 3 BAOOPUUMH CITUCKAMHU Ta KOHTPOJIEM 32 JTisUTbHICTIO BHOOPYMX
KOMICI#, 110 CyTTEBO 0OMEKYBaJIO MOXIIMBOCTI YKPaiHChKUX KaHAMIATiB. Xo4ya BHOopH 1920-x pokiB
3aCB1UMIN [EBHUM piBEHb NEMOKPATUYHOCTI, Ha MPAKTHULI BUOOPUl IpaBa yKpaiHI[iB 4acTo MOPYyILy-
BAJIHCSL, [0 CIIPUYMHSIIO MONITHYHE HEBOBOJICHHS Ta IIOCHIICHHS BUMOT LIIOJI0 PO3LINPEHHS aBTOHOMIT
periony [8]. UexocaoBalbKa BllaJla BUKOPUCTOBYBAJIA aIMIHICTPaTUBHI BaxkeJli BIUIUBY [UL OOMEXKEHHS
MPEeICTaBHULTBA YKPATHIIB Y MIiCIIEBUX OpraHaX CaMOBPSITyBaHH:I, 10 BUKIIUKAJIO KPUTHKY 3 OOKy Ha-
LIOHAJIBHUX OpraHizamiii. He3Baxaroun Ha OKpeMi CipoOH MOKPAICHHS CUTYAIlil, 30KpeMa BHECCHHS
3MiH JI0 BUOOPYOro 3aKOHO/IABCTBA, CTaHOM Ha 1938 pik BuOOpYi mpaBa 3aKkapnarchbKuX YKpaiHIIB 3a-
JIUILIAIKCS OOMEXEHUMH, 1110 MiAITOBXHYJIO PETiOH A0 MONITHYHOI HecTablibHOCTI. Xoua BHOOpue 3a-
KOHOJIaBCTBO YexocaoBayunHu 0ys10 GOpMabHO AEMOKPATHYHUM, Yy 3aKapnarTi HOro peanizaiis Maia
AUCKpUMiHALIAHMH XapakTep, WO 3yMOBIIOBAI0 OOMEXKEHHS MOMITHIHUX IPAB YKPaiHCHKOT rpoMa/IH.

CrocoBro Bubopuoi cucremu Kopomisersa PymyHis y nepiox Mik ABOMa CBiTOBMMH BiliHa-
MU Majia CBoi 0COOIMBOCTI, IO 3HAYHOIO MipOIO BiZ0OpakaH MOJITHYHI peaii Ta eTHOHAIIOHAJIbHI
BiITHOCHHH B JICPIKaBI. KOHCTI/ITyI_Il}I PymyHii 1923 poky mnporonocuiia 3araibHe BHOOpYE MPaBo st
YOJIOBIKIB, MPOTE yyacTh y BUOOpax Oysia oOMekeHa MalilHOBMMH Ta OCBITHIMH LieH3amu [7, p. 256].
Bubopuwnii mporec Bif3HaYaBCcsl 3HAYHUM BIUIMBOM JIEP>KAaBHOT BIaIH, a TAKOXK MaHIMYJIALIsIMU 3 OOKY
IIPaBJITYUX MOJITUYHUX CHJI, 1[0 0OMEKYBaJIO IeMOKpaTuuHicTs BubopiB. Y 1938 poui, 3 mpuxonom 10
Biagu Kaposs 11, Oyna 3anpoBajkena HoBa KoHeTHTyIis, Sika cKacyBajla HapiIaMEHTChKy JEMOKpATiio
1 BCTAaHOBHJIA aBTOPUTAPHUI PEXKHM 13 KOHTPOILOBAHUMH BUOOpamu [7, p. 257].

V TliBuiuniit bykoBuHi, sika Oyia BKIItOUeHa 710 ckiaay Pymysii micis 1918 poky, Bubopui npa-
Ba yKpaiHIIIB 0OMEXYBAJINCS SIK Yepe3 3arajibHi MOJIOKEHHS PyMYHCHKOTO 3aKOHOJIaBCTBA, TaK 1 4epe3
aaMiHicTpaTuBHI MeToan. DaKkTHYHO YKpaiHIli Majgu 0OMEKEHUH TOCTYII I0 BUOOPYOTo Mpoliecy yepe3
CTBOPECHHS BUOOPUUX OKPYTIB 13 IITYYHOIO OUIBLIICTIO pyMYyHCBKOTO HacesleHHs . OKpiM TOro, AepiKaB-
Ha BJaJa BUKOPUCTOBYBala MEXAHI3MU aJAMiHICTPAaTUBHOIO THCKY, 1100 3amoOirTH y4acTi yKpaiHLiB
y BUOOpaAX, a TaKOXK 0OMEKyBasia iX MOJIITHIHE IPSACTABHUITBO. 3HAYHUM IHCTPYMEHTOM BIUIUBY CTa-
JI0 MaHIMYJTIOBaHHS CIIUCKaMH BHOOPIIB, 110 TO3BOJIUIO 3HUKYBATH BIUTUB YKPAaiHCHKHUX KaHAWAATIB Ha
PE3yABTATH TOTOCYBAHHSL.

e omHier0 ocobmMBicTIO BUOOPUOTO TipaBa B PyMyHii OyB MexaHi3mM BUOOPUYOT MpeMii, 3a KOO
napTisi, 10 OTPUMYBaja HAMOUIbIIY KUIBKICTh TOJIOCIB, aBTOMATHYHO OTPUMYBaJa JIOJATKOBI MiCIIs
y mapiamenTi [9, p. 111]. Lle daxTuuHO 3aKpimiioBao JOMiHYBaHHS PYMyHCBKUX HalliOHAIiCTHUYHUX
CHJI 1 MapriHaji3yBaJlo YKpalHChKE NMPEICTABHUIITBO B OpraHax Biaau. BogHouac, ykpainmi Bykosu-
HH Opaiy yJacTb y BHOOpax Ha MiCI[eBOMY DiBHI, IPOTE iX BIUTHB 3HAYHO OOMEKYBAaBCS BTPYJaHHSIM
JIep )KaBHUX aJMiHICTPaTHBHHUX OPraHiB, 30KpeMa IUIIXOM aHYIIOBaHHS Pe3yJbTaTiB roJ0CyBaHHS abo
NepeBUOOPIB Y BUMAIKY MEPEMOTH YKPATHCHKUX KaHHM/IATIB.

Omxe, Bubopue npaBo B KopomiecTei PymyHis (opmalibHO IpyHTYBasiocs Ha 3arajibHUX Jie-
MOKPaTHYHUX NPHHIMIIAX, IPOTe HOro peaizallis CynpoBOMKYBaIacs 3HAUHUMH OOMEKCHHSIMH, 110
(bakTH4HO 11030aBIUIO yKpaTHIiB ByKOBHHU pealbHOTO MO TUYHOTO BIUIUBY. AIMiHICTPaTUBHUN THCK,
LIEH30B1 OOMEKEHHS Ta MaHIMmynsanii BUOOPYUM IPOLECOM YHEMOMKIIUBIIIOBAIM PIBHOIPABHY y4acTb
YKpaiHIiB y MONITHYHOMY KUTTI KpaTHN.
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BucHoBku. Takum ymnHOM, BHOOpui cuctemu YPCP, IMonbmii, YexocnoBayuunu ta PymyHil
y 1920-1930-x pokax MaJi CHiJIbHI PUCH Ta BIZIMIHHOCTI, 1110 BIUTMBAJIHM HA TTOJIITHYHE TPEICTABHUIITBO
ykpainuiB. @opmManbHO BCl 1l JepikaBH 3aKPIIIIOBAIN IEMOKPATUYHI MEXaHi3MH BUOOPUOTO MpOIEcy,
OJIHaK IX pealibHa pealtizauis 3HauHo pizHUnacs. B YPCP BuGopu Oynu mix KOHTPOJIeM KOMYHICTUYHOT
TapTii, 1110 YHEMOXKIIMBIIIOBAJIO PeasbHY MOMITHIHY KOHKypeHuito. Y Ilonbui Ta PymyHii BuGopui mpa-
Ba YKPAiHLiB 0OMEKYBAIUCS aIMIHICTPATHBHUMA MAHINYILISMU, TEPUTOPIaIbHAM nepepo3noz[1n0M
OKPYTiB i LCH30BUMH OOMEKEHHIMHU. Uexocn0BaIunHa HalaBaa OuIbIe MOXKIMBOCTEH JUIsl OMITHY-
HOi KOHKYPEHIIii, aje aJMiHICTpaTHBHHUI KOHTPOJIb Ta HEPIBHUN JOCTYI YKPAiHIIB 10 OpraHiB BIaan
3HIKYBAJIN PiBEHb IXHBOTO MIPEICTABHHULITBA.

Bubopua nomnituka nux aepxkas ¢GopmyBaia pi3HI Mozeni MONITHYHOI KyJIbTYpU cepel yKpa-
fHIIB. ¥V pajasgHCbKill Ykpaini BUOOpH CTaly IHCTPYMEHTOM NapTiHOrO KOHTPOJIO, IO CIPUSIIO Ia-
cuBHOCTI rpoMazsH. Y Tlonbii Ta PymyHii oOMexxeHHs BUOOPUUX IIpaB MiAITOBXYBalIU YKPaiHIIB 1O
paJMKaizamnii momiTHIHOT 60poThOH. Y UexocnoBayuuHi, Monpu GopMaibHy 1eMOKPaTHIHICTh, yKpa-
THChKa TpOMa/ia 3aJIHiIIaiacs MapriHaai30BaHO0, 10 CTHMYJIFOBAJIO aBTOHOMICTChKI HACTPOT.

3aranoM BHOOpYE MPABO B IIMX KpaiHAX 4aCTO BUKOPUCTOBYBAIIOCS SIK 3aCi0 MOIITHYHOTO KOHTP-
OJII0 HaJl YKPATHCHKOIO TPOMajIo0. BiCyTHICTh BIACHOT AEPKAaBHOCTI 3MYIIyBajia YKpaiHIliB MPUCTO-
COBYBATHCS 10 PI3HUX BHOOPUYMX PEXKHMIB, IO BILIMBAJIO HA IXHIO TPOMAJSHCHKY aKTHUBHICTB 1 Halli-
OHAJIbHY iieHTHuHiCTh. He3Barkaroun Ha 0OMEXKEHHs, yKpaiHIll HaMaraaucsi BAKOPUCTATH BUOOPH JULs
HOJIITHYHOTO MPEICTaBHULTBA, IO CIIPUSIIO PO3BHUTKY iXHBOT HOJITHYHOI CBIJOMOCTI.
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CYOOBI PIINEHHA B CHPOIIEHOMY ITO30BHOMY ITPOBAIKEHHI
HUBLIBHOI'O CYIOUNHCTBA YKPAITHA

COURT DECISIONS IN SIMPLIFIED CLAIM PROCEEDINGS
OF CIVIL PROCEEDINGS OF UKRAINE

AKTyaJbHICTh CTATTI MOJIATAE B TOMY, 1110 [{MBijIbHUH MTpolIeCcyanbHU KoJeKe YKpai-
HU Tiependadae, 10 3aXWUCT IMBUIBHHUX IpaB BiOyBa€ThCs, 30KpeMa, 3a MpaBHIAMU
CIIPOILEHOTO [1030BHOTO MPOBAXKEHHS, 1010 SIKOT0 B FOPUCIPYCHII] BUHUKAIOTh 5KBaBi
Jquckycii. KpiM Toro crpolieHe no3oBHe POBAPKEHHS IUBIIBHOIO CYJOUUHCTBA OyJI0
TakoK npeameroM nociimpkenHs B Koncruryuiitnomy Cyni Vipainu. Bee ne Bkasye Ha
AKTYaJIbHICTD JIOCIIJKEHHS I1i€] TeMHU, a OCOOJMBO B aCMEKTi 3aKOHHOCTI CYJOBUX pi-
IIE€Hb, YXBAJICHUX B MOPSIKY CIIPOLIEHOTO MO30BHOTO NMPOBAKEHHS. METOI0 HayKOBOT
CTaTTI € PO3KPUTTS 3MICTY Ta BHJIB CyJIOBHUX pIlIEHb B CHPOIICHOMY ITO30BHOMY MPO-
Ba/DKCHHI LIUBLIBHOTO CyIOYMHCTBA YKpaiHu. B HayKoBil cTaTTi pO3KPUTO 3MICT HOHSAT-
Tsl «CIPOLICHE TO30BHE MPOBA/DKCHHA», BKA3AHO HA IOPHIMYHY MPHPOLY CHPOLICHOTO
T030BHOTO NPOBAKCHHS SIK CLPOLICHOT (POPMH 3aXHCTY UMBLILHUX IPAB B LIUBLILHOMY
CYIOYMHCTBI YKpaiHH. AKIEHTOBAHO YBary CyIO0BHX PillICHHSX CIPOLICHOTO O30BHOTO
MPOBa/DKEHHS. MeToI0 HayKOBOI CTATTi € PO3KPUTTS 3MICTY Ta BHJIB CYIOBHX DillleHb
B CIIPOILEHOMY MO30BHOMY NPOBA/DKCHHI IMBLUIFHOTO CyIOYMHCTBA YKpainu. JloBexe-
HO, o [IuBinbHMIT MpoLecyanbHUI KogeKe YKpaiHH 3aKpillIioe TPU BUAM MPOBAIKEHb
B LUBUILHOMY CYJOYMHCTBi: Haka3He IIPOBAIKECHHs, OKpeMe IPOBAUKEHHS Ta I030B-
HE IPOBADKEHHS (3arajbHEe Ta CIPOLICHE), SIKi MAIOTh OCOOIMBOCTI, MEXi Ta MOPSIOK
3aCTOCYBaHHS, BU3HaYeHHH 1M Komekcom. [l KOXKHOTO 13 IUX TIpoBajikeHb Komeke
nependayae MPUAHATTSA CYIOBOTO pillleHHs. BinTak, BUIaMu CylTOBHX pillleHb B CIIPO-
[IEHOMY MTO30BHOMY IIPOBAKEHHI € yXBajla Ta pillleHHs cyny. BcTaHOBIEHO, IO CyI0Be
pIllICHHSI B CIIPOIICHOMY TIO30BHOMY TPOBAJPKEHHI — 11€ aKT CYI0BOT TiJIKH Biiaau (Tipa-
BOCYAIS), IKUHM yXBaTIOETHCS Ha IiICTaBl MaTepialbHUX Ta IPOLECYalIbHUX HOPM Halli-
OHAJIBHOT'0 3aKOHO/IaBCTBA YKpaiHU, HE MICTUTh HOPM IIpaBa, Ha HbOTO HE MOIIUPIOETHCS
nist 3akoHy Ykpainu «IIpo mpaBoTBOpUYy AisIbHICTBY, HAOyBa€ UMHHOCTI B CTPOKH Ta B
MOPSIKY, BU3HaUeHOMY LIMBITBHUM MpoIiecyatbHIM KOJIEKCOM YKpaiHu, y pasi HaOpaH-
HsI 3aKOHHOT CHJTH € 000B’SI3KOBMM /ISl BAKOHAHHS JUISI BCIX OpraHiB Jep>KaBHOI BIIA/IN i
OpraHiB MICIICBOTO CaMOBPSIIyBaHHS, PI3HUHUX Ta HOPUANIHUAX OCIO Ta MiJISArae BUKO-
HAHHIO Ha BCil TepuTopii YkpaiHu. Mu miATpUMYy€eEMO AYMKY HAYKOBIIIB B YaCTHHI TOTO,
mo [uBinbHUHA npouecyaabHUi KoJeKe YKpaiHu noTpedye 3MiH IOAO YIOCKOHAJICHHS
HOPSAIKY PO3IISAY LUBUIBHUX CIIPAB B I030BHOMY IIPOBAIKEHHI.

Knrwwuoei cnosa: cyo, cyoosi piuienus, yugiibHUll npoyec, 3axucm npag aoOUHU,
N0308He NPOBAOJICEHHSL, YX8AA CYOY, PilueHHS CYO).

The relevance of the article lies in the fact that the Civil Procedure Code of Ukraine
provides that the protection of civil rights occurs, in particular, under the rules of
simplified claim proceedings, regarding which lively discussions arise in jurisprudence.
In addition, simplified claim proceedings in civil proceedings were also the subject
of research in the Constitutional Court of Ukraine. All this indicates the relevance of
research on this topic, especially in terms of the legality of court decisions adopted
in the order of simplified claim proceedings. The purpose of the scientific article is to
disclose the content and types of court decisions in simplified claim proceedings in
civil proceedings in Ukraine. The scientific article reveals the content of the concept
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of "simplified claim proceedings", indicates the legal nature of simplified claim
proceedings as a simplified form of protection of civil rights in civil proceedings of
Ukraine. The focus is on court decisions in simplified claim proceedings. The purpose
of the scientific article is to reveal the content and types of court decisions in simplified
claim proceedings of civil proceedings of Ukraine. It is proven that the Civil Procedure
Code of Ukraine establishes three types of proceedings in civil proceedings: injunctive
proceedings, separate proceedings and claim proceedings (general and simplified), which
have the features, limits and procedure for application determined by this Code. For each
of these proceedings, the Code provides for the adoption of a court decision. Therefore,
the types of court decisions in simplified claim proceedings are a court ruling and a court
decision. It has been established that a court decision in simplified claim proceedings is
an act of the judicial branch of government (justice), which is adopted on the basis of the
substantive and procedural norms of the national legislation of Ukraine, does not contain
legal norms, is not subject to the Law of Ukraine "On Law-Making Activity", enters into
force within the time limits and in the manner determined by the Civil Procedure Code
of Ukraine, in the event of entry into force it is mandatory for all state authorities and
local self-government bodies, individuals and legal entities and is subject to execution
throughout the territory of Ukraine. We support the opinion of scientists that the Civil
Procedure Code of Ukraine requires changes to improve the procedure for considering
civil cases in claim proceedings.

Key words: court, court decisions, civil process, protection of human rights, claim
proceedings, court ruling, court decision.

AKTYyaJIbHiCTh TeMH. 3TiHO 13 YaCTHHOIO ApYrow cT. 19 IMBiAbHOTO MpoIECyalbHOTO KO-
nekcy Ykpaiau (nani — HITK) umBisabHE CyIOYMHCTBO 3/1iHCHIOETHCS 3a MpaBUJIaMU, MependaueHuMN
M Konekcom, y nopsiaky: 1) Haka3HOTro MPOBaPKEHHsI; 2) TI030BHOTO MPOBAIXKEHHS (3arajJbHOro abo
crpoieHoro); 3) okpemoro nposapkeHHs [1]. Tooto Koxneke nepenbayae, 1110 3aXUCT HUBUILHUX NpaB
BinOyBa€eThCs, 30KpeMa, 3a MPaBUIIAMHU CIPOIIEHOTO II030BHOTO ITPOBAIKEHHSI, OO SKOTO B IOPUCIIPY-
JICHIIIi BUHUKAIOTH KBaBl JqucKycii. KpiM Toro cmpoiiieHe 1mo30BHE MPOBAKEHHS [UBUILHOTO CYIIO-
YHHCTBA OyJI0 TaKoXkK mpeaMerom gociipkeHHst B KoncruryniiHomy Cyni Yipainu. Bee 1ie Bkasye Ha
aKTyaJIbHICTh JIOCIIKEHHS 11i€l TeMH, @ 0COOIMBO B aCIEKTi 3aKOHHOCTI CYJOBHUX DillIeHb, YXBATECHHX
B IOPSAKY CIPOIIEHOTO II030BHOTO MPOBAKEHHS.

Cran onpamoBaHHs MpodieMu. TeMa 1M030BHOTO NMPOBA/KEHHS B IUBLUILHOMY CYJOYHMHCTBI
HE € HOBOIO JUIS HAYKH, BiITAK BOHA JIOCIIJDKY€ETHCSl B HAYKOBHX poOoTax, Hampukian, B. bapankosoi,
C. buukosoi, B. boopuka, C. Bacuinbesa, K. I'ycapora, O. I'padoBcbkoi, A. [ukofi, I. XKykesuua, O. 3a-
xapoBoi, . [3apogoi, O. Kapmasu, B. Komaposa, O. Kopoena, JI. Jliumana, JI. Jlycnienuka, B. Tepruisi-
koBa, [. Tumuenka, O. Tkauyka, O. YrpuHoscwkoi, C. @ypcu, €. XaputoHoBa Ta iH.

MeTor0 HAYKOBOI CTATTI € PO3KPUTTS 3MICTy Ta BUAIB CYJOBHX PillICHb B CHPOLICHOMY I1030B-
HOMY ITPOBAJ)KEHHI LIMBIIBHOTO CYJJOYNHCTBA YKpaTHH.

Bukiaan marepiany. Bignosigno mo cr. 258 HIIK cymnoBumu pimeHHsmu €: 1) yxsanwy,
2) pinreHsst; 3) moctaHoBy; 4) cynosi Hakasu. L{ITK He MiCTHTh OKPEeMOi CTATTi YU PO3ILTY, SIK HATIPH-
KJIaJT OO0 Cy1oBOro Hakasy cT.160 Ta ixmi B Posaini I «Haka3ue nposamkerns» LTTK, mono cymoBux
pillieHb, MOCTAHOBJICHUX B CIPOILICHOMY MMO30BHOMY MPOBA/DKEHHI UBIIBHOTO CYJOYMHCTBA. Binrak
PO3KPHUTTS 3MICTY MOHATTS «CYIOBE PILIEHHS B CIIPOLICHOMY II030BHOMY NPOBAKEHHI», a TAKOXK BHU-
IiB CYJOBHX pillIeHb BiOyBaTUMETHCS HAa OCHOBI MaTepiaiB CylI0BOI IPAaKTUKHU, HAYKOBO-IIPAKTHYHOTO
ananizy HopM LIIK ta ropuauuHoi giteparypu.

Crin 3a3HauuTH, 11O CIPOLICHE MO30BHE MPOBA/KECHHS € allbTePHATHBHUM HAKa30BOMY IPO-
BaJDKCHHIO, TAKMI BUCHOBOK citifye i3 Hopm IITK.

IITK He po3kpHBae 3MiCTy TIOHSITTS «CIPOIICHE TIO30BHE MPOBAKCHHs». Pa3oM 3 TuMm, B CT. 19
HITK 3a3Ha4a€eThCsl, 0 CHPOIICHE TO30BHE MPOBAHKEHHSI IPU3HAYCHE IS pO3IVIsAY: 1) Mamo3HauHUX
crpas; 2) CIIpaB, 10 BUHUKAIOTh 3 TPYAOBUX BiIHOCHH; 3) CIIPaB PO HaJaHHS CYIOM J03BOIY HA TUM-
YaCOBMH BHi3)l IMTHHH 32 MeKi YKpaiHM TOMY 3 GaTbKiB, XTO IPOKMBAE OKPEMO Bijl INTHHH, y SKOTO
BIJICY THSI 3a60prOBaH10TL 31 CIUTaTH QJTIMEHTIB Ta SIKOMY BIAMOBICHO IPYTHM i3 OaTbKIB y HaJlaHHi HOTa-
piabHO IOCBIXYCHOI 3rOAM HA TaKMil BUi31; 4) CIIPaB HE3HAYHOT CKIIAJHOCTI Ta IHIUNX CIPAB, ISl SIKHX
MIPIOPUTETHUM € IIBUJIKE BUPILICHHS CIIPABH.

B uactuni moctiii ct. 19 HITK po3kpuBaeThes 3MICT MOHATTS «Mayio3Ha4Hi crpaBuy. OTxe,
cranoM | ciuns 2024 poky aus uinei nporo Kogexcy mMano3HauHuMu cripaBaMu €: 1) cripaBu HE3HAYHOT
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CKJIQJIHOCTI, BU3HAHI CyAOM MaJO3HaYHUMH, KPIM CIIPaB, [Ki MiAIAraloTh PO3MNISAAY JIMIIE 33 HMpaBH-
JIaMU 3arajlbHOro I030BHOTO IPOBAPKEHHS, Ta CIIPaB, LiHA [1030BY B SIKMX MEPEBUIIYE JBICTI I'AT-
JIECAT PO3MIpIB IPOXKUTKOBOIO MiHIMYMY ISl IIpalie3AaTHUX 0cCi0; 2) cpaBU IPO CTATHEHHs aliMeH-
TiB, 30UTBIIEHHS iX PO3MIpy, OIUIATy JOAATKOBHX BUTPAT HAa AWTHHY, CTATHEHHS HEYCTOWKHM (IeHi) 3a
MIPOCTPOYCHHS CIUIATH aJlIMEHTIB, 1HICKCAIIil0 aTiMEHTIB, 3MiHYy CIIOCO0Y iX CTATHEHHS, SKIIO TaKi BH-
MOTH HE TIOB’sI3aHi 13 BCTAHOBJICHHSIM YU OCIIOPIOBAHHSM 0aThKIBCTBa (MaTepuUHCTBA); 3) CIpaBH PO
po3sipBanHs 1UTH00Y. Pazom 3 TuM, nyHKT 1 yactuHu moctoi cT. 19 Kojekcy BU3HAHO TakuM, IO HE
Bignosigae Koncturynii Ykpainu (€ HEKOHCTUTYLIHHUM), 3rinHo 3 Pimennsam Koncruryuiitnoro Cyny
Ne 10-p(11)/2023 Bix 22.11.2023 (iineTbcst IO CHPaBU, Y SIKUX 1liHA TO30BY HE MEPEBHIIYE CTa PO3Mi-
PIB IMPOXXUTKOBOTO MIiHIMYMY JUIs Ipare3aaTHux oci6. KpiM Toro, myHKT 5 4acTHHE mroctoi crarti 19
BU3HAHO TAKOX TaKuM, 1110 He Bianosigae Koncruryiii Ykpainu (€ HEKOHCTUTYIIIHHUM), 3TiqHO 3 Pi-
menHsM Koncrurymiiinoro Cymy Ne 10-p(11)/2023 Big 22.11.2023 (#aeThecst PO CHOpPaBU MPO 3aXHCT
IpaB CHOXKHMBauiB, I[iHA MO30BY B SKUX HE MEPEBUILYE ABOXCOT I 'SITACCATH PO3MIPIB MPOKUTKOBOIO
MiHIMyMY A7 Ipane3aaTHuX ocid).

ToOT0, WAETHCS MPO KATEropito IMBUIBHUX CIIPAB «HE CKJIQAHI», OCKUIbKU 118 kK crarts LITTK
BKa3ye Ha Te, L0 3arajlbHe [1030BHE IPOBAJLKEHHS IIPU3HAUECHE Ul PO3IILLY CIpaB, sIKi 4epe3 CKIal-
HicTh 200 1HII 00CTAaBUHU HEONLIFHO PO3IILAATH y CIIPOIICHOMY IT030BHOMY IIPOBAKEHHI (JaCTHHA
m’sita cr. 19 HIIK).

B ropucnpyneHii CiynrHo JAOBOJUTHCS, L0 3alPOBA/UKEHHS 1HCTUTYTY CIIPOILEHOrO IpOBa-
JOKCHHS Y CyIOBY CHUCTeMY YKpaiHM € pe3yJbTaToM 3all03MUeHHS TO3UTUBHOTO TOCBIY €BPOMEHCHKUX
KpaiH, sIKe TIOBUHHO CIPUSTU MiABUIIEHHIO €(EeKTUBHOCTI IPABOCYIS, a caMe: IIBUAKOMY PO3DIIIAY
LUBIIBHOI CIIpaBH, 3MEHILEHHIO CyIOBUX BUTpPAT CTOPiH, OB’ A3aHUX 13 PO3IVIAOM CIpPaBH, 3MEHILCH-
HIO poboyoro HaBaHTakeHHs Ha cyaiB [2]. Ckuanno 3anepeuntn Cakapi H.FO. B Tomy, 1o cripouiene
MI030BHE MPOBAPKEHHSI € OJJHAM 3 TIOPSAKIB PO3TIISTY ACSKUX CIIPAB MO30BHOTO MPOBADKEHHS, 10 Ma€e
HEeBH1 0COONMBOCTI MOPIBHAHO 3 3arajlbHUM IT030BHUM NPOBA/KEHHS, OB’ A3aH] BUKJIIOUEHHS 3 IIUBLIIb-
HOI ITporecyanbHol OPMH OKPEMUX CYJOBHUX MPOLEAYD Ta MPOLeCcyalbHUX Ail. Moro 3anpoBaKeH s,
3a 3arajibHUM TMPaBWJIOM, HE MPU3BOAUTE 10 nopymeHHs . 1 ct. 6 €KIUI [3]. Bacunbesa-1llanamosa
XK. B. He 6e3mi1CTaBHO JOBOAUTS, 1110 CIIPOLIEHE II030BHE IPOBAHKEHHS — LI€ CKOPOUECHA IIPOoLieCyalbHa
(hopMa po3IIsAy LIUBUIBHUX CIIPAB y I030BHOMY IIPOBA/DKEHHI, sIKa CIIPSIMOBAHA Ha BUKOHAHHS 3aBJaHb
Ta JOCATHEHHS METH IMBIIBHOTO CYJOYMHCTBA IIOJ0 PO3IIANY Ta BHUpimieHHs mepemdadenux LITK
VKpalHu Kareropiil HUBUIBHUX CIPaB 3a CHPOLICHOI MPOLEIYPOI0, Ta XapaKTEePU3YETHCS KOPOTKHM
CTPOKOM PO3IIISIY CIIPaBH NEPEBAKHO Y MUCHMOBIH GopMi, OHAK MOXKEe OYTH TAKOXK 3 TIOBIIOMIICHHSAM
(BUKJIMKOM) CTOPiH [4].

Kpim TOro, My miATpUMYEMO BHCHOBOK HAyKOBIIB, SIKi TOBEJIH, IO XapAaKTEPHUMH O3HAKAMH
CIIPOIIEHOTO IPOBAKEHHS €: TOX1JHUH (IepUBaTUBHUI) XapaKTep CTOCOBHO 3BUYAIHOT TI030BHOT IPO-
necyanabHoi (OopMU; 3MiHEHa LUBLIbHA NpoliecyaibHa (hopMa BIJHOCHO OPIUHAPHOI LIMBINBHOI IpoLe-
cyaibHOI (hopMHE; OLTBIIA JOCTYIHICTH Ta MiJBHINCHA e(EKTHBHICTD CIIPOIICHNX IIPOLEIY]; aIbIepHa-
TUBHICTH 3aCTOCYBaHHS CIIPOILEHUX MPOIIEAYP; OOMEXEHICTh 400 He BUKOPUCTAHHS ACSKUX MPUHIIUITIB
LUBLIBHOTO CYJJOYMHCTBA IO BiTHOIICHHIO JIO CIIPOIICHHUX TPOIIEAYP; OCOOIMBI MpaBuia TOKa3yBaHHS
Y CHPOLICHUX TPOLIEAYPaX; YCIUCHH CKIIaI IMBIIBHUX MPOLIECYANIBHUX JIiH, SIKI 3/{ICHIOIOTHCS IT1]T 4ac
CIPOIIEHHUX NPOLENYD; NPUCKOPEHUH XapaKTep pO3IIsALy 1 BUPIIIEHHS CIpaB y MOPSIKY CIIPOLICHUX
npouenyp (TeMIOpaIbHUM YUNHHYK); 0cOONUBa (popMa Ta 3MIiCT CYIOBOTO PillIEHHS, 1110 IPUHMAETHCS 32
pe3yisrataMi po3IISIy CIPaBH y MOPSAKY CIPOIICHUX IIPOLeayp Ta crenudiyHa popma 0CKapKEHHS
Takux pimieHs [5].

Bimnosig#o o cr. 258 1IK Bumamu cyioBux pimieHs €: 1) yxpamu; 2) pilieHHsI; 3) OCTaHOBH;
4) cymoBi Haka3u. Bifrak BUHHMKAE JIOT1YHE 3alIUTAHHS, SIKI BHJIU CYIOBHX PIllICHb YXBAIIOHOTHCS CY/IOM
B CIPOILEHOMY IT030BHOMY ITPOBaKeHHI? BiqmoBigs Ha 11e 3anMTaHHSA MOXKHA HaJaTH JMIIE y3arajib-
Husiu Hopmu LIIK.

3rigHo i3 yactuHOlO Apyroro cr. 258 LIIK mpouenypHi NUTaHHA, OB’ sA3aHi 3 PyXOM CIpaBU
B Cy/i mepmroi iHCTaHII1, KIONOTAHHS Ta 3asBH 0ci0, sKi OepyTh y4acTh y CIpaBi, MUTaHHS IIPO Bij-
KJIaJIeHHSI PO3IVISAY CIIPaBH, OTOJOIICHHS IIePEePBH, 3yMHMHEHHS a00 3aKPHUTTS MIPOBAKEHHS Y CIIPaBi,
3aJIMIICHHS 3as5BH 0€3 PO3IVIsiLy, & TAKOK B 1HIIKX BUIIAJIKaX, nepeadadeHux 1uM Komekcom, Bupimry-
IOTBCS CYZIOM IIUISIXOM MOCTAHOBJICHHS YXBal.

V 3B’A3Ky 3 IIUM 3a3HAYMMO, L0 MPOLEAYypHi MUTaHHA, SKi CTOCYIOThCS LMBINBHOI CIIPAaBH
B CIIPOIIEHOMY I1030BHOMY IIPOBA/PKEHHI, BUPILIYIOTLCS CYJIOM B IIOCTAHOBIIEHIN yxBaii. Tak, Hanpu-
KJ1aJ1, YaCTHHOIO I’ T0r0 CT. 274 LIITK BCcTaHOBJIEHO, IO CyA BiAMOBIISIE Y PO3IISA/II CIIPABH 3a IIPaBHJIa-
MH CIIPOIIEHOTO MO30BHOTO IIPOBAIKEHHS 200 II0CTAaHOBIISAE YXBATy PO PO3IILL] CIIPABH 32 TIPABIIIAMHE
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3arajbHOTO [I030BHOTO NIPOBAKEHHS, SIKIO MiC/Is IPUUHATTS CYJOM A0 PO3IVISAY 3asBU [103UBa4a PO
30UIBIIEHHS PO3MIpPY [I030BHUX BUMOT a00 3MiHM IIpeAMETa II030BY BiANOBIHA CIIpaBa HE MOXKE OyTH
PO3IIAHYTA 3a [IPaBUJIAMU CIIPOILLEHOrO II030BHOro mnpoBamkeHHs. B ct. 277 LIIK Takox 4iTKO Ie-
peadaueHo, 10 MUTAHHS PO PO3MIS CIPABA B HOPSAKY CHPOIICHOTO MO30BHOIO HPOBAUKCHHS CY.L
BHPILIYE B YXBaJli PO BiZIKPUTTS IPOBAUKCHHS Y CHIPABI.

OTyKe OHUM 13 BUJIIB CYIOBUX DillI€Hb, SIKi TOCTAHOBISIIOTHCS B CIIPOIICHOMY TI030BHOMY IIPO-
BaJKCHHI, € YXBaJIU CYJy.

Tak, HanpukiIag, B YXBai Mo BiAKPUTTA CIPOLICHOTO MpoBakeHHs y cipasi Ne 710/565/19
Big 06.06.2019 poky 3a3HaueHo, 110 CIpaBa MiANaaae Mif 03HAKU MaJ03HAuHOI CIIPaBU Ta HE BifHeCe-
Ha JI0 Kareropii crpas, sIKi M UIATaloTh O3NS JIMIIE 33 MPaBUJIaMHU 3arajbHOTO TT030BHOTO IPOBa-
JokeHHst. OOCTaBUHM CIIPABH, 10 3TiHO YacTUHU TpeThoi ctarti 274 IIIK Ykpainu, MaroTh 3HAYCHHS
JUTSL BUPILICHHS MUTaHHSA PO MOXJIMBICTH PO3IISNY CIPAaBU B TOPSAKY CHPOLIEHOTO MPOBAKEHHS,
CBiJIYaTh PO HASIBHICTH MIJICTAB JIJIsl PO3IVISILY 1€l CpaBy B CIIPOIICHOMY TOPSIIKY. 3rigHo 4.1 ct. 277
HITK VYkpainy, nuTaHHs Npo po3mis] CIpaBU B HMOPSJIKY CIPOILEHOTIO MO30BHOTO IPOBAKEHHS CYIL
BUpIIIy€e B yXBaJli IIPO BIAKPUTTS NPOBAKEHHS Y CIIpaBi [6].

[Ile ogHuM mpuUKIagOM Moxe OyTH VYXBaja IpO 3aJUIIEHHS II030BY 0€3 pyXy Yy cHpasi
Ne 676/1550/19 Bix 14 6epesns 2019 poxky, B sikiii 3a3naueno, o OCOBA 2 3BepHynacs 10 cyay 3 To-
30BoM 10 OCOBA 3 npo HagaHHS JI03BOJY Ha TUMUYACOBHI BHI3]l HEMOBHOJITHBOI JUTHHU 33 MEKI
VYkpainu 6e3 3ronu 6arhbka BUKJIFOYCHHS BiJOMOCTEH Mo 0aThka 3 aKTOBOTO 3alUCy MPO HAPOIKCHHS
nutuHy. [Togana mo3oBHA 3asBa HE BiNOBiIae BUMoram BcraHoseHnM ct.175 LIITK Ykpainu, a came:
II030BHA 3asBa HE MICTUTh BiZIOMOCTEH 111010 HAsIBHOCTI OPUTiHATIB JOKYMEHTIB, KOMIi SIKMX JOAaHi 10
11030BHO{ 3as1BU. KpiM TOro, M030BHa 3asiBa HE MICTUTh BiJOMOCTEH 111010 TOT'0, YH CTATYIOThCS aTiMEH-
TH 3 BIINOBiJja4a Ha yTpUMaHHs MaJIoNiTHOI OJIeKCaHIpy, Y1 Ma€ Miclle YXUJIEHHS OCTaHHIM BiJl IpH-
MYCOBOT'O CTSITHCHHS aJIIMCHTIB Ha YTPUMAaHHS IUTHHH; YU ICHY€E 3a00prOBaHICTh IO CIUIATI aJliIMCHTIB,
SIKIIO TaK, TO 3a sIKUi nepioa. [To30BHa 3asiBa He MICTUTB MMOCHIIAHD HA TOKA3W BIIMOBH ITO3UBAYy y BH-
3711 HEMOBHOMITHRLOT OJIEKCAHPU PA30M 3 HEIO 32 MK YKpaiHH, HE BKa3aHO KUM BiJIMOBJICHO, HE JI0-
JIAaHO BI/IMOBITHMX MTMCbMOBHX JIOKA3iB, a BIITAK ICHY€ CyMHIB y HasBHOCTI criopy. [To3uBayem He KOH-
KPETHU30BaHO MTO30BHUX BUMOI, HE BKA3aHO Ha SIKUH 1epiojl HeoOXiJHO HAjaTH JI03B1JI HA BUI3/ TUTHHU
3a KOP/IOH, He BKA3aHO Ky/H came (y AKY KpaiHy). 3a Takux 0OCTaBHH IO30BHY 3asiBY CJIiJ| 3aJHIIUTH
6e3 pyxy. 3a3sHaueHi HeNOMIKH IOBUHHI OyTH ycyHeH1 I103MBAYEM ILUISIXOM IIOZJAHHS Y TOYHEHOT TO30BHOT
3asBM 3 3a3HAYCHHSIM B Hii iH(MOpMallii, BiIcyTHHOT B IMO30BHIN 3asBi Ta JOKYMEHTIB, HE JOJaHUX 10
niepBicHoro mo3oBy. Kepyrouncs u.1 ct. 185 LIITK Vkpainu, — cyn yxBanus no3osny 3assy OCOBA 2
10 OCOBA 3 nipo HafaHHS J03BOJY HA TUMYACOBHI BHi3]] HEITOBHOITHBOT IMTHHHU 33 MEXI YKpaiHu
0e3 3roiu OaTbka 3anummTh 0e3 pyxy [7].

3BepTaeMo yBary Ha Te, 110 Cy[/i HepeBa)KHO BKA3yIOTh B Ha3Bi yXBajH, sIKi came MpOLEaypHi
MTUTaHHSI PO3IVISIIAI0THCS, BIITAK Ha3Ba YXBAJIHM, € 30KpEeMa TaKOK: «YXBaja MPO BiIKPUTTS CIPOLICHOTO
MIPOBADKEHHS Y CIIpaBi», « YXBaa Ipo 3aJTUIIEHHs TO30BY 03 pyXy» ToIIo. Pa3oM 3 TiM, B CyJ0OBIii mpak-
THIII 3yCTPIYaIOTHCS TAKOXK HA3BH yXBaJI, sIKi HE BKa3ylOTh Ha MPOLECAYPHI TUTAHHS, IO PO3IIISIAIOTHCS,
TOMY yXBajla Ma€ Ha3By «YxBanay. Sk npukiazn, Yxsana y crpasi Ne 756/2683/19 Bin 27.02.2019 poxy,
B SIKii TOCTaHOBIIEHO, 1110 [T030BHY 3asBy OCOBA 1 (IHOOPMALISA 1, PHOKIIII HOMEP 2, anpeca
MicIt pCGCTpaull A}IPECA 3) 1o OCOBA 2 (IHd)OPMAI_HSI 2, PHOKIIIT HOMEP_1 , azipeca Micus
peecTpauii: AI[PECA _2) npo HaJlaHHS J03BOJIy HAa TUMYACOBUI BHi3/ iTEH 3a KOPAOH 6e3 3rOfIx Ta Cy-
IPOBOTY MaTepl 1 BU3HAYCHHSI MICLsl IPOKMBAHHSL AiTCH — IOBEPHYTH 1103uBady [8].

V 3B’s13Ky 3 1M 3a3HauuMo, o L{ITK He MicTuTh HOpMH, sIKi O ependadany BAMOTH Ha Ha3BH
CYIOBHUX PIIlIEHb 3arajioM Ta yXBaJl 30KpeMa.

BinnosigHo g0 ct. 259 HLIIK yxBamu cymy, siki 0pOpMITIOIOTECS OKPEMHUM JJOKYMEHTOM, MTOCTa-
HOBIISIFOTBCSL B HAPA(4ild KIMHATI, 1HIIII YXBaJIU Cy/l MOXKE TIOCTAHOBUTH, HE BUXOISIYH 10 HAPa 40l KiM-
HaTH. YXBaJH Cy[y, HIOCTAHOBJIEHI OKPEMHUM JOKYMEHTOM, HiIHUCYIOTHCS CyAeto (CyAIsIMU) 1 IPUEN-
HYIOTbCSL 10 CIIPaBU. YXBaJlU, IOCTAHOBJIEHI Cy/IOM, HE BUXOJSYU 10 Hapaquoi KIMHATH, 3aHOCATbCS
JI0 TIPOTOKOITY CYZOBOTO 3acimaHHS. 3MICT yXBalH Cydy Mae BimmoBimara BuMoram ct. 260 IIIK. Sk
IIPaBUJIO, yXBasia Habupae 3aKOHHOT CHITM HeTaitHO MicyIst 1 IIPOTOIOMIEHHS, SIKIIO iHIIe He TiepeadadeHo
M Kogexcom (ct. 261 LIIIK).

Criz TakoX BKasaTu Ha Te, 1m0 3rifaHo i3 ct. 279 HIIK po3misa crnipaBu y MOPSAKY CHPOIICHO-
TO MO30BHOTO MPOBAIKEHHS 3A1HCHIOETHCS CYIOM 32 MpaBUIaMH, BCTaHOBIEHUMH 1M Koxekcom fuist
PO3IIANY CIPaBH B HOPSAKY 3arajbHOIO I030BHOTO IPOBAUKEHHS, 3 0COOIUBOCTAMH, BU3HAUCHUMHU
y uiit rasi. BignosigHo 1o wactuny Tpethoi cT. 258 LIIK posmisa crpaBu MO CyTi CyA0oM IepIIoi iH-
CTaHIIT 3aKiHIYEThCS YXBAJICHHSAM PIIICHHS CyJy.
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IMopsnok yXBaJIeHHS CyIOBUX PillleHb, a TAKOX BUMOTH 710 pilteHHs cyny Mictsatbes LITK. Tak,
Hanpukiag, cr. 264 LIIK Bu3HaueHO MUTaHHS, SIKi BUPILIYE Cy[ Iif 4ac yXBaJeHHS DPILEHHS CYIy,
B cT. 265 LK iinetbest mpo 3MiCT pillieHHs Cyy TOILIO.

Tak, Hanpukiaz, ct. 259 HIIK nependadeHo, mo cymy yXBaJIOIOTh PIllIEHHS iMEHeM YKpaiHu
HETaiHO Ticys 3aKiHUEHHS CYIOBOTO PO3MVISIY. PillleHHS MPUAMAIOTHCS, CKIAIAF0ThCS 1 i IMTHCYFOThCS
B Hapa4iil KIMHATI CKJIaJIOM CYY, IKHH PO3IVISIHYB CHpaBy. BUnpaBieHHs B pillICHHSIX 1 yXBajax Mo-
BUHHI OyTH 3acTepexeHi rmepe MiAMUCOM CyIi. YCi Cy0Bi pillICHHS BUKJIAAIOThCs MMMCHbMOBO Y Ta-
nepoBiil Ta enexTpoHHil Gopmax. CyaoBi pillleHHs BUKJIAJAIOTECS B €IEKTPOHHIHM (opMi 3 BUKOpHC-
TaHHAM €1MHOT cynoBoOi iH(GOpMaNiHHO-KOMYHIKaliiHOI CHCTEMH, IUIIXOM 3aIllOBHEHHS BiIMOBITHUX
(hopM mporecyaabHUX JOKYMEHTIB, Y IOPSAKY, BU3HaueHOMY [lomoxxeHHsIM 1po €1uHy CynoBy iH(pOp-
MaIlifHO-KOMYHIKAIIiHy CUCTeMY Ta/a00 MOJIOKCHHSIMH, 110 BH3HAYAIOTh MOPSI0K (DYHKIIIOHYBaHHS
1 oKpeMux mijicucTeM (MOJIYIIB), Ta ONMPUITOAHIOIOTECS B MOPSJIKY, BU3HAUeHOMY [10JIOKEHHSAM PO
€1uHy cynoBy iH(pOpMAaIiiHO-KOMYHIKALIIHHY CUCTeMy Ta/ab0 TOJIOKEHHSMH, 1110 BU3HAYAIOThH TOPS-
JI0K (pyHKITIOHYBaHHS 11 OKpeMuXx IiacucreM (MoxyiiB). Ha cynoBe pilieHHs, BUKIaJCHE B €1EKTPOHHIN
(hopmi, HakIaaeThes KBadidikoBaHUH eJIeKTPOHHUH minnuc cynai (y pasi KoJeriaabHOro posnusiLy —
KBali(hiKoBaH1 €JIEKTPOHHI MIAMUCU BCIX CYAJIB, 110 BXOAATH [0 CKJIay KOJErii).

SIk mpuKiIa[ MOCTAHOBIEHHS DIIICHHS y OUBLIBHIA CIpaBi, sIKa PO3IILaiacs B CIPOIICHO-
My MO30BHOMY TIPOBAJKEHHI, MOXKJIMBO HaBecTH Pimnenns y crpasi Ne 592/18717/18 Bixg 04 Gepes-
Hs 2019 poky, BIAMOBIIHO /10 SKOTO yxBasieHO y 3anoBojeHHi mo3oBy OCOBA 1, IHOOPMAIIISA 9,
memkanku AJIPECA 3, sika nie yepes cBoro npencraBauka OCOBA 2, memkanky AJIPECA 2, no
OCOBA _3, zapeectpoBanoro 3a aapecoro: AJIPECA 4 tperi ocobu: Ciyx0Oa y crpaBax aiteit Cym-
cbKOi Micbkoi paau, ropuauuna agpeca: 40013, m. Cymu, Byn. I'opskoro, 21, Cinyx6a y cnpasax ni-
Teil binomninbcbkoi paiioHHOl gepskaBHOI aaminicTpauii CyMmcbkoi obnacti, ropuandsa azapeca: 41800,
Cymcbka obnactb, M. bimonimis, Byn. CtapormyTHBIbCEKA, 25 PO HaJIaHHS JO3BOJTY Ha BUI3J JUTHHU
3a KOpJIOH HA IMOCTiifHe MPOXKMBAHHS Ta HAJaHHS JI03BOJy Ha OTPHMAaHHS IpoMajsHCTBa PecmyOmiku
Binopychk 6e3 3roau 6arbka BigMoBUTH [9].

B cr. 18 LIIK micTsaThbcst HOPMH 1I0/10 000B’SI3KOBOCTI CYJOBHUX pillleHb. 30Kpema mepeadaue-
HO, 110 CYJOBIi pillleHHs, 1110 HaOpaau 3aKOHHOT cuiin, 000B’SI3KOB1 JUIs BCIX OpraHiB AEPXKAaBHOI BIaaU
1 OpraHiB MiCLIEBOTO CaMOBPSIyBaHHsI, MiANPUEMCTB, YCTaHOB, OpraHizalliif, H0caJ0BUX YU CIIyxKOOBUX
0ci0 Ta rpOMaJIsH 1 MiUIAraloTh BUKOHAHHIO HA BCiif TepuTopii YkpaiHu, a y BUTIaJKaX, BCTAHOBICHHX
MDKHApOITHUMH JIOTOBOPAMH, 3rojia Ha 00OB’S3KOBICTH SIKMX HaJaHa BepxoBHoro Pamoro Ykpainw, —
i 3a T MexxaMu. HeBUKOHAHHS CyJIOBOTO PIIlICHHS € MiJCTaBOK VIS BIAMOBINAIBHOCTI, BCTAHOBICHOT
3aKOHOM.

Ciz TakoX 3a3HAYUTH, IO PIlICHHS CYAYy Ma€ NOABIHHY IOPUINYHY IPHPOLY, OCKUIBKH € aKTOM
MPaBOCYIUIS Ta BUKOHABYMM JTOKYMCHTOM, BUMOTH JIO SIKOTO BCTaHOBICHI B 3akoHi Ykpaiuu «IIpo BH-
KOHABYE IIPOBAIKCHHS».

V3arajpHIOIOUH BHINE BUKIIAJICHE, 3a3HAYIMO, IO B CIIPOLIEHOMY IT030BHOMY HPOBAKEHHI Cy-
JIOBUMH PIIICHHSIMH SIK aKTaMH peati3alii Cy1oBoi BIIaJIU € yXBaJH Ta PIILICHHS CY/Y, SIKi yXBaJIIOIOThCS
B TIOPSIIIKY, B Croci0 Ta B Mekax, BuzHadeHux [IITK. VYxBaiu Ta pilieHHs Cyny K aKTH CyJOBOI Bia-
U, TIOBUHHI BIJIMOBIJIaTH KPUTEPIIO «SIKOCTI», SKUH OOrOBOPIOETHCS IIUPOKO HA MIKHAPOAHOMY DiBHI
Ta HalllOHAJILHOMY PiBHAX, a TaKoX OyTH 3aKOHHHUMM, OOIPYHTOBAaHMMH Ta BMOTHBOBaHUMH. 30KpeMa
1O SKICTh CyIOBHX pillieHb iaeTbes y Bruchosky Ne 11 (2008) KoncynbrarnsHoi pajau eBporeichbkux
cyanis 1o ysaru Komirery minictpis Pajgu €spomy npo sikicts cynoBux pimers. B mynkri 31 mporo
BHCHOBKY 3a3HAY€HO, 10 100 MaTH O3HAKA BHCOKOI SIKOCTI, CY/I0BE PILCHHS IOBUHHO CIIPUAMATHCS
CTOPOHAMHU IO CIIPaBi Ta CYCIUIECTBOM Y IIJIOMY SIK Pe3yJIbTaT MPAaBIIBHOTO 3aCTOCYBAaHHS IOPUANIHUX
HOPM, CIIPABEJIMBOTO CYIOBOTO MPOIIECY Ta HAIEKHOT OIIHKH (DaKTiB, @ TAKOXK SIK TaKe, [II0 MOXKe OyTH
e(exkTHBHO BUKOHAHUM. JIuie B 1[bOMY BHIAJIKy CTOPOHHM OyIyTh YNEBHEHI, IO IXHIO CIpaBy Oyio
PO3IISHYTO i BUPILICHO HAJEKHUM YMHOM, a TPOMAJICHKICTh CIIPUIME yXBaJIeHE PILIEHHS K (aKTop
BiJTHOBJIEHHS cycrinbHOi 3maroau [10].

BucnoBkn. II1K 3akpimmoe TpH BHAM MPOBAaJ)KCHb B IUBLIBHOMY CYIOYHHCTBI: HaKa3HE
MIPOBaDKEHHS, OKpeMe TPOBADKEHHS Ta MO30BHE MPOBAKEHHSI (3arajibHe Ta CHpOILIEHE), SKi MAOTh
0COOJMBOCTI, MEXI1 Ta MOPSIOK 3aCTOCYBaHHs, Bu3HaYeHUH 1iuM Komekcom. J[ist KOXKHOTO 13 IUX Mpo-
Baspkenb LITK nependauae npuitHATTS Cy10BOTO pillieHHs. BinTak, BUiaMu CyI0BUX PillIeHb B CIIPOIIIC-
HOMY IT030BHOMY IPOBA/KEHHI € yXBaja Ta PillICHHS CyHy.

CynoBe pillleHHS B CIPOLIEHOMY [T030BHOMY IIPOBAIXKEHHI — 1€ aKT Cy10BO{ I'JIKH Blaau (Ipa-
BOCY/Is1), SIKHIT yXBAJIOETHCS Ha MiJICTaBl MaTepiajbHUX Ta IPOIECYaIbHHX HOPM HAIliOHAJIBHOTO 3a-
KOHOJABCTBa YKpaiHH, HE MICTHTh HOPM IIpaBa, Ha HHOTO HE MOMUPIOETHCS Hist 3akoHy Ykpainn «IIpo
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IPaBOTBOPUY IisUIbHICTb», HAOYBa€ YMHHOCTI B CTPOKHU Ta B MOpsaKy, BusHaueHoMy LITK, y pa3i Ha-
OpaHHs 3aKOHHOI CHJIM € 00OB’SI3KOBUM IJIs1 BUKOHAHHS AJIs BCIX OPraHiB A€p>KaBHOI BIaJM 1 OpraHiB
MICLIEBOTO CaMOBPsIIyBaHHs, (hi3UUHUX Ta IOPUAUUHUX 0CI0 Ta IiJyIArae BUKOHAHHIO Ha BCill Teputopii
VYkpainu.

Mu niaTpuMyeMo TyMKY HAyKOBIIB B 4acTHHI Toro, 1o [{ITK morpebye 3MiH 110710 yI0CKOHA-
JIEHHA TIOPSIKY PO3IVIAMY IUBINBHUX CIPAB B TO30BHOMY IMPOBAIKEHHI.
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