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KEJBbBA C.T.

CTATYTHU BEJIUKOT'O KHA3IBCTBA JINTOBCBKOI'O
SK IKEPEJIO ITIPABOBJALJSA B YKPAIHI

STATUTES OF THE GRAND DUCHY OF LITHUANIA
AS A SOURCE OF RULE OF LAW IN UKRAINE

V crarti gocnimkyotbes Ctatytu Benmukoro kHs3iBcTBa JIMTOBCHKOTO SIK Ba)KIIHBE
JDKepero TpaBoBiafisl B YKpaiHi. 3a3HaYa€ThCsI, 0 BXOMKEHHS YKPaiHCHKHUX 3eMelb
10 ckiany Bemukoro kHs3iBeTBa JINTOBCHKOTO CYTTEBO BIUTHHYIIO HAa PO3BUTOK IPABOBOT
KYJIBTYpH YKPaiHCBKOTO, JINTOBCHKOTO Ta 1HIIMX HApOXiB. AKIEHTyeThbcs, Mo CTaTyTH
Oynu cTBOpeHi y pe3ynbrati koaudikauiiHux poOiT B KpaiHi, a IX HOPMHU 3aJUILIAINCS
YHUHHUMH BIIPOJIOBXK 0aratbox cToiiTh. CTaTyTH MICTAThH BaXIIMBUI MaTrepiajl CTOCOBHO
XapaKTepUCTUKU Ialy3eBUX HOPM IIpaBa, CyA0BOI CUCTEMH, CYCIILIBHOIO Ta JepKaBHO-
TO JIQOy, @ TAKOX COILIANBHHX, MOJITHYHUX Ta €KOHOMIYHUX BiJJHOCHH, IO CKIJIAJIHCS
Ha TepuTopii Bennkoro kus3iBcTBa JIUTOBCHKOTO, y TOMY YHCHI i YKPaiHCHKHUX 3€MILSIX.
CrBepmKyeTbesi, Mo 3aBIsiku JlutoBchbkuM CTaTyTaM y JepskaBi BOAajJOCh CTBOPHUTH
e(eKTHBHY TIPABOBY CUCTEMY, sIKa MaJjia CBOT 0COOJIMBOCTI, 1 10 MoJIsiraia y JOMiHyBaHHI
3BUYAEBOTO IIpaBa Ta BimoOpakana XapaKTepHi pucu ictopuuHoi no6u. Ha ocHoBI aHa-
ni3y JIntoBebkux CraTyTiB IPOCTEKYEThCS crenudika eBoowii (eonalbHOI AepkKaBU
1 ¢peomanpHOrO MpaBa y KuasiBersi. CtBepiukyeThes, mo mrt Cratyty 1529 poky Oymu
MIpUTaMaHHi NPIOPHUTET MPUBATHOTO MpaBa Ta MPOTOJONMICHHs CTAHOBHUX IPHBINIEB, a y
Craryti 1566 poKy MOXHa CIIOCTEpIiraTi JOBOJI BUCOKHI PIBEHb FOPUAMYHOT TEXHIKHU Ta
MPOTOJIOIICHHSI IIJIOTO Py JeMoKpaTuyHux npuHiumiB. Craryt 1588 poky Bxke Bijgo-
OpakaB OCHOBHU CYCIIUILHOTO 1 I€pKaBHOTIO JIafy, Aep>KaBHO-IIPaBoBi i1el Ta 3arajabHuil
piBeHb TOrouacHoi npaBoBoi KyabTypu. Haromouryerses, mo y TpetboMy JInTOBCbKOMY
CraryTi 4iTKO IPOCTEXKYEThCS IBOICTA CYTHICTb IIPaBa, € 3aKPIILIEHO, 3 OAHOIO OOKY,
MpaBa MaHiBHOI BEPCTBU CYCMIJIbCTBA, @ 3 IHIIOTO — COLIaIbHUN 3aXHCT IHIIMX BEPCTB
HaceneHHs. Bin3nauaetbes, mo Hopmu CymoBux CraryTiB Oyid HampaBliieHI Ha po30y-
JIOBY JIEMOKPAaTHYHOI MPABOBOT JIEp)KaBH, JACKIAPyBall PIBHICTh YCiX MEpes] 3aKOHOM,
CYBEPEHHICTh HapOJly 1 IepKaBH, BiIOBIAAIBHICTh YPSIY MEPe HApOIAOM, IIPOTOJIONTY-
BaJIU IOPUIUYHUI 3aXUCT IpaB ocoOu. OKpeMi IOJIOKEHHS CTAaTyTiB YiTKO 3000B'A3yBa-
JIY [VIaBY AEPKaBU 1 JeprKaBHI OpraHu IpU 3A1HCHEHHI CBOIX IOBHOBAXKEHb I1OCIYIOBY-
BaTUCS BUKJIIOYHO 3aKOHOJABUMMU HOPMaMU Ta HEYXMJIBbHO 10aTU 3a IHTepecUu Hapomy
1 IepKaBu.

Kniwouoei cnosa: oepoicasa, depoicagomeopents, npaso, npagogiados, npagomeo-
pennsa, Cmamymu Benuxozo kusaziecmsa Jlumogcvkoco.

The article examines the Statutes of the Grand Duchy of Lithuania as an important
source of the rule of law in Ukraine. It is noted that the incorporation of Ukrainian lands
into the Grand Duchy of Lithuania had a significant impact on the development of the
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legal culture of Ukrainian, Lithuanian and other peoples. It is emphasized that the Statutes
were created as a result of codification work in the country, and their provisions remained
in force for many centuries. The Statutes contain important material on the characteristics
of sectoral legal norms, the judicial system, the social and state system, as well as social,
political and economic relations that developed on the territory of the Grand Duchy of
Lithuania, including the Ukrainian lands. It is argued that the Lithuanian Statutes helped
to create an effective legal system in the State which had its own peculiarities, and which
was dominated by customary law and reflected the characteristic features of the historical
era. Based on the analysis of the Lithuanian Statutes, the author traces the specifics of the
evolution of the feudal state and feudal law in the Principality. It is argued that the Statute
of 1529 was characterized by the priority of private law and the proclamation of class
privileges, and the Statute of 1566 shows a fairly high level of legal technique and the
proclamation of a number of democratic principles. The Statute of 1588 already reflected
the foundations of the social and state system, state and legal ideas and the general level
of legal culture of that time. The author emphasizes that the Third Lithuanian Statute
clearly demonstrates the dual nature of law, which enshrines, on the one hand, the rights
of the ruling class of society, and, on the other hand, social protection of other segments
of the population. The author notes that the provisions of the Judicial Statutes were aimed
at building a democratic state governed by the rule of law, declared equality of all before
the law, sovereignty of the people and the State, responsibility of the government to the
people, and proclaimed legal protection of individual rights. Certain provisions of the
charters clearly obliged the head of state and state bodies to use exclusively legislative
norms in the exercise of their powers and to strictly protect the interests of the people
and the state.

Key words: state, state-building, law, rule of law, law-making, Statutes of the Grand
Duchy of Lithuania.

MocranoBka mpobaemu. Po3dynosa cyqacHoi 1eMOKPATHYHOI IPABOBOT ICPKABH BMArae Bpa-
XyBaHHs L1I0i HU3KK (DaKTOPIB i 0COOMMBOCTEH, HaNpalioBaHb y chepi npasa. Benuky pois y mpomy
aCIIeKTi Ma€ JOCBiJ yKPaiHCHKOTO AeprKaBo- i TPaBOTBOPEHHS Y pi3Hi icTopuyHi nepioau 3 xapakrep-
HUMH CHeUU(IYHUMH pUcaMU Ta aTpuOyTamMH. Y L[bOMY 3B 513Ky BaXJIMBUM € JIOCBia Benukoro kHs-
3iBcTBa JINTOBCHKOTO, KYIIM BIIPOJIOBXK 0AaraThoX pOKIB BXOJMJIA 3HAYHA YACTHHA YKPATHCHKUX 3€MEb.
[IporoJorieHi 1eMOKpaTH4HI TPUHIIMITK 3a3HAYCHOTO TIEPIOY CTaIH BAXKIMBUM MIAIPYHTSM PO3BUTKY
YKpaiHCBKOTO 1epiaBo- i TPaBOTBOPEHHS y HACTYIHI iCTOPUYHI EPiOAH.

Amnauis ocranHix gocuiukens i mybmikauii. Jlocnimkysana mpobnemarnka cTaaa 00’ €KToM Ha-
YKOBHX 3alliKaBJIeHb 3HAYHOI KIIbKOCTI BIIOMHX y4eHHX, cepent skux: B. I paziosa, C. Kisauos, P. Jlamienko,
I1. My3uuenko, A. [Tanbkos, B. Canenxo, I. Teprtok Ta inmri. BogHouac HaykoBHii iHTEpeC 10 1aHOT TeMaTH-
KU IOCTIHHO 3pOCTa€, a TOMY IIOCTAE norpe6a TMOJIAJTBIIMX KOMIUIEKCHUX HAIPallOBaHb y il cdepi.

He Bupiueni panime yacTunu 3araabHoi npodjaemu. [puitasarts JIutoBchkux CraryTiB cra-
JI0 ofiHi€l0 i3 HalOLIbIINX 1 HaMBAAMIMMX CcHPOO cUcTeMaTu3alii YMHHOIO 3aKOHOZAABCTBa Bennkoro
kHs13iBcTBa JInToBChKOTO. Taka komudikaliist nepeadayaia K psj MPUHIUITB Ta MPIOPUTETH MHCA-
HUX 3aKOHiB. [IporosonryBanocsk piBHICTb yCiX Hepel 3aKOHOM HE3aJISKHO BiJ] COLIaJbHOIO CTaHy Ta
MIOXOJKEHHSI, €THICTh TpaBa, BIpOTEPIUMICTh, BIAMOBIAAIBHICTh CY/UIIB Mepel 3aKOHOM, JTOTPHMAHHS
CYBEPEHHOCTI JieprKaBH, 110 J1a€ TMiCTaBH BBKATH iX BAYKJIMBUM JKEPEIOM MIPABOBIAIS B YKpaiHi.

MeTo¥0 AaHOY €TATTI € HOCIiKeHHs JINTOBCHKUX CTATYTIB K JDKEpesia IPaBoBIaAlsl B YKpaiHi.

Bukaaa ocHoBHOro marepiady. [lepini kpoku 1mono ykiaaeHHs JIMTOBCHKUX CTaTyTIiB CIIO-
cTepiraioThes e 3 nepuoi uBepti X VI cromitrst. ¥ 1529 poui Oyno yxnaneno Ilepmmii JIutoBchkuit
CTaTyT [2, c. 3-4], OCHOBHUM JIKEPEJIOM SKOTO OyJia Cyj0Ba PaKTHKa AePIKaBHUX OpTraHiB, HOPMHU 3BH-
4a€eBOro MpaBa, MICaHe NpaBo, okpeMi Hopmu Pycbkoi nipaau [1, ¢. 118]. ITpu npomy Oyna 3actocoBaHa
aJMIHICTpaTHBHA NMpPAKTHKA JEP)KaBHUX OPraHiB Ta 3aJy4eHi OKpeMi HOPMH IOJIBCHKOTO IpaBa, sKe
0OyJ10 TIepepoOIICHO BiAMOBITHO 10 MICIIEBHX MOTPEO.

ITix yac mixroroBku 1poro CraryTy HOro ykiajgadi BIeplie BUPIIIMIN HU3KY BUKIIOUHO CKJIaJl-
HUX TEOPETUYHUX Ta MPAKTUYHUX MTUTaHb. 3-IOMDK SKHX — PO3MEKYBaHHS HOPM IpaBa I0A0 OKPEMHUX
rajgy3eil, po3TauryBaHHs IX 32 BU3HAYEHOIO CHCTEMOIO, 3alPOBA/DKCHHS 0araTbox HOBHX IIOJIOKEHb,
paHimre HeBizoMux mpaBy Bemukoro xHs3iBctBa JIutoBehkoro. Craryt 1529 p. craB mepmmim y €B-
pOIIi CHCTEeMAaTH30BaHUM 310paHHIM 3aKOHIB Pi3HHMX Tajy3ei mpaBa. BiH OPUINYHO 3aKPINKUB OCHOBU
CYCHIJIBHOTO Ta JIEP>KAaBHOTO JaJy, IIPaBOBE CTAHOBHUINE KJIACiB, CTaHIB 1 IPyN HACENIEHHS, HOPAIOK



Teopist ma icmopis Oepxacasu i npasda; icmMopist NOMIMUUHUX | NPABOBUX YHueHD

YTBOPEHHSI, CKJIaJ Ta MOBHOBAXXEHHS JEAKUX OPTaHiB AEPXKABHOTO YHPABIiHHA Ta Cydy. Y NEpIIUX
TPBOX HOTO TIIaBaX MICTHIIHCS B OCHOBHOMY HOPMH JEpP)KaBHOTO IIpaBa, IPUHIUIIOB] MOJIOXECHHS 1H-
LIMX Tajly3ei NpaBa, y 4YeTBEPTOMY Ta M'STOMY — CIMEHHO—IILIFO0OHE Ta CIAJKOBE, Y MOCTOMY — TPO-
LecyalbHe, y CbOMOMY — KPUMiHAJIbHE, Y BOCBMOMY — 3€MEIIbHE, y J€B’SITOMY — JIICOBE TA MUCIIMB-
CBbKe, Y JeCcATOMY — IIMBiTbHE, B OAHHAAIATOMY, IBAHAAIITOMY Ta TPUHAAIITOMY — KPHMiHAIBHE Ta
KpUMiHaJbHO-TIpOIIeCyaibHe TpaBo [5, c. 21-22]. Po3ainu CraryTy AiTWiIMCs Ha CTATTi (QpTHKYIH).
BBaxaetncs, 110 criovatky y Craryti Oyio 244 (abo 245) crareit, y 30—x pokax X VI cT. 10 HbOT0 OYyJ10
BHECEHO JOTOBHEHHS Ta pelakuiliHi monpaBky. B pe3ybTari KiabkicTh cTaTeit 30inbpmmnacs 1o 283.

JIutoBebkuil CraryT 1529 p. nociayxuB Ai€BO0 0a3010 AJsl PO3BUTKY HACTYITHOTO 3aKOHOMAB-
cTBa 1 OyB rOJIOBHUM JDKepesioM mij yac migroroBku Craryty 1566 poxy. Hopmu I[1epiiioro JIutoBcbkoro
CraryTy Oyau HaJe)KHUM YHMHOM OIIPalbOBaHi 1 BHECEHI O HOBOIO KoAu(iKaliliHOro axry. ABTOpU
JIOKyMEHTa OCOOJIMBO YBaYKHO MIiTIMIIUIA IO YHHHAX HOPM 3BHYAEBOTO TpaBa, siki y Jpyromy JIutos-
CBKOMY CTaTyTi 3aiiMaloTh NOBOII BaxMBe Micue. [pxepenamu CTaTyTy CTaIM TaKoXK Cy[0Ba Ta aAMiHi-
CTpaTHBHA IPAKTHKa, MOCTaHOBH [laHM-pany 1 ceiiMiB, pimeHHs cyny Bemukoro kus3s. Bogrowac no-
CJIITHUKH BiZi3Ha4at0Th BIUTMB Ha CtaTyT 1566 pOKY HOPM Bi3aHTIICBKOTO, PUMCBHKOTO, Marie0yp3bKoro
Ta NOJIbCHKOTO IpaBa [6, c. 6].

COHiaHLHO €KOHOMIYHI 3MiHH, IO BiZ[GyBaHI/ICSI B cepem/mi XVI cT., BUKIHKATIH H&O6Xi,£(HiCTL
BHECCHHS 3MiH JI0 3aKOHONABCTBA. )10 TaKHX 3MiH, ICPeyCiM, CIIiJ{ BIHECTH 3pOCTAHHS Ta 3MILHEHHSI
(heonanbHOT BIACHOCTI, OCHIICHHS (PEOAIBHOTO THITY CElsH Ta iXHe 00e33eMelneHHs. Biponosx tpu-
BAJIOTO Yacy MPOJOBKYBAJIHU AiSTH CTapi HOPMH NPaBa, 110 BUKINKAIO KPUTHKY Cepe]] YUCICHHUX M-
XETCHKHX BEPCTB. Benke HeBIOBOJIECHHS TOrOYaCHAM ITPAaBOM BHparaja CepeIHs IUIIXTa 1 HOBI BEJIUKI
(heomanu, OCKIJIBKK MPaBO HE BiJJOMBAJIO PEajbHOTO EKOHOMIYHOTO Ta MOJITHYHOTO 3HAYCHHS Ii€T Ya-
CTHHH HUISIXETCHKOTO cTany nepxasu. pyruii JIutoBcskuit CraryTt OyB yBeneHuid y 1ito 3 1566 poxy.
BiH He nuie BiJIOMB HAKOITHUCHI 32 YBEPTh CTONITTS COIialibHI 3MiHH, a i 3aCBiIYUB 3pOCTAHHSI KOIH-
¢ikaropcbkoi TexHiku [4, c. 80].

3rigHo 3 npusineeM Jlrobminckkoi yHIT 1569 poky, Jpyruit CtatyT 30epiraB CHily YHHHOTO 3a-
KOHOJIaBCTBA Ha BiJ €IHAHMX BiJl Bennkoro kHs3iBcTBa Ta iHKOpriopoBaHux y Kopony [Tonbcbky ykpa-
THCHKHX 3eMJISIX, [I€ 3 4aCOM OTpUMaB HamiBodiwiiiHy Ha3By Boiuncbkoro CraryTy (a00 «BOJIMHCHKOIO
npaBay) [2, c. 6—7]. [Tonpu Bka3iBKK psiy CEMMOBHX MOCTaHOB, BonuHCchkuit CTaTyT %OIHOTO pasy HE
OyB HaJPYKOBAaHUI 1 HOIINPIOBABCS JIMIIE Y PYKOIUCHUX KomisiX. TekcT CraTyTy cilafaethes 3 14 pos-
JIUTIB, KOYKCH 13 SIKUX JUTUTBCS HA CTATTi (apTHKY/H). Y TepiioMy po3zaiii 3i0paHi HOPMH, IO TPOTroJIo-
LIyIOTh OCHOBHI IIPUHLUIIN ITpaBa Bennkoro KHA3IBCTBA, @ TAKOK HOPMHU, 1110 HAJIEXKATh O JEP>KaBHOTO
IpaBa Ta JEep:KaBHUX 3JI0YUHIB, y JIPyroMy — HOPMHU, L0 CTOCYIOTHCSI OOOPOHU 3EMCBKOI, TPETbOMY —
HOPMH IIPO TpaBa MUISXTH, YSTBEPTOMY — MPO CYJIIB 1 CYIH, M'STOMY — HOPMH CIMEHHO-IIITFOOHOTO
IpaBa, MOCTOMY — IIPO IHCTUTYT OMIKU, CbLOMOMY — IIPO 3allUCH Ta Mpofaxi (IIpo MpaBoO BiIUyKEHHS
MAa€TKIB 32 YMOBH 3aCTaBH Ta MPOAAKY), Y BOCBMOMY — CIIAJIKOBi, IEB'ITOMY — IIPO 3eMeINbHI CIIOPH,
JEeCATOMY — IIPO JIICOBI IPOMUCIIH, OAUHAIUATOMY — IIPO HACUIBCTBO Ta 3JI0YMHU NIPOTHU LIUIAXTH, J(Ba-
HaJIATOMY — IPO 3JI0YMHHU IPOTH MPOCTHX JIFOACH, TPHHAINATOMY — PO MAifHOBI 3JI0YMHH, y YOTUP-
HaJIITOMY — IIPO 3JI0YMHH 1HIIIOTO XapakTepy, 30KpeMa, Mpo (HeonanbHO-3aIeKHUX CEIISH.

IMoTpiOHO 3ayBaXkuTH, IO [IPaBOBI HOpMHU, BUKIaAeHi y CraryTi 1566 p., BinOuBanu npaBoBij-
HOCHHH TOTO yacy i 3a0e3reuyBaiy JAep:KaBHO-TIPABOBUH 3axXHCT iHTepeciB crany ¢eonanis. Jlo Haii-
B)KJIUBIIINX HOPM, BUKIafeHUX y CTaTyTi, BIAHOCATBCS HOPMH Jep:KaBHOTO IpaBa. BoHu Bu3Havanu
TEPUTOPIIO JEPKaBH, MOPSIIOK YTBOPSHHS Ta JisTIBHOCTI Jep:KaBHUX OpraHiB, paBa Ta MPHBLIE] ma-
Hylouoro crany. CTaTyT 3aKOHOJAaBYO 3aKpilMB MPUBLIET Ta YiIbHY PONb BEJIUKUX (eoaliB y aepKa-
Bi. 3a CrarytoM 1566 p. 10 yuacTi B oOMexeHHI BlIaau Bemukoro kHs3s 3aiydascs 1 ceiim. ITuranns
OTOJIONICHHSI BiifHHM, BCTAHOBIICHHS TOJATKIB Ta MPUUHSATTS HOBHX 3aKOHIB HE MOIVIM BHPINIYBaTHCh
BUKIIOUHO Benukum kuszeM 3 [laHu-panoro, a Maiu BUPINIyBaTUCh JIMIIE HA CHLUIBHOMY ceiimi. Bax-
nuBe 3HaqeHHs CTaTyTy MONArae 1e i y ToMy, MO BiH 3aTBEPAMB BaXKIIHBI 1EMOKPATHIHI IPHHIIIIA
i (pakTHUHO 3aK/IaB MiBAIMHU IPaBOBOI AepkasH [6, c. 6].

Tperiit Craryt Benukoro kHs3iBcTBa JInToBchKoro OyB npuidHsThil 1588 p. i MaB Ha MeTi y3ro-
JUTH JUTOBCHKE MPABO 3 MOILCHKUM. Lle Oylo BUKIMKAHO BETMKHMH COLaJbHUMHU Ta MOJITHIHUMU
3MiHaMy, 10 BinOyIucs y 3B'A3Ky 3 BTUICHHSIM Yy >KUTTS akTa JIroOnincbkoi yHii 1569 p. [7, c. 5]. 3 nieto
METOK0 y 1569 p. Oyi0 cTBOpEHO KOMICII0, sIKill gopyuanocs ysrogutn CTaryT i3 moibChbKUM TpaBoM
[2, ¢. 9]. 3romom Oy 1mIe OfHA KOMICid, ka, OYeBHHO, i ykiana Craryr 1588 poky. Jlo cknany miei
KOMicii BXOAWIM HalBiZOMILlI OPUCTH CBOTO 4acy Ta OKpeMi 1ocajoBi ocobu Bemukoro kus3icTBa
JIutoBcbkoro. @opmanbHo Ais HOBoro JIutoBchkoro CTaTyTy He MOLIMPIOBANACS HA YKPATHCHKY TepH-
TOpito, aje nocTynoBo TperboMy CraTyTy BAanocst BUTicHUTH nomnepennii — Jpyruil. Ile BinOynocs
3aB/ISIKM HEOJIHOPA30BUM IyOITiKaIlisiM JokyMeHTa y 1588 p. cTapo0isiopyCchbkor MOBOIO, i B OAAIIBIIO-
My BripozoBx 1614, 1619, 1623, 1648 pokiB — nosbchKoro MoBoto [9, ¢. 51-52].
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IMpuHnunose nepskaBHO-NIpaBoBe 3HaYeHHs CtatyTy 1588 p. momsrano B ToMy, 110 BiH Ha 3aKOHO-
JIaB4OMY piBHI 0(opMUB 30epekeHHsT Benmkoro kHs3iBcTBa JINTOBCHKOTO B IKOCTI OKPEMOT caMOCTiifHOT
JIep>KaBH, HE3BKAKOYM Ha BiqMoBinHI akTH JIroOmiHchkoi yHil. Po3poOnuku CraryTy He mependaqmim
y HOro CTpyKTypi K01HOT HOpMH, 1110 MOIVIa O HALIIKOIUTH AepKaBHiil camocTiiiHoCTi KHs31BCTBA.

Crpykryprao Craryt 1588 poky cknamaerbes 3 14 po3finiB, y sSkux MicTUThCs 487 crareil.
Jlo mepioi YaCTUHM HajexaTb Pi3HI 3a CBOEIO MPUPOAOI0 HOPMU, SKi MOXKHA MOAUIMTH HA JBi Ipy-
[TH: HOPMH, TIOB’sI3aHi 3 OCHOBHUMH HOPMaMH, 1 AeiHITUBHI HOPMHU MOKapaHb 3a JIEPXKAaBHI 3JIOYHHU.
YV npyromy po3aiii MiCTATBHCS MOJOKEHHS PO HECEHHS ABOPSIHAMM BilCHKOBOI ciyx0u. Tpets masa
BCTAQHOBJIIOE HOPMH IIMBITEHOTO IpaBa. 30KpeMa, JeKiIapyBaacsi HEHOpPYIIHICTh KOPJOHIB Bemmkoro
KHs31BcTBa JIMTOBCHKOTO Ta 30epekeHHs CBOOOIN. XapakTepHo, 1o Craryt 1588 p. Bke MiCTHB CTaTTi
PO BiMOBIJAJIBHICTD HNIISAXTHYA 32 BOMBCTBO NPOCTOI JroauHu [9, c. 52].

3ayBaxnmo, 1110 BranHs CraryTy 1588 p. Mallo BEIMKe 3HAYCHHS sl TIONAIBIIONO CTAHOBJICHHS
npaBa He Juiue B YKpaiHi, a i y Jlutsi. Lle GyB BenmKkuii KpOK y pO3BUTKY HpaBOBOI JyMKH 1 Bmo6pa>1<eHHs[
3MiH, IO BigOymucs B eKOHOMl‘IHOMy po3BUTKY. JJOKYMEHT, CTBOpEHHIT I HaIPYKOBAHUH CTapoyKpaiH-
CBHKOIO MOBOIO, OyB 3p03yMiNINI{ U1l BCHOTO HaceleHHs. Taka cucTeMaTn3anisi XapakTepu3yeThCsl 3HAYHIM
HAYKOBUM 1 IPaKTUYHUM piBHEM, a JIutoBchbkuil CraryT OyB UMHHUM 3aKOHOM ax 0 1840 poky.

Hocanimxyroan Jlutosebki CraryTn, BueHi 3BEPTAlOTh yBary Ha IEBHHIA Iyalli3M iXHIX HOpM
[9, c. 52]. lexnapyioun 3Ha4Hy KiIbKICTh IEMOKPATHYHHX MPUHUMIIB, BOHA BOAHOYAC Nepeadaday
TIOJIOXKEHHS! IIPO 1PaBa i NPUBLIET LULSIXTH TOWO. BogHOpa3s J0KyMEHTH MiCTHIM HOPMH, IPUTAMAHHI
came IUIsl ZOCIiKyBaHoro nepiony. Tak, nependadaBcst MPUHLUI PIBHOCTI BCIX MEper 3aKOHOM, X04a
3aKOH He OyB piBHUM JUIS BCiX, Oynu oOMexeHi Jxeperna paOCTBa, 4iTKO BPEryIbOBYBaIUCS MUTaHHS
BUHM Y 3710umHi. CTaTyTaMH IIUPIIIE HATaBaIKCS [TPaBa Bi[4yKEHHS BIACHOCTI, BKa3yBaBCsl peiriiftHui
yKIJIaJ1, nependadaucs HOpMH, 110 0OMEXKYIOTb Bllaly KHsI3s 1 paBisa4oi BepxiBku [3, c. 13].

Oxkpemi cTaTTi 3000B's13yBasi BeTMKoro KHsI3s1 Ta OpraHu YIIPaBIiHHS JEPKaBOO BiAMOBIIHO J10
3aKOHY MIKJIyBaTHCS MPO JAepkaBy Ta HapoA. s qymka ocoOnmBo BupakeHa B nepenmoBi 1o CratyTy
1588 p. Ykmamaui Ta pemakropu CraTyTiB BHECIN 0 HHX JesKi MOAEPHI HOPMH, IIJO0 OCTATOYHO BHBE-
110 JlutoBebki CtaTyTH Ha OJfHE 3 TIEPIINX MICIb Cepell IaM’ITOK €BPONEHCHKOro (e0aIbHOTO MpaBa
[8, c. 526]. Tperiii JIuroBchkuii CraryT (1588 p.) y cydacHiii iTepaTypi po3nIsAA€ThCS SIK IEPeXiAHUM
nmokymeHT Bin CepeaupoBiuust 1o HoBoro vacy [9, ¢. 53]. Bonnovac JIutosewki CTaryTH cranu aKepe-
JIOM IIpaBa, 30eperin pychKi IPaBoBi TpaauLil 1 HAJTEKHUM YMHOM BiI0Opaskaly CyCHUIbHI 3MiHH, 1110
BiJI0yBaJIMCs y JIeprKaBi y pi3Hi miepioau 11 iCHyBaHHSI.

BucnoBku. Cratytu Benukoro kus3iBcTBa JINTOBCHKOTO CTaIM BaXKIIMBUMHU 3aKOHAMU, SIKi OyITH
peani3oBaHi Ha 3eMiIX Benukoro kHs3iBcTBa JInToBChKOro. BoHU BN COO0I0 KOAEKC IIpaBa B Jep-
JKaBl Ta yBIOpaJlii HOPMH IMBIJIBHOTO, CIMEHHOTO, JIEPKaBHOTO, KPUMIHAIBHOTO i TpPOIIeCyaIbHOTO
npaBa. CTaTyTH IPOroJIONIyBali IPUHIUI PIBHOCTI yCiX Iepel 3aKOHOM, 0OMEXyBalu BlIaay rOCIO-
Jlapsi 1 mMaHyroo4o1 BepXiBKH, Bilirpaid 3HAYHY POJIb y MPOIIECi CTAHOBICHHS MPABOBIAIS B YKpaiHi.
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CYYACHI IIAXOAU 1O PO3YMIHHS CYTHOCTI
IOPAJTAYHOI BIIMOBIAAJBHOCTI

MODERN APPROACHES TO UNDERSTANDING THE ESSENCE
OF LEGAL RESPONSIBILITY

CrarTs IpUCBsiUCHA aHANII3y CyYaCHHX ITIIXOMIIB 10 PO3YMIiHHSI CYTHOCTI FOPHANY-
HOi BiAmoBifaabHOCTI. 1le HacTiNbKkH 0araTOCTOPOHHE CHCTEMHE SIBHIIE, IO PO3IJIs-
JlaTy Horo HeoOXigHO 3 0araTbOoX TOUOK 30pY: 3 TOUKH 30pY CAMOCTiHIHOIO iHCTUTYTY
CHCTEMU IIPaBa, K PI3HOBUJ COLIAIBLHOI BiANOBIJAIBHOCTI, SIK COLIAJIbHUN PEryssTop
1 inm. Takox Hed IHCTUTYT 3aJIeKHUTh BiJ 0ararbox (GakTopiB Jep:KaBHO-NPABOBOTO Ta
comianabHOTO Xapakrepy. Lle miaTBepKye AMHAMIUHICTD, CHCTEMHICTh FOPUANYHOT Bijl-
MOBIJIAJILHOCTI, a IIe MOTpeOye MOCTIHHOTO JOCIIIKEHHS TCHICHIIIH 1 pe3ysIbTariB 3MiH
Yy PO3yMiHHI 1 TPaKTyBaHHI TEOPETUKO-METO/IOJIOTTUYHUX 1 MPAKTUYHUX 3acaj] peaizamii
IHCTUTYTY IOPUIUYHOT BiIIOBINAJIbHOCTI.

Mero10 CTaTTi € aHaJi3 HAyKOBUX MiJXOMiB JO PO3yMiHHS CyTHOCTI 1 popM ropuany-
HOI BINOBIAAIHOCTI B Cy4aCHOMY CBITi.

B 0CHOBI IOpUANYHOT BiIITOBITATBHOCTI JIGKHUTH AEPIKAaBHO-TIPABOBHI MIPUMYC, SIKHI
MOYKHA BUKOPHCTOBYBATH 3 PI3HOIO CHIIOKO 1 4acTOTO. [IpOoTSrom JitochKoi ictopii op-
MYBQJIUCh OCHOBOIOJIOXKHI MPUHINIH, IO OyJIU MTOKJIaeHi B OCHOBY ITpaBa SIK CUCTEMH,
1 sIKi 3HAWIIM CBOE BiZOOPaXXEHHS B CIIPAaBEIIMBOCTI, PIBHOCTI, 3arajJbHO000B I3KOBO-
CTi, BEpPXOBEHCTBI IIpaBa. be3nepeuHo, uu MPUHLUIN IPOAOBKYIOTh JISKAaTH B OCHOBI
nporiecy GopMyBaHHs ITpaBa, aJjie, He MOXKHA HE BU3HAYHUTH 1 TOTO MOMEHTY, 1[0 OCTaHHi
ciMIecsT POKiB IPOXOIMIIA IHTEHCHBHA TyMaHi3allis IOPHIMYIHOI BiIIOBITaIEHOCTI, IO
MIPU3BENIO J0 JACSKUX HEraTHBHUX HaciaiakiB. Cepex HUX MOTPiOHO BU3HAYUTH Te, IO B
KpalHax 3 aBTOPUTAPHUMHM 1 TOTAJITAPHUMH TOJNITHYHUMH peXkuMamMu chopmyBaach
BCE/I03BOJICHICTh TOBEIHKU 5K 3 OOKY JiepKaBH, Tak 1 3 OOKYy OKpeMO B35TOi OCOOH.
Ile mopymurye cyTHICTH CHpPaBEIJIMBOCTI, (OPMY€EThCS MEPCOHI(DIKOBAHICTh peaizarii
I0pUANYHOI BifnosiganpHoCTi. Ha 3MiHy cuii mpaBa NPUXOUTH MPaBo CHiH. Takuid,
MOXHA CKa3aTH, CHHYCOIIHHUIi IIPOLEC PO3BUTKY IOPHAMUHOI BiIIOBIAAILHOCTI [OKA3ye
3MIHHICTb K CYCILIBHOI CBiIOMOCTI B3araii, TaK i IPaBOCBIIOMOCTI iHAKMBIAYaIbHOIO
1 KOJISKTHBHOTO XapakTepy sIK YaCTHHHU CYCIIBbHOI cBioMocTi. Tox Tpeba BiI3HAYHUTH
TaKi TEOPETUYHI O3HAKU FOPUIMYHOT BIAMOBIIATBHOCTI, IK CHCTEMHICTh, THHAMIYHICTb,
cTaliIbHICTh, 00’ €KTUBHICTh, ICTOPUYHICTB.

Knrwwuosi cnosa: coyianvra 6i0nosioanvbricms, HpUOUHA 8i0N0BI0ATbHICIb, OUHA-
MIUHICMb, NPUHYUN CRPABEOIUBOCTNI, COYIANbHA NPUPOOA IOPUOUYHOT 8I0NOBIOAILHOCTII.

The article is dedicated to the analysis of contemporary approaches to understanding
the essence of legal responsibility. This is such a multifaceted systemic phenomenon that
it needs to be examined from many perspectives: as an independent institution of the legal
system, as a type of social responsibility, as a social regulator, and more. This institution
is also influenced by many state-legal and social factors. This confirms the dynamic and
systemic nature of legal responsibility, which requires constant research into trends and
outcomes in the understanding and interpretation of the theoretical, methodological, and
practical foundations of the implementation of the institution of legal responsibility.

The purpose of the article is to analyze scientific approaches to understanding the
essence and forms of legal responsibility in the modern world.

© TOPOIT M.O. — acmipant kadeapu Teopii JepkaBu 1 MpaBa, KOHCTHTYIIIHHOIO MpaBa Ta
JIep’KaBHOTO yrpaBitiHHs (JIHINpOBCHKMIA HalliOHANTbHUI YHiBepcenTeT iMeHi Osecst [oHuapa)
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Legal responsibility is fundamentally based on state-legal coercion, which can be applied
with varying degrees of intensity and frequency. Throughout human history, fundamental
principles have been developed and enshrined in the foundation of law as a system, reflecting
justice, equality, universality, and the rule of law. Undoubtedly, these principles continue to
underpin the process of law formation, but it is also important to acknowledge that over the last
seventy years, there has been an intensive humanization of legal responsibility, which has led
to some negative consequences. Among them is the fact that in countries with authoritarian and
totalitarian political regimes, permissiveness in behavior has developed on the part of both the
state and individuals. This undermines the essence of justice and leads to the personalization of
legal responsibility. The rule of law is replaced by the law of force. This sinusoidal process of
the development of legal responsibility reflects the changing nature of societal consciousness in
general, as well as the legal consciousness of individuals and collectives as part of that societal
consciousness. Therefore, it is necessary to highlight the following theoretical features of legal
responsibility: systemic nature, dynamism, stability, objectivity, and historicity.

Key words: social responsibility, legal responsibility, dynamism, principle of justice,
social nature of legal responsibility.

Beryn. FOpuanuHy BiANOBiIadbHICTh, SIK CKIaJHE COLajIbHE SBHIIE, MOXKHA PO3IIISAATH 3 JIe-
KIJIbKOX TOYOK 30pY — 3 BU3HAUEHHs 1 MicLi y CHUCTeMI IPaBOBUX SBUIIL Ta il poJIi K COLIaIbLHOIO pery-
JsTopa. SIK ofuH 13 HalO1IbII €()EKTUBHUX IHCTUTYTIB PETYIIIOBAHHS COLlialbHUX BITHOCUH, IOPHIUYHA
BIZIMOBINANIbHICTD (POPMYETBCS 1 3aCTOCOBYEThCS BIIIOBIIHO 10 Oaratbox (akTopiB — GopMu gepixa-
BHU, CTaHy MPABOBOT KyJBTYPH i IIPABOCBIIOMOCTI BiAMOBIIHOT JFOIACHKOI CIIIBHOTH, TIPABOBOT CUCTEMHU
i Oararbox iHmMX. [le miATBEep/PKY€E AYMKY MpO Te, IO FOPUANYHA BiAMOBIIAIBHICTh € TUHAMIYHAM
SIBUIIIEM, 110 TOBMHHO BIJIMOBIJIaTH iICTOPUYHAM yMOBAM, IO CKJIAJIUCS B Till 4M iHIIIH KkpaiHi. | xoua
BBQ)KAETHCS, 110 OCHOBHI NMPHHIUIHK [IPaBa € aKCIOMaTHYHUMH, aje, Tpeda 3ayBa)KHTH, IO IX 3MICT
MOJKe MIEPETBOPIOBATUCS 3ri/IHO 31 3MIHAMH, 1O Bi0yBalOThCS y BiLmOBi/:LHOMy CYCHiNbCTBI.

CBiToBa Cy4acHiCTh XapaKTePH3Y€ThCs POSBOM 3MiH LHUBLIi3aLiHOr0 XapaKTepy, a sk 1oKasa-
J1a icTopisi, came y Taki nepiozn BinGyBatoThCs 3MiHH B CYCIIIBHIN PaBOCBIZOMOCTI i, B TIEpILy 4epry,
Y PO3yMiHHI CIIPaBEUTUBOCTI, SIK 3aCaJHHYOTO IPUHIIUITY 1 TIpaBa, i FOpUINIHOI BiAmoBigaapHOCTI. Tox,
MTOKH 1IeH MPOIEC 3HAXOAUTHCS B MIOYATKOBIN cTaii, HEOOXIIHO AOCHIIUTH CydyacHE PO3YMIiHHS CyTHOC-
Ti FOPUIMYHOT BIAMOBIANBHOCTI JUIsl TPOTHO3YBAHHS 3MiH MMiJXO/IB JI0 BiJITBOPSHHS MPUHIIMITY CIIpa-
BEJUIMBOCTI B IOPUANYHIN BianosigansHocTi. Ha Ham nomia 1i 3MiHu OynyTh IPOXOAUTH 000B’3KOBO,
a B sIKill OiK — IOCMJICHHS UM MOJAJIBIIOT I'yMaHi3alil — HOKaXke Jac.

IMocTanoBka 3aBraHHs. MeTOIO CTaTTi € aHATi3 HAYKOBHX MiJXOMIB IO PO3YMIHHS CYyTHOCTI
i GOpM FOPHUIUYHOI BiAMOBIIATBHOCTI B CY4aCHOMY CBITI.

Pe3yabrarn gocainkenns. Bix moyarky mpaBoBOro peryiaroBaHHS CyCHUTBHAX BiTHOCHH, I0pH-
JIUYHA BiJINOBINABHICTE Ha0y/1a 03HAK MOKAPaHHS 32 MOPYIICHHS, OOMEXEHHS MPaB MPaBONOPYIITHAKA
Ta HOro BiAMOBIAANBLHOCTI epes MOTEPIINM MiJ 6e3nocepeHiM BILIMBOM AepiKaBU. ToMy, BUXOASIH
3 COL[AJIBbHO-IOPUIMYHOI IPUPOIH FOPUANYHOI BiIIOBINANBHOCTI, el IHCTUTYT MOKHA BU3HAYHUTH SIK
JIUHAMIYHUH 1 IETEepMiIHOBAHUH, TaKUi, 10 OE3MOCEPEHBO 3AJICKUTH BiJl 3MiH COLIIAIbHUX BIJIHOCHH
1 BITHOCHH MiXX CyCIIJIBCTBOM Ta JIEPIKaBOIO.

Ha namry ayMmky, rmepiojy MUPHOTO iCHYBaHHsI JIFOJCTBA Ticis J[pyroi CBITOBOI BiliHH CTBOPHB
YMOBH JJIsI JIOKaJIbHUX TOPYLIEHb MPaB JIOAMHH B iHTEpecax OKpeMHX oci0, rpyn um gepxkas. Dop-
MAaJIBHO IIi TIPaBa iCHYIOTb, aJie CKIJIAJIOCS Biq4yTTsl O€3KapHOCTI Ta YHUKHEHHS BiJIIIOBIIaIbHOCTI 3HA4-
HOIO TPYTIOK0 0Ci0 3aJIeXKHO BiJ iX CIIy>)KOOBOTr0O a00 MarepiabHOro cTaHoBHIa. Lle monoxeHHs He mpo-
HUKJIO JI0 BCIX BEPCTB HACEIEHHs, ajie HOoro MUpPOKe PO3NOBCIOIXKEHHS, HA JKaJlb, OUEBUIHE.

Tpeba 3ayBaykKHTH, [0 HAYKOBIII OCTAaHHIM YacOM He MPHUIULUTH JOCTAaTHBOT YBaru J10CIiPKEeH-
HIO TpaHC(OpMAIIil CyTHOCTI FOPHIUYHOI BiJIIIOBIAATBHOCTI, MOXKIIUBO, BBAKAIOUH, 10 I[HOTO MPOIECY
He Bi0yBaeThes. [IpoTe, sKio O 1ie He BiI0yBaIoCh, HABPSI/l UM BUHUKIIM O CydacHi BOEHHI MOJIT B pi3-
HHUX KyTOYKax CBITy Ta MiATPUMKA MPAaBUX PyXiB Y KpaiHax 3axinHoi €BporH.

Cepen 3aKOpIOHHUX aBTOPIB, L0 JIOCIIKYBAINA CaMe MPUPOJLY BiAMOBIIANIBHOCTI B FOPUAMYHO-
My ceHci MoxxHa Ha3Batu Jxxona ['apanepa, I'epGepra ['apra, Anexa Banena ta inm.

B nepuromy ece «BeTynn 10 BUBUCHHS MIPUHITHINB TOKapaHHsD» cBOET BitoMoi nparti «ITokapaHHs
1 BIATOBINANBHICTEY, WO Oyia HagpykoBaHa wie y 1968 poui, I 'apt sayBasuB, 1m0 icHye Gararo Bu-
3HaYeHb TEPMiHy «IIOKapaHHs», B TOMY YHCI i pinocodcbkix. Ae BiH BBaxae 3a HCOOXIAHE BUILIATH
I'STh CJIEMCHTIB, Ha SIKi OTPIOHO CHMPATHCS NPH BU3HAYCHHI NOKApaHHs: «S] BU3HAYY CTaHIapTHUIL
a00 EeHTpANbHUN BHITA/IOK «ITOKApAaHHSD) 3 TOYKH 30PY I'SITH €JIEMEHTIB!
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(i) BoHo mae Bxittouary 0i1b a0 1HIII HACHIKH, IKi 3a3BUYall BBAXKAIOTHCS HENPHEMHUMHU.

(i) e moBuHHO OyTH 3a MOPYLICHHS IPABOBUX HOPM.

(iii) Ile mae OyTu paxruuHuil a00 IMOBIpHUII IPAaBONOPYIIHUK 32 3JI04UH, KU CKO{B caMe BiH.

(iv) BiH moBMHEH HAaBMUCHO BBOAUTHCS JFOABMH KPIM TIPABOIIOPYIIHHKA.

(v) BoHO MOBHHHO OyTH BCTaHOBJICHE T4 KEPOBAHE OPTaHOM BIIA/IH, IKUH CTBOPCHUI ITPABOBOIO
CHCTEMOIO, TIPOTH KO CKOEHO TpaBomnopymienHs [1, c. 5].

Taki monoxenus, Ha TymKy I. T'apra, € cTanAapTHUMHY 1 BU3HAYaIbHUMU AJIS1 XapaKTEePUCTHKH
[OKapaHHs. AJe BiH TaKOX 1 PO3NISHYB 1 HECTaHAAPTHI €l1EMEHTH, SIKi Oe3MoCepeHbO CTOCYIOThCS
MOKapaHHs, ajie MOXKYTh BILUTMBATH HA BU3HAHHS JIii POTUIIPABHUMH, SIKi 3aCITYTOBYIOTH (200 HaBIIAKU
HE 3aCIIyrOBYIOTh) Ha BU3HAHHS IX SIK 3JJ0UMHHUX:

«a) Haxmazmeni abo 3acTocoBaHi TIOKapaHHs 3a MOPYIISHHS IPABOBUX HOPM 1HIIUMH Cy0’€KTa-
MH, HiX OQIiHHUMHE 0CO0aMH (JeIIEHTPaTi30BaHi CaHKIIIT).

(b) MokapanHs 3a MOPYIICHHS HETIPABOBUX TpaBHII a00 Haka3iB (MOKapaHHS B CiM'T UM IIKOJI).

(¢) BactynHuibke a00 KOJICKTHBHE MIOKapaHHs MIEBHOTO YICHA COLIaNbHOI IPYIH 3a JIiT, BANHEHI
iHIIMME 6e3 MONePeJHbOr0 JO3BOILY, 30X0UEHHSI, KOHTPOJIIO a00 1OCTYILY.

(d)ITokapanss oci6 (1HIIUX, HIXK 3T1AHO 3 (C), SIK1 HACTIPAB/1 HE TOBUHHI Oy T IPAaBOIOPYLIHUKAMHU.

OCHOBHE 3HaUSHHSI IePETiKy IUX HECTAHJAPTHUX BHUIIA/IKIB MOJISTAE B 3a1100IraHH1 BAKOPUCTAH-
Hs TOTO, 1o [. ['apT Ha3uBae «BU3HAYAIBHOIO 3yIIMHKOIO» B OOTOBOPEHHSX MoKapaHHs. L{e 3moBxuBa-
HHSI BU3HAYECHHSIM, OCOOJIMBO CIOKYCIIMBE, KOJM BHKOPUCTOBYIOTHCS yMoBH (ii) 1 (iil) craHmapTHOrO
BUIIAJKY B apIyMEHTAL1 IPOTH YTUIITAPUCTCHKOIO TBEP/PKEHHS, 110 IPaKTHUKA IIOKapaHHs BUIIPaBlaHa
CIPUSTIMBUMU HacJiIKaMu JOTPUMAaHHs 3aKOHIB, sKi BiH 3a0e3neuye [1, c. 5].

Takuii KOMITIEKCHUH ITIX1J1 10 pO3mIsLay AeQiHilii «TOKapaHHsD MOKa3ye CKIIaAHICTh 1 OaratorpaH-
HICTh I[OTO SIBUIIA. A MU 3BEPHYJIUCS JI0 AOCII/PKEHHS i€l AeiHiLlii, TOMyY 1110 BBaYKAEMO, 10 TTOKAPAHHS
€ OCHOBOI FOPHJIMYHOT BiZINOBIAILHOCTI. AJie TpeOa BiZI3HAYUTH, 1110 aBTOPU-TIPUXHIBHUKA MTO3UTHBICT-
CBbKOI KOHIICMIIIT B TIPaBi peTeNIbHO PO3MISIAIOTh TUIBKA KPUMIHAIBHY BiINOBIIAIBHICTh, HE MPUILISIOYN
JOCTaTHBOI yBaru iHIIMM BUAAM IOPHINYHOI BiIOBINAIBLHOCTI. B mparsix HayKoBLIB LIbOIO HAIPSMY BBa-
JKaJIOCh, 1110 B OCHOBI IHIIMX BUJIB BiJNOBIIAIbHOCTI (KpiM MONITUYHOT) JIEXKUTh HE IOKAPAHHS, a JEsIKe
oOMexKeHHsI IIpaB 1 MoAuIuBOcTell. ToMy, JOCTaTHBO MOBHO 3PO3yMITH, L0 JIEKHUTh B OCHOBI IOPHAUYHOL
BiIMOBIIAJTBHOCTI, MOKJTMBO TUTBKH PETEIIBHO IOCIKYFOUYN KPUMIHAIIBHY Bi/IITOBIaIbHICTb.

[Ipu npoMy MoOKapaHHS PO3MISAAETHCS SK CTPAXKIAHHS, [0 HECe BUHHUM 3a cBOT MistHHS. TyT
Tpeba BigzHaunTH cnenudiunicts migxony I. [apTa 10 po3yMiHHS IBOTO CTPaXKAAHHS: «CTPAKIAH-
HS CIIOKYTY€ETBCS — IIEPETBOPIOETHCS 3 IIOraHOIO Ha J0Ope — uepe3 HOoro 3B°30K 13 BUMHEHHSM 371a).
MeTol0 KpUMIHAIBHOIO MOKAapaHHs € KoMIeHcaliliHa Burofa. CkiafHe 3alUTaHHS: 10 BBA)KA€TbCS
KOMITEHCaIiifHO0 BUTonot0? ['apT BBaXkae, 10 3MEHIISHHS KITBKOCTI MPaBOMOPYIIEHb Y MalOy THHOMY
KBaJTiiKy€eThCs SIK KOMIICHCAIlIIHA TepeBara KpUMIHAJILHOTO TIOKapaHHs. 3aKOH, KapaybHi 3aX0I1 MO-
JKYTb CIPHATH [[bOMY 3MEHIIEHHIO PI3HUMH CIIOCOOAMM: IIUISIXOM CTPUMYBAHHS, IIUIIXOM I'POMaICHKOT
OCBITH, IIISXOM HEII€3aTHOCTI, IUIIXOM pealimitarii Tomo. Ane sik 6u 1e He Oyio 3po0iieHo, Biamo-
BiJiHA BUT0Aa, BBaXkae ['apT, mosisirae B mipaxyHKy MailOyTHIX KpPUBJ, sIKi, 3aBISIKM CUCTEMI, HIKOJIU HE
OynyTh ckoeHi. CMepTHa Kapa 3a BOMBCTBO, BBaxkaB ['apT, Moxe OyTu BUIPABAAHOIO JMIIE TOAI, KOJIU
(30KpeMa) 3aBIIIKH 1 3aCTOCYBAHHIO JOCTATHS KITbKICTh BOMBCTB 200, MPUHAIIMHI, TOCTATHS KUIBKICTH
JOCHTH TSDKKUX 3JI0YHMHIB 3aJIMIIAI0THCSl HEBUMHEHNUMH [ 1, €. Xiv].

1 B3aramni, 3a I. [apTomM, MeTa KpUMIHAJIBHOTO 3aKOHOJABCTBA TOJISITA€ Y BCTAHOBIICHHI THUITIB
HOBediHKH (Y L[bOMY BHIQJIKy BIJIOBIIHOCTI BXE iCHYIOYOMY MOPAJIbHOMY 3aKOHY) SIK IOPUANYHHX
CTaHJIAPTIB IMOBEIHKYU Ta 320€3Me4eHH] iX JOTpUMaHH.

Tobro, pesromyroun mizxin I'. I'apra 10 BUSHAYCHHS CyTHOCTI IIOKapaHHs, IK OCHOBH FOPHIAY-
HOI BI/NIOBINANbHOCTI, TpeOa BIA3HAYUTH, IO IIOKAPAHHS MA€ SIK IICPCICKTHBHY, TaK i PETPOCTICKTHBHY
xapakTepucTHKU. Ha Horo qyMKy, ToKkapaHHs TIOBHHHO 3aCTOCOBYBATHCS TUIBKH IIOAO 0Ci0, IO JIHCHO
BYMHWIIM 37104MHHI 1. [To-npyre, mokapaHHs TOBUHHO OyTH 30CEPEPKEHO Ha CTPaXK/IaHHI, SKE IPHU3Be-
I 10 TIePEePOKEHHS 0COOH 3TOUMHILL, TOOTO, Ul Horo Onara, Iyt yTpUMaHHsS HOTo BiJ 3JI0YMHHUX
Iii B mofanblioMy. I, mo-Tpete, npuKiiaja MOKapaHOTO 3JI0YMHLS MOXKE YTPUMATH 1HIIUX OCi0 Bif mo-
PYLLIEHHS 3aKOHY.

Jlxon T'apanep y cBoiil poboti «IIpaBomopymeHHs Ta 3aXHCT: BUOpaHi HapucH 3 (inocodii
KpUMiHaJIbHOTO MpaBay (2007) Buainue crieiudivyHi BUIH FOPUANIHOT BiIMTOBIJAIILHOCTI, a caMme — Ha-
ciinkoBy (3a P. JIBopkinuM) i ocHOBHY. HacuijikoBa BiANOBINANBHICTH OB’ s13aHa 3 0COOMCTUMH TIepe-
YKMBaHHSAMM 0COOH, 110 BYMHUIIA PABOIOPYIICHHS.

Sk BBaxkae [Ix. apnuep «IlloiiHO MM yCB1IOMIIIOEMO, IO 3pOOMIIM IIOCH HENPABUIILHE YU
[IOMMJIKOBE, MM IIOYMHAEMO LIYKaTH BUNpaBAaHHA Ta BuOaueHHs. YoMy 1e Tak? MoxHa cka3ary, L0
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BIIMOBI/Ib O4eBUAHA. BumnpapnoByroun abo xoua O BUOa4aroun Hallli HEMPABUIIbHI BUMHKH Ta IOMUJI-
KU, MM MOJKEMO YHUKHYTH HEOOXiHOCTI HECTU 4acTHHY a00 BCl HENPHEMHI MOPAJIbHI YU IOPUANYHI
HACJIIAKH, TTOB'sI3aHi 3 1X 3aiiicHeHHsIM. MU MOKE€MO YHUKHYTH BIATIOBIIaIbHOCTI 3@ ITOKapaHHs ado J10-
KOpH, 000B'I3KY BiJIIIKOyBaHHS a00 BUOAYEHHS, BTpATH MpaBa Ha JOMOMOTY YH KOMIICHCAITi10, 200 1H-
X HeOakaHUX 3MiH Y HAIIOMY MOPaJbHOMY UM TIPABOBOMY CTaHOBHILI. KopoTie kaykyun, MH MOXKe-
MO YHUKHYTH MPUTSITHEHHS JI0 BIMOBIAIBHOCTI 3a T€, 1110 CTAJOCs HE Tak [2, ¢. 177]. BueHuii BBaxae,
110 [PAaBONOPYILIHUK a00 0c0o0a, 110 BUMHMIA HEMOPAIBHHUN MPOCTYIIOK, HAMAra€ThCsl BUIPABIATHCS
SK TIepesl CNIBHOTOI0, TaK i nepes caMum co6o10. ToOTO, YHUKHYTHU BiANOBIJaIbHOCTI, HABITH AKILIO
HENPAaBOBUH 4 HEMOPAIbHUA MPOCTYIOK PealbHi, YABIAIOUM, IO 1€ MOXKINBO. | B IPosoBk 375y~
BaHHs CyTHOCTI BinoBitanbHocTi, JUK. ['apasep npornoHye wwie OAuH BUI BiNOBIAAILHOCTI — OCHO-
BHY BiJIIOBiaJIbHICTh. UMM BOHA BiIpI3HSIETHCS BijJ HACHiAKOBOI BianmoBinansHOCTI? [lo-niepimie, THM,
o ocoba yCBIJIOMJIIOE CBOE TOPYIICHHS TIPABOBOTO YM MOPAJIbHOTO Xapakrepy. Ilo-mpyre, i ocodu
HE HAMararThCsl BUIIPABIOBYBATUCS Y CEHCI HACIIZKOBOI BiJITIOBIAaIbHOCTI, ajie MOTPeOyOTh BUITPAB-
JIAaHHS B CHJIY CBO€i COLialIbHOT 3pisiocTi: «BiANoBiiaibHICTh B OCHOBHOMY CEHCI — 1€ HIIIO iHIIe, SK
37IaTHICTh MPOTIOHYBATH BUTIPABIAHHS Ta MOSCHEHHS. Y TepMiHaXx, sKi MU 9acTillle BAKOPUCTOBYEMO, 1€
3[1aTHICTh NOSICHUTHU cele, 1aTu 3po3yMijie MOSICHEHHS CBOIX Jil, BilNOBigaTH 3a ce0e [K palioHalbHa
icrora. Koportire kaxyuw, 1ie caMme Te, Ha II0 BKa3ye Iie CII0BO: 3aTHICTh BIIOBIgaTH — response-ability
[2,c. 178].

Taki BUIH BiNOBIAATBHOCTI CTOCYIOTHCS O€3M0CcepeIHbO 0COOH, 110 BYMHMIIA TIPABOIIOPYIIICH-
Hs1. Tak OM MOBHUTH, 30BHIIIHS 1 BHYTPIIIHSA CTOPOHH YCBIZIOMIICHHS HETIPABUIBHOCTI CBOTO MTPOCTYIIKY,
ajie BCE K TaKW, HAMaraHHs HE HECTH BIANOBIJAJIBHOCTI 3a CBOI Jii (OCHOBHA BiANOBINANBHICTD),
1 YHUKHYTH I'POMaJICbKOTO OCYy (Hac/liJKoBa B1IOBiAaIbHICTh). X04a 1 HAaCI1IKOBa BiANOBIAANbHICTE
MIPOSIBIISIETHCS. B TOMY, 1110 YHUKHYTH Li€l BiAnoBigaabHOCTI. ToOTO, CHIIBHOIO PUCOIO LUX JBOX BHUIIB
BIZIITOBIJaIbHOCTI aBTOP MOKa3y€ HaMaraHHs 0COOU YHUKHYTH 3BY)KSHHS CBOIX TpaB i 3aXUCTUTH CBOT
0COOMCTI IHTEpEeCH, MPU IIbOMY, OTPHUMABIIIN BUIIPABIAHHS Bijl CYCIILCTBA. B Oy/b sskoMy pasi, TipaBo-
MOPYIIHUK HAMAraeThCsi 30€perT MOBHUM 00CST CBOTX MOXKJIMBOCTEW 1 YHUKHYTH BIJMOBIIAIBHOCTI,
YCBIIOMJIFOIOUH, 1110 BiANOBIIANBHICT — 116 BTPAaTa MOXIIMBOCTEH, 3BY)KEHHsI X 00CATY y MOPIBHIHHI
3 IHIIMMY YIEHAMH CYCIILIbCTBA.

e 3aranpHi MOJOKEHHS FOPUANIHOT BiIMOBIAAIBHOCTI, po3riisHyTi k. ['apaHepom. A 1o cto-
CY€eThCS KpUMIHAJIBHOT BIAMOBIIANBHOCTI, TO KPIM 3arajibHUX MOJIOKEHb, JOIAITHCS 1 criennivyHi xa-
PaKTEepUCTUKH KPUMiHaIbHOI BiIOBINAIBHOCTI, 110 CTOCYIOTLCSI POJIi, IO Bifirpae ocoda y BUMHEHHI
3n04KHy. B 00ir BBOAATHCS 1€ JIBa BUAH, BXKE KPUMIHAIBHOT BiINIOBIAILHOCTI — 0cOOUCTa 1 omocepe-
koBaHa. Bin HaBoauTh AyMKy JI. @apmepa 3 OO PHUBO/LY, 3 KOO MOTO/KYETHCS: «. .. 10 3aKOH MOXE
BUOPATH PEXUM OIMOCEPEAKOBAHOI BIAMOBIAIBHOCTI SIK CHOCIO HAaJaHHS IOPUANYHOI CHIIA TOMY, IO
Hacrpas/i (ToOTO, KpiM 3aKOHY) € Pi3HOBHIOM 0COOMCTOT BiIMOBIJAJILHOCTI 32 CIiBy4acTh. MOXIHUBO,
TaKUM YHHOM OTIOCEPE/IKOBAHA BiINOBIJANIbHICT pOOOTONABIIS 32 JICIIKTH HOTO TPaIliBHUKIB € «CIOCO-
O0M IHCTHTYIIOHAMI3aMl{ B 3aKOHI TOro (akTy, 110 [poO0TOAaBII | 3aBXK/IM OCPYTh YUaCTh y MPABOIIOPY-
LICHHSIX CBOIX IMiUIENINX Yepes3 IXHIO mocamy». Jlpyre JKepesno CyMHIBIB MOJISTA€ B TOMY, 1110 31a€ThCS,
110 € JIesiKi BUMAJAKK Ha MEXI, IKi € HEBU3HAYEHHUMHU MK OCOOMCTOIO BiANOBIIAIbHICTIO 3a CIIIBY4YacTh
Ta OMOCEPESIKOBAHOKO BlILHOBlZ[aJ'IBHlCTIO [2 c. 251].

I cknmaHiCTh BU3HAYESHHSI CITIBYYACT Y BAWHEHHI 3JI0YMHY TIOJISITAE B TOMY, 10, 31€01TbIII «KpyTI-
Ha pubay» BUCTYIA€ caMe CIiByYaCHUKOM 3JI0YHHY, HE BUKOHYIOYH 0COOUCTO SKUXOCh (Di3UUHMX JIiH, IO
CTOCYIOTBCS 37104YHHY. [IpHUMHHMN BHECOK y HMPaBOMOPYIIEHHS TOJIOBHOTO BHKOHABIS € HEOOX1THOIO,
ajie HeI0OCTaTHBOIO YMOBOIO JIS TOTO, I[00 OyTH CIiByYaCHHKOM.

ToX, B OCHOBY PO3IVISY KPUMIHAIBHOT BIAMOBIAATBHOCTI MOKIAICHO 1 BU3HAYCHHS IPHYHMHHO-
CTi BIANOBIHUX A1l OKPEMO B3STOI OCOOMU.

[To3wuiist cydacHOTO IOCIIHUKA TEOPii FOPUANIHOT BimoBiAanbHOCTI Hinbe SIHCeH B3arai Bu-
KJIMKa€e 0arato muTaHb. BiH CTBEp/KYE, IO BIAMOBIIAIBHICTH KOHIICNITYaIbHO HE3alIC)KHA BiJl BUHH Ta
HETPaBOMIPHOCTI, 1 T HE CJIiJl OTOTOXKHIOBATH 3 JKOIHUM 13 IIUX MOHsITh. Ha HOro JyMKy JIFOIHM 4acTo
MPUIAMAIOTh Ha ceOe MPOBUHY — & TAKOXK MPHUITUCYIOTh COO1 3aCIIyTH — 3a MOIT, SKi YaCTKOBO € pe3yJibTa-
TOM Ioranoi abo 106poi yaaui [3]. B3arani ocoba MOBUHHA HECTU IOPUAUYHY BiANOBIJAIBHICT TIILKU
B TOMY BHIIA/IKY, KOIIM BOHA HE MO)KE HAIaTH MOSCHCHHS abo Bunpasanms. Takuii MIX1 ] TpUTaMaHHUH
€BPONCHCEKIN 1paBOBii Ky:1bTypi. HaBiTh HABOAMTBCS JIIHIBICTHYHMI 10KA3 LOTO MOIOKCHHS 32 10~
TIOMOTOKO TaKHX TEPMiHiB, 5K «responsabilita’, responsabilite» a6o « Verantwortungy. CydyacHuii miaxin
JI0 BU3HAYEHHSI CYTHOCTI IOPUANYHOI BiAMOBIaIbHOCTI KapANHAIBHO BiPi3HIAETHCS Bl MONEPETHBO-
IO TPakKTyBaHHs IHJMBIyaJbHOI BiAmoBinanbHOCTI «OMHAK CHOTOIHI BiJIMOBIJAIBHICTE OlIbIIE HE
MO)KHa CIIpUHMATH K HajlexHe. 3 OAHOro OOKY, IIMPOKA KOHILEMIs BiNOBIJaIbHOCTI OCIIOPIOETHCS,
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OCKIIBKH CEpHO3HI aBTOPH BBAXKAKOTh, 1110 BIAMOBIANBHICTH OOMEXKYETHCS JIMIIE HACIIJIKAMU BUHH.
3 iHIIoro OOKy, MOXKHA BIZIMOBHMTHCS BiJl BiIMOBIJAJILHOCTI SIK MPUHIMIOBOI no3uii. Crpasai, oA,
SIKI CTUKAIOThCS 3 OUiKyBAaHHSM HPUMHATTS BIANOBIAAIBHOCTI, MOXKYTh IIPOCTO BIAKUHYTH CaMy 1J€t0
BiINOBiAaIbHOCTI. TaKki IO MOXKYTh TIOCTABUTH MPOCTE 3aIMTAHHS: «4OMY sI TOBUHEH BiIMOBIIaTH?»
[3,c.2-3].

Binnosigaroun Ha 11 TUTAHHS, JOCIITHUK MTOKA3ye, 110 FOPUINYHA BiIOBIabHICTh MOXKE Ha-
crynaru (came B FOPHIMYHOMY CEHCI) HE TUIbKM BHACIIZOK IOPYIICHHS HOPMH TIpaBa, a il BHACIII0K
OesmincTaBHOro 30arayeHHs. JleqiKTHE IPaBO TICHO MOB’sI3aHE 3 MPaBOM OE3MiJCTaBHOIO 30araueHHs.
MopabHuii IpUHUKI IPOTH Ge3MiACTABHOIO 30aradeHHs TAKOXK JICKHUTb B OCHOBI JIC/IIKTHOI BiANOBI-
JAIIBHOCTI i jonoMarae MosiCHUTH i1et0 BixnosiganbHocTi. Ilo-apyre, 0cHOBOO sk mpasa Oe3iincTas-
HOTO 30arayeHHsl, TaK i IEJIKTHOTO MpaBa € MMpaBa I03MBaya B IIMPOKOMY CEHCI, IOPUIUYHO 3aXHUIIEeH]
IHTEepecH, 0 JAKTh MIACTaBy JJIs OPUANYHUX mpeTeHsid. Lle Hanpodyn crapa inmes, sika MPOTITOM
XX CcTONITTS 3HAMIIIA HOBE BUPAKCHHS Y MPOIIECax, sIKi 3a3BHYAi OMUCYIOTH SIK KKOHCTUTYI[IOHAI3a-
1[i10» MPUBATHOTO IpaBa: OCHOBHI MIPaBa PO3MISANAIOTECS K NPIOPUTETHI 100 (POPMYIIOBAHHS 1HIINX
[IPaBOBUX HOPM; BOHU BU3HAYAIOTh, IOJ10HO JO KOHCTUTYLIHHUX IPHHIUIIB, 3MicT LuX HOpM [3, c. 3].

Ines rpomansHchKa piBHiCTL 1 IPHHLIAIT 3360POHH 6E3M1IICTaBHOTO 30ara4eHHsl, 1o OyIIn ITOKIIa-
JeHi opMyBaHHs FOPHHYHO] BIJIIIOBI1a/IbHOCT, BUMAraoTh BiJl (POMasiH HECTH Bi/IOBINaJbHICTD HE
TLTBKY 32 HACTIIKK CBOET BHHMU, a i 38 HACIIIKA i, SIKi OJHOYACHO 3arpOXKyIOTh IPaBaM iHIIHX TPOMa-
1stH. OCOOIMBO YiTKO 1Ie MOYKHA TTO0AYHUTH Y BUTIaKaxX HE0OXimHOCTI. [IOMIIIKOBO pO3yMiTH I0pUANYHY
BiJINIOBIIAJIBHICTG JIMIIE SIK 3aCi0 BUKOHAHHS 3aKOHHHMX 000B's3KiB. Sk BBaxkae Hinbe SIHceH, «cyBopa
BIJINIOBIIaJIbHICT € IHTEJCKTYaJbHO LIUJIICHUM MOHSATTSAM 1 4acTo MOke OyTH JopeuHoo». Bee 1ie He
03Ha4ae, 10 MOpaJIbHI MipKYBaHHs MOBHHHI OyTH HECYTTEBHUMM JJIsi OOrOBOPEHHS JENIIKTHOTO MpaBa
[3,c.32].

ToOTo, BIATIOBIAANBHICTE 32 MOPYIICHHS caMe JIeNIIKTHOTO 1paBa, a He MpaBa B3arai, TOBHHHA
HACTYTIaTH Pa3oM 3 MOPAJIbHOIO BIAMOBINANBHICTIO. Taka Mo3wilis, Ha HAIly TyMKY, € JIOBOJII CITIPHOFO,
aJjie TMosiBa TaKMX MipKyBaHb 3 TPUBOJAY FOPUINYHOI BiIIOBIIaIBHOCTI MOKA3y€e 3MIHHM, SIKI IPOXOISATH
B CYCHUIBHIM MPaBOCBIIOMOCTI, 110 TIPU3BE/IC, HA HAIIy TYMKY, 10 JCSIKOTO HiBEJIFOBAHHS OCHOBHOTO
HPUHLUITY IOPUAXYHOI BiANOBIAANBHOCTI — IPUHLUITY CIPaBEAIUBOCTI.

3HOB Tpeba 3ayBaKUTH, 110 AOCHITHUKH, BU3HAYAIOYH CYyTHICTh FOPUIMYHOI BiIMOBIJAILHOCTI,
3BEPTAIOTHCS caMe JI0 KpUMiHaIbHOI BIIOBINATBHOCTI, B sIKiif HafO1IBII TOBHO 1 CHCTEMHO BigoOpa-
JKAIOTHCSI OCHOBHI XapaKTEPUCTUKH BiJIIOBIJAIBHOCTI.

IIlo cTocyeTbes MOCTIIKEHb 3 TPUBOAY 3arajibHUX MOJOKEHb FOPUAMYHOT BiAMOBIIATBHOCTI
BITUM3HSHUX BUCHUX, TO NOTPiOHO Bin3HaunTH npaui B. K. I'pumyxka, H. M. Onimenxko, M. 1. Kozto6pu,
M. C. Kenbmana, O. . Mypammna, O. B. I'pumyk, C. B. ITerkoa, H. O. Apma, 1. I1. KanasHoBa ta i

M. I. KostobOpa, sk TEOPETUK 1 MPAKTHK MpaBa, BU3HAYAE FOPUANYHY BiOBIIAIbHICTD, 5K T1€-
pendaveHuit 3akoHOM 000B’ 30K 0COOM MEPETEPIITH HECTIPUSITIMBI [Isi ceOe HACIIJIKU K MaiftHOBOTO,
TaK 1 He MalfHOBOTO XapakTepy, BUJ 1 Mipa SKUX BH3HAUAIOTHCSI KOMIIETEHTHUM OPTaHOM 3a Pe3yllb-
TaTaMH PO3INIAy CKOEHOTO OCOOOIO JIisIHHS, BU3HAUEHOT0 3aKOHOM SIK IpaBornopyiieHHs [4, ¢. 302].
IIpu npoMy, paBO3HABEIb Yy BU3HAUCHHI O3HAK IOPUIUYHOI BiJMOBITAIBHOCTI CIUPAETHCS HA TyMKY
I'. Tapra, ayne Ha BiqMiHYy BiJl HROTO, HE BHJIUISIE CTAHIAAPTHI 1 HECTAHAAPTHI O3HAKU FOPUAMYHOT Bi/IITO-
BIJIAJILHOCTI, a 00’€/IHY€E 1X B €IMHY cCHCTeMy. | 3ayBakye, 1110 FOPUANYHA BiAMOBIAaIbHICTH X0Ua 1 Ma€e
MIPUMYCOBHIA Xapakrep, aje 11 HeoOXiHO BiPI3HITH Bijl IHIIMX MTPABOBUX SIBUIIL, [0 MAKOTh IPUMYCO-
BUI XapaKkTep: TAMYACOBE OOMEKEHHS IIPaB 0COOM y BU3HAYEHUX 3aKOHOM BHITAJIKaX K IPEBEHTUBHUI
3axiJ] BiJj MOXKJIMBUX NIPABONOPYILEHb, Ul 3a0€3I1€UEHHS PO3CIiyBaHHs IPAaBOIOPYLIEHHS, VIS 3aXH-
CTy IIpaB Ta IHTEPECIB JIIOAUHH, IHIIUX OCi0, CyCHIIbCTBA.

[{ox0 momIsAiB 1HIIIOTO BiZIOMOTO BITUH3HSHOTO TeopeTrka npasa B. K. ['puiiryka, To BiH BU3Ha-
YHB FOPUINYHY BiIIOBIIAIBHICTE, K BUJ] COIIaIbHOT BiIMOBIAILHOCTI, SIKa, Ha HOTO TyMKY, BUHHKIIA
came sSIK peryisaTop COIiajdbHUX BITHOCHH B cycrinbeTBi. ColiaibHa BiNOBIAaIbHICTh BU3HAYCHA HUM
SK colLlialbHe SBHIIE, 110 SBISE COO0I0 T0OPOBIIbHE Ta CBiIOME BUKOHAHHS, BUKOPUCTAHHS 1 JOTPH-
MaHHS cy0’ €KTaMH CyCHIJIbHUX BiIHOCHH, IIPUIKCIB, COLIaJIbHUX HOPM, a Y BHIQJKy iXHHOTIO HOpY-
IICHHS — 3aCTOCYBaHHs 70 TIOPYIIHUKA 3aXOJiB BIUIMBY, MepeadaueHux numu HopMmamu. ColianbHa
BIATIOBINANTBHICTS MEPECIIiIy€e METy YHOPSIKYBaHHS, TapMOHI3aMil CyCIIUTBHUX BITHOCHH 1 3a0e31educH-
HS IXHBOTO ITOCTYIAIBHOTO Ta CTa0IIBHOTO PO3BHUTKY [5, €. 52]. Y 3aie)HOCTI BiJ BUIIB COaIbHUX
HOPM BUJIUISIFOTH TaKi Pi3HOBHU/IN COLIaJIBHOT BiIMIOBIAAIBHOCTI: MOpaJIbHA, pelliriiiHa, AUCIUIITIHAPHA,
MOJIITUYHA, TIpaBoBa (I0puauuHa) [5, ¢. 54].

JIoCHiTHUK TaKoXX BUJIISE i HEraTHBHY, i MMO3UTHUBHY COLIaJbHY BIAMOBINANBHICTh. TOX, JIO-
IiYHO 3ayBaKUTH, 1110 XaPAKTEPUCTUKHU LIIIOTO (ajle He BCl) EKCTPAIONIOETHCS HAa YaCTKOBE, a B LIbOMY

11



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycxk 5, 2024

BUIIA/IKY, IOPUIMYHY BiAMOBINAIBHICTH HEOOXIJIHO PO3IVISIATH K YAaCTKOBE, SIK PI3HOBUJ COLIaIbHOT
BiJINIOBIAJIbHOCTI.

Taxox B. K. I'pumyk 3ayBakuB, 110 colliaibHa BiANOBIIAIBbHICTh MA€ JTUXOTOMIUYHUM Xapakx-
Tep, KU nepeadayae He TUTBKH «BIMOBIIaIbHE CTABICHHS Cy0’€KTIB CyCIIIBHUX BIJIHOCHH JIO CBO-
€1 CyCIJIBHO 3HAYMMOI TOBE/IIHKH, aje i BIAMOBIIAIBHICTh JCPIKABU IMEPE/ CYCIUILCTBOM 1 JIFOIH-
Hoto». Lle 3ayBaskeHHs Oe3mocepesHbO 1 MOKHA CKa3aTH — B MEPIIy YEPry — CTOCYETHCS IOPUANIHOT
BIITOBITAILHOCTI.

M. C. Kensman i O. I MypariuH Bi3Ha4al0Th TaKe LiKaBe SBULLE B FOPUIMUHIH JTiTepaTypi, sIK IPOTH-
CTaBJICHHS IOPHMYHOI BIATIOBIIAIBHOCTI (SIK BUJLY) COLIAJIBHIN BIAMOBIAAIBLHOCTI (SIK poZioBOro rnoHsATTs ). Ha
HaIlly TyMKY, IIe He IPOCTO HEeJIOTiYHO, a abCOIOTHO HetopeuHo. besnepedno, Oy/pb sika yacTHHa IUToro Oyze
Mary He BCl O3HAKH BH/TY, aJie OUIBIIICTh UM JICSIKI O3HAKU YaCcTHHI Oy/lyTh IPUTAMaHHI.

BucHoBku. HeoOXilHO BU3HAUUTH, 10 HA IEH Yac FOPUAUYHA BIAMOBINAIBHICTh € CAMOCTIH-
HUM THCTUTYTOM CHUCTEMH IpaBa, 1 OJHOYACHO BHCTYIAE PI3HOBHJIOM COLIAJBHOI BiIMOBIIAIBLHOCTI.
ToOTO, BOHA BUCTYNA€e CUCTEMHHUM SIBUILEM, SIKE 3HAXOJUTHCS HA TIEPETHHI B3a€EMOBIIHOCHH ocoba —
CYCHIBCTBO — JiepKaBa. SIK pi3HOBHIY COLIAJIbHOI BiJIOBIAAIbHOCTI IOPUAMYHINA BiINOBIIAIBHOCTI
[IPUTaMaHH]I XapaKTEePUCTUKHU COLIaJbHOIO PEryisTopa. 3 iHIIOro OOKy, Lel coliaabHUMl peryisTop
HA/IIJICHUH MOXKJIMBICTIO BUKOPHCTOBYBATH MIPUMYC y OIIBIINX PO3Mipax, HiXK OUIBIIICTh IHIINX BHUIIB
BiJIMIOBIAJILHOCTI, 10 3TayBaJINCS BHIIIC.

I, Ha ocTaHOK. YOMYCh MHUTAHHSIM 3MIHH CYTHOCTI FOPHIMYHOI BiAMOBINATBHOCTI TIPUIIISETh-
Cs1 HEZIOCTATHBO yBary. IIpu4MHOIO 1ILOTO, HAa HAIIy TyMKY, MOJKHA BBa)KaTH PO3YMIHHS IpaBa sIK BXkKe
chopMoBaHOi cucTemH, sika cpopMyBaa roJIOBHI MPUHIMITKA ICHYBaHHS, 10 HE IMiJUIATalOTh 3MiHAM.
e nomunkoBuit miaxin. KOpuauuHa BiANOBiNaNbHICTh, TAK CaMO SIK 1 came MpaBo, sSBUIIA JUHAMIYHI,
HOCTIHHO BiJOOpaXarouu 3MiHU CyCIiNBHOI CBIZIOMOCTI, 1O TSATHE 3a cO0O0I0 1 Mepers]] 3MiCTy OCHO-
BOITOJIOXKHUX TIPHHIIMITIB MpaBa. JI0CTaTHRO 3rajlaTd Pi3HOMAaHITHE PO3YMIHHS MPUHIUIY CHpPaBEIIIH-
BOCTI, IO MOKJIAJICHNI B OCHOBY CHCTEMHU IPaBa, a, BHACIIZOK IIbOTO, i B OCHOBY CUCTEMH IOPUINIHOT
BiJIMIOBIAJILHOCTI, B Pi3Hi icTopuuHi enoxu. Toxk Tpeda KOHCTATYBaTH, 110 B €MOXY KapAWHAIBHUX COLli-
aJIbHUX MEepTypOalliil po3yMiHHS CyTHOCTI FOPUAUYHOT BIATOBIIAIBHOCT] HE MOYKE 3TMIIMTUCS HE3MiH-
HUM. A pO3yMiHHS HOBUX TEOPETUYHUX 3aca]l FOPUANYHOI BiIIOBIAaIbHOCTI 000B’3KOBO BILIMHE HA 11
MPaKTUYHY pealtizaiiio. 3aja4a IOpUCTIB-TEOPETHKIB CIIPOrHO3YBATH IEH MpOoLEeC Ta HOTo MoJalbni
PO3BHTOK.
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HNPOBJEMATHKA l]PABOBOi HEBHU3HAYEHOCTI NIJCTAB BBEJIEHHA
HAA3BUYAUHOT O CTAHY. TEPMIHOJIOT'TYHI ACIIEKTH

THE PROBLEM OF LEGAL UNCERTAINTY OF THE GROUNDS
FOR INTRODUCING A STATE OF EMERGENCY. TERMINOLOGICAL ASPECTS

B crarTi po3missHyTO HOPMAaTHBHO-TIPABOBE Ta HAYKOBE TPAKTYBAHHS TEPMIHOJIOTIY-
HMX BH3HA4YEHb IiJICTaB BBEACHHS Ha3BUYANHOIO CTAaHy B YKpaiHi Kpi3b NPU3MY «SIKOCTI
3aKOHY» 3 OIVIAY Ha MOXKJIUBICTb PO3IIMPEHOIO Ta HEOAHO3HAUHOIO 3aCTOCYBAaHHS Hal-
3BHYAIHOIO 3aKOHOIABCTBA. BUSBICHO Ta MpOAHANI30BAHO HHU3KY HEBIAMOBIiTHOCTEH Ta
BIZICYTHOCTI JESKUX NPABOBUX BH3HAYEHb. 30KpEeMa 3aKOHOIABCTBO HE BPETYIHOBYE TaKi
TIOHSITTS, SIK: «3aCTOCYBAaHHSI 3aCO0IB yPaKEHHS», ITAaHIEMIsD», «ITaH300Tis», «3HAYHI Bep-
CTBa HACEJICHHS», KMDKHAI[IOHATBHUI KOH(IIKT» 1 «MikKOHDeciitHui koH(ikT». [IpoBe-
JICHO CJIOBHHKOBHI Ta 3MICTOBHMH MPABOBUII aHAJI3 HABEJICHUX MPOTAINH Y 3aKOHO/IaB-
CTBi. 3alpOIIOHOBAHO, 3 METOIO 3a00IraHHs BOJIIOHTAPUCTCHKOMY TIyMadeHHIO ITi/ICTaB
BBEJICHHS HA/I3BUYaifHOTO CTaHy, BU3HAYEHOMY 3aKOHOM Ykpainu «IIpo npaBoBuii pesxum
HaJ3BUYaHOIO CTaHy», PsiI 3MiH JI0 3aKOHOAABCTBA. Tak, y 1. 1 u. 2 cT. 4 3akoHy Ykpai-
U «[Ipo mpaBOBUMI peKMM HAI3BHYAWHOTO CTAaHY» Ma€ CEHC 3aMiHUTH KOHCTPYKIIIFO
«...3HaYHUX BEPCTB HACEJIECHH» Ha «... He HIDKYE IepKaBHOTO PiBHs». JlocimimKeHo aitic-
HHH 3MICT IHIIKX TTOHSITH, 1, SK HACHTIIOK — AOIIIBHICTE IX BiHECEHHS 3aKOHOIABIIEM 10
HiJCcTaB BBEACHHS HAI3BUYAIHOTO CTaHy. ABTOPOM 3pOOJICHO BUCHOBKH IIPO MOPYIICHHS
BUKJIFOYHOCTI MiJICTaB BBEACHHS HAJ3BHYAMHOTO CTaHY MOXIIMBICTIO PO3MIMPEHOTO TIIy-
MaveHHs HEBPETYJIbOBAHUX MOHSITH, 110, B CBOIO YEPI'y, TSATHE JI0 BUKPHUBIICHHSI TIPUHIIUITIB
3aKOHHOCTI Ta BEPXOBEHCTBA MPaBa 3a BiJICYTHOCTI SICHOCTI Ta HEABO3HAYHOCTI TPUIIHCIB,
MOPYIIEHHS CUCTEMHOCTI Ta IIOCIIJOBHOCTI 3aKOHOaBCTBA. O3ByUeHa ToTpeda MpuBeIeH-
HS 3aKOHOJIABCTBA Y B3aEMHY BiJIIIOBIIHICTh, BCTAHOBJICHHS TEPMIHOJIOTTYHOTO 3HAYCHHS
BiZICYTHIM NPaBOBUM HOHATTSIM, L0 Ma€ BUHITKOBE 3HAYECHHS B yMOBaxX HaJ3BHYAHHUX
CTaHiB, 32 SKUX 3aCTOCOBYIOTHCS OOMEKEHHS KOHCTUTYLIMHUX IpaB i cBOOOX JIIOIUHH i
IpOMaJITHAHA, OCKUTBKM HaWBHIIOKO COLIAJIbHOIO IiHHICTIO 32 KoHcTHTYIIEI0 YKpaiHu €
JIFOAIMHA, 11 KUTTA 1 3110POB'sl, YECTH Ta I'IHICTh, HEAOTOPKAHICTH 1 Oe3neka. HaBeneHo nep-
CIIEKTUBHICTb MOJAITBINHX HAYKOBUX JIOCIIKEHb.

Kniouoei cnosa: naozeuuaiinuii cmam, 3acmocy8anis 3acobig ypasicenist, nanoemis,
NAaH300Mis, 3HAUHI 8ePCMBA HACENeHHS, MIJCHAYIOHANbHUL KOHPAIKM, MIidDCKOHpecill-
HULl KOHQIIKM.

This article explores the regulatory, legal, and scientific interpretation of the terminological
definitions concerning the grounds for declaring a state of emergency in Ukraine, with a
focus on the «quality of the law» and the potential for a broad and ambiguous application of
emergency legislation. It identifies and analyzes several inconsistencies and the lack of certain
legal definitions. Specifically, the legislation does not address such terms as: «use of lethal
meansy, «pandemicy», «panzootic», «significant segments of the population», «interethnic
conflict», and «interfaith conflict». A lexical and substantive legal analysis of these gaps
has been conducted. To prevent a subjective interpretation of the grounds for declaring a
state of emergency, as outlined in the Law of Ukraine «On the Legal Regime of a State of
Emergency», several legislative amendments are proposed. In particular, clause 1, part 2,

© SIKOBJIEB C.I. — amBokar, acmipant 11 poky HaBgaHHS FOPHINYHOTO (aKymsTeTy (J{HITpoBChKIA
HaioHabHKH yHiBepcuTeT iMeHi Onecst Tonuapa) https:/orcid.org/0009-0001-5926-6861
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article 4 of the Law should replace the phrase «...significant segments of the population»
with «...at least at the state level». The article further investigates the actual content of other
concepts and assesses the appropriateness of their inclusion in the grounds for declaring a state
of emergency. The author concludes that the exclusivity of these grounds is compromised
by the potential for a broad interpretation of undefined concepts. This, in turn, undermines
the principles of legality and the rule of law due to the lack of clarity and certainty in the
provisions, as well as the violation of the systematic coherence of the legislation. The need for
legislative harmonization is emphasized, calling for the establishment of precise definitions
for the missing legal concepts, which are crucial in times of a state of emergency when
constitutional rights and freedoms may be restricted. This is particularly important, as the
Constitution of Ukraine upholds the highest social value: the person, their life, health, honor,
dignity, inviolability, and security. The article concludes with an outline of the prospects for
further scientific research in this area.

Key words: state of emergency, use of lethal means, pandemic, panzootic, significant
segments of the population, interethnic conflict, interfaith conflict.

Beryn. OcoOnuBiCTh TPABOBOTO PEKUMY HAJ[3BUYAMHOTO CTAaHY IMOJSTAE B TOMY, IO 32 IEB-
HUX OOCTaBMH MPH BUHUKHEHHI HAJ3BUYalHMX CUTYallidl COLIAJIbHO-NOJIITUYHOTO XapaKTepy Ha Te-
puropii Ykpainu abo B OKpeMHX II perioHax opraHam Jep>KaBHOI BlIaJli, MiCLIEBOIO CaMOBPSIyBaHH:,
BilICbKOBOMY KOMaHJ{yBaHHIO THMYacOBO MOXKYTb HAJIaBaTHCs JOJATKOBI, 30UIbLIEH] ITOBHOBAXEHHS,
[0 TPHU3BOAATH 1O OOMEKEHb KOHCTHTYWIHHUX IIpaB Ta CBOOOJ JTIOAWHU W TPOMAISHHUHA, IHTEPECIB
FOPUINYHUX 0Ci0 Ha BU3HAYCHUI TEPMiH.

Tomy 4iTke OKpeclieHHsI OOCTaBHH Ta Mi/ICTaB BBEJCHHS IIbOTO0 0COOIMBOTO PABOBOTO PEKHUMY
noTpedye 3p03yMiIoro, sIKICHOTO 3aKOHOJIABUOTO 3aKPIIUICHHS B HOPMATUBHHUX aKTaX 3 JOTPUMAHHSIM
X CHCTEMHOTO B3a€MO3B’ 513Ky Ta rnepea0auyyBaHOCTi.

OnHak Ha NPaKTUlll Taki BUMOTH «SKOCT1 3aKOHY», OCOOIMBO IpH (HOPMYIIOBAHHI KaTeropii-
HO-IIOHATIHHOrO anapary 3akoHy Ykpainu «IIpo npaBoBuil pexuM Ha3BUUAHHOIO CTaHy», HE B IIOBHIN
Mipi peasti3oBaHo, a B JICSIKUX BUIAJIKAX ICHYIOTh IPOTaJIHHU.

[IpobnemMamM HEBU3HAYCHOCTI MOHATIHHOTO anapary B HAIllOHAJTBHOMY 3aKOHOJABCTBI, IO pe-
T'YIIFOE IPABOBHI PEKUM HAJ[3BUYAMHOTO CTaHy B YKpaiHi Ta MOB’si3aHi i3 HUM Ha/I3BHYAiiHI CUTYAIiT
Ta 1HIII YMOBH BBEACHHS HA/I3BUUYAMHOTO CTaHy, MPUCBIYCHO HAYKOBI Mpaili HU3KH aBTOPIB, 30KpeMa
Bacosa A. B. [1], Komninko . A. [2], Titko €. B. [3], Ky3niuenko C. O. [4] Ta inmmux. [Ipote Ginbiricts
JIOCHIITHUKIB IPUALIAIOTH YBary (GyHIaMeHTaIbHUM TepMiHaM «HAA3BUYAHUI CTaH», «HaA3BHYaliHa
CHTyaIlis», iX 3MICTY, CHIBBITHOIICHHIO TOIIO. B Toif Wac, Ik HEBHPIMICHUMH 3aJIHIIAIOTHCS IIe HU3Ka
TEPMIHOJIOTIYHUX ITUTAHb.

IMocranoBka 3aBaanHsA. MeTOIO CTATTI € BUSABICHHS HEBIAMOBIIHOCTI IMiJCTaB BBEACHHS Hal-
3BHYAMHOTO CTaHy B YKpaiHi TAKMM CKJIaJIOBUM IPHUHIIUITY BEPXOBCHCTBA TIpaBa, SIK CTAJICTh 1 MOCIi-
JIOBHICTh IPHUINUCIB NpaBa, B KOHTEKCTI BUMOTH /10 «SIKOCTi» 3aKOHY. AKTyaJbHICTh 00paHOI TeMH I10-
Jsirae y BiJITyKaHHi JiiCHOTO 3MiCTy 3aKOHOJIAaBYO HEBPETYIbOBAHOI TEPMIHOJIOT], 1110 3aCTOCOBY€EThCS
B 3aKOHOJIABCTBI IIPY BU3HAYEHHI I11/ICTaB BBEACHHS HAJA3BUYaiHOIO CTaHy.

Pesyabratn gocaimxennsi. [TincTaBu BBeleHHs HAJ3BHYAHOIO CTaHy B YKpaiHi, HaBeleHi
B 4. 2 cT. 4 3akony Ykpainu «[Ipo mpaBoBuii pekuM HaJA3BHUYAMHOTO CTaHy» [S], JHIle 3a HAIBHOCTI
peasibHOI 3arpo3u Oe3Mel rpoMaisiH a00 KOHCTUTYIIIITHOMY JIaJI0Bi, yCYHEHHSI SIKOT IHIIUMH CITOCOO0aMHU
€ HEMOXXJIMBHUM, 3BE/ICHI Y YITKHI MEPeiK, IKU BUKIIIOYA€E Oyab-siKi 1HII yMOBH. TOX Taki MiJICTaBU
IOBHHHI OyTH SICHUMH, KOHKPETHUMH, 0€3 MOMIUBOCTI PO3LIMPEHOIO UM 3BY)KEHOIO TUIyMadeHHs, 3Ha-
XOAUTHUCH Y JIOTTYHOMY Ta CUCTEMHOMY 3B’SI3KY i3 3aKOHOIaBCTBOM.

ToMy HEOOX1ZHO OKpEMO 3BEpHYTH yBary Ha Bi[CYTHI IpaBOB1 BU3HAUEHHS, 1O (HOPMYIIIOIOTh
IICTaBH JUIS BBENICHHS HAJA3BHYaHOTO CTaHYy, 3TiAHO 3 4. 2 CT. 4 1poro 3akoHy. L{e BaxImBO, OCKiIb-
KU, [IO-TIepiie, 3aKOH BCTAHOBIIIOE BUUEPITHUH MEepeTTiK TaKuX IiJCTaB, a Mo-Apyre, He 1€ BU3HAUYCHHS
JICSIKUM TEPMIiHAM.

Hanpuxnaz, . 1 4. 2 c1. 4 3akony Ykpainu «lIpo nmpaBoBuil pekuM HaA3BUYAHHOTO CTaHy»
MICTUTb HU3KY TEPMiHiB, TAKUX K: HaJA3BUYANHI CUTYyallil TEXHOTEHHOTO Ta IPUPOAHOTO XapaKTepy, sKi
BKJIIOYAIOTh CTUX1HHE JIMXO, KaTacTpoda, 0COOIMBO BEJIUKI MOXKEXKI, 3aCTOCYBaHHS 3aCO0IB ypaKEeHHs,
MaHJeMisl, TAH300Tisl, 3HAYHI BEPCTBA HACEICHHS, ajle 0e3 KOHKPETH3alLil iX 3MICTy.

OTXe TOHATTS, SKi TOTPe0yIOTh HOPMATHBHO-TIPABOBOTO BPETYIIOBAHHS, — € «3aCTOCYBaHHS
3ac00iB ypakCHHsI», KITAHIIEMIs», KITAaH300Tis», «3HAYHI BEPCTBA HACEICHHS», OCKIJIbKH BOHH HE MAIOTh
YiTKOTO IIPAaBOBOTO BH3HAYCHHSI.

14



Teopist ma icmopis Oepxacasu i npasda; icmMopist NOMIMUUHUX | NPABOBUX YHueHD

Bratounch 10 TIyMadeHHs 3MICTy CJIOBa «ypaskeHHs», HaBEJCHUM y Beiaukomy TiiyMauyHOMY
CJIOBHUKY Cy4acHOI yKpaiHChKOI MOBH, ypaskeHHs (BPa)KCHHs) — Lie: Jisl 38 3HAUCHHSIM yPa3UTH; HOPY-
LIEHHS 370pOB’sl JIOAUHHM BHACHIAOK Aii Oynb-AKkuX (DI3UUHMX, XIMIYHUX 200 010J0Ti4HUX (AKTOPIB.
VYpazutu (BpasuTH) — MOPAHUTH UM BOUTH; BITYIHBIIH, TIOIIKOIUTH I0-HEOYIb; TOPKATHCS PAaHH, YIITKO-
JUKEHOTO MICIIS, 3aBJJAF0YH OOJI0, HOBOTO TIOIIKO/DKEHHST; TOPYIIYBATH KUTTEMISIIbHICTh, HOPMATbHUN
CTaH OpraHi3My, HOro YacTHH, OPTaHiB 1 T. iH. (PO XBOPOOH); TOMIKO/PKYBATH CLILCHKOTOCTIONAPCHKI
KyJABTYPH Ta 1HII POCIUHH. BUKIMKAIOUH Y HUX XBOPOOJIMBI 3MiHH, TAPA3UTYOYH Ha HUX (IIPO XBOPO-
Ou, wkigHukn) [6, c. 1512].

Boznmouac, 3rizHO TOMY K CIIOBHHKY CIIOBO «3aci0» Ma€ 3MICT: sKach CIelialbHa 1is, IO 1ae
MOXIMBICTb 3MIHCHUTH 1I0-HEGY/b, JOCSITH YOrOCh; CIOCIO; Te, IO CIYXKUTh 3HAPSUIIM Y sKii-He-
Oynb nii, cripaBi; MeXaHi3MH, IPUCTPOI 1 T. 1H., HEOOXIAHI ISl 3MIHCHEHHS Y0r0o-HEeOyIb, ISl SKOiCh
JisuTbHOCTI. PIBHO, SIK 1 CITIOBO «3aCTOCOBYBATHY» Ma€ HACTYITHE TIyMA4CHHs: BUKOPUCTOBYBATH I0-HE-
Oy/1b, 3aMPOBAKYBATH B Y)KUTOK; IPUCTOCOBYBATH J0 4Oro-HeOyIb [6, c. 420].

ToOTo MoeqHaHHS 3a3HAYCHUX CIIIB HECE 3MICTOBE 3HAYCHHS — BUMHCHHS, 3aBJIaHHS LIKOIM 310~
POB’I0, )KUTTIO JIFOAUHHU (TBApUHAM, CLIIbCHKOIOCIIOAAPCHKUM KYIBTYpaM Ta iHIINM POCINHAM) BHACIIIOK
Jii Oyab-skuX Gi3uuHUX, XIMIYHUX 200 61070riUHUX (AKTOPiB, BUKOPUCTAHHSAM 3HAPSAIb, MEXAHI3MIB.

OnHak, 3HOB )X TaK, HEUITKICTb (POPMYITIOBAHHS MPABOBOTO BU3HAYEHHS MPH3BOIUTH 10 PH-
3MKy BUIBHOTO, PO3LIMPEHOTO TPaKTyBaHHS B IPABO3ACTOCOBHIM MPAaKTHI, a OTXKe I O MOpYIICHHS
KOHCTHTYILIWHUX MPUHIIHITIB PIBHOCTI 1 CITPABEAIMBOCTI 1010 BU3HAUYEHOCTI, SICHOCTI 1 HEIBO3HAYHOCTI
IIPaBOBOI HOPMH.

BuHuKarOTh NUTAaHHS 1 10 3aCTOCYBaHHSI 3aKOHOJABIIEM CJIIB «ITAHICMIsD, «ITAaH300TisD, «3HaU-
Hi BEpCTBA HACEJICHHS», OCKIJIbKY BOHH TAKOX BIJICYTHI y HAalllOHAJIBHOMY 3aKOHOJIABCTBI SIK YITKO BH-
3HAYEHI IPaBOBI TEPMiHMU.

30Kpema, «ITaHaeMisD», 3TIHO 3 BU3HAYSHHSIM BcecBiTHBOT opraHizaliii OXOpoHHU 30pOB s, — e
eriieMis, sSiKa TOIIUPIOETHCS 38 MEXKI MIKHAPOJHUX KOPJOHIB 1, 3a3BUYall, Bpa)ka€ BEJIHMKY KIIbKICTh
monieit. L{eit TepMiH BUKOPUCTOBYETHCS JIMIIIE /ISl HOBUX 1HQEKIIHHNX XBOpoO (sik, Hampukian, HIN1
y 2009 poui ta COVID-19) i He crocyeThest ce30HHHX crianaxiB rpuny 4u ['PBI. ITanaemis Takox
XapaKTePHU3y€eThCs BICYTHICTIO KOJIEKTUBHOIO IMYHITETY Ta €(eKTUBHUX 3ac00iB NPOhiIaKTUKY 1 Ji-
KyBaHHs [7].

BcecpitTHs opranizaiis oxoponu 310poB’st (BOO3) — cremianizoBana ycranoBa Opranizarii
O0’ennanux Hauiil. ¥ 1946 poui MixHaponHa koHdepeHLis oXOpoHHU 370poB’s cxBanwia CraryT
BcecpitHboi opranizariii oxoponu 310poB’s (BOO3), sikuit HaOyB unHHOCTI 7 KBiTHS 1948 p. Unenamu
BOO3 € 194 kpainu. Ykpaina € wienom BOO3 3 3 kBitHs 1948 p. OnHUM 13 MIXKHApPOIHO-IIPaBOBUX
THCTPYMEHTIB Ul OOpPOTHOM 3 MaHIEMIsIMH Ta eMiIeMisIMU € HopMaTtuBHa isutbHicTE BOO3 y cdepi
criBIparii uis o0JIaHHs Ta 3arnodiranHs iH(ekiiHuM XxBopobam [8].

3rizHo TOro X BennKoro TIyMadHOTro CIIOBHHMKA Cy4acHO! yKpaiHChKOI MOBM MaHIEeMis — Haid-
BHIIMHI CTYIIHb PO3BUTKY €IiIEMil, [0 MOIIUPHUIIACS HA OUIBILIICTh HACEJICHHS OJIHI€T UM KIILKOX KpaiH
[6, c. 880].

Ixme TIyMaueHHs HABE/ICHO Y Benukoi ykpaiHChKOI SHIUKIIONEIT, a caMe: HanaeMis (BiJ rpel.
mavdnuio — BCeHAPOAHUH, e Ta — yBeCh, a d11og — Hapox) — e Gopma erifeMi, mo XapaKTepH3y€Th-
Csl IHTCHCHBHHM i MaCOBUM IOIIMPEHHSM IHPEKLIHHOTO 3aXBOPIOBAHHSL, SIKE OXOILIIOE HACCICHHSI BCi€]
KpaiHH, KiJTbKOX KpaiH a00 HaBiTh KOHTHHEHTIB. 32 BU3HAUYCHHSM BcecBiTHBOI opraHizauii 0XOpoHH
370pOB's, MAHJEMis — I1e ITI00aTbHe TOIIMPEHHS HOBOTO 3aXBOPIOBAHHS, SIKE BPA)KAE YACTUHY HACEJICH-
Hs 32 BITHOCHO KOpOTKHH dac [9].

Eninemis x BignosigHo 1o cr. 1 3akony Ykpainu «IIpo 3axucT HaceieHHs Bia iHQEKIiHHUX
XBOPOO» — IMPOKOMACIITa0HE PO3MOBCIOLKEHHS 1H(EKLiHOT XBOpOOU cepesl MEIIKaHIiB IIEBHOI Te-
puTopii 32 KopoTkuii nepiox [10].

BrnacHe, Mixk MDKHapOIHO BU3HAHUM TOHATTSAM «IAHJEMis», HOTO CIOBHUKOBHM 3MiCTOM, IIIO
OTOTOXKHIOETHCS 3 CIIIEMIEI0, Ta HOPMATHBHO-TIPABOBUM MOHSTTSAM «EIiJeMisD» MPOCTEKYEThCS 1/1CH-
TUYHICTh, PIBHO3HAYHICTh MOHATH Y€pe3 IX 3MICTOBHE HAMOBHEHHS. TOX YOMY 3715l «SKOCTI 3aKOHY»
HE BUKOPHUCTOBYBATH HasIBHUH KaTeropiallbHO-IIOHATIHHUIN anapat 1ijJ] 4ac HOPMOTBOPUOCTI JJIs IPUBE-
JICHHS 3aKOHO/IaBCTBA y BiJIIOBIAHICTH OIUH OJHOMY?

AHaorivHa CUTyauis CKIaacs 3 NOHATTAM «IaH300Tis», TePMiHONOIIYHOTO BUSHAYCHHS SIKOTO
He MICTUTh HalllOHaIbHE 3aKOHOAaBCTBO. OKpiM Xiba mo MeToquIHIX peKOMEHatiit «Emz[eMlonorm-
HUI HanIs 32 MITAIIMHAM TPUIIOM», 3aTBephkeHnx Hakazom MiHicTepcTBa OXOpOHH 310pOB’st YKpaiHu
Bix 17.07.2006 p. Ne 488, 3rifiHO 3 IKMMH MAH300TIsl — 11€ MIBUJIKE TIOIIUPEHHS 1 BUCOKHUIH PIBEHBb 3aXBO-
PIOBAHOCTI Ha TPpUII cepel] TBaprH abo MTaxiB Ha TepUTOpii YKpaiHu Ta B psiai KpaiH €Bpornu Ta cBity [11].
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ITpore, dapmareBTUYHA CHIMKIONEAIS HAAa€ JCHIO iHIINH 3MICT HOHATTIO «IIAH300Tis» — Iie
BHUIIIA CTA/Iis €Mi300Tii, 0 XapaKTepHU3y€EThCs HaI3BUYAHO IIMPOKUM PO3IOBCIOPKEHHSM iHPEKIIHHOT
XBOpOOU cepeji TBapHH, sIKe OXOIUTIOE OJHY a00 KijibKa KpaiH, a Takox 11l KoHTHHeHTH [12]. Y Benu-
KOMY TJIyMauHOMY CJIOBHHKY CYYacHOi YKpaiHCHKOT MOBH TIaH300Tisl BA3HAYAETHCS K CIT1IeMisl TBApUH-
HOTO 3aXBOPIOBAHHS, SIKa OXOTIHJIA BEJIMKI TEPUTOPIi OfIHIET a00 KijIbKOX KpaiH [6, c. 881].

Tox HOpMAaTHBHE 3BYXKCHHS B OJTHOMY 3 Mi/I3aKOHHUX aKTiB Ta BiJICYTHICTh TAKOTO 3aKOHOJIAB-
YOro BU3HAYCHHS € HAOUHUM 1 BKOTPE XapaKTepHU3y€e HOPMATHBHO-TEPMIHOJIOTUHY HEBU3HAUCHICTh Ha-
[IIOHAJILHOI'O 3aKOHO/IaBCTBA.

Taxox 3Beprae Ha ceOe yBary 3aCTOCYBaHHS 3aKOHOJaBIEeM y 1. | 4. 2 ct. 4 3akoHy YkpaiHu
«Ipo mpaBoBHil peXUM Ha/J3BHUYAHHOTO CTaHY» TEPMIHOJIOTI] «3HA4HI BEpPCTBA HACEJCHHS», KA HE
€ JOCTAaTHBO SICHOIO Ta HEJABO3HAYHOIO, 1110 HE BIIMOBIIAE SKOCTI 3aKOHY B CEHCI JIOTPUMAaHHSI 3aKOHHO-
CTi Ta BEPXOBEHCTBA IpaBa IIiJ] Yac MPUAHATTS 3aKOHOJABIOTO aAKTY.

Ha 1ro nporanuny Takox 3Beprae yary 5. A. KosiHKo, MPOTIOHYOUH 3aMIHUTH IF0 KOHCTPYK-
LIIF0 CJIOBAMU «HE HWKYE 3arajbHOJCPKABHOTO PiBH» [2, c. 4].

[Moromkyo4nch 3 iIe€r0 B IIIOMY LIOJI0 HEOOXITHOCTI 3aMiHM KOHCTPYKIIii «3Ha4HI BEpCTBa Hace-
JIEHHSD, BBKAEMO 3a HEOOX1/[HE JOTPUMYBAaTHCS TAaKUX O3HAK SIKOCTI 3aKOHY B PO3pi3i KOHCTUTYLIIHHUX
MPUHIMIIB 3aKOHHOCTI Ta BEPXOBEHCTBA MpaBa, SK MOCIIIOBHICTh, CHCTEMHICTh Ta MepeadavyBaHiCTh
HOpMH TipaBa. OCKIIBKY, 3 OMHOTO 00Ky, cT. 1 3akoHy Ykpainu «IIpo mpaBoBuUii pexkuM HaI3BHYATHOTO
CTaHy» BXK€ MICTHTb O3HAKy HaJ[3BUYaliHUX CHUTYyalliil TEXHOT€HHOro abo MPUPOTHOTO XapaKTepy — «He
HIDKYE 3arajJbHOICP)KaBHOTO PIBHS», a 3 iHIIOTO, CT. 5 Komekcy UBINBHOTO 3aXUCTy YKpaiHu — HOpMa CIie-
IaJIbHOTO 3aKOHY — Iepei0ayac iHIy TepMIHOJIOT0, HABOISYHM KiIacu(iKaLlit0 Ha/I3BUYaliHUX CUTYAIlil,
JULSl BU3HAUEHHS HAlBUILIOTO PiBHS 00CATIB 3al0iIHUX HACIIIIKIB, 3a1isIHUX PECYPCIB TOILO, — A€PHKABHHUIL.

Amnanoriyda Iymka MicTuthes 1 B pimenHi Koncruryniiinoro Cyny Ykpainu Bin 18 uepBHS
2020 poky Ne 5-p (I1)/2020): «ITpuHIMT BepXOBEHCTBA MpaBa (MIPaBOBIAII) BUMArae CyIIiBChKOT il
Y CUTYaIlisIX, KOJIH CIIBICHYIOTh CYIIEPEUIMBI HOPMH OJHOTO 1€pApXiYHOTO PIBHS. Y TaKUX CUTYAIISIX /10
CyJliB Pi3HUX BUIB FOPUCIUKIIIT BUCYHYTO BUMOTY 3aCTOCOBYBATH KJIACHYHI JIJISl FOPUINYHOT TPAKTHKH
dhopmynu (MPUHIKIIN): ,,3aKOH Ti3HIILIKI Mae niepeBary Haja naBHimmM™ (lex posterior derogat priori) —
,,3aKOH clieliabHui Mae nepesary HaJ 3aransHuM (lex specialis derogat generali) —,,3aK0H 3araJbHUI
Ii3HINMK He Mae ImepeBaru Haj creniaabHuM AaBHIMM™ (lex posterior generalis non derogat priori
speciali). SIkuo cyn He 3acTocoBye IUX HopMyIT (IPUHINUITIB) 32 0OCTABHH, 0 BUMATAIOTh BiJl HHOTO 1X
3aCTOCYBaHHSI, TO TIPUHIIAI BEPXOBEHCTBA MpaBa (TpaBOBIa/is) BTpavyae cBOO JieBicThy [13].

Takum yrHOM, JoLUTBHIIIE Y 1. 1 4. 2 cT. 4 3akoHy Ykpainu «IIpo npaBoBuil pe:KHM HaI3BUYAHHOTO
CTaHy» 3aMiHUTH KOHCTPYKIIIO «...3HaYHNUX BEPCTB HACENCHHS» Ha «... HE HIDKYE JEP)KaBHOTO PIBHS.

3aciayroBye Ha yBary W BiJICYTHICTh 3aKOHOJIAaBUOTO BM3HAUCHHS TEPMiHIB «MiKHAI[IOHAIBHUI
KOHQIIKTY» 1 «MDKKOH(DeCciHUI KOHIIKT.

3aKoHOJaBellb CTAaBUTh IOPSI/] TaKi BUAN KOH(MIIIKTIB, SIK IiICTaBY JUIs BBEJICHHS HaA3BUYAHOTO
CTaHy, MAIO4YM Ha yBa3i iX pIBHO3HAYHICTh 3a HACTIIKaMH — 3arpo3a Oe3meli rpoMaJisiH i MOpyIIeHHS
HOPMAJIHHOT JIisJIbHOCTI OpraHiB JepyKaBHOT BJIAJM Ta OPTaHIB MICIIEBOTO CaMOBPSILyBaHHs. AJie 3Mic-
TOBHE HAITOBHEHHS TAaKUX KOHQIIIKTIB HE € TOTOKHUM.

BcraHoBIIGHHS A1ICHOTO BMICTY IIMX TEPMiHIB JI03BOJIMUTh BU3HAYMTHU CYCITUIbHY HEOE3MeKy Ta
JIOTIKY 3aKOHOJIABIIsSl, YOMY caMe I1i 0OCTaBUHH BiJIHECEHI 710 OJIHI€T 3 IiicTaB BBEACHHS HA/I3BHYAIHOTO
CTaHy.

Benukuii TaymMauHuil CIOBHUK Cy4acHOI YKpaiHCbKOI MOBH HaJja€ TaKe BU3HAUYEHHS TePMiHAM:

—  «KOHOIIIKT» — 31ITKHEHHSI IPOTUICKHUX IHTEPECIB, JyMOK, HONISAIB; CEPHO3HI PO30INKHOCTI;
roCTpa Cynepeyka; YCKIaJHEHHS B MDKHApOJHHUX BiJHOCHHAX, 10 MOXE IPU3BECTH /10 30pOitHOI Cy-
THuky [6, c. 570];

— «MDKHAIIOHAJBHUI) — KU ICHYE, BiIOYBAEThCS MK HAIISIMH, HAI[IOHAILHOCTSIMH, TOIIH-
proeThes Ha HUX [6, ¢. 671];

— «Halis — KOHKPETHO-icTOpru4Ha opMa CHUIBHOCTI oA, 00'eTHAHNX €IMHOIO MOBOIO 1 Te-
pUTOpi€l0, NIUOOKUMH BHYTPIIIIHIMU €KOHOMIYHUMH 3B'I3KaMHU, IEBHUMU PUCAMU KYJIBTYPH 1 Xapakre-
py [6, c. 744];

— «HaIIOHAJBHICTHY — T CaMe, 1110 HAIlisl; HAJICXKHICTh JI0 AKOi-HeOy/Ib HaIlil [6, . 744];

— «MiKKOH(pECITHUIY — KU ICHY€, BIIOyBa€eThCsI MiXk pi3HUMHU KOHecismu [6, c. 670];

— «KoH(ecish» — BIpOCHOBIJaHHS; CAMOCTIWHUI, HE3aJCKHHUI B/l IHIIUX PENTIHHUA HAIIPSIM,
Bigramyxxenss [6, c¢. 570].

TakuM 4MHOM, 3 JIOTIKOIO CJIOBHUKOBOTO TIyMAueHHsS MIKHALIOHAJIbHUI KOH(IIKT sBISE CO-
6010 3ITKHEHHs, PO30OLKHOCTI, TOCTPY CYHEpPEUKy MIX HAlisIMU, SKi MalOTh Pi3HI MOBY 1 TEPHUTOPIIO,
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KYJIBTYpY, 1[0 MOXE MPHU3BECTU J10 30poiiHOT cyTHuku. CBOEI 4eproro, MiKKOH(ECIHHUI KOHITIKT —
L€ cynepeuKa, 3iTKHEHHS MDK NPUXUWIbHUKAMU PI3HUX PEIIrii, SKi TAaKOXK MOXEe CIPUYMHUTHU 30pOoiiHi
IHIIMJICHTH.

VkpailHCBbKe 3aKOHOIABCTBO HE MICTHTb SICHHUX IMTIIXOIIB 0 BU3HAYCHHS HAIIIOHATBHOCTI. AJle BU-
XOJISTUM 31 3MICTY TEPMiHY «yKpaiHChKa HAI[lOHAJbHA IICHTHYHICTEY, HaBeJeHOMY Y 1. 17 cT. 1 3akoHy
VYkpainu «IIpo OCHOBHI 3acaiu JIep>KaBHOT MOMITHKH y cepl yTBEpIKEHHs yKPATHCHKOT HAlliOHAIBHOT
Ta IPOMAJISIHCHKOT 1ICHTHYHOCTI» HAIl€l0, 30KpeMa i YKpaTHChKOO, € cCaMOOYTHS CIiJIbHOTA, 00’ €IHaHA
Ha3BOI0, CUMBOJIaMH, reorpa(pqunM Ta €THOCOIIaJIbHUM TIOXO/DKEHHSIM, icmpmuoxo nam’sITTI0, KOMII-
JISKCOM JTyXOBHO-KYJIBTYPHHX LIHHOCTEH, 30KpeMa MOBOIO (YKpalHCBKOIO) 1 HAPOIHUMH TpauLisivu [ 14].

3a 3micTOM CT. 5 Ta 6 3akoHy Vkpainu «IIpo HAL[OHA/IbHI MEHUIMHU (CIUIbHOTH) YKpaiHm»
rpomMajsiHaM YKpaiHH, He3aJIeKHO BiJI IX €THITHOTO MOXOKEHHS Ta IPHHAIEKHOCTI 10 HAal[lOHAJIBHUX
MEHIIINH, 3a0e3Meuy0ThCsl PiBHI MpaBa 1 CBOOOIU B IPOMAISHCHKIH, MOMITHYHIN, COLialbHIl, €KOHO-
MIYHI{, KyJIBTYPHIH Ta MOBHIH cdepax, sk 11e 3a3HadeHo B Koncrutyii Ykpainu. Bei rpomazsian Ykpai-
HY MalOTh IPaBO BiNbHO OOMpAaTH, UM BBaKaTu ceOe YaCTHHOIO HALIOHAJIbHOI MEHIIMHU (200 KiTbKOX
HalliOHAJILHUX MEHIINH). JlaHe pillleHHs Ta peallizallis BiIIOB1IHUX NPpaB He IOBUHHI 3aBaBaTH LIKOAU
oco01. Hixto He Moxke OyTu 3MyILLIEHUIl OrosIouryBaTH CBiil cTaTyc 11010 HAJIEKHOCTI 10 HalllOHAIbHOI
MeHIuHH [15].

Oxpemo ciij 3a3HaunTH, 1o cT. 35 KoHnctuTyuii Ykpainu nepeadayae mpaBo KOKHOI JTFOIMUHH
CIIOBITyBaTH BCUISAKY peJIirito abo He CIOBIyBaTH JKOIHOT, @ TAKOXK TPOBOIUTH PEIITiiHI 00psiu 1 pu-
TyaJu K 1HIUBITyaJdbHO, TaK 1 B Tpynax. PeniriiiHa MisuibHICTh MOKe OyTH OOMEXKEHa JIMIIE 3aKOHOM,
SKIIO 116 HeOOXiTHO s 3a0€3MeUeHHS T'POMaIChKOTO MOPSIKY, 30POB'S Ta MOPAJIbHOCTI HAaCETICHHS,
a TaKoX JJIS 3aXUCTy IpaB 1 cBoOOA iHIMX 0cib. B YkpaiHi nepkBsa i peniriiini opranizanii AifoTb He3a-
JIEIKHO BiJ Jiep:KaBU, a HaBUaJIbHI 3aKIaqu — Bil Hepksu. XKoaHa penirig He Moxe OyTu IpPOrojollieHa
JeprKaBolo sIK 000B's3K0Ba [16]. AHAJIOTIUHI MOJOKEHHS MICTATh i cT. 3 Ta 5 3akoHy Ykpainu «IIpo
cBOOO/TY COBICTI Ta peniriiHi opranizamii» [17].

[uBinbHUi kopeke Ykpainu B cT. 300 oeiHy€e HAIlIOHAIBHY Ta PEIIriiHy caMOoOyTHICTh (i3uy-
HOT 0CO0M B €TMHE NPABO Ha iHIMBITyabHICTh [18].

Bonnouac, ct. 161 KpuminanbHoro koaekcy YkpaiHu KpUMiHaJIi3ye yMUCHI Aii, CIpAMOBaHi Ha
pO3NaioBaHHs HALlIOHAILHOL, PEriOHaIBHOI, PACOBOT YH PEIIriiiHOi BOPOKHEYI Ta HCHABUCTI, TAKOXK
IPUHIKCHHS HALLIOHAIBHOT YeCTi Ta rifiHOCTi, a00 06pa3sy MOYyTTiB IPOMAH Yepes iXHi peiriini
nepexoHanHst [19]. o 101aTKoBO HiATBEPKY€ BiJHOLICHHS ACPKaBH 110 MIKHALIOHATIBHUX | MDKKO-
HpeciiHUX KOH(ITIKTIB SIK IO HETAaTUBHUX COLIaJIbHO-TIPABOBHX SIBHUIL.

Tox, 1 MKHAIIOHAIBHUHN, 1 MDDKKOH(ECIHHUI KOHQIIIKTH MArOTh CIIIBHY PHUCY MOXOMKCHHS —
i7Ie0Nnoriuny, ajne pi3Hi YMHHUKHU. [lepimii B cBOiif 0OCHOBI nepen0avae Taki YMHHUKY, K €THIYHY caMo-
CBIJIOMICTb, MOBY, KYJIBTYPY, TIOXO/DKEHHS, ICTOPil0, EKOHOMIYHI 3B'sI3KH, TepuUTOpito (He 3axan). Came
yepe3 po30LKHOCTI B IO AaX Ha i (JaKTOPU MK PI3HUMHU HALISIMU 1 MOXKYTh BUHUKATH MIKHAIIOHAIbHI
koHuikTH. B Toit wac, sk apyruil THI KOHQIIKTY BHHUKAE HA PETIriiHOMY IPYHTI SIK PYLIiHHIN CHUTI.

P030iXxHICT MK IIUMHU BUIaMHU KOH(IIIKTIB TOJIATae caMe B TOMY, 110 MIKHAIIOHATLHUNA KOH-
(ITIKT 32 CBOIM BM3HAUCHHSIM € OIJIBII HIMPIIUM MOHSATTSAM, K€ MOXE TOTIMHATH W MDKKOH(ECIHHUI
KOH(ITIKT, OCKIUTBKHM PEJirisi Moke OyTH 1 € YaCTHHOIO KYJIBTYPHOI criafiuHu Haiii. [Ipu nboMy B Mixk-
HalliOHAJILHOMY KOH(IIIKTI peniriiini po30i>KHOCTI MOXKYTh OyTH JIMIIE OAHUM 3 YNHHHUKIB HOrO BUHHK-
HeHHs. Ha BiaMiHy BiJ MKKOH(ECIHHOrO, IPUYMHAMU SIKOTO BUCTYIAIOTh BUKIIIOUHO PENiriiiHi po3xo-
JOKEHHS B TIOIVIAAAX.

A ToMy # € TOpeYHNM BiTHECEHHS 3aKOHOJABLEM TaKHX KOH(IIKTIB 10 MiICTaB BBEICHHS Hall-
3BUYAHOTO CTaHy.

BucHoBku. Biache, nepeniueHi npaBoBi TEPMIHOJIOTIYHI HEIOMIKH, 3BECHI Y BUKIIFOYHI TTiJI-
CTaBM BBEJICHHS HA/3BHYAHOTO CTaHy 3riHO 3 4. 2 cT. 4 3akoHy Ykpainu «IIpo mpaBoBuil pexum
HaJ3BUYAMHOIO CTaHy», HIBEIIOIOTh TaKy BUKJIIOUHICTH Uepe3 MOXIIHMBICTb PO3IIMPEHOrO IX TPaKTy-
BaHHS, a, OTXKeE, i CIIOTBOPEHHs IPUHIIMIIIB 3aKOHHOCTI Ta BEpXOBEHCTBA IIPaBa Y By3bKOMY 3HAUYEHHI —
«IKOCTI 3aKOHY»: SICHOCTI Ta HEIBO3HAYHOCTI H0T0 MPHITHCIB, CHCTEMHOTO Ta JIOTIIHOTO B3a€MO3B’SI3KY
3aKOHOJIABCTBA.

IIpuBeneHHS HAIIOHAIBHOTO 3aKOHO/IABCTBA Yy B3a€MHY BI/IMOBIIHICTD, HAJITAHHS TEPMIHOJIOT1Y-
HOTO BHM3HAYEHHS MPABOBHM IOHATTAM, OCOOIMBO Y BiAHOCHHAX, IO PETYIIOIOTH MPABOBUH PEKUM
HaJ3BUYAHOTO CTaHy, B yMOBaX SIKOI'0 MOXJIMBI OOMEKEHHS Y 301l ICHEeHH]1 KOHCTUTYLIIMHUX MpaB i CBO-
001 JIFOIUHM 1 TPOMa/ITHUHA Ta TPaB 1 3aKOHHUX IHTEPECIB IOPUIUYHUX 0Ci0, 3 OTIISAY Ha MPOTrOJIOLICH-
Hs1 KonctuTyniero YkpaiHu JIOOUHY, i1 )KUTTS 1 3710pOB'sL, 4ECTI Ta ['1THOCTI, HEAOTOPKAHOCTI 1 Oe3neKu
HaWBHIIIOIO COLIaMBHOIO IIHHICTIO, ITOTPEOy€ MOANBIIIX HAYKOBUX JIOCIIIIKCHb.
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CTPYKTYPA TA CKJIAJIOBI EJTEMEHTH KOHCTUTYIIHHO-IPABOBOI'O
MEXAHI3MY 3ABE3IIEYEHHS ITPAB JIIOJJUHU I TPOMAJJAHUHA

STRUCTURE AND COMPONENT ELEMENTS OF THE CONSTITUTIONAL
AND LEGAL MECHANISM FOR ENSURING HUMAN AND CITIZEN RIGHTS

HaykoBa cTarTsi po3KpHBa€e CydacHi MiIXOAH JOCTIKEHHS KOHCTUTYIIHHO-TTPaBO-
BOTO MEXaHi3My 3a0e3MeueHHs ITpaB JIFOANHY i TPOMaJITHIHA B YKpaiHi. MeToro crarTi €
TEOpETHYHE OOIPYHTYBAHHS CTPYKTYPHU Ta PO3KPHUTTS CKIATOBUX CIIEMCHTIB KOHCTHTY-
LilfHO-IIPaBOBOIO MeXaHi3My 3a0e3edeHHs [IpaB JIIOAUHMU 1 rpoMaasHuHa. HaykoBi 1o-
CJIIJUKCHHS KOHCTHTYLIITHO-TIPaBOBOTO MEXaHi3My 3a0e3IeUeHHs 3aXHUCTY IIPAB JIOAUHA
i rpoMajsTHUHA TOBUHHI BPAXOBYBATH PsIJ] BUMOT: 1) Mi>KHAPOHI CTAaHIAPTH IPAB JIFOIH-
HU 1 BIAIMOBI/IHI MeXaHi3MHU 3a0e3MeUYeHHs; 2) HalliOHAIbHI CTAaHIAPTH TpaB JIIOJANHHU Ha
OCHOBI BU3HAHHS MIXKHAPOJIHUX 1 BIZIMIOBIIHUI MeXaHi3M 3a0e31e4eHHsl; 3) 1OTpUMaHHsI
1 BU3HAHHS 000B’SI3KOBOCTI MIKHAPOJHUX Ta HAI[IOHAJILHUX MPOLEIYp Y Mpoleci 3a6e3-
HEYEHHs [IPaB JIIOAUHU. Pe3l0MOBaHO, 1[0 BHYTPIIIHBOJICPKAaBHUI MeXaHi3M 3a0e3Ie-
YeHHs [1PaB JIIOAUHU 1 FPOMAJSIHUHA Ma€ CBOI 0COOIUBOCTI y KOXKHIM KpaiHi, y ToH dyac
SIK MDDKHAPOJIHUH, Y pa3i Horo BU3HAHHS, € YHI(DIKOBAHHM 1 €JJMHUM JUIS BCIX JIEpKaB,
HE3aJIeKHO BiJl MOMITHYHMX, PENIridiHUX Ta iHImHKX ocoOnuBoctell. KoHcTutyiiiiHo-
MIPAaBOBHIA MEXaHi3M 3a0€3ICUCHHS [TPAaB JIOIUHH 1 TPOMAJITHIHA BKJIFOYAE SIK HOPMATHB-
Hi Ta opraizauiifHo-paBoBi 3acO00M, BUAIICHO CKJIAJ0BI €IEMEHTH TaKOr0 MEXaHi3MYy:
HOpMAaTUBHUI Ta iHCcTUTYHiHKUN. CHopMyIbOBaHA PO3yMiHHSA KOHCTUTYLIHHO-IIPAaBOBO-
ro MeXaHi3My 3a0e3leueHHs paB JIIOJUHYU 1 FPOMaJISIHUHA SIK B3a€MOIIOB’s13aHy CHCTE-
MY IIOCITIZIOBHO OpTaHi30BaHHUX IOPHIHIHIX 3aC0O0IB, 32 JOIIOMOTOIO SIKHX JOCATAIOTHCS
MOCTAaBJICHI I[iJTi IO/0 3/IHCHEHHS, OXOPOHH Ta 3aXUCTY 3aKPIIUICHUX TpaB JIFOIUHH i
rpoMaissHuHa. OOTPYHTOBAHO MOJOKEHHS, 110 KOHCTUTYLIHHUNA MeXaHi3M 3a0e3revueH-
HS TIpaB JIFOJMHU 1 TPOMaJSIHMHA B YMOBAaxX BOEHHOIO CTaHy B YKpaiHi Mae 0coOJHBi
XapaKTepPUCTHKHU, OCKIJIBKY BUMarae He CTUIBKU CaMOCTIHHHX IHAMBIIyalbHHUX 3yCHIIb
{XHiX BJIACHUKIB, CKUJIbKH BiIIOBIAHUX MPUPOAL KOHCTUTYLIIMHUX MpaB JIIOAUHHU 1 TpoMa-
JIsIHMHA 3a0e311euyBabHUX, OXOPOHHUX Ta 1HIMUX (PYHKIIH 1 Aill yIOBHOBa)KEHUX Jep-
’KaBHUX Ta CAMOBPSIHUX OpraHiB abo IX MocaJoBHX 0cib.

Knrouogi cnosa: KoHCmumyyitlho-npasosull Mexanizm, npasa JuoouHu i epomaosi-
HUHA, CMpyKmypa, 3a6e3neuenis, GOCHHUL CMaH, CKIa008i MeXaHizmy 3a0e3neuenHs.

The scientific article reveals modern approaches to the study of the constitutional
and legal mechanism of ensuring human and citizen rights in Ukraine. The purpose of
the article is theoretical substantiation of the structure and disclosure of the constituent
elements of the constitutional and legal mechanism for ensuring human and citizen
rights. Scientific studies of the constitutional and legal mechanism for ensuring the
protection of human and citizen rights must take into account a number of requirements:
1) international standards of human rights and the corresponding mechanisms for
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ensuring them; 2) national standards of human rights based on international recognition
and the corresponding enforcement mechanism; 3) observance and recognition of the
obligation of international and national procedures in the process of ensuring human
rights. It is summarized that the domestic mechanism for ensuring human and citizen
rights has its own characteristics in each country, while the international mechanism,
if recognized, is unified and unified for all states, regardless of political, religious and
other characteristics. The constitutional-legal mechanism for ensuring human and
citizen rights includes both normative and organizational-legal means, the constituent
elements of such a mechanism are highlighted: normative and institutional. Formulated
understanding of the constitutional and legal mechanism for ensuring human and citizen
rights as an interrelated system of consistently organized legal means, with the help of
which the set goals for the implementation, protection and protection of the enshrined
human and citizen rights are achieved. The proposition that the constitutional mechanism
for ensuring human and citizen rights under martial law in Ukraine has special
characteristics is substantiated, as it requires not so much the independent individual
efforts of their owners, but the protective, protective and other functions and actions of
authorized state and self-government bodies or their officials.

Key words: constitutional and legal mechanism, human and citizen rights, structure,
provision, martial law, components of the provision mechanism.

Beryn. CyyacHa npakTHKa JEMOKPaTHYHHX JIepiKaB BU3HAE HEOOXIIHICTh 3aKPIIUICHHS HA PIBHI
HAIliIOHAIILHUX KOHCTHUTYIIIH 1paB, cBOOO 1 000B’SI3KIB JIFOMUHM Ta IPOMAJSIHUHA 1 BIAMOBIIHOTO Mexa-
Hi3My iX 3a0e3nedyeHHs. B opuanyHiil Haylll TOYAThCS AUCKYCIT MO0 MiAXOIB 10 (POPMYyBaHHS Ji€BOT
Ta e)eKTUBHOI ccTeMHU 3a0€e3ICUCHHS TIPaB 1 CBOOO JIFOIUHU Ta IPOMAJSIHUHA, BU3HAYCHHSI CKIIaJIOBUX
€JICMEHTIB KOHCTUTYILIHHO-IIPAaBOBOIO MEXaHi3My 3a0€3IeUeHHsI IPaB JIIOAUHH. Y TBEPPKEHHS Ha KOHCTH-
TyLiffHOMY PIBHI [TpaB JIFOMHY 1 TPOMaJITHUHA € BAOXJIMBHM, aJle He JOCTaTHIM KPOKOM JUIsi iX opraHi3a-
uiliHoro # npouenypHoro 3abesnedenns. Came aepkaBa BoJoji€ epEKTUBHUMU 3ac00aMU 3a0€311EUEeHHS
TIpaB JIIOIMHH Ta CTBOPIOE eEKTUBHUIT IepKaBHUM MeXaHi3M rapaHriif ix peauizamnii. Came yroBHOBa-
JKEeHI JIepKaBHI OpraHi MaroTh 3/IHCHIOBATH CBOI MOBHOB)KCHHSI Ha OCHOBI I[IHHOCTEH MpaBa, IHCTPY-
MEHTapiil HACUJIbCTBAa BUKOPUCTOBYETHCS MIEPEBAKHO B TOTANITAPHUX pexkuMax. HaykoBi TOCiiKEHHS
KOHCTHUTYLIHHO-TIPaBOBOTO MeXaHi3My 3a0e3MeueHHs 3aXUCTy NPaB JIIONMHY 1 TPOMaAsSHUHA TOBUHHI Bpa-
XOBYBATH Psifi BAMOT: 1) MKHApOJIHI CTAHIAPTH TPAaB JIFOIWHMU 1 BIJMOBIIHI MEXaHI3MU 3a0€3TICUCHHS;
2) HalliOHAJIbHI CTAHAAPTH IPaB JIFOJIMHA HA OCHOBI BU3HAHHS MIDKHAPOJHUX 1 BIAMOBIIHUI MEXaHi3M
3a0e3eyeHHs; 3) TOTPUMaHHs 1 BU3HAHHS O0OB’S3KOBOCTI MDKHAPOJHMX Ta HALIOHAJIBHUX IMPOLIEIYDP
y poreci 3abe3nedeHns npas JonuHu. [Ipono3unii Ta pekoMeHaalii TiNbKH TOAl MAaTUMYTh IParMaTH3M
1 peayiCTHYHICTh, KOJIM BPAXOBYBAaTUMYTh O3Ha4€HI BUMOTH, L0 J03BOJIUTH BIIPOBA/DKYBaTH yHi(iKoBa-
HUH MiAX1A 10 BAOCKOHANIEHHS M pO3BUTKY IIpaB JIOAUHY Ta IX peaizalii Ha IPaKTHI.

AHaJIi3 0CTaHHIX JOCHiBKeHb Ta myOsikaniii. B HayKOBUX JpKepesiaX PO3KPHBAIOTHCS Pi3Hi
MIAXOIU 10 TEOPETUYHOI KOHCTPYKINIT Ta CKJIQJIOBUX EJIEMEHTIB MPABOBOTO MEXaHI3My 3a0e3IeUCHHS
IIpaB Ta CBOOO JIFOIUHHM 1 rpoMaisHUHA. YKpaiHcbkuid BueHui C. Kydep cBoe 10CiiIKeHHS IPUCBITUB
npo0ieMi 3a0e3TedYeHHs MpaBa JIIOJMHU Ha BUIbHE BUPAKEHHS MOMISAIB 1 TIepeKoHaHb [1], B sikomy
3aIpONOHYBAB aBTOPCHKHUI MiJXiJ 1O KOHCTHTYIIHHO-IIPABOBUX OCHOB 3a0C3IICYCHHS OKPEMUX IIPaB
JIFOJIUHHM ¥ JOCIIIIUB TEOPETUYHI IMiJIXO/IM JI0 JIEMEHTIB MeXaHi3My 3a0e3redeHHs npas JironuHu. [Ipas-
HuK [1. JIaBueHKo miAroTyBaB HayKoOBe JHOCIIDKEHHS Ha TeMy «MexaHi3M 3a0e3MedeHHs] KOHCTHTYIIH-
HUX TIPaB JIIOJAUHA B YMOBAaX BOEHHOTO CTaHY» [2], ke CIpsiMOBaHEe Ha pO3poOKy e(peKTHBHUX Mexa-
HI3MIB 3aXMCTy KOHCTHTYIIHHHUX MPaB JIFOJMHA B YMOBaX BOEHHOTO CTaHy, BPaXOBYHOYH HOBI 3arpo3u.
Jocninnuns 1. [BaHKiB miarotysana qucepraiiiiHe qociikeHHs Ha Temy «[IpaBa sroncTBa: cTaH Ta
HEPCIEeKTUBH X 3a0e3MeUeHHs, B SIKil JOCIIIKYIOTECS IIpaBa JIFOACTBA K 0COOIUBI colliapHi mpasa
TPEThOTO MOKOJIIHHSA, SIKI BKJIIOYAIOTh IIPABO HAa MUP, HA 370pOBE JOBKULIL Ta Ha CTaJUH PO3BUTOK,
a TAKOXK HAsIBHI Ta MOTEHIIMHI MeXaHi3Mu iX 3axucty [3, ¢. 21-22]. [IpaBHuk ). YcmaHOB miAroTyBan
JUcepTaliiHe JOCITIKeHHS Ha TeMy « MiXKHApOIHO-IIPAaBOBE 3a0e3MeUeHHs IIpaBa Ha KHUTTS B yMOBaxX
30pOiHUX KOH(IIIKTIB Ta CUTyalliil HACUJIBCTBA BCEPEIMHI JACPIKABUY, IKE PO3KPUBAE MTPOOIEMy BCTa-
HOBJICHHS [IPAaBOBUX ME)X 3aXHCTY IIpaBa Ha )KUTTS B YMOBax 30pOHHMX KOH(IIKTIB 1 cCUTyawliil HaCUJIb-
CTBa BCEPEIUHI JepKaBU, 0COOIMBOCTEH MeXaHi3MiB 3a0€3MeUeHHs i PEeXKUMIB 3aXUCTY TaKOro Ipasa
[4]. Hocminanis B. Typsinuist cpeporo HaykoBoro mouryky obpama temy «MexaHisM 3a0e3reqeHHs
npas i cobox sronunn B Croaupkiit PecrryGuini: Teopemqﬂl Ta ICTOPUKO-IPABOBI acreKkTH» [5].
Jocninnuk b. Craxypa B 2016 poti miaroryBas aucepraiiiiiHe TociikeHHs: Ha TeMy «Poib opraHis
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JepkaBHOI BIaIM y 3a0€3M€UeHH] PpaB JIIOAUHU 1 TPOMAIIHUHA B IEMOKPAaTUYHOMY CYCIUIBCTBI: T€O-
PETUKO-IIPAaBOBUI BUMIp» B SIKOMY PO3KPHB POJIb Ta MICLIe OpraHiB Jep>KaBHOI BIau B Ipolieci 3a0e3-
[EYEHHs IpaB JIIOMUHYU 1 rpoMajsiHuHa [6]. Buena C. MenbHuuyK y cBOIl mpawi «MexaHi3M 3aXUCTy
IIpaB JIIOIMHU 1 TpOMaIsSHUHA: MpoliieMH (YHKIIOHYBaHHS PO3KPHIIA CYTHICTh MEXaHI3My 3aXHUCTY
IpaB JIFOJMHY 1 rpoMaisHuHA. Takok aBTOpKa 3/IHCHUIIA aHAJTI3 3aXUCTY TPaB JIFOIUHU 1 TPOMaSTHUHA
B YMOBaxX BOEHHOTO CTaHy Ta IIiJ] yac BiiHU [7, c. 24]. TpuBaroua nmoHaj JecsaTh pOKiB 30poiiHa arpecis
pd npotu cobopHoi Vkpainu, 3a3ixaHHs Ha ii CyBepeHHI IpaBa BUMAarae 3BaKEHOT0 HayKOBO OOIPYH-
TOBAHOTO MiJXOLy A0 MUTaHb 3a0€3MCUCHHS [IPaB JIIOJUHYU Ta IPOMasIHUHA Ha OCHOBI 1 BIAIIOBiHO 110
ICHYI04OI0 KOHCTUTYLIHHO-IIPaBOBOIO MEXaHi3My.

MeTor0 CcTaTTi € TeOpeTHYHE OOTPYHTYBaHHS CTPYKTYPU Ta PO3KPUTTS CKIAJOBHX CICMEHTIB
KOHCTUTYLIHHO-TIPAaBOBOTO MEXaHi3My 3a0e3eUeHHsI IPAB JIOAWHH i TPOMAJSIHUHA B CYYaCHUX YMOBaX.

BukJiiag ocHOBHOTro mMarepiady. VY creliani3oBaHUX JKepesiaX CIOCTEpIiraeThCsl pi3HOMAHIT-
HI MIJAXOIU JI0 PO3YMIHHS MPABOBOTO MEXaHi3My 3a0e3IeUeHHs MpaB JOAUHU. JJOCHTh MOMYISIPHUM
€ MiOXiA KOJIU pO3IIAJaloTh Yy BY3bKOMY Ta LIMPOKOMY po3yMiHHI. He miaTpumyloun Taky HO3HUIIIO,
3ayBa)KHMO, 1110 B IIMPOKOMY PO3YMiHHI TPaKTyIOTh 3a0e3MeUeHHs paB i cBOOO JIIOIUHU uepe3 HeoO-
XiJJHICTh CTBOPCHHS JICPKaBOIO TapaHTIH MO0 1X 3a0e3MeUeHHS, IKe OXOILTIOE SIK OXOPOHY, TaK 1 3aXHCT
paB i cBOOON JIFOMHY 1 TPOMasIHUHA. B CBOIO uepry, By3bKe po3yMiHHs 3a0e3MedeHHs paB 1 cBoOO.
JIFOIUHK 3BOUTHCS 10 JisTIBHOCTI OpraHiB myOIigHOT BIIa M, BKIFOUAKOUH 1 CHCTEMY MICIIEBOTO CaMo-
BpSIyBaHHS, a TaKOXK III€ BiTHOCAThH MpaBopealizalliiiHy Ta MpaBO3axHMCHY JisUIBHICTh TPOMAIChKUX
IHCTUTYLIH Ta camux rpomajsiH. Tak, nocnigauk K. Havisima 3a3Hauae, 1110 npaBoBUil MexaHi3M 3a0e3-
IIEYEHHS I1PaB 1 CBOOO JTIOAMHU PO3NISAAETHCS SIK CYKYIIHICTb OpTraHiB IepKaBHOI BIAAN, TPOMAICKIX
00'eiHaHb Ta X MpaBOBUX 3acO0iB JUIs pealizalii NpaB JIOAMHU Ta TPOMAJTHCHKUX IIpaB i CBOOO.I.
Lleii BueHMI BBaXKAE, IO MOJOKEHHS ITPaB i CBOOO CIiJl TYMauUTH y IIMPOKOMY Ta BY3bKOMY CEHCI.
VY mmpoxoMy ceHci 3a0e3neueHHs IpaB 1 CBOOO JIIOMHN — Ie TapaHTisl, CTBOPEHA IEepXKaBOIO U ii
peatizaiiii. BoHa OXOIUTIOE 3aXKCT MpaB i CBOOOJ (CTATUYHI aCTIeKTH OE3IEeKH) Ta 3aXKCT MpaB i CBOOOT
(nuHamiuHi acriekTn Oe3neku). J{ist 3a0e3neueH s By3bKOTO pO3yMiHHS TipaBa i cBOOOIH JItozieH 1 Tpo-
MAaJIsSiH CJIiJl pO3YMITH SIK JisUTBHICTh OpraHiB Jep>KaBHOI B M Ta MICLIEBOTO CAMOBPsIlyBaHHS, TpOMa-
JISTH Ta 1X 00'€/JHaHb, 1 I8 TISUTBHICTH CIPUsIE peatizaliii npas i cBo0o sironuui [8, ¢. 501].

BincToroeMo MO3HILIIO, 110 MPABOBUI MEXaHi3M 3a0e3MeueHHs MpaB 1 CBOOO/ JIFOAMHU 1 TPO-
MaJISSHUHA CJTiJ] PO3IVISIIATH KOMILJIEKCHO 1 JI0 I[bOTO BKIIFOUUTH AiSIbHICTh OpraHiB MyOaiuHOI BIaIH,
IPOMAaACHKUX IHCTUTYLIH 3 BUKOPHUCTAHHS 1CHYIOUHMX IIPAaBOBHX 3ac00iB 3 METOIO 3[iliCHEHHs IpaB
1 cBOOOz MroaMHU Ta rpoMajsHuHa. CIIil KOHCTATyBaTH, 10 3aKOHOJABYE 3aKPIMJICHHS MpaB JIIOAUHU
1 rpOMaJITHUHA HE € JIOCTATHIM €JIEMEHTOM MeXaHi3My 3a0e3MeUCHHsI Ta 3aXUCTy TaKUX MpPaB, TOMY IO
cama (hikcallisi HOBeJIHKK B HOPMI He TapaHTye Oe3nocepenHro ii nito. ToMmy mpu po3poOiii Ta MpUHHATTI

IMinTprMyemMo TyMKY BYCHHX, IIO 3a0€3MEUCHHS KOHCTUTYLIMHKUX TIPaB JIFOMMHHU 1 TPOMa/sIHUHA
3IIHCHIOETHCS Yepe3 Pi3HI MEXaHi3MH SIK Ha HallilOHAJIbHOMY, TaK 1 MbKHapogHOMY piBHsX [9, c. 34]. Llinkom
BUIIPABIaHUM € TOH (aKT, 10 BHYTPIlIHEOAEPKABHUI MEXaHi3M 3a0e311e4eHHs IIpaB JIFOIUHH 1 TpOMasTHU-
Ha Mae cBOI 0COOIMBOCTI y KOXKHIH KpaiHi, y TOH 4ac sk MDKXHApOAHUH, y pa3i HOro BU3HAHHS, € YHi(iKo-
BaHUM 1 €JJMHUM JUIS BCIX JIEp)KaB, HE3AJISKHO BiJl MOJITUYHUX, PEIriiHUX Ta iHIMX ocodnuBocteit. Crin
BU3HATH, 1[0 B CYYaCHHX CYCITUIBCTBAX BCe OLTBIIOL Barw y Mmporeci 3a0e3nedeH s paB JTIOIHHA MaloTh
pemiriiiHi Ta rpOMaJIChKi OpraHizaliii, epeBaKHO MMPaBO3aXKCHI, 3aCO0M MacoBoi iH(opMallii Ta 0cOOHCTO-
cri. [Tinrpumyemo ayMKy BiTuusHsiHOTO rpaBHuKa [1. PabiHoBH4a, 1110 3a0e31edeHHs paB i CBOOO/ JIFOIMHI
31iHCHIOETHCS IIUISIXOM CIIPUSIHHS peaizallii, OXOpOHU Ta 3aXUCTy MpaB i cBobox jironunu [ 10, c. 16-23].

KonctutyniiiHo-npaBoBUii MEXaHI3MU 3a0€3M1€UeHHS 311HCHIOETHCS LIUIIXOM CIIPUSIHHS pealliza-
11ii, OXOPOHH Ta 3aXUCTY MPAB JIFOIUHHU 1 TPOMA/ISTHUHA 1 SBJIsIE COOOI0 CHCTEMY METO/IIB Ta IHCTPYMEHTIB
peasizarii 3akpimieHoro Ha piBHi KoHctutymii Ta 3akoHiB YkpaiHu npaBa, OpraHizoBaHuX (DYHKIIIO-
HAJIBHO 1 XpOHOJIOTTYHO. KOHCTHTYIHHO-TIPAaBOBUI MEXaHi3M 3a0e31e4eHHs paB JIOIUHH 1 TPOMaJIs-
HUHA BKJIFOYA€ SIK HOPMaTHMBHI Ta OpraHi3aliiHO-TIpaBOBi 3aCO0M, TOMY JOLLIBLHO BUIUINTH CKJIAJOBI
€JIEMEHTHU TaKOTO MEXaHi3My: HOPMATUBHUH Ta IHCTUTYLIMHUA.

HopMmaTuBHY CKJIaJ0BY HAI[IOHAIBHOTO KOHCTHTYLIIHO-IIPAaBOBOTO MEXaHI3My 3a0e3NeUeHHS
IpaB JFOJAWHH 1 TPOMAJISTHIHA CKJIAIAIOTh MMOJOKESHHS paTU(IKOBaHUX YKpPATHOI MIDXHAPOIHUX JIOTO-
BopiB, KoHcTuTy1ii Ta 3akoHIB YKpaiHH, 1110 3aKPIIUTIOIOTH paBa i CBOOO/IN JIIOIUHM 1 TPOMaJISIHHHA Ta
rapaHrii ix 3a0e3neueHHs. [HCTUTYLIHHY (OpraHi3aliiiHO-PaBOBY) CKJIAI0BY YKPaiHCHKOTO KOHCTHTY-
LIHHO-TPABOBOTO MEXaHi3My 3a0e3IeUeHHs MPaB JOAMHU 1 TPOMATHUHA CKJIAAI0Th OPraHH JIepKaB-
HOT IMyOJIivHOI BlIaK, OPTaHKU MIiCLIEBOTO CaMOBPsIYBaHHS, CIeLiali30BaHi MDXKHApOAHI YHiBepcaib-
HI Ta perioHajbHI OpraHu, BKIIOYAO4YH 1 Cy/I0Bi (1le, HANPUKJIIAJ, HAIIIOHAJIBHI CyI, YITOBHOBOKCHUN
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Bepxonoi Panu Ykpainu 3 npas moauHu, €BponeichKuii cyq 3 mpaB JloguHU Touo). Oxkpeme, ane
HEBIJI’€MHE Miclle 3aiiMaroTh POLeCyaIbHI IPUHOMH, HEOOXIIHI U1 €(PEKTUBHOTO 1 JI€BOTO 3aXHCTY
W peaizaiii npap JIFOIUHM, @ TAKOXK TapaHTOBaHI MPOIECYyalibHI IHCTUTYTH OCKAap KEHHsI Jii OpraHiB
my0O1i4HOi BlIaau, CYJOBI 1030BY, CKapry B MIXKHAPO/HI Cy[0B1 Ta IPaBO3aXUCHI IHCTUTYII].

Po3kprBaroun IHCTUTYIIIHI (OpraHi3aliiHO-TIPaBOBY) CKJIaJ0BY KOHCTHUTYI[IHHO-ITPaBOBOTO
MeXaHi3My 3a0e3Ie4eHHs NpaB JIIOJIMHY 1 TPOMaJITHIHA, CIIiJl aKIIGHTYBaTH yBary Ka JisuIbHOCTI Cy/10-
BUX Ta MIPABOOXOPOHHUX OpraHiB. Pojib OKpecieHHX Jep)KaBHUX OpPraHiB BH3HAYAETHCS iX KOMIETEH-
Li€F0, YITKE 3aKPIIJICHHS SKOT € KIIFOUYOBOIO MEPEIYMOBOIO JUIsSi FAPAHTOBAHOTO BUKOHAHHS BU3HAUYCHHX
3aKOHOJIABYO 3aB/IaHb. YKpaiHi O CUCTeMH 3a0€31eUeHHS MIPaB JIOAMHU BXOAATh 3HAYHA KUIBKICTH 1H-
crutyniid. 3okpeMa B KoHCTUTYIIT YKpaiHU JOCHTh 4ITKO BU3HAYEHO CHCTEMY OpPIaHiB Ta MOCAJI0BHX
0ci0 pi3HMX PiBHIB, MpPEpOraTHBa SKUX — 3a0€3MEUEHHS Ta 3aXUCT IPaB JIOIUHU 1 TPOMaIsiHUHA. TaKy
cucteMy ckiaiarTh: [IpesuaeHt Ykpainu, BepxoBaa Pajga Ykpainu, BUKOHABUI OpraHU BIIa I, CUCTEMa
CylliB 3araJibHOi FOPUCIMKLIT Ta creniaiizoBaHux cyniB, Koncruryuiitnuii Cyn Ykpainu, YnoBHOBa-
skeHuit BepxoBHoi Pagu Ykpaiuu 3 mpaB JIIOIWHH, MPOKYpaTypa, aJBoKaTypa, iHIII OpraHu JepiKaBH
3 MPaBOOXOPOHHUMH (PYHKIIISIMH, OPTaHU Ta MOCAJI0BI 0COOM MiCIIEBOTO CAMOBPSITyBaHHSI.

Tax, ct. 124 Koncrutynii Ykpainu NokIanae Ha cyau 3ilicHenHs npasocyans [11]. BinnosinHo 1o
ct. 1 3akony Ykpainu «I1po npokyparypy» npoKyparypa YKpaiHu CTaHOBUTb €IMHY CHCTEMY, SIKa Ha TiJIcTa-
Bi 11bOTO 3aKOHY, 31IIICHIOE BCTAHOBIICHI BifNoBiHO J10 cT. 131" KonctuTyuii Ykpainu QyHKIii, ki MatoTh
Ha METI 3aXKCT TpaB i CBOOOJ JIFOJMHH, 3arajibHUX IHTEPECIB CYCMIbCTBA Ta JiepkaBu [12]. 3rigHo cT. 2
3akon Ykpainu «I1po HatioHanbHy mostiiiro» OJHUM i3 3aBlIaHb MOJMILi € OXOpOHA MpaB 1 CBOOOJ JIFOMHH,
a TaKoXX 1HTepeciB cycniibeTBa i aepxkani [ 13]. Criix BU3HATH, 110 TisUTbHICTD 3a3HaY€HUX OPTaHiB HE 3aBXK-
I BiZIOYBAEThCS B 3aKOHO/IABYO BCTAHOBJICHUX PaMKaX, 1 SIK HACIIJIOK [[bOTO — MOPYIICHHS KOHCTUTYILIIHUX
IpaB 1 cBOOOJ JIIOIUHU 1 TpoMaisiHUHA. € HEOOXIAHICTh YIOCKOHAIEHHS SIK HOPMATUBHOIO PEryIIOBAHHS
CTaTyCy NMPAaBOOXOPOHHUX OPTaHiB, TaK i 3MiHa OpraHiallifHO-TIPABOBMX OCHOB iX JISTBHOCTI.

Bce Oinblle BUHHKA€ TOCTPUX MUTAHb [0 ICHYIOUMX MDKHAPOAHUX MEXaHi3MiB 3aXUCTY MPaB JIOIH-
HH, SIKi HE 3MOIIIM BUKOHATH CBOT 3000B’SI3aHHSI OO MOTIEPEIKEHHS, 3aM00IraHHs Y1 NPHUITMHEHHSI 30poii-
Hoi arpecii p nporn Yipainn. Hacamnepen finersest ipo Opraisauito O6’easannx Hawiit i ii opram.

Ipu octiukeH ] CTPYKTYpPH Ta CKIaJOBHX EIEMEHTIB KOHCTUTYLIHHO-IPABOBOrO MEXaHi3My
3a0e31eYCHHSI IPAB JIFOAMHHU | FPOMA/ITHUHA Ba)XXIMBO HATOJIOCHTH, IO KOHCTUTYLIHHUA MexaHi3M 3a-
Oe3neueHHs [IpaB JIIOAUHY 1 FPOMaJITHUHA B YMOBAaX BOEHHOTO CTaHy B YkpaiHi Mae 0COOJIUBI XapakTe-
PHCTHKH, OCKIJIbKH BUMArae He CTIIbKH CaMOCTIHHUX 1HAMBIAyaIbHIX 3yCHIIb IXHIX BIIACHHKIB, CKITbKH
BIZMOBITHUX MPHUPOi KOHCTUTYLIHHMX TPaB JIIOAMHU 1 TpOMaJsHUHA 3a0e3euyBaTbHIX, OXOPOHHUX
Ta IHmUX QyHKOiH 1 11l yIOBHOBaXKEHUX AEP:KABHUX Ta CAMOBPSIHUX OpraHis abo iX mocamoBUX 0cib.

[TigTpuMyeMO JyMKY, 10 CyAoBa (opMa 3aXHCTy € BUIIOKW (OPMOKO 3aXHCTy CyO’€KTHBHHUX
paB, cBO0O/I 1 3aKOHHUX IHTEPECIB, MOPIBHIHO 3 IHIIMMHU, HECYIOBUMH 3aco0aMH, ska 3a0e3reuye BCiMm
3aI[iKaBIeHIM 0c00aM MaKCHMYM IPOIeCyalbHUX TapaHTiil. Y 3B’s3Ky 3 IIMM IIPaBO Ha CYIOBUH 3aXUCT
BHUCTYIIa€ 32C000M 3a0€31eUECHHs MOXKJIMBOCTI JIFOAWHH 3BEPTATUCS 10 OPTaHiB PABOCYAS 3aUIsl 3aXU-
CTYy CBOiX IIpaB Ta 3aKOHHUX 1HTEPECIB B OPSAKY, TIepeadadeHoMy 3akoHoM [ 14, c. 162].

Ha ocHoBi Teoperuunoro HamnpaioBants C. Kyuepa, nmpeacraBiseTbcss MOKIUBUM C(HOPMYITIO-
BaTH PO3YMIHHS KOHCTUTYIIHHO-IIPaBOBOTO MEXaHi3My 3a0e3IIeUeHHS TPAB JIFOMHHU 1 TPOMaJSTHUHA STK
B3a€EMOIIOB’13aHY CHCTEMY TOCJIIOBHO OPTraHi30BaHUX FOPUINYHUX 3aC00iB, 32 JIOTIOMOTOO SIKUX JI0-
CATAIOTHCS TIOCTABIICH] LI 100 3iICHEHHS, OXOPOHU Ta 3aXMCTY 3aKPIIUICHUX TPaB JIFOAUHU 1 TPO-
MajasuuHa [1, ¢. 101-102]. Takuii MexaHi3M MOBHHEH BKJIFOYATH CHCTEMY B3a€MOIIOB’S3aHHX 1 B3ae-
MO3aJIC)KHUX CTPYKTYPHHX CJICMEHTIB, HANPHUKIIAJ, TAKUX SK: KOHCTHTYLIHHO-IPABOBE PETyIFOBAHHS
CYCHUIBHUX BiZIHOCHH 1 3aKpIIJICHHS 1X B 3aKOHOAABCTBI; KOMIUIEKC ITPABOBUX 3aXO0/1iB, 1110 JI03BOJIAIOTH
rapaHTOBAHO 3/IIICHIOBATH OXOPOHY 1 3aXMCT KOHCTUTYIIIMHUX MPaB 1 CBOOO JIFOAWHK; FOPUINYHA BiJI-
MOBIJTAJIBHICTH 32 MOPYLICHHS NMpPaB JIOAWHU; AiSJIbHICTh YITOBHOBOKEHHUX JIEPKABHHUX Ta CaMOBPSJI-
HUX OPraHiB, 110 3a0e31e4yoTh @yHKniOHyBaHHH KOHCTUTYL{HO-TIPaBOBOTO MexaHi3My 3a0e3MeYeHHS
TPaB JIOAMHH i IPOMaIHIHA; PiBEHb IPABOBOI KYJIBTYPH i IPABOCBIOMOCTI YKPATHCHKOIO CyCIiIBCTBA.

Jl0CBIA IEMOKPATHYHUX JIEPXKaB CBIIUTH, IO PIBEHb PABOCBIIOMOCTI JIFOIMHN 3HAYHOKO MIpOIO
BIUIMBAE Ha peasizalilo, OXOPOHY Ta 3aXUCT IPaB JIOOUHH 1 rpoMaistHiHA. i1 YipaiHy BaXKIMBUM MUTaH-
HSIM 3aJIMIIAETHCS BUXOBAHHS TPOMA/ITHUHA, SIKHET Ma€ YCBITOMUTH, 10 pealTi3allis IpaBa OTHOYACHO MOKJIa-
Jia€ Ha Hel Limi KoMILIeKe 060B’s13KiB. Mae OyTH iTKe YCBIIOMIICHHS, LLIO IICIIs CII0BA X0y, OApasy 3’siB-
JAETBCS OHATTS 30008 s13aHui. Tomy nporec GopMyBaHHs IPABOCBIIOMOCTI JFOAUHH BKIIIOYAE KOMIUICKC
3aC001B, SIKi CIIPUSIOTH CTAHOBJICHHIO CBIJIOMOCTI Yepe3 HABYaHH, ySIBICHHS, eMOLi Ta IPUPOJIHI OTPe6H.

KOHCTI/ITyI_IH/IHO MPaBOBUI MeXaHi3M 3a0e3MeucHHs BKJIIOUae B ceOe psii CKJIANOBHX, a caMme:
«MeXaHI3M BUXOBaHHS», «MEXaHI3M OXOPOHW», «MEXaHi3M 3a0e3MeUCHHs», «MEXaHI3M BiIHOBIICHHS
MOPYIICHUX KOHCTUTYIIMHUX MpPaBy», «MEXaHI3M IMPUTATHEHHS J0 BIAMOBIJAIBLHOCTI 3a MOPYIICHHS
IIpaB JIIOANHY 1 TPOMAJITHUHAY.
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JloCBizT IEeMOKpATUYHUX JIEpKaB CBITUYUTb, 110 PIBEHb MPABOCBIIOMOCTI JIFOJIMHH 3HAYHOIO MipOIO
BIUIMBAE Ha peaizaliio, OXOPOHY Ta 3aXUCT IpaB JIIOAWHN 1 rpoMansHuHa. [ YkpaiHH BayKITHBUM TH-
TaHHAM 3aJIMIIAETHCS BUXOBAHHA IPOMAJIAHNHA, SIKWI Ma€ yCBIIOMUTH, III0 peaizallis IpaBa OJHOUACHO
IIOKJIA/Ia€ Ha Hel 1inuii koMIuieke 000B’A3KiB. Mae OyTH 4iTKe yCBIIOMIICHHS, 11O IIiCIIsL CJI0Ba XOUY, OJpa-
3y 3’SIBISIEThCS TIOHATTS 3000B’s13aHuil. ToMmy nporiec (hopMyBaHHS TPABOCBIIOMOCTI JIFOMUHU BKITFOYAE
KOMIUIEKC 3ac00iB, sIKi CIPUSAIOTh CTAHOBJICHHIO CBIIOMOCTI Uepe3 HaBUaHHS, YSBJICHHs, eMOLIl Ta pu-
ponHi morpe6ou. HasiBHUMiT B YKpaiHi KOHCTHTYIIIHHO-TIPABOBHI MEXaHI3M 3a0€3MCUeHHS TpaB JIFOIUHU
BKJIIOYA€ PsiJi B3a€MOIOB SI3aHUX CKIAIOBUX: 1) 3aKpilieHHs MpaB i cBOOOM JitoauHK Ha piBHI KoHctu-
Tywii Ta 3aKoHIB YkpaiHu; 2) I0pUIUYHE 3aKPIIJIEHHS] pAMOK JI03BOJIEHOTO Ta CIIOCOOIB JOCATHEHHS Onar
Ta notped; 3) 4viTKe 3aKpIMJICHHS YMOB Ta MEX OOMEKEHHS MpaB i cBOOOJ JIFOMUHU; 4) MPIOPUTETHICTH
3a0e3MeueHHsI IPaB JIIOIUHYU B OCOOIUBHUIL IIepiof; 5) mparMaTuyHi Ta epEeKTUBHI MEXaHi3MU OXOPOHHU Ta
3aXMCTy NPaB i CBOOO JIOAMHH, 6) BCTAHOBUTH CIpaBe/UIMBi OPMH Ta MEXI BiANOBINAIBHOCTI 3a 110-
PYLICHHS TPaB i CBOOO/ JIIOAMHH, BKIIOYAIOUH 1 BiIIKONyBAHHS 30MTKIB; 7) rapaHTYBAHHs 04iKyBAHOTO
1 02)KaHOTO Pe3ybTaTy IS JEOIUHH ITPH peatizarii KOHCTI/ITYIIII/IHI/IX TIP2B JIOJMHH.

BucHoBku. O6rpyHTOBaHO MONOXKEHHS, 10 KOHCTHTYIIHHUHA MeXaHi3M 3a0e3MeyeHHs npaB Jo-
JIMHH 1 TPOMa/sIHIHA B YMOBaX BOEHHOTO CTaHy B YKpaiHi Mae OCOONMBI XapaKTePUCTHKH, OCKLIBKH
BHUMArae He CTUIbKMA CaMOCTIHHHX 1H/IMBIlyabHAX 3yCHIIb IXHIX BIIACHHKIB, CKUIBKU BIIMOBIIHUX MPH-
POAi KOHCTUTYLIHHUX IpaB JIIOAUHH 1 TpOMaIsHUHA 3a0e31e1yBalbHIX, OXOPOHHUX Ta IHINX (QyHKIIIH
1 il yIIOBHOBaYKEHHX JICP>KaBHUX Ta CAMOBPSAIHHX OpraHiB abo 1X mocagoBux ocio.

JloBeneHo, 10 TOJIOBHOIO METOI0 KOHCTHTYLIIHO-IIPABOBOTO MEXaHi3My 3a0e3NedeHHs Npas
1 cBOOO JIOAMHY € CTBOPEHHS A1€BUX rapaHTiil peanizawii npas i cBOOO JHOAUHY 0a3yr0UUCh HA KOH-
CTUTYLIHHKX 3aca/iaX piBHOCTI, HEBIUYKYBaHOCTI Ta HEMTOPYIIHOCTI. 3ralaHiii KOHCTUTYLIHHUI Me-
XaHi3M 3a0e31e4eHHs OXOIUTIOE: 1) 3aKpiluIeHHs [IPaB JIIOJUHY 1 TPOMaJIHUHA; 2) OXOPOHA MPaB JIIOIU-
HU 1 IpOMaJISTHUHA; 3) 3aXUCT MPaB 1 CBOOOT JIFOMUHH.
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I'OPOBEIIb H.O., TKAY A.B.
3MIMCHEHHS CIMEMHHUX ITPAB B YMOBAX BOEHHOI'O CTAHY
EXERCISE OF FAMILY RIGHTS UNDER MARTIAL LAW

VY crarTi BUCBITIIIOIOThCS AKTyasbHI MUTaHHS 3AIMCHEHHS CIMEHHMX IpaB B yMOBax
BOEHHOTO CTaHy B YKpaiHi. AKIICHTY€eThCs yBara Ha TpancopMailii CiMeHHHUX MPaBOBi/I-
HOCHH Y 3B’SI3KY 3 IIMPOKOMACIITA0HOIO arpeciero pocii Ta 00yMOBJICHY HEHO HEOOXIHICTh
OHOBJICHHSI CIMEMHOTO 3aKOHOABCTBA. HaromomryeTscsi Ha BaKJIMBOCTI TpaBa 0aThKIB Ta
JiTel Ha CNMINKYBaHHS, a TAKOXk Ha HEOOXI1THOCTI PO3LIMPEHHS MPABOBOIO PEryIIOBAHHS
CYYacCHHX HETHITOBUX (OPM CIMEHHMX BIIHOCHH. PO3IISIIAOTHCS MOHATTS «CiM’sD», «UJICH
ciM’1» Ta «CiMeiiHi TPaBOBITHOCHHIY. [IpONOHYETHCS MiJT «CIM’€10» PO3YMITH CyKYITHICTb
(mpaBoBHii COK03) Pi3UUHHX 0CI0, 3aCHOBaHY Ha IILTIO01, KPOBHIH CHIOPITHEHOCTI, yCHHOB-
JICHHI Y 1HIIKX TTiJICTaBaxX, HE 3a00POHEHNX 3aKOHOM, 1110 BU3HAYAE B3a€MHI CIME#HI 0CO-
OuCTI HEMalHOBI Ta MaiHOBI TpaBa i 000B’SI3KKM, MOPAJIbHY Ta MarepialibHy IiITPUMKY,
a TaKOX BI/IMOBIAIBHICTh 32 HEBUKOHAHHS CIMEHHHMX 00OB’s3KiB. 3BEpTA€ThCs yBara Ha
BIJICYTHICTb €IHOCTI y BU3HAUEHHI Cy0 €KTHOTO CKJIaay ¢iM’1, a TAaKOX Ha POJIb MOPAJIbHUX
I[IHHOCTEH, SIKI PEery/IIOIOThCS MPABOM JIMIIE ONOCEPEKOBAHO. Y CTATTi MPOIOHYETHCS
k1acudikais ciMeliHUX IPaBOBIAHOCHH, L0 OXOILIIO€ BHYTPIIHBOCIMElHI, 30BHILIHBO-
CiMeliHi, JOrOBipHi, PUPIBHSHI 70 CIMEHHHUX Ta HETPAIUIIIAHI MPABOBITHOCHHHU. AHa-
J3y€EThCS MPOOIeMa ITYYHOTO PO3/UICHHS CIMEH dyepe3 BiliHY, 3 OISy Ha BiICYTHICTh
3aKOHOJABYOTO BPETYJIIOBAHHS LILOTO ITUTAHHS. ABTOD MIAKPECITIOE, IO CyIH 3MYIIEH] Ke-
pyBaTUCS 3arallbHUMHU IIPUHIUIIAME TIPaBa Ta CYJOBOIO IPAKTHKOIO AT BUPIICHHS TAKUX
CropiB. 3iHCHEHHs CIMEMHMX MPaB BU3HAYAETHCS SIK MPABOMipHA MOBEIHKA yJaCHUKIB
MPABOBIIHOCHH, CIPSIMOBaHA HA pealizallilo TXHiX MMpaB i 33/I0BOJICHHS JIyXOBHUX YH Ma-
TepialbHUX MOTPEO y MeXaxX 3aKOHY, JOIOBOPY Ta IIPUHIMIIB MOpaii. 3a3HAa4a€eThCs, 110
HEMaiHOBI BIIHOCHHU BU3HAYAIOTh MOpPAJIbHY, EMOIIIiiHY Ta JyXOBHY OCHOBY CiM’i, (op-
MYIOTh MIPIOPHUTET IyXOBHHUX IIHHOCTEH, CTIMKICTh y KPU30BUX CUTYAIliSX 1 BILTHBAIOTH Ha
BuxoBaHHs jiteid. [Ipornonyetbest nonoBanT CiMeiiHui Komeke Ykpainu crartero 159-1
«IIpaBo GaTbKiB Ta IHIIMX POAMYIB Ha CHIJIKYBAaHHS 3 AITbMH, sIKi IIepeOyBalOTh 3a KOpJIO-
HOMY», 1110 CIIPUATUME 3a0€3MEUEHHIO 3aKOHOIaBIMX rapaHTill [IbOTro Mpasa.

Knruosi cnosa: npaso Ha ocobucme cninkysanms 6amokie ma oimetl, cim’s, ujieH
cim’i, cimelini npagosionocunu, cimelini ocooucmi HematiHogi npasa.

The article addresses current issues related to the exercise of family rights during
martial law in Ukraine. It focuses on the transformation of family relations caused by
Russia's large-scale aggression and the resulting need to update family legislation.
Emphasis is placed on the importance of the right of parents and children to communicate
and the necessity of expanding legal regulation of modern, unconventional forms of

© TOPOBEIIb H.O. — kaHauMaar OpUAWYHMX HAyK, JOLCHT, JOUCHT KaQeapu HOPUANYHHX
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© TKAY A.B. — cryagentka (Cymcbka ¢inist XapKiBCbKOro HalliOHAJIBHOTO YHIBEPCHTETY BHYTPIILI-
HIX CIIpaB)

24



Lusinvre npaso i yusinvHuil npoyec; cimetine NPAso; MiNHAPOOHe npusamme npaso

family relations. The concepts of "family," "family member," and "family relations" are
examined.

It is proposed to define "family" as a group (legal union) of individuals based
on marriage, blood relationship, adoption, or other legal grounds not prohibited by
law, characterized by mutual family personal non-property and property rights and
obligations, moral and material support, and accountability for non-fulfillment of family
duties. Attention is drawn to the lack of consensus in defining the composition of the
family and the role of moral values, which are only indirectly regulated by law.

The article proposes a classification of family relations, including intra-family,
external family, contractual, family-equivalent, and non-traditional relations. It analyzes
the issue of families being artificially separated due to war, highlighting the lack of
legislative regulation of this matter. The author emphasizes that courts are forced to rely
on general legal principles and judicial practice to resolve such disputes.

The exercise of family rights is defined as lawful behavior by participants in family
relations aimed at realizing their rights and meeting their spiritual or material needs
within the limits of the law, agreements, and moral principles. It is noted that non-
property relations form the moral, emotional, and spiritual foundation of the family,
establish the priority of spiritual values, ensure stability in crisis situations, and influence
the upbringing of children.

The article suggests amending the Family Code of Ukraine by adding Article 159-1,
"The Right of Parents and Other Relatives to Communicate with Children Abroad," to
provide legislative guarantees for this right.

Key words: the right to personal communication between parents and children,
family, family member, family legal relations, personal non-property family rights.

Beryn. Boennuit cran, 3yMoBiieHuil BiliHOIO pocii npoTu Ykpainu, NpuU3BiB JO CYTTE€BHUX 3MiH
y (GyHKLIOHYBaHHI yKpaiHCBKUX CiMeH, MOpYIIEHHI 3BUYHUX CHOCOO0IB 3/1HCHEHHS CIMEHHUX IIpaB.
IMopymryroTbcst mpaBa He JHIIE HiTeH, a i 0aTbKiB Ta poauyiB. [CHyIOUE 3aKOHOIABCTBO HE MICTHTH
BIJINIOBIJTHUX MEXaHi3MIB BPETYJIFOBAHHS MTPABOBIIHOCHH, 1110 BUHHUKIIH. Lle miakpecotoe HeoOXiqHICTh
BJIOCKOHAJICHHSI ITPABOBOT'O PETYNIIOBaHHS y cdepi CiMEHHMX MPaBOBIIHOCHH. BUBYCHHIO CiMEHHO-TIpa-
BOBHX BIIHOCHH, a TaKOX MOIIYKYy ONTHMaJbHOI X MOZET MPUCBATHIM POOOTH Taki HAayKOBILI SIK:
B. Bopucoga, B. Barpac, 1. XKuninkosa, B. KoxxeBuukona, JI. Kpacuiibka, 3. Pomosceka, P. Credanuyk,
€. XapuTOHOB Ta iHIi, SIKi 1 CTalIX MIATPYHTSIM JJIsI HATUCAHHS HAYKOBOI pOOOTH.

IMocranoBka 3aBraHHs. MeTOIO CTaTTi € aHai3 MPAKTHKA 3AIHCHEHHS CIMEHHUX MPaB B yMO-
BaX BOEHHOT'O CTaHy Ta pO3pO0OKa IMPOTIO3UILiH 3 MUTaHb, IO JOCIIHKYIOThCS.

PesyabraTu pocaimkennsi. CiMeliHi CTOCYHKH, IIHHOCTI, TPOOJIEMH, 110 BUPIIIYIOTCS B KOXK-
Hil ciM’T € CXO)KUMH 1 PI3HUMH OJJHOUACHO. BoHM (DOPMYIOTHCSI HA OCHOBI TpaAUIiil POIUHHM, PEIITii,
HaLliOHAJILHOCTI, MiCLIEBOCTI, TONIEPEIHBOTO TOCBiAY WieHIB ciM’i Toro. CaMe ToMy, Ul IpaBa MOHST-
TS «CIM’51», «4WJICH CiM’1» Ta BIZIHOCHHHU, SIKI M>K HUMU BUHMKAIOTh, HE TaKi MPOCTi i sicHi. [jist Toro 1mo6
chopmyIroBaTy MOHSATTS 3IHCHEHHS CIMEHHUX NPaB Ta JOCIHIIUTH X 0COOIUBOCTI B yMOBAaX BOEHHOTO
CTaHy CIIiJI 3°sICyBaTH MOHATTS «CiM’sD» Ta «WIEH CiM 1».

V HayKkoBiii iTepaTypi icHye 6e3J1id BU3HAYCHb MOHATTS «cim'si» [1;2; 3; 4; 5; 6], koxkeH Jocii-
HUK ITPOTIOHYE BIIACHY Je(iHiIlit0, MTIAKPECITIOIYH Ti UM HIII 03HAKH, SKi BBAXKAE BaXKIIMBUMH. 3 OTHOTO
00Ky, pI3HOMaHITHICTh TIODVISA/IIB CIIPUsIE ITMOOKOMY Ta BCEOIYHOMY aHaJIi3y 1IbOTO SBUILA, JO3BOJISIOUN
PO3IIAAATH HOTOo 3 Pi3HUX TOYOK 30py. 3 1HIIOIO — BiACYTHICTh YHi()IKOBAHOTO MiIXOMY MOXE IPHU3BO-
JUTH JI0 TEPMIHOJIOTIUHOI INTyTAHUHU Ta Cy0 €KTUBI3MY B TpakTyBaHHI MOoHATTA. Crarts 3 CiMmeitHOro
xozaekcy (nani CK) Yipainu [7]) Takox HE MICTUTB ITOHSTTS «CiM 5.

Amnautiz nmiteparypu [1; 2; 3; 4; 5; 6] 103BoJIsiE 3a3HAYNTH, 1[0 aBTOPU MPOTIOHYIOTh BPaXOBYBa-
TH IOPUIUYHUH, COIIaTbHUNA, MOPAJIbHO-CTUYHHUI acTIeKTH, 0araTOBUMIpPHICTh MPABOBHUX 3B SA3KIB MikK
yieHaMu cim’1. Pa3om 3 THM, HeMa€e €IHOCTI MOA0 CY0 €KTHOTO CKIIaJly; MiJICTAB BUHUKHEHHS; CITijb-
HOTO MPOXKMBAHHS; BKAa3y€THCS HA JII000B, MOBAary Ta MOPAJIbHI IIHHOCTI, SIKI MOXYTb PETYJIIOBATHCS
IIPAaBOM JIMILIE ONIOCEPEAKOBAHO. J{esKi BU3HAYE€HHS HaATO OOMEKEH] 11010 CyYaCHUX HETUIIOBUX (HOpM
CIMEHHUX BIJJHOCHH.

Ha cporomHi crioctepiraeThest TCHACHIIIS J0: 3aKOHOJABYOTO BH3HAHHS OJJHOCTATEBUX BiJHOCHH
[8]; wiTkOCTI Y BH3HAHHI (haKTHUHHX HUTFOOHUX BiTHOCHH [9], iHTerpailii Mi>Krary3eBux iHCTHTYTIB (OITi-
KM, MIKTyBaHHsI, TATPOHATY) J0 CIMEHHOT0 TpaBa 3 ypaxyBaHHSM iX COIiaJbHOI POl Ta HACHIKIB BIHHH.
DopMyITHOrYHM BU3HAUCHHS TOHSATTS «CiM’sD» OTPIOHO 11€ BPAXOBYBATH, POOUTH HOTO OLIBII YiTKHUM.
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ITix «ciM’€10» i po3yMiTH CYyKyNHICTh (IIPaBOBUH €0103) (hi3UUHUX 0Ci0, 3aCHOBaHY Ha IIUTIO-
01, KpOBHiH CIIOPITHEHOCTI, yCHHOBIICHH] Y1 1HIIUX MifCTaBaX, He 3a00POHEHUX 3aKOHOM, 1110 BU3HAYa€e
B3a€MHI ciMeiiHi 0co0ucTi HeMaliHOBI Ta MaliHOBI IIpaBa i 000B’A3KK, MOpAJIbHY Ta MaTepiaibHy Mif-
TPHUMKY, & TAKOX BiJIIIOBIaIbHICTh 32 HEBUKOHAHHS CIMEHHHX 000B’SI3KIB.

HeBu3Ha4yeHICTh TEPMIHY «CiM’sDy TAKOK HETaTHBHO BIUIMBAE HA PO3YMIHHS MOHSTTS «4JICH
cim’i». V ct. 2 CK Vkpainu, y9acHUKH CIMEHHHUX BiTHOCHH AUISTHCS HA TPH TPyNH: 1) OAPY ks, OaTh-
KM, JIiTH, YCUHOBIIIOBaYl, yCUHOBJICHI; 2) 06aba, ain, npabada, npaia Ta BHYKH, IPaBHYKH, piHI OpaTtu
Ta CEeCTpH, MadyXa, BITYMM, Maquepka, macuHok; 3) inmi wienu cim’i (tasu 19, 20 CK Ykpaiun) [7].

[MuTanns mono cy6’exTiB (Y4aCHHUKIB) CIMEHHUX MPaBOBIAHOCHH JOCI 3aJUILIAETHCS JAUCKYCIH-
HuM. CydacHa IIpaBOBa Hayka Mae JEKUTbKa MOIIA/IIB Ha Iie MUTAHHS: 1) JIniIe 4wieHu ciM’1 Ta ocobHu,
SIKI MalOTbh JI0 HUX Oe3IocepeHe BIIHOUMICHHS; 2) PO3IIMPIOIOTH Iel MepertiK 3a paxyHOK MOCaI0BUX
i 'opuaruHUX ocio [5, c. 206].

[lepeBakHO Mij «4IEHOM CiM’1» PO3yMitOTh 0Ci0, SIKi MOB’s3aHI 3 KOHKPETHOI CiM’ €10 MLTHO-
60M, POOMHHICTIO, YCHHOBICHHSIM Ta AEAKUMM (HOpMaMU BIAIUTYBAHHS IiTeH, ski Oyau mo30aBieHi
0aThKIBCHKOTO MIKIIyBaHHS, CIIUIBHUM JKUTTSIM, CIIIJIbHICTIO IHTEPECiB, B3AEMHUMH CIMEHHUMH IpaBa-
MU Ta 000B’sI3KaMU, SIKi HOPSA] 3 IHIIUMU 0cO0aMU MOXKYThb OyTH Cy0’eKTaMu CIMEHHUX IPABOBITHOCUH
[10, c. 6-7].

Unew cim'l B ciMeliHOMY TpaBi — 11e (pizuyHa 0c00a, sika BXOIHUTH JI0 CKJIaay CiM’T K TPaBOBOTO
CO03y 0Ci0, 3aCHOBAHOTO Ha IUTI01, KPOBHIH CHOPIIHEHOCT], YCHHOBJICHHI YM IHIIMX MiJcTaBax, HE
3a00pOHEHMX 3aKOHOM. Bu3Ha4yeHHs ciM’1 Ta ujieHiB ciM’1 Mae OyTH IHKJIFO3MBHUM 1 OXOIUTIOBATH SIK
reTepoCeKCyabHi, Tak i OMHOCTATeBl CIMEIHI COI03H.

AKTyasbHICTb PO3LIMPEHHS [IPAaBOBOIO BU3HAYEHHS «CiM’1», «wieHa ciM’1» MiATBEPAKYEThCS
COL[IaIbHUMH Ta TYMaHITAPHUMH BUKJIMKAMH, 30KpeMa, COIPHYMHEHUME BIHHOI0, sIKa BUCBITIHIA He-
00XIIHICTh 3aKOHO/IAaBUOTO 3aKPITICHHS PIBHUX MTPAB HA CIMEHHE KUTTS JUISI BCIX KaTeropiii rpoMaisiH,
HE3aJIeKHO BiJI IX CEKCyallbHOT OpieHTalii 4 (JOpMH CIMEHHOTO COIO3Y.

CiMeliHi TPaBOBIAHOCHHHU PO3IIISIAOTHCS SIK: 0COOMCTI HEMAallHOBI Ta MallHOBI BiJTHOCHHH, 1110
BUHUKAIOTH 31 HIIH00Y, KPOBHOTO CIOPIJHEHHS, YCUHOBJICHHS, B3STTS JIITCH HA BUXOBAHHS, BCTAHOB-
JICHHSI OIIIKY Ta MiKJIyBaHHS, 1 3aCHOBaHI Ha IOPUANYHIH PIBHOCTI, BUIbHOMY BOJIEBUSBICHHI, MalHOBIH
camMocTiiHHOCTI TX y‘IaCHI/IKiB [11, c. 17.]; ocobucri HeMaI?IHOBi Ta TaKi, 1110 BUIUTUBAIOTh 3 HUX, MalfHOBI
BiZTHOCHHH JIIONIEH, sIKI BUHHKAIOTh Ha OCHOBI IIUTIO0Y Ta CiM’T 1 sKi PEryIOIOTECSA HOPMaMH ciMeHOTO
mpaBa [12 c. 80]; BpeI‘yHLOBaHl HOPMaMH TpaBa 0COOMCTI HEMAHOBI 1 MaHOBI BIILHOCI/IHI/I 10 BUHU-
KaroTh 13 1100y, cim’i Ta poaunHocTi [13, ¢. 494] Tomo. Yci aBropu OHOCTalHI Y TOMY, 110 CIMEHHI
MIPABOBIJIHOCHHU — 1I€ OCOOKMCTI HEMalWHOBI Ta MaifHOBI BiqHOCHHHM. Jlesiki pO301KHOCTI BUHHKAIOTh
KOJIU WAeThCs MPO MiZIcTaBU BUHUKHEHHSI Ta Cy0’ €KTHHUH CKIIa.

3aciayroBye Ha yBary, Kiacudikaiis ciMeHHHX IPaBOBIIHOCHH 3ariporioHoBaHa B. Batpac, sikuii
B ii OCHOBY NOKJIaB KpUTEpill Cy0’€KTHOTO cKiamy: 1) Mik MOAPYXOKSIM, KOIHUIIHIM HOLPYACKSIM Ta
ocobamu, sIKi mepedyBaroTh y (JaKTUYHHUX NUTFOOHUX BITHOCHHAX; 2) MK OaTbKaMHu Ta JITBMH; 3) Mix
OJM3bKUMH POANYAMH Ta 0COOAMHU, 10 IO HUX MPUPIBHIOIOTHCS; 4) MK YCHHOBITIOBAYEM Ta YCHHOBIIE-
HUM; 5) MiXk cy0’ekTamMu CIMEHHOTO TpaBa, 10 OB’ sI3aHi i3 BIAIITYBAHHSAM JIITCH, M030aBIeHUX 0aTh-
KIBCBKOTO MIKJIyBaHHs y ciM’t0 [14, ¢. 4]. VY mitepaTypi AaHa MO3MIIIS MiA€ThCSI KPUTHUI, 3a3HAYAETh-
Cs1, 110 OIiKa Ta MIKIyBaHHs € MIKTaJIy3¢BUMH IHCTUTYTaMHU METOIO, IKUX € OXOPOHA Ta 3aXUCT NPaB Ta
iHTepeciB 0ci0 Heie31aTHUX, a00 Ai€31aTHICTb AKUX OOMEXKEHA; IaTPOHAT B3arai BBAXKA€ThCS TUMYA-
COBOIO COLIaNBbHO0 HOCIyrolo [15, c. 172]. Taka kpuTuKa BUIIpaB/aHa JulIe 4acTKoBO. ITaHye nymKa,
IO ciMeliHe TIPaBo € KOMIUIEKCHOIO Taly33i0 MpaBa, TOMY MOXKE BKITIOUATH i MIXKTary3eBi IHCTHUTYTH.

[TponoHyemMo Taky KiacH(ikaiio CiMeHHUX MPaBOBIMHOCKH: 1) BHYTpPIIHBOCIMEITHI (MiXk TI0-
JPpYHOKIM ((DaKTHUHE CITIBXKHTTS ), MiXk OaThKaM Ta JIThbMU, MK THITUMH YICHAMH OJIHIET ciM’T; 2) 30B-
HilIHICIMElHI (a1iMeHTHI 3000B’s13aHHs MK O0aThbkaMu, MiTbMH, Oalycero, JiJIOM Ta BHYKaMH, HaBiTh
SIKIIIO BOHU HE IIPOXKUBAIOTh Pa30M; MiX KOJIUIIHIM IOAPYAOKSIM, 30KpeMa 010 YTPUMAHHS Ta MaltHO-
BUX MpaB); 3) NpaBOBiIHOCHHH, 1110 BUHUKAIOTh HA OCHOBI JJOTOBIPHUX Y1 IOPUAMYHUX Jii (BIIHOCHHHU
MDK YCHHOBJIIOBaYaMHU Ta YCUHOBICHUMH; BIJIHOCHHH, ITOB’s3aHi OMIKOIO Ta MIKIIyBAaHHSM, SIKIIIO BOHU
MAaroTh CIMEHHO-IIPABOBHIA XapakTep); 4) MPaBOBITHOCHHH, SIKI MOXKYTh OyTH MPUPIBHSHI 10 CIMEHHHX
(TMYacoBi (opMHU BUXOBaHHS AiTeH (MaTpoHAT, MPUOMHI cim’T); 5) HeTpaauiiiHi (oqHOCTaTEBI CiM’T).

Cepen 3aBaHb 3aKOHOJIABCTBA, 0COONMBE Miclie 3aiiMae CTBOPEHHsI Ta 3a0e3reueHHs epeKTHB-
HOTO MeXaHi3My peaizalii ciMelHUX npaB. MailHOBUI cTaH Ta MPaBOBUH CTaTyc Cy0’€KTiB CIMEHHUX
HpaBOBiZLHOCI/IH HE MaroTh BUPINIAJLHOTO 3HAYCHHs JUIst HUX. MaiiHOBa caMOCTIHHICTh yqaCHI/IKiB ci-
MEHHUX NIPaBOBIHOCHUH TaKOX Ma€ CBOIO creludiky: BoHa MOxxe OyTu oOMexeHa, abo B3araii BiICyT-
Hi (4. 3 1. 65, c1. 177 CK VYkpainu [7]). I. JKuninkoBa Bka3yBaia, 0 B MAHHOBOMY aCIEeKTi OCHOBHHM
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y BIJTHOCHHAX MK WICHAMHU CiM’i € Te, 1110 CIMEIHI BIIIHOCHHU, € TPUBAJIUMH, M BIIACTUBUI 0COOIMBUI
0COOUCTO-10BIPUMI XapaKTep 1 BiICYTHI €KBiBaJIEHTHO-BIAILIATHI Hayana [16, c. 94].

¥V rpazanii ciMeliHUX IIpaB OCHOBOIOJIOXKHY POJIb 3aiMatOTh CIMENHI 0COOMCTI HEMaltHOBI Ipa-
Ba. Ile OB’ s3aHO 3 THM, II0 caMe HEMaiHOBI BiTHOCHHU BU3HAYAIOTh CYTb i XapakTep CIMEHHUX CTO-
CYHKIB Ta 3a0€31euy0Th MOPAJIbHY, EMOIIIHHY 1 JYXOBHY OCHOBY CiM'l Ta ()OPMYIOTb: TIPIOPUTET AyXOB-
HHUX 1 MOpaJIbHUX IIHHOCTEH (J1F000B, TIOBara, JIoBipa, TypOoTa); CTIHKICTh CIM'T B KPU30BHX CHUTYAITISIX
(miaTpumka, TypOOTa, eMIIaris JonomMararoTh 30epertu €HicTh cimM'T); BIUIMB HA BUXOBAaHHS JAiTel (BU-
3Ha4a0Th (POPMYBaHHS OCOOMCTOCTI JUTHHHU, IO 3aKJIafae PyHIAMEHT VIS 30POBOTO CYCITiIbCTBA).

Oco0nuBICTIO 3/1iiICHEHHS CIMEMHUX IIPaB € MOT0XKEHHS, 3a SIKUM 0c00a Ha CBill po3cys po3nopsi-
JKAETHCST HAJICXKHUMHU 1i IpaBamu, KO iHmre He BeTaHosmeHo CK YkpaiHu (HarmpyKIiIa, BANHIIOUH Ty YK
THIITY JIiF0, YWICH CiM’T Ma€ 3BayKaTH Ha IHTEPECH 1HIIMX YWICHIB CiM T Ta OOMEKCHHS BCTAHOBJICHI 3aKOHOM).
ITix 3ailicCHEHHSIM CIMEHHHX TIPaB PO3YMIIOTh: MPOLIEC 330BOJICHHST 0CO000 CBOIX MarepialibHUX Ta JIy-
XOBHHX MMOTPeO Ha MiJICTaBl OPUIMYHAX MOMKIIMBOCTEH, siKi BoHa Mae [17, c. 61]; peanizariito cy0’ektamMmu
CIMEHHMX MTPABOBIIHOCHH MOXKJIMBOCTEH, nependadeHux ioro 3mictom [18, ¢. 97] Toro.

BianosigHo mia 3AiHCHEHHAM CIMEHHUX IIPaB CJIiA PO3YMITH IPaBOMIpHY IOBEIHKY yYaCHHKIB
CIMCHHHX NPaBOBIAHOCHH, CIPSIMOBAHA Ha Peasli3alliio IXHIX MPaBOMOYHOCTEH 13 3a/[0BOJICHHS JyXOB-
HUX Ta/ab0 MarepialbHUX MOTPeO, 1O BiAOGYBAETHCS y MEXKax, BUSHAYCHUX 3aKOHOM, JOTOBOPOM Ta
IPUHIMIAMH MOPaJli. 3/iiCHeHHS CIMEHHKX [PaB IOBUHHO IPYHTYBATHCS HA 3aCaJaX CIPABE/UIMBOCTI,
I0OPOCOBICHOCTI Ta pO3yMHOCTI, HE TIOPYIIyBaTH IpaBa Ta IHTEPECH 1HIINX.

ITix yac BoeHHOTO cTaHy B YKpaiHi BiIOYJIUCS CYyTTEBI 3MiHH B TIPABOBOMY PETyJIFOBaHHI CIMEHHHX
BiJIHOCHH, CIIPSIMOBaHI Ha aJIalTallito 3aKOHOJIABCTBA JI0 HOBHX peajtiii Ta 3a0e3eueHHs IpaB TPOMa/IsiH.

Cepen ypa3uBHUX IHCTUTYTIB CIMEHHOIO IIpaBa, Ha sIKi BIUIMHYJIA BiliHa € iHcTUTYT U100y [19].
Po3nyueHHs: NepeBUILMIN JIOBOEHHI [aHi, a KUIbKICTh YKIaJAEHHUX LIUII00IB CYyTTE€BO 3MeHIunacs. Bin-
OyBaeThCsl TpaHC(HOPMAIIiSt pOTi KIHKH y CIMCHHUX MPABOBITHOCHHAX.

Pa3zom 3 TUM, 3MIHMJIOCS [TPABOBE CTAHOBHIIE OaThKa JIITEH, SKi 3 MaTip 0 BUIXaJIM 32 KOPIAOH
(Bix 5,6 MutH 110 6,7 MITH yKpaiHIiB MepeOyBaloTh 3a KOPAOHOM, 3 HUX moHa 70% — 1e KIHKH 3 TiTbMU
[20]). 3abopoHna nokugaru Ykpainy 4osoBikaMm y Bitli 18—60 pokiB poOHTh TX ypa3nuBUMHU i 3aJICKHUMH
BiJl BOJII JKIHOK, SIKi BUBE3JIM JiTEH 32 KOPJIOH.

CimeiiHe 3aKOHOJABCTBO Nependauae, o 0aTbKU MalOTh PiBHI IIpaBa Ta 000B’SI3KH 100 TUTU-
HH, HE3aJIeXKHO Bij mepeOyBaHHs y IUT001 Mixk coboto (cT. 141 CK VYkpainnm). Y mocranosi BepxosHoro
Cyny Bix 29 uepsus 2022 poky 1o crpari Ne 753/7395/20 3po6iieHO BUCHOBOK, 10 aHi 3aKOHOJIAaBCTBO
VYkpainu, aHi MDbKHAPOIHI JOKYMEHTH HE MICTSATh HOPM, sIKi O Ha st Oy/1b-KOTO 3 OaThKIiB MPIOPUTET-
HUM TIPaBOM 110,10 TUTHHU [21]. BaTbku, siKi HEe MPOKUBAKOTH Pa30M 3 JTUTHHOK HE BTPAuarOTh MPaBO
Ha CIIJIKYBaHHs, BUXOBAHHS Ta PO3BUTOK AUTHHH, BUOOPY iIMEHI TUTHHH TOLIO.

OCKiIbKM TIPaBOBa CUCTEMA BIIEPILE 3yCTPIYAETHCS 3 CUTYALI€I0 IITYYHOTO PO3JIUICHHS CiM’T,
TO B 3aKOHOJABCTBI BIJICYTHE PETYIIOBAHHS I[bOTO IMUTAHHS 1 CyJ 3MYIICHUH CAMOCTIHO 3HAXOAUTH
CIIpaBe/THBE BUPILICHHS CIIOPIB, KePYIOUNCH 3arajJIbHIMH IIPUHIUIIAMH IIPaBa Ta CyA0BOIO ITPAKTUKOIO.
3aBIsSKM Cy4acHUM TEXHOJOTISIM, CY[IH PI3HMX IHCTaHIIH, BKIOYHO 3 BepxoBHum CymoM, 3HaWILIHN
ONTHUMAJIbHE PILICHHS, 3000B’I3yI0UH OJTHOTO 13 0aThKIB, 3 IKMM TIPOXKHBAE TUTHHA, HA MEPiOJ] BOEHHO-
IO CTaHy OpraHi3yBaTH CIJIKYBaHHS JIITeH 13 0aThbKOM/IHIITMMHU POANYAMH y PEXKHUMI BiJICO3B 3Ky Yepe3
MOoO6ibHI Tenedonn [22; 20]. Taka mo3uLis MiCTUTh IPUMYC Ta 3000B’A3aHHS, 110 HE 3aBKAU CIPUSIE
HAJIaro/KEHHIO CTOCYHKIB MK JIITbMHU Ta OaTbKaMu.

Cynu BUpOOUIHM MO3ULII0, 10 TUMYACOBO BUPILIYyE CHOPU 10RO 3[iHiCHEHHS CIMEHHUX NpaB
0aTbKaMH IIOJO JiTel Ha 4ac BOEHHOTO CTaHY, BBEACHOTO YHACIINOK CKIaIHOI Oe3MeKoBOl chTyaril
BUKIIMKAHOT 30pOiHOI0 arpeciero pocii mpotu Ykpainu. BoHu mokiaiaTh 30008’ 13aHHS Ha 0CO0Y, sSKa
MIPOXKMBAE 3 AUTHHOIO 3a0€3MEUUTH NPaBo CIUIKYBaHHS 3 HEIO 4epe3 Mepexy IHTepHeT, 30kpema, 3a
JIOTIOMOTOIO Bi/IC03B’SI3KY 3 BUKOPUCTAHHSM MeCeIKepiB Ta/abo nporpam Zoom, Skype uu iHIii.

ITpuiHATTSA Ta BUKOHAHHS PILIEHHS CYQy YCKJIAQJHEHO PEXUMOM HOro poOOTH Hix yac BiHU
(cynu, ocobnuBo Mo6AM3Y JiHii 3ITKHEHHS, Yepe3 MOBITPsIHI TPUBOIY, 3MYIIEH] BiIKIaJaTH CyIOBI 3a-
CimaHHS), a TAKOXK ITepeOyBaHHAM Bi/IIOBinada 3a KOpAoHOM. Ha chorofHi, cyau MM BUCHOBKY, IO
TaKHU{ MOPSIJIOK Ta CIOCiO € JOCTATHIM 1 BI/IMOBIIA€ MPUHIIUITY PO3YMHOCTI, CTIPaBENIMBOCTI, 30a1aH-
COBAHOCTI MiX IHTEpeCaMHu BCIX YYaCHHKIB CIMCHHHUX BiIIHOCHH, MPIOPUTETHOMY IHTEpecy HiTed Ta
3a0e3MeYnTh MIATPUMKY 3B S3KIB MIXK JIThbMH Ta 0aThKaMu 4i/a00 HIIMMHU poandaMu. J[aHa nmo3wuiis
He BioOpakeHa y 3aKOHi Ta He TapaHTye KOKHOMY, XTO 3BEPHETHCS 10 CYAY, 3a10BOJICHHS HOro BUMOT;
CYIl MOXe BiliiiTu BiJ Hely Oynb-IKUI MOMEHT.

JUtst 3aKpiIUICHHS. 3aKOHOJABUNX TapaHTiii y MpaBi CHIIKYBAaHHS GAaTbKiB 3 MITbMH, TPOIOHYE-
Mo pomoBHuTH CK Vipainu ct. 159-1 «IIpaBo 0aTbKiB Ta HIIMX POAWYIB HA CIIUIKYBAHHS 3 JITHMH, SKI
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nepeOyBaloTh 3a KOpIOHOM». «1 SIKIo oguH i3 6aThKiB a0o0 iHIII POANYI HE MOXKYTh BUIXaTH 3a KOPIOH
y 3B'I3Ky 3 BOEHHUM CTaHOM, MOOLJIi3alli€l0, KapaHTHHHUMH OOMEKESHHSIMH i/ Yac emijiemMii, nanaemii,
€Mi300Tii, CTUXi{HOro JMXa 4y 1HII0T Ha3BUYalHOI cUTyaLil a00 3a CTaHOM 310POB’sl, BOHH MatOTh IIPaBO
Ha peryJsipHe CIUIKYBaHHS 3 IUTHHOIO, sIKa IepeOyBac 3a KOPIOHOM IIISIXOM BHKOPUCTAHHS CYYaCHUX 3a-
c00iB 3B'A3Ky (Bi/Ic03B's130K, Tele(OHHI I3BIHKH, CNIEKTPOHHA ToITa ToIo). 2. Ocoda, sika nepedyBae 3a
KOPJIOHOM pa30M i3 IMTHHOIO, 3000B's13aHa CIIPUSATH 3IHCHEHHIO TIpaBa Ha CITUIKYBaHHS IHIIIOMY 3 0aThKIiB
Ta IHILIMM pOIryaM, siKi epeOyBaroTh B YKpaiHi, SIKIIO TaKe CIUIKYBaHHS HE CYTIepeYHTh IHTEpecam JUTH-
HU. 3. Y pas3i HeoOIPYHTOBAHOTO NEPELIKOMKAHHSI OJHOMY 3 OaTbKIB a0 1HILIMM POIUYAM Y CIIJIKyBaHHI
3 IUTUHOIO, CYJI 32 MICLIeM IPOXKUBAHH 3asiBHUKA B YKpaiHi MOXKEe BUHECTH PIIICHHS PO NOPAIOK CIiN-
KyBaHHS 3 TUTHHOIO. 4. Cy1 MOke OOMEKHTH IIPaBO Ha CHUIKYBaHHS, SKIIO € JOCTATHI ITiJICTAaBH BBAXKATH,
1[0 TaKe CIJIKYBaHHSI 3aBJIa€ MKOIU (Di3HUHOMY 200 MCHXIYHOMY 3/I0POB'IO TUTHHUY.

BucnoBku. BiiiHa 103B0onnIa 6araTboM yKpaiHISIM IEPErITHY TH CBOT I[IHHOCTI Ta BIAYYTH ITOTpe-
Oy B miATpUMII CiM'T. YBaXkaeMo, 1110 11l JOTIOBHEHHS 3a0e31eyarh OibIi e()eKTUBHHUI MEXaHi3M 311 ICHeH-
HsI IIpaB Ta 000B’sI3KiB MK OaTbKaMH Ta JITbMU. BOHM TOMOMOXXYTh aJaNTyBaTH CiMEHHE 3aKOHOAABCTBO
JI0 HOBUX peatii Ta 3a0e3neyars 30iHCHEeHHS paB O0aTbKiB Ta JiTell B el ckiIaaHuil nepion.
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BU3HAYEHHA NIOHATTS «'OCIIOJAPCBKO-TOPTOBEJBHA JISIJIbHICTb»
TA ETAIIA I CTAHOBJIEHHS

DEFINITION OF THE CONCEPT OF “ECONOMIC AND COMMERCIAL ACTIVITY”
AND THE STAGES OF ITS FORMATION

CrarTs TpUCBSYEHA KOMIUIEKCHOMY aHali3y BH3HAYEeHHS IOHSTTS «TOCIIOAap-
CHKO-TOPrOBeNbHA JiSUTBHICTE» Ta eTaraM ii CTaHOBJIEHHs. Po3misHyTo OaueHHS Hay-
KOBIIiB II0JI0 BU3HAYEHHS AAHOTO MOHATTA. TakoX BU3HAYECHHS «TOCIOAApCHKO-TOPTO-
BEJILHOI AiSUIBHOCTI» HAaJaHO B HOPMaTUBHO-NIPABOBHUX aKTaxX. ABTOPU 3a3HA4aIOTh, 1110
HAYKOBLLi MAKOTh CBOT ITiIXO/M 110 AaHOTO MOHSTTS, ASSIKi OTOTOXKHIOKOTB 13 «TOPTiBIICION,
IHIII PO3IVISIAAIOTh Y WMPOKOMY Ta By3bKOMY BH3HA4CHHI. BiokpemieHo psix xapakrep-
HUX 03HAK, IPUTAMAHHUX IOCIOJAPCHKO-TOPrOBEIbHIH AisIIBHOCTI, 30KpeMa: Io-Neple,
e 1HII[IaTHBHICTh — O3HAKa, BIAMOBIIHO 10 SKOT KOYKEH Ma€ MPaBoO Ha MiANPUEMHHIBKY
JUSUTBHICTB, 110 HE 3a00pOHEHA 3aKOHOM. KO)keH Mae MpaBo TaKoK Ha 3/1MCHEHHS TOp-
TOBEJILHOI JIISUTBHOCTI, SiKa He 3a00pOHEHAa YNHHHUM 3aKOHOJIABCTBOM, 33 YMOBH, 10 Ca-
MoMy cy0’ekTy ii 3nilicHeHHS He 3a00pOHEHO OyTH Cy0’€KTOM TOPrOBENIBHOI MisTTBHOCTI.
ITo-npyre, e camocTiiHicTh. LI 03HaKa rocnonapchko-TOProBeNbHOI NisSIIBHOCTI cepest
IHIIOTO TIepeadavae BUTbHE PO3MOPSHKEHHS SIK MAHOM, L0 3aJ(isTHE Y TOPTOBEIbHIMH JTi-
SUTBHOCTI, TaK 1 mpuOyTKOM, OTPUMAHUM Y Tiporieci ii 3aificHenHs. [To-TpeTte, rocmnonap-
ChKO-TOPTOBEJIbHA AiSIIbHICTh TMOEHYE SIK IPUBATHI IHTEpecH BUPOOHHUKA, TaK 1 myOIrid-
Hi. [IpoaHanizyBaBIM BU3HAYCHHS TOHSITTS «TOCIOIAPCHKO-TOPTOBEIbHA JiSUTbHICTEY,
JUHIUIA BUCHOBKY, 1110 — 1€ CAMOCTIiiHA, iHIllIaTUBHA JIISUIBHICTb, KA Ma€ 0COOJIMBUI
cy0’eKTHUBHUM CKIaj, 00 €KT Ta 3MICT 3 METOI0 OTPUMaHHS NPUOYTKY. JloCiiKEHO, 1110
TOCIIO/IaPCHKO-TOPTOBE/IbHA JISUIBHOCTI B YKpaiHi CIIOYaTKy 3apOLKyBaIacs sk spMap-
KOBa TOPriBiLsl. 30Kpema, sIpMapKu Bidirpaiu BEIIMYE3HY POIb Y (bopMyBaHHI He JHIIe
BHYTPILIHBOI TOPTiBIIi, @ TAKOXK 1 TOPTiBIIi 30BHIIIHBOI. OKpPEMO PO3IVISIHYTO €TalH CTa-
HOBJICHHSI TOCIIOAAPCHKO-TOPTOBENILHOT AiSITBHOCTI, a came: I etar — 3 mouarky XI cT. 10
cepenunu X VII cr; II eran — i3 cepeaunu X VII ct. o nouarky XX cr.; Il eran—3 1917
Jo nouatky 1991 p.; IV eran — 3 1991 no 2004 pp.; V eran — 3 2004 p. 1o cborogHimHii
yac. 3’scoBaHo, 0 nounHarodu 3 1991 poky B YkpaiHi mo4ano CTBOPIOBATUCS Halli-
OHaJIbHE TOCHOAAPChKE 3aKOHOAABCTBO. B 1ell nepiox Oynu npuitnati ['ocnogapebkuil
Komexc Ykpainu, Huineauii Konexe Ykpainu, ski JeTaibHilIe po3mIsIai TOCIoaap-
CbKO-TOPTOBEJIbHY [TiSUTBHICTD.

Knrouosi cnosa: mopeiens, nionpueMHuymeo, npudymox, cyo’ekmu 2ocnooapio-
BAHHS, MOP20GENbHI onepayii.
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The article is devoted to a comprehensive analysis of the definition of the concept of
«economic and commercial activity» and the stages of its formation. The vision of scientists
regarding the definition of this concept is considered. Also, the definition of «economic
and commercial activity» is provided in normative legal acts. The authors note that
scientists have their own approaches to this concept, some identify it with «tradey, others
consider it in a broad and narrow definition. A number of characteristic features inherent
in economic and commercial activity are singled out, in particular: firstly, it is initiative —
a feature according to which everyone has the right to entrepreneurial activity, which is
not prohibited by law. Everyone also has the right to engage in commercial activity that
is not prohibited by current legislation, provided that the subject of its implementation is
not prohibited from being a subject of commercial activity. Secondly, it is independence.
This feature of economic and commercial activity, among other things, involves the
free disposal of both the property involved in the commercial activity and the profit
obtained in the process of its implementation. Thirdly, economic and commercial activity
combines both the producer's private and public interests. Having analyzed the definition
of the concept of «economic and commercial activity», we came to the conclusion that
it is an independent, proactive activity that has a special subjective composition, object
and content with the purpose of obtaining profit. It has been studied that economic and
trade activity in Ukraine was originally born as a fair trade. In particular, fairs played a
huge role in shaping not only domestic trade, but also foreign trade. The stages of the
formation of economic and commercial activity are considered separately, namely: The
first stage — from the beginning of the 11th century. to the middle of the 17th century;
The 1II stage — from the middle of the 17th century. to the beginning of the 20th century;
IIT stage — from 1917 to the beginning of 1991; IV stage — from 1991 to 2004; V stage —
from 2004 to the present time. It was found that since 1991, national economic legislation
began to be created in Ukraine. During this period, the Economic Code of Ukraine and
the Civil Code of Ukraine were adopted, which dealt with economic and trade activities
in more detail.

Key words: trade, entrepreneurship, profit, business entities, trade operations.

Beryn. 'ocniogapchko-TOproBeibHa AiSUIBHICTh € OJHUM 13 BHIIB TOCHONAPCHKOI JisTIBHOCTI.
AJKe 3aBISIKH 3[IICHEHHIO TOCTIOaPChKO-TOPTOBEIBHOT JisNIbHOCTI MOYKHA JIOCSTTH EKOHOMIYHOT CTa-
O11bHOCTI Ta 301IBIIEHHIO POOOUUX MICIb CEpe]] HACETIECHHS.

IlutaHHS TIPaBOBOTO PETYIIOBAHHS TOCIIOAAPCHKO-TOPTOBEIBHOI MisUIBHOCTI JOCHIIKYBaIH
BiTUM3HsHI HaykoBli, a came: O. B. Byrkesuu, O. I. bognapuyk, O. 1. bognapuyk, C.B . BamieHko,
O .I. Menbuuk, A. I. Menbnuk, JI. B. Hanagoscska, T. TTorapuenko, K. O. Xpimii, O. YepHeHnko Ta
inui. ITpote B poGoTax HAayKOBLIB HEAOCTATHRO NPUALISIIOCS yBATH BU3HAYCHHIO IIOHSTTS «rocrozap-
CBbKO-TOPIoBe/IbHA AisUIbHICT) Ta eTaraM ii CTAHOBICHHS, 1O | CBIAYUTB PO AKTYaIbHICTh 1aHOI TEMH.

IMocranoBka 3aBaaHHsI. MeTOIO CTATTi € 30iHCHEHHS KOMIUIEKCHOTO aHaIIi3y I0/10 BU3HAYEHHS
MTOHATTSI «TOCTIOZAPCHKO-TOPTOBENbHA JIISUIBHICTBY» Ta eTaraM ii CTAHOBIICHHSI.

Pe3yabraTu gociigskenHs. Toprisis € HaliBaXIMBiIIO0O cdeporo GpopMyBaHHs Ta cTabimizamii
CIIOXKHMBYOTO PUHKY, KOOPAUHYIOUOIO JAHKOIO B CHCTEMI CEKTOPAIbHUX, PET1OHANBHUX Ta KJIACTEPHUX
3B’SI3KiB, J1€BUM MEXaHI3MOM 3a[JO0BOJIEHHS COLIaJIbHUX MOTPed 1 HEHONYLIEHHs COLialbHOI Hampy-
JKEHOCTI B CycHibeTBi. Lle miATBepIKy€eThCsl 3pOCTAHHIM YUCEIbHOCTI IPUBATHUX ITIAIPUEMIIIB, IO
3aliMarOThCsl TOPTOBEIILHOO JTISUTBHICTIO, BATOMUM BHECKOM TOPTiBII Y ()OPMYBaHHs JI0IaHOI BApPTOCTI
Ta OIO/KETHUX HAIXOIKEHb, CTBOPEHHS HOBHX POOOUMX MICIb JUIS IPalleBIAIITYBaHHS HaceneHHs [ 1].

Tocnogapcbko-TOproBelibHa AiSUTBHICTD € CKIIaI0BOIO TOCTIOAPCHKOI IISUIBHOCTI Ta € HAUTIOMIN-
PpeHimoo (GopMOIO MiANPHUEMHULTBA.

Tomy mopedHO 1OCTIANTH BU3HAYCHHS OHSTTS «TOCIIOAAPCHKO-TOPTOBE/IbHA HisUIBHICTEY.

Tak, O. B. byTkeud posniisiiae TOPropeibHy AiUIBHICTb SIK BHJ TOCIONAPCHKOT JisIBHOCTI.
YueHui BBaxae, 10 TEPMiH «TOPriBiIs» € OUIBLI IMPOKUM i BKIKOYAE TOHSTTS «TOPrOBENbHA Mislb-
HICTB» Ta «TOProBeNbHi onepanii». ToproBenpHi oneparii cipsMOBaHi Ha BUKOHAHHS JIOTOBOPIB KyIIiB-
JI-TIPOIaXy ¥ HE MArOTh CHCTEMATHYHOTO Xapakrepy. BogHouac, SKIo ToproeesbHi oneparii GpiznyHoi
0coOu HaOyBalOTh CHCTEMATHYHOTO Xapakrepy (Oinmbiue 4 pa3iB Ha KaJCHAAPHUH PIK), BOHA MMOBHH-
Ha 3apeecTpyBaTUCS K CyO’€KT MiANPUEMHMITBA, 1 ToAl 11 mpakTuyHi Ail MIOJ0 YKIaAE€HHS Ta BUKO-
HaHHS OIUIATHUX JOTOBOPIB, AKi NependauaroTh nepegady Ipas BIACHOCTI HAa TOBapH, PO3IIALAIOTbCS
SK ToproBenbHa HisbHICTE. O. B. ByTkeBnd Hamae Take BU3HAUCHHS: TOPrOBENbHA AISUIBHICTH — 1€
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CHCTeMaTH4Ha FOCIOAAPChKa AisIbHICTE Cy0’ €KTiB TOCIIOAAPIOBAHHS 3 peasizalii NpoayKiii BHpoOHH-
Y4O-TEXHIYHOIO MIPU3HAYEHHS i BUPOOIB HAPOJHOIO CIOXKUBAHHSA, 110 3I1HCHIOETHCS Ha npodeciiHux
3acaznax, y cepi ToBapHOro o0iry, a Takox JONOMDKHA JisUIBHICTD, siKa 3a0e3mnedye iX peanizawito nuis-
XOM HaJaHHS BIAMOBITHUX IOCIYT i3 METOIO JOCSTHEHHS SKOHOMIYHHUX 1 COI[IalIbHUX Pe3yJbTaTiB Ta
OTpUMaHHsI IPUOYTKY abo 6e3 MeTH OTpUMaHHs pUOyTKY [2, . 72].

C. B. Bamenko BBakae, 110 rocroiapcbKo-TOProBelibHA AisIbHICTh — 1€ iHII[IaTHBHA, CAMOCTIH-
Ha JSUTBHICTh FOPUIMYHUX 0CI0 ycix GopM BIacHOCTI, TpOMasiH YKpaiHu, iIHO3eMHUX TPOMaIsiH i 0¢i0
0e3 rpoMajIsiHCTBA, HE OOMEXKEHHUX Y NPABO3JIaTHOCTI M J1i€31aTHOCTI 3TiIHO 13 3aKOHOJIAaBCTBOM YKpai-
HY, SIKI 3apeecTpOBaHi SIK cy0’ €KTU MiANPUEMHUILBKOI NisTIBHOCTI, IIOA0 3A1MCHEHHS yroJ KymiBii Ta
IpOJaKy TOBApiB y raiy3i onToBoi Ta po3ApiOHOT TOPTIBMi, a TAKOXK y TOPTOBENFHO-BHPOOHNYIH cdepi
3 METOI OTpUMaHHs NpUOyTKY [3, ¢. 127].

Ha mymMKy HayKOBIIIB, TOCIIOIAPChKO-TOPTOBEIbHA MisIBHICTh — L€ TISUIbHICTD CY0 €KTIB TOCIIO-
JTAPIOBaHHSI 3 METOK OTPUMAaHHs MPUOYTKY IUISIXOM KYIIBIII Ta POy TOBapiB a00 HaJaHHS BiAIO-
BiJTHHX TOCJIYT, OB’ 13aHUX 3 TOBapooOirom [4].

JI. B. HamaioBchKa MOHATTS «TOPIiBIISH» OTOTOXKHIOE 3 MOHATTSAM «TOCIOAAPCHKO-TOProBeIbHA
JUSUTBHICTBY»: TOPTIBIIS — 11€ «IisUIbHICTD, I10B’s13aHa 3 IPOAAXKEM TOBapiB BUPOOHUUO-TEXHIUHOIO HIpU-
3HAYEHHsI ¥ TOBapiB HAPOIHOTO CIOXKUBAHHS HA MIJICTaBl Pi3HUX HUBUILHO-IIPABOBHX JOTOBOPIB, SKI
nependayaroTh Nepeaady Ipas BIACHOCTI HA TaKi TOBApH, a TAKOXK TOTIOMIKHA TiSUTbHICTh, CIIPSIMOBaHa
Ha 3a0e3MeUeHHsT YMOB ISl X POy IIJISIXOM BiMOBITHUX MOCITYT» [5].

Tomy, mpoaHasi3yBaBIIM BU3HAYCHHS IOHATTS «TOCIIOAAPCHKO-TOPrOBeIbHA JIsTTBHICTEY, MOX-
Ha JiHTH BUCHOBKY, 1II0 aBTOPU MalOTh CBOI IIIXOAU O AAHOTO IMOHATTS, JESKi OTOTOXKHIOIOTH 13 «TOp-
riBJI€I0», 1HII PO3MIANAIOTh Y IIMPOKOMY Ta By3bKOMY BU3HAUEHHI.

AJDKe, TEPMiH «TOCIOAaPCHKO-TOPrOBEIbHA AISUIBHICTEY € JOCHTh HOBUM JIJIsl YKPaiHCHKOTO 3a-
KOHOJIABCTBA Ta IOPUANIHOI HAayKH. Yiiepire Horo Oyno BUKoprctano B [ocmomapchkoMy Koaekci Ykpai-
uu (I'K Ykpaiun), sikuit HaOyB unHHOCTI y 2004 p. 3rigHo 3i c1. 263 'K Ykpainu rocrnogapchbKo-Topro-
BEJIBHOKO JTISUTBHICTIO € JTisUIbHICTh CY0’€KTIB TOCHOAAPIOBAaHHS y cdepl TOBApHOTo 00iry, crpsMoBaHa
Ha peali3aliio MpoayKiii BUpOOHUUO-TEXHIYHOTO MPHU3HAUCHHS 1 BUPOOIB HAPOIHOTO CIIOKUBAHHSI.
Bona BKJII04a€ SIK TOPTiBIIIO, TAK 1 JOIOMIXHY AiSUIbHICTS, 110 3a0e3Meuye peani3alilo TOBapiB IIIIXOM
Ha/IaHH MEBHUX MOCHYT [6].

30erMa Tocriomapchkuii Koieke YKpalHi 3a3Hadae, M0 TOCIIOAaPChKO-TOPTOBEIIBHOIO € isliIb-
HICTb, 10 31IMICHIOETCS CY0’€KTaMU TOCIOAAPIOBAHHS Y c(epi TOBApHOTo 00iry, CpSMOBaHa Ha pea-
JIi3amiio TpoAyKii BUPOOHNYO -TEXHIYHOTO MMPU3HAYEHHS i BUPOOIB HAPOIHOTO CIIOKHUBAHHS, 8 TAKOXK
JIOLOMI’KHA JIISUIbHICTB, sIKa 3a0e3edye iX peallizallilo IUIIX0OM HaJaHHS BIANOBIIHUX HOCIYT [7].

Ha nymxy O. YUepnenko ta T. [Torap4eHko «...caM TEPMiH «TOCIOAaPCHKO-TOPTOBEIbHA JisIb-
HICTBY», KU BxHBaeThes y [ocrnomapeskomy Kozekel Ykpainu, 1Mo CyTi 03HAYa€ TOPTOBEIbHY [Iisiib-
HICTb, sIKa 3IHCHIOEThCS CY0 €KTaMu ToCToaproBanHs» [8, ¢. 279].

Binnosinuo 3 ICTY 4303:2004 «Po3apiOHa Ta onToBa TOPTiBIIsH TOProBeIbHA TisSUIBHICTD — iHi-
LiaTMBHA, CUCTEMAaTUYHA, BUKOHYBaHA Ha BJIACHUN PU3UK UL OAEPXKAHHS MPUOYTKY MisUIbHICTb IOPH-
JIUYHUX 1 PI3UYHUX 0Ci0 11010 KYMiBJIi Ta MPOAAXKY TOBAPiB KIHIIEBUM CHIOKHBayaM ab0 MOCEPeIHUIbKI
orepaiii, a00 IisUTbHICTD 13 HaIaBaHHS areHTCHKHX, MPEICTABHUIBKUX, KOMICIHHHIX Ta 1HIIUX MOCITYT
y MPOCYBaHHI TOBAPIB BiJl BAPOOHKKA JI0 crioXkuBaya [9].

Tak, eski HayKoBIIi BBaXKAIOTh, III0 MOYKHA BHOKPEMHTH JIeKiJIbKa BaXKIMBUX O3HaK. [lo-nepie,
1Ie 1HILIaTUBHICTh — O3HAKA, BIJIIIOBIIHO JI0 SKOT KOJKEH MA€e MPaBo Ha IMiANPUEMHHIIBKY JUSUTBHICTb, 110
He 3a00poHeHa 3aKoHOM. KojkeH Mae IpaBo TakoXk Ha 3/1iHCHEHHS TOProBENbHOI JisIBHOCTI, sIKa He 3a-
6GOpOHEHa YMHHUM 3aKOHOJABCTBOM, 3@ YMOBH, LII0 caMOMy Cy0 €Ty ii 3ailicHeHHs He 3a00pOHEHO OyTu
cy0’€eKTOM TOproBebHOl AisnbHOCTI. ITo-apyre, camocTiiiHicTb. 15 03HaKa rocrnofapcbKO-TOProBEIbHOL
JUSUTBHOCTI CepeJt IHIIOTo Tiepeadavae BiTbHE PO3NOPSDKEHHS SIK MAHOM, 1110 3a/1iTHE Y TOPTOBEIIbHIM JTi-
SUTBHOCTI, TaK 1 MPUOYTKOM, OTPUMAHUM Y Tpotieci ii 3aiicHeHHs (0e3yMOBHO, TICIIS CIUIATH BCiX 000B’sI3-
KOBHUX TUIATEXKIB JI0 BIIMOBIIHUX OIO/DKETIB). Pa3oM 3 THM TOCIOAapChKO-TOPrOBEIbHA JIISUTbHICTD MOE/I-
HY€ sIK IPUBATHI IHTEpeCcH BUPOOHUKA, TakK 1 MyOivHi (IepkaBu, CycisibeTa Toio) [10].

OTxe, TOCIONapChKO-TOPTOBEIbHA AISIbHICTh — 116 CaMOCTIiHA, iHIliaTHBHA AISUTBHICTB, sSKa
Mae 0co0auBUil Cy0’eKTUBHUI CKIaj, 00°€KT Ta 3MICT 3 METOI0 OTPUMAaHHS IPUOYTKY.

30KpeMa, TOCTIOIapChKO-TOPrOBENIbHA TIsIIBHOCTI B YKpaiHi CIIOYATKy 3apojUKyBayacs sK sip-
MapKoBa TOPTIBIIS.

Slpmapku Bijirpanu BeIUUE3HY polib Y (OPMyBaHHI HE JIMIIE BHYTPIIIHBOI TOPTIBII, a TAKOXK
i Toprieini 30BHIIHBOI. 13 cepenuan XVII cT. moyana BCTaHOBIIOBATHCS 3aKOHOAABYA PErIIaMEHTAIisS
MOPAIKY 31iHCHEHHS rOCIIOAapChKO-TOProBeIbHOI AiIbHOCTI [6, ¢. 31].
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Sk 3aznauae K. 1. Kponeseupkuii [11, c. 49], 31 cranosnennsm KuiBcwhkoi Pyci, 3pocTanHsimM
IIPOAYKTUBHOCTI Ipaui ¢yHKUii BUPOOHULITBA i 0OMiHY BUALIAIOTHCS B OKPEMI BUIU AiSIBHOCTI, 3’ sIB-
JISIEThCS TOPIiBIIA SIK BijocoOaeHa cdepa AisIbHOCTI 0COONIUBOrO KIacy JItoael — KyILiB.

3okpema, Xpimii K. O. mporoHye nepioau3amiio rocrnoaapchKo-TOProBeNbHOI TisTTBHOCTI Ta
BUJIIsE Taki eramnu, a came: | eran — 3 mouarky XI ct. 10 cepenunan XVII ct., 10 XapakTepu3yeThCs
3apOKEHHSIM OKPEeMHUX €JIEMEHTIB TOPrOBOTO 3aKOHONABCTBA, TAKHX SK KOHTPOIb Mip Ta Bar, MPaBo
MTOBEPHEHHS HESKICHOTO TOBapy Ta iH.;

II eram — i3 cepenunu XVII ct. 1o noyarky XX CT., IKMI XapaKTe€pU3YETHCS MOSBOIO KYIIELITBA
SIK OKPEMOT0 Cy0’€KTa TOProBENIbHOI iSUIBHOCTI Ta (POPMYBAHHSM CIELIAIbHOIO TOPrOBENIBLHOIO 3aKO0-
HomascTBa; 111 eram — 3 1917 o mouarky 1991 p., y pamMkax sSKOro BHOKpEMJICHO mijferamu: a) 3 1917
mo 1921 pp., Konu HOBE pajsSHCHKE 3aKOHOAABCTBO IMOJO PEraMeHTalii ToBapoobiry 3aranom Oyro
BiZCyTHE; 0) 3 1922 1o 1962 pp., KOJIK 3a1I04aTKOBAHO PErNIAMEHTAI[IF0 TOBAPOOOIry B COMIaTiCTUYHIN
exoHoMmill; B) 3 1963 no movarky 1991 p., koiu MaB Miciie PIOPUTET BIOMYUX HOPMATHBHO-TIPABO-
BHUX AKTIB Y IUTAHHAX BCTAHOBJICHHS NOPSAAKY 3AIHCHEHHS OKPEMUX BHIIB TOPTOBEJIBHOI AiSIBHOCTI,
IV eran — 3 1991 no 2004 pp., sAkuil XxapakTepu3yeThcsl YXBaJICHHSIM HHU3KH 3aKOHIB Ta IiJ[3aKOHHUX
HOPMATHBHO-NPABOBHX AKTIB HE3AJICKHOT YKPAiHHU IIOJI0 MPABOBOTO PEryIIOBAHHS FOCIIOAAPCHKO-TOP-
TOBENbHOT AISUIBHOCTI, y TOMY YHCII HOPM IIPaBa, SIKi PEryIolTh GipXKOBY TOPIiBIIIO, J'IlHeH3yBaHH$[
TOPSIZIOK 31IACHEHHS OKPEMUX BHJIIB TOPrOBEIBbHOI JisIbHOCTI; V etar — 3 2004 p. 1m0 chOroxHimHii
gac, ko B [ocrogapchroMy Koziekci YikpaiHu BIepine 3akpilaeHo TepMiH «T0CH0gapChKO-TOPTOBEb-
Ha JISUTBHICTEY» 1 3 SIBUJIMCh HOBI Cy0’€KTH TOCIONAPChKO-TOPrOBEIbHHUX BIIHOCHH, & caMe: TOProBi
JIOMH, piTeiinepu, TUcTpul 10TOpH, IHTEpHET-Mara3uHu Ta iH. [6, c. 44-46].

Tak, mounnaroun 3 1991 poky B YkpaiHi noyaso CTBOPIOBATUCS HalliOHAJIbHE T'OCIOAAPCHKE 3a-
KOHOZIaBCTBO. 3 L1bOr0 nepioay Oys0 NPUMHATO HU3KY HOPMATUBHO-IIPABOBUX aKTiB, 30KpeMa: 3aKOHU
Vipainu «IIpo BracHicTb», «IIpo mianpueMHUITBOY, «IIpo criokuBuy Koomnepamitoy, «[Ipo manpuem-
ctBa B YKpaini» Ta inmi. Hagani Oynu npuitasati Tocnionapeskuit Kogeke Yipainu, [{usineauii Kogekce
VYkpaiHu, sKi JeTaabHille pO3IIsiIaiy ToCIOAapChKO-TOPTOBEIbHY JTiSUIbHICTD.

BucHoBku. OTXe, i3 3a3HaYEHOTO BUILE MOXKHA 3pOOUTH BHCHOBOK, IO TOCTIOAAPCHKO-TOPIO-
BeJIbHA JISUIBHICTD B YKpaiHi 3apopKyBaacst sIK spMapKoBa TOPTiBIIsl Ta IPOHIILIIA JOBIUH €Tall CTAHOB-
JICHHS], 1110 IPU3BENIO 10 NPUUHSITTS HU3KY HOPMATUBHO-IIPABOBUX aKTiB B JaHill cepi.
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BJIVY]I B.B.

JO XAPAKTEPUCTHUKHU TPABOBOI'O CTATYCY
KAJIPOBUX MIJPO3ALIIB CJYKBU BE3NEKHA YKPATHU

TO THE CHARACTERISTICS OF THE LEGAL STATUS
OF PERSONNEL UNITS OF THE SECURITY SERVICE OF UKRAINE

AKTyanbHICTb CTaTTi HoiArae B Tomy, o Ciyx0a Ge3neku YkpaiHu sBisie coO00
JOCHUTBH PO3Trajly’KeHe, CTPYKTypOBaHE YTBOPEHHSI, SIKE MAa€ OKPEMY CHCTEMY KaJIpOBHX
MiApo3aiiiB. ICHYBaHHS OCTaHHIX € PO3MOBCIO/DKCHOK MPAKTUKOK YIS ITiIPHUEMCTB,
YCTaHOB Ta OpraHi3alliii pi3HUX (OpM BIacHOCTI Ta chepu isUTbHOCTI, IO 00’ €THYIOTh
BEJIUKY KUIBKICTh MpauiBHUKIB. Ha 11l CTpYKTypHI e1eMeHTH MOKIAaIaloThCsl BXIINBI Ta
BUKJIIOUHI OpraHi3auiliHO-yIpaBIiHCbKI Ta KaJpOBO-00JiKOBI 3aBiaHHA 1 QyHKLIi, me-
pendadeHi HOpMaMu YHHHOTO 3aKOHOJaBcTBa. BogHouac, B KOHTEKCTI pobotu Ciysx0u
Oesmexn YkpaiHH KaJIpoBi MiPO3NiNM KapAHHAIBHO BiIPI3HAIOTECS BiJ CIIyXO mepco-
HaJly 1HIIUX, 30KpeMa [UBUIBHUX MIANPHEMCTB, MEPEAYCiM, CIEHU(IKO CBOrO ajaMi-
HICTPaTHBHO-TIPABOBOT'O CTATYCY. Y CTaTTi, CIUPAIOYKNCh HA aHAJi3 HAyKOBUX IMOTIIS/IIB
BUCHHX, 3aIIPOIIOHOBAHO aBTOPCHKE BU3HAYEHHS MOHSTTS IPABOBOTO CTATYCy KaJpPOBHX
nigposainiB Ciry:xOu Oe3nexu Ykpainu. 3AiliCHEHO aHalli3 HOPM YHHHOTO 3aKOHOJIaBCTB,
AKe peryioe npaBoBuil craryc Ciyx0Ou O6e3nexy YKpaiHu B3araji, a Takox ii Kagpo-
BUX IiIpO3/1L1iB, 30kpeMa. BUIiIEHO KiI04OBI OCOOIUBOCTI, SIKi XapaKTepU3ylOTh IIpa-
BOBHH cTaryc KaJpoBuX migpo3ainiB CiyxOm Oe3nekn YkpaiHu. 3poOieHO BHCHOBOK,
o KaapoBi migposainu Ciayxou Oe3nexkn YKpaiHu — 1e BaKIIMBI, MOTI(PYHKI[IOHANBHI,
CTPYKTYpOBaHi aMiHICTPaTHBHI YaCTKH 3arajibHoi cucteMu CiyxOu Oe3nekn YKpainu,
0COOJIMBOCTI IIPABOBOI0O CTAaTyCy SIKUX BUPAXEHO B HACTyNHOMY: 1) KaapoBi mimposui-
JM CTAHOBILITH COOOI0 LEHTPaNi30BaHy CTPYKTYpY, IKa CKJIANA€ThCs 13: a) YIpaBIiHHA
poboTH 3 0COOOBHM CKJIAJOM, IO € YacTHHOI LleHTpanbpHOro ympapmiHHsS Ciyxou
Oe3meku YKpaiHH Ta BIAMOBIJAE 3a CTpaTeriyHe BU3HAYCHHS BEKTOPIB Ta KOOpAHHA-
IIF0 KaJpOBOI poOOTH B TIPAaBOOXOPOHHOMY OpraHiB 3arajom; 0) KaJpoBHX MiAPO3/IiiB
perioHa’IbHUX Ta HIIMX OPraHiB, sIKi IPOBOAATH KaJpoBY poOOTy Ha MicLsX; 2) KepiB-
HUL[TBO YIIPaBIIiHHS pOOOTH 3 0c000BHM CKianoM popmyerses [Ipesunentom Ykpainw,
1o 3abe3nedye 0p1€HTOBaHlCTL Ka1poBoi poGotu B Ci1yx01 3 ypaxyBaHHSIM aKTyalbHUX
BHK/IMKIB HalliOHAIBHIN Oesnewi; 3) 10 cdepH BitaHHs KaAPOBHX MiAPO3ALIIB BXOLUTH
oprasizarist Ta 3a0e3nedeHHss (paxoBoi BHIIOI OCBITH Ta HampaBieHHsS KaHIWAATIB Ha
HaBuaHHs 10 BuiniB CiyxOu Oe3nexku Ykpainu; 4) kaaposi migposainu CiyxOu 6e3-
HeKH YKpaiHU — 1€ He TUNBKU CIIy0a yIpaBIiHHS NEePCOHAIOM Ta 0OPMIICHHS CIIyX-
60BO-TPYROBOI IiSUILHOCTI, alie i BasKJIUBUH Cy0’€KT (OpMyBaHHS MOPAIbHO-CTUYHOIO
KJIIMaTy B JisUIbHOCTI Opraty Ta Horo crniBpoOiTHUKIB BiiCHKOBOCIYKOOBIIIB.

Knrwouosi cnosa: xaopu, xadposuii ckiaod, npasosuii cmamyc, Cuycoa Oesnexu
Ykpainu, kaoposi niopozoinu.

© BJIY]] B.B. — 3m00yBau (HaykoBo-10CiAHHIA IHCTUTYT ITyOJIIYHOTO TIpaBa)
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The relevance of the article lies in the fact that the Security Service of Ukraine
is a fairly extensive, structured formation that has a separate system of personnel
departments. The existence of the latter is a common practice for enterprises, institutions
and organizations of various forms of ownership and spheres of activity, which unite a
large number of employees. These structural elements are entrusted with important and
exclusive organizational, managerial and personnel and accounting tasks and functions
stipulated by the norms of current legislation. At the same time, in the context of the work
of the Security Service of Ukraine, personnel departments are fundamentally different
from the personnel services of other, in particular, civilian enterprises, primarily in the
specifics of their administrative and legal status. The article, based on the analysis of
scientific views of scientists, proposes an author's definition of the concept of the legal
status of personnel units of the Security Service of Ukraine. An analysis of the norms
of the current legislation regulating the legal status of the Security Service of Ukraine
in general, as well as its personnel units, in particular, is carried out. Key features that
characterize the legal status of personnel units of the Security Service of Ukraine are
highlighted. It is concluded that the personnel departments of the Security Service of
Ukraine are important, multifunctional, structured administrative parts of the general
system of the Security Service of Ukraine, the features of the legal status of which are
expressed in the following: 1) personnel departments constitute a centralized structure
consisting of: a) the Department of Personnel Work, which is part of the Central
Department of the Security Service of Ukraine and is responsible for the strategic
definition of vectors and coordination of personnel work in law enforcement agencies in
general; b) personnel departments of regional and other bodies that carry out personnel
work on the ground; 2) the leadership of the Department of Personnel Work is formed by
the President of Ukraine, which ensures the orientation of personnel work in the Service
taking into account current challenges to national security; 3) the scope of responsibility
of personnel departments includes the organization and provision of professional higher
education and the referral of candidates for study to higher education institutions of the
Security Service of Ukraine; 4) personnel units of the Security Service of Ukraine are not
only a personnel management service and registration of official and labor activities, but
also an important subject of forming a moral and ethical climate in the activities of the
body and its military personnel.

Key words: personnel, personnel composition, legal status, Security Service of
Ukraine, personnel units.

AKTyajabHicTh TeMH. Ciyx0a Oe3neku YKpaiHu sBjisie COO00 JOCHTh PO3rally)KeHe, CTPYKTY-
pOBaHE YTBOPEHHSI, SIKE Ma€ OKPEMY CHUCTEMY KaJIpOBHX MiJPO3IiIiB. [CHYBaHHS OCTaHHIX € PO3IMOB-
CIO[DKCHOIO MPAKTHKOIO VIS MiANPUEMCTB, YCTAaHOB Ta OpraHizaliil pizHuX ¢GopM BiacHOCTI Ta chepu
JISUIBHOCTI, 110 00’ €IHYIOTb BEIUKY KUIBKICTb NpaliBHUKIB. Ha I1i CTPYKTypHI e1eMeHTH OKJIaJal0Th-
s BOXKJIUB1 Ta BUKJIIOUHI OpraHizalifHO-ynpaBIiHCBKI Ta KapoBO-00IiKOBI 3aBiaHHs 1 QyHKLIT, Hepea-
OadeHi HOpMaMM YMHHOTO 3aKOHOAABCTBA. BoxHouac, B KoHTEKCTi poboTn CiryxOn Oesnexkn YipaiHu
KaJpOBI1 MiJPO3IIH KapIUHAIBHO BIIPI3HIOTHCS Bijl CIIy>KO MEPCOHAY IHIINX, 30KpeMa IUBLIBHUX
MIANPUEMCTB, TIEPEyCiM, CIICI(IKOI CBOTO aJIMIHICTPATHBHO-TIPABOBOTO CTATYCY.

Cran jociaigxkeHHs: npodsemMu. Bapto Big3HAYMTH, 110 NMPABOBHUI CTATyC, K 3arajbHa TEO-
peTHYHa KaTeropis, a TAaKOXK IIPAaBOBUIl CTAaTyC OpraHiB Jep:KaBHOI Biamu, 30kpema CiryxOu Oesnexu
VYkpaiHu, craBaB peIMeTOM HayKOBHX JIOCIIKEHb 0araTb0X HayKOBIIB. Tak, BKazaHiil npobiaeMaTuii
npuninsnu ysary: M. O. Baiimypatos, 5. B. XKypasens, M. K. 3onotapsos, C. B. Kisanos, A. T. Kom-
310K, T. O. Konomoeus, b. M. Jlazapes, H. P. Huxuuk, O. B. [lerpumun, B. M. CeniBanos Ta 6araro
iHmmx. BopHoUac, He3BaXalOUM Ha YMCICHHI HAyKOBi 3M00yTKH, y HAyKOBI JIiTepaTypi HEAOCTAaTHBO
OIPAbOBAHUM 3AJIUINAETHCS IUTAHHS MPABOBOTO CTATyCy KaapoBHX Mimpo3niniB CrmyxOm Oe3nekn
Vkpainu.

Came TOMy MeTa CTATTi MOJISAITA€ Y TOMY, 00 HAAaTH XapaKTEPUCTUKY NPABOBOMY CTaTyCy
KaZpoBUX MHixpo3ainiB CiryxOu O6e3nexu Ykpainu.

Buxiag ocHoBHOro marepiasny. ITounHaioun HaykoBe JOCIIJDKEHHS BII3HAYMMO, L0 TE€PMiH
«CTaTyC» MOXONHTP BIJl JIATHHCHKOIO CIIOBA «statusy, 10 y OYKBaJIbHOMY NEPEKIa/li 03HAYAE «CTAHO-
BHLIEY. 3a JONOMOIO0 1aHOro NOHTTs y JlaBHboMy Prmi r03Ha4anocs couianbHe CTaHOBHILA 0CO-
OM y CyCIINBCTBI, SIKE, Y CBOIO UEPTy, CBIIUHIO MPO 0OCAT MPaBO3IAaTHOCTI 0cTaHHBOI. OKpiM 1BOTO,
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JTaBHBOPUMCBHKI IOPUCTH BUKOPUCTOBYBAIM LI TEpMiH Ui TOTO, 00 BinOOPasUTH MPUHATIEKHICTD
oco0u 110 Ti€i un iHIIOT coliaNbHOT TPy, BEPCTBU HACENICHHS, HAIIPUKIIAJ: CTaH I'POMAJISHCTBA, CTaH
cBoOoaM (BiIbHMIA, a He pal), cimeiinuii cra [1, c. 207; 2, c. 545; 3, ¢. 72].

IIpaBoBwii craryc, 3a BusHaueHHsM C. B. KiBanoBa — 1ie npaBoBuii cTaH, SKHH XapaKTepH3y-
€ThCSI KOMILJICKCOM TpaB Ta 000B's3KiB. JleTasi3youn 1ie¢ BU3HAUCHHS, BUCHUIH BUIIISE HACTYIIHI eje-
MEHTH MPABOBOTO CTATyCy: MPAaBOCYO'€KTHICTh Ta MEBHE KOJIO OCHOBHUX TpaB it 000B's13kiB [4]. Takox
iCHy€ TOYKa 30py, 1110 IPaBOBHI CTAaTyC — 11¢ 0OyMOBIICHA 3aKOHOM CHCTEMa B3a€MOIIOB'SI3aHUX IIPAaB,
3aKOHHUX 1HTEpeciB i 000B'sA3KIB cy0'ekra [5; 6, ¢. 75]. B iymauensi JI. /1. MockoBuY npaBoBuii cTarc
€ LUIICHOIO IIPAaBOBOIO KATEropi€lo, 10 XapaKTepU3y€e BECh CHEKTP SIK IOPUIUUHUX MOXKIUBOCTEH, Tak
i COIIAJIbHO-TICUXOJIOTTUHHX SIKOCTeH cy0’ekTa mpasa [7, c. 8].

B poGorax OKpeMHX HayKOBIIIB PO3KPHBAETHCS CYTHICTh MPABOBOTIO CTATYyCy OE3MOCEPEAHBO
cy0’exTiB myoOmiuHoro ympasminas. Tak, O. O. bannypka BBakae, 110 IMij MPABOBUM CTaTyCOM Jiep-
YKABHOTO OPTaHy CIIiJl pO3yMITH CYKYITHICTh TOBHOBR)KCHb IOPUIMYHO-BIIAJHOTO XapaKTepy, peaizaris
SKMX 3a0e3redye BUKOHAHHS MOKJIAJEHUX Ha Hboro 3aBaaHb [§8, c¢. 25]. T. B. CapackiHa roioBHUMHU
XapaKTepHCTHKA 32 IKHMU MOKHA BU3HAYUTH MPABOBUH CTATyC BCIX JIEP)KABHUX OPraHiB 0auuTh: BCTa-
HOBJICHHS TIPH3HAUSHHS OpraHy Ta HOro MicIisl B CHCTEMI OpraHiB BUKOHABYOI BIIaJIN; METY YTBOPEHHS
oprany; Bu3Ha4YeHHs cepu ioro misuibHOCTI; popMyintoBaHHS HOTrO 3aBIaHb 1 (QyHKIIIN; BCTAHOBJICH-
Hs TIpaB 1 000B’s13KiB (TTOBHOBaXKEHbB) LIO/IO 3/IHCHEHHS MOCTABICHUX IEPEel] HAM 3aBaHb Ta (DYHK-
il y meBHii ranysi un cepi Horo BigaHHS; HaAiIeHHs HOro mpaBoM NMpHUHMAaTH BiAMOBiIHI MPaBOBi
aKTH; Mipy BIJIIOBIJAJILHOCTI OpraHy Ta Horo rocajaoBux 0ocid 3a MopyueHHs 3aKOHHOCTI B JisUTBHOCTI
opraty; Hopsiiok (opMyBaHHS CTPYKTYpH, LITaTiB, (JiHAHCYBAHHS, MOPSIKY JIIKBIAAL{; KOMIETEHIIis
B IPHUHHATTI, peani3anii i KOHTPOIIO 32 BUKOHAHHSIM BJIACHUX DillleHb; iHpopMaliiiHe 3a0e3meueHHs
OpraHy BUKOHABUOI BJIaJld Ta HOTO CTPYKTYPHHX Miapo3aiiis [9, ¢. 73—74; 10, c. 107]. 3a S1. B. XKypa-
BeJIb B 00CST 1 XapakTep MPaBOBOrO CTATyCy OPraHiB BUKOHABUOT BIIaiM B YKpaiHi MOBUHHI BKIIFOUATHCS
TIOBHOBA)KCHHS 1 KOMIICTEHIIisS IMX OpPTaHiB, IO BCTAHOBIIOKOTHCS 3aKOHOM, SIKI MAlOTh MOJJIMBICTh
371HCHIOBATU aAMiHICTPATHBHO BJIAJHUI BIUIUB Ha NEBHY c(epy CyCHiIbHUX BIIHOCHH, BITHOCHO SKOI
3/1HCHIOIOTH CBOT ynpaBiiHChKi Aii. I]ei BIUIMB TakoxX 3/11HCHIOEThCS Yepe3 3aco0H aJMiHICTPaTUBHOIO
MPUMYCY, IO 3HAXOIUTHCS B MEXKax aJMiHICTPaTHUBHO-IIPABOBOTO CTaTyCy OpraHy BUKOHABUOi BIIAJIH,
3aKpIIUICHOTO Ha 3aKOHOIaBuoMYy piBHi [11, ¢. 41].

BpaxoByrouu BUKIIaJICHE, PABOBHUI cTaTyc KaapoBux miapo3ninie CiryxOu Oe3nexu YKpaiHu —
1€ XapaKTePHCTHKA 1X IOPUIMYHOTO TOIOKEHHS B cTpyKTypi CBY, 1110 BU3HAYaeThCs CTATTAMH HOpMa-
TUBHO-IIPABOBHUX aKTiB, SIKi 3aKPIILUIIOIOTH IIpaBa, 00OB’SI3KM Ta KOMIICTEHIIIO0 OPraHiB Ta MiApO31iniB
Cyx0mu.

Oco0nuBOCTI IPABOBOIO CTATYCy KagpoBux minpos3ainis CBY po3kpuBaroThes y JEKUIbKOX ac-
nekrax. [lepur 3a Bce, BOHU SIBISTIOTH COOOIO IIEHTPAIi30BaHy CHUCTEMY, KEPIBHUITBO SIKOIO 3IIHCHIO-
€TBCSI OKPEMUM CTPYKTYPHHM ITiIPO3IIIIOM HeHTpansHoro oprany Cb Ykpainu — HeHTpalsHIM yIpaB-
niHHAM. BinnosigHo o crarti 10 3akony Ykpainu «IIpo CiyxOy Oesnekn YkpaiHn», IEHTpaibHE
ynpasiinas CBY Binnosizae 3a ctal JepkaBHOI Oe3MEKH, KOOPAUHYE i KOHTPOIIOE TisSUIbHICTD 1HIINX
oprauis Cryx06u 6e3nekn Ypainu. Jlo fioro cknazy Bxoasts anapar l'onosu Ciyx0Ou 6e3nekn Yipai-
HH Ta (YHKI[IOHAIBHI I1i{PO3AUIN: KOHTPPO3BI/KH, BiliCbKOBOI KOHTPPO3BI/IKH, KOHTPPO3BI/lyBaJILHOIO
3aXHUCTy IHTEpeciB JIepXKaBH y chepi lH(I)OpMaIIlI/IHOI Oe3MeKy, 3aXUCTy HaI[lOHAJIbHOI z[epxcaBHocn
iHpopMaLiiiHO-aHATITHYHHH, ONEePAaTHBHO-TEXHIYHWH, OIEPaTUBHOTO ITOKYMEHTYBAHHS, CIIiUHid,
3B'SI3KY, 110 pO0OOTI 3 0COOOBUM CKJIAZOM (YIPABIiHHS), aIMiHICTPaTUBHO-TOCTIOAPChKUH, (DIHAHCOBHIA,
BiIICbKOBO-MEJIMYHUI Ta 1HIII 3TiHO 3 OpraHi3aliiHo0 cTpykTypoto Cinyx0u Oe3nexu Ykpainu. LleH-
TpasbHe ynpasiinas CiaysxOu Oe3nekn YKpaiHu BUAA€ NOJIOKEHHS, HAKa3H, PO3IOPSHKCHHS, IHCTPYK-
1ii, 1a€ BKa3iBKU, 000B'SI3KOBI JUIst BUKOHAaHHS y cucteMi Ciry:xOu Oesnexkn Ykpainu. 3a3HaueHi akTu He
MiJIATal0Th BUKOHAHHIO, SIKIIO B HUX BCTAHOBIIOIOTHCS HE MependaueHi 3aKOHOMABCTBOM JIO/IATKOBI
MOBHOB)KEHHSI OPTaHiB 1 ciBpoOiTHHKIB City:x0u Oe3nexy YKpainu a00 aHTUKOHCTHTYIIHHI 0OMeKeH-
HS IIpaB Ta CBOOOJ rpoMaisiH. Y Mexax cBoel komnereHuil L{enrpanbhe ynpasminas Ciay:xou Oe3nexku
Vkpaian BHOCUTH [Ipesunenty YkpaiHn Hmponosuiii mpo BHIAHHS aKTiB 3 MHUTaHb 30€pekeHHS Aep-
YKaBHOT TAEMHMUII1, 00OB'SI3KOBUX ISl BAKOHAHHS OPTaHaMH JICPKaBHOTO YIIPaBIIiHHS, i IIPUEMCTBAMH,
yCTaHOBaMH, OpraHi3alisiMu i rpomajsiaamu [12].

Omxe, YnpasiiHHs poOoTH 3 ocoboBuMm ckiaagoM (naini — YPOC), sk yactuna LlentpanbHoro
ynpasiinas Ciryx6u Oe3nexku YkpaiHu, 311 CHIOE 3arajbHy KOOpAMHALII0, OpraHi3allilo, aHalli3 Ta Ke-
PIBHUIITBO KaJpOBOIO PoOOTOIO B yciil cTpykTypi Ciy:x0u. Came BOHO BifmoBinae 3a ¢popmyBaHHs Ta
BUKOHAHHS KaJpPOBOT MOJIITHUKH Oprany, 3a0e3reuye po3BUTOK MeXaHi3MiB poboTH i3 nepconanom CBY.
[Tpu bomy, YrpaBimiHHS — 11€ HE €IMHUI KaIpOBHUHU T IPO3ILI.
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HactynHa ocoOnuBicTh momsirae B rporeci popMyBaHHS 0COO0BOTO CKIIaly KaJIpOBUX MiJpO3.ii-
JIiB, 30KpeMa KepiBHULITBA YIPaBIiHHI poOoTH 3 ocoboBuM ckianoM LienTpansHoro anapary CBY, o
nepeOyBae B cdepi Biganns IIpezunenra Ykpainu.

Ipe3umeHT — 11 KepiBHUK Ta MPEICTaBHUK JIep)KaBH, KU 3aiiMae 0COOIMBE MICIIe B CUCTEMI
OpraHiB JIep>KaBHOT BJIAJH, HE BIAHOCSIYUCH JI0 )KOJHOI 3 11 TIJIOK, ajie MpH [bOMY Ma€ JOCUTh IHPOKI
noBHoBakeHHs. CBY, 3rifHo 10 crarti 1 3akony Vipainu «IIpo CinyxOy 6e3neku YkpaiHu» MpsiMo Iiji-
nopsiAKoBy€eThesi rapanty Koncruryiii. Okpim Toro, 3a crartero 15 3akoH Ta npeamOynu Ykazy [Ipesu-
nenta Ykpainu «[Iuranns CiysxOu O6e3nexu Yxpa'l’Hn» HA4aNILHAKN iApo3ainiB LlenTpasnsHoro ynpas-
minst Cityx06u Oesnekn YKpaiHu: KOHTPPO3BIAKH, BilCKOBOT KOHTPPO3BIAKH, KOHTPPO3Bi/lyBalIbHOIO
3aXHCTy iHTepeciB Jepikasy y cdepi iHPOpPMALIHHOT Oe3MeKH, 3aXUCTy HALiOHAIBHOI AePKAaBHOCTI,
iH(pOpMaIiTHO-aHATI TAYHOTO, ONIEPaTUBHO-TEXHITHOTO, ONIEPATHBHOTO JOKYMEHTYBaHHS, CJIiJY0T0, TI0
poOoTi 3 0COOOBUM CKIIAZIOM, IHIIMX MiAPO3AiTiB, BU3HaYeHuX [IpesumeHroM YkpaiHu, a Takox Ha-
YallbHUKKM PEriOHaJIbHUX OpraHiB — oOnacHuX yrpasiiHb CiuyxOu Oe3nekd YKpailHH MpPU3HAYAHOTHCS
Ha nocaay 3a nogaHHsIM [onoBu CiyxOu Oe3nexu YkpaiHu Ta 3BUIBHSIOThCA 3 mocaf [Ipesunentom
VYkpainu [12; 13].

Sk ocoOnuBiCTh KaapoBuX Higpo3ainiB CiyxOu Oe3neku YKpaiHU HEMOXKIIMBO HE BIIMITUTH 1X
y4acTh Ta BXJIMBY pOIIb y 3a0e3nedenHi npodeciiinoi ocsitu ciyxooBuiB CBY. Ha Binminy Bijg ciyx0
YIPaBIIiHHS IEPCOHATIOM 0araTboX IiIMIPUEMCTB, YCTAHOB Ta OpraHizailiid pisHUX (OpM BIACHOCTI, SIKi
3aliMarOThCs, MEPEBAKHO, TOKYMEHTAILHIUM O(QOPMIICHHSIM Ta OOJIIKOM CITy>KO0BOTO TIPOLIECY, B JTisib-
Hocti Cb YkpaiHu BOHM TaKOX BUKOHYIOTh BaKJIMBI Ta IIUPOKI (QYHKIT 3 MUTaHb OpraHizaiii ¢paxoBoro
HaBYaHHA.

OcTraHHIO 0COOIMBICTH NIPABOBOIO CTATyCy KaApoBHUX MinposainiB CimyxOu Oe3nexu YKpaiHu
TAKOX OB S3aHO i3 1X crenupiTHuM (QYHKIIOHATEHEM HAIIPSMOM POOOTH, SIKUif OB’ s13aHUH i3 3a0e3-
MEYCHHSM JTOOPOYECHOCTI B OpraHax i mijpo3ainax ciayx0u. JIoOpodecHiCTh — Ie HEBiJ’€MHa CKJIaJ10-
Ba MOPAJIbHO-CTHYHOTO TIOPTPETY CIIBPOOITHHUKIB BiliChbKOBOCIYk00BI11iB CBY Ha SKHX MOKIIAJa€ThCs
HaHOIIbIIIE KOO HAMBaXIIUBIIINX, HEOC3MEUHUX 3aBlaHb. [IpoTe, HAaBITh 32 HASIBHOCTI TAKOTO HABaH-
TaXXCHHS, KOKEH CIIBPOOITHUK Mae KOHTPOJIFOBATH CBOKO TIOBE/IIHKY, JOTPUMYBATHCh MPUHIIMITIB OIIe-
PaTUBHO-CITY’k00BO1 IiSUIBHOCTI OpraHy Ta He IOPYILIyBaTu BHYTPILIHI IpaBuia i HopMu. Came KOHTp-
OJIEM IIMX MUTAHb 3aifiMarOThCs KaJpOBi MiPO3ALIN B aCMEKTi YOT0 PO3POOIISIOTh Ta 3alPOBAIKYIOTh
CTIeIianbHi HOPMAaTHBHO-TIPABOBI aKTH, Hampukiaaj, [IpaBuma npodeciiiHoi eTHkH Ta TOOPOYECHOCTI
BilicekoBOCIYx)00BIs City:x0u Oe3neku Ykpainu 3arBepkeHi Hakazom CBY Big 27.11.2023 Ne 474,
IIpaBuia € CyKyIHICTIO MOpaJIbHUX Ta MPOQECIHO-eTHUHUX TPUHIIMIIB, TPABHJI 1 BUMOT, SKi pery-
JIFOKOTh 3aCaji MOBEIIHKH BificbkoBOCITYk00BIIiB Ciry:kOu Oe3neku YKpaiHu ImiJ] 4ac BUKOHAHHS HUMHU
cBoix ciyx0oBux 000B’s13kiB. L1i [IpaBuia po3po0ieHO 3 METOr 3aNpPOBA/KCHHS ETUYHNAX CTAH/IAPTIB
NOBEIIHKH BilicbKoBOCITYxk00B1iB CBY, BU3HAU€HHs IPUHLUIIB IPodeciiiHOl eTUKHU Ta 100pOUeCHOCTI,
(dopmyBanHs 6e3noranHol pernyTarii CBY, ynockoHaleHHS KOPIOPaTHBHOT KyJIETYPH, CIPHSHHS 3aI0-
OiraHHIO Ta BPETYNIIOBAHHIO MOXIIMBUX KOH(IIKTHHX CHTyamilf 3a ydacTi BilicbkoBocyx00BIiB CBY,
HEIOMYIIEHHs] BUNHEHHS! BificbkoBOCTy)00BIsIMA CBY KOpYIIIIHUX MPaBOMOPYILIEHb Ta IPaBONOpPY-
IIICHB, MTOB’3aHUX 3 Kopymiieto. KoxeH BificbkoBocmyx00Beib CBY 03HalOMITIOETHCS 3 TOJIOKECHHIMU
nux I[IpaBui i kepyetbest Humu. [Ticns o3HaiiomnieHHs 3 umu [IpaBunamu BilickkoBocayx00Bei CBY
HiNHUCY€ TOBiIOMIICHHS, SIKE IOTy4aeThes 10 MarepiasliB Horo oco0oBOi clpaBy KaJpOBUMHU MiApO3-
ninamu. JlorpumaHHs nosjoxxeHb nux [IpaBui BificbkkoBociyk00BisiMu CBY BpaxoByeThCs IpH 1X Ipo-
cyBaHHI 110 ciryxO0i [14].

BucnoBku. TakuMm grHOM, Ka1poBi miapo3aian CiryxOu 6e3nexn YKpaiHu — 11 BaXKITHBi, TTOJTi-
(yHKIIIOHABHI, CTPYKTYPOBaHI aJIMiHICTpaTHBHI YacTku 3araibHol cuctemMu CBY, ocobnuBoCTI mpa-
BOBOTO CTaTyCy SIKMX BUPAKEHO B HACTYIHOMY: 1) KaJpoBi MiIPO3IUIM CTAHOBISATH COOO0 IEHTPATi-
30BaHy CTPYKTYpY, SIKa CKJIAa€ThCs 13: a) YIpaBiIiHHS pOOOTH 3 0COOOBUM CKIIAZIOM, IO € YaCTHHOIO
entpansHoro ynpasiiaas CBY Ta Bianosinae 3a cTpareriuie BU3HAYECHHS BEKTOPIB Ta KOOPIMHAIIIIO
KaJpoBOi poOOTH B MPAaBOOXOPOHHOMY OpraHiB 3arajiom; 0) KaJpOBHX HiJPO3/IIIB perioHaJIbHUX Ta
IHIIMX OpraHiB, sIKi IPOBOJATH KaAPOBY pOOOTY Ha MicCLiIX; 2) KEPIBHULTBO YIIPaBIiHHI POOOTH 3 0CO-
60BUM cki1a70M popmyeThes Ipesunentom Ykpainy, 1o 3abe3neuye opieHTOBaHICTh KaJpoBOi poOoTU
B Ciy»x0i 3 ypaxyBaHHSIM aKTyaJbHUX BUKJIMKIB HAILlIOHAJBHIN Oe3rmelti; 3) 10 chepu BiTaHHs KaIpOBUX
MiAPO3LTIB BXOJUTh OpraHizailis Ta 3a0e3mnedeHHs (paxoBoi BUIOi OCBITH Ta HANPABJICHHS KaHINU/IATIB
Ha HaBuaHHs 10 BulniB CBY; 4) kaaposi nigposainu CBY — 11e He TiTbKH ci1yk0a yIpaBJIiHHS IIepcoHa-
J10M Ta 0(hOPMIIEHHS CITy>KO0BO-TPYIOBOT JisUTBHOCTI, ajie i BasKJIUBHIA Cy0’ €KT OpMyBaHHSI MOPAJILHO-
€TUYHOrO KJIIMaTy B JIisUIBHOCTI Oprany Ta Horo cniBpoOiTHUKIB BifiCbKOBOCIIYKOOBLIIB.
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BACHJIEHKO €.M.

CYTHICTH TA I 3AIMCHEHHSA 30BHIITHBOTIO KOHTPOJTIO
3A JISAJIBHICTIO JEP)KABHOTI'O BIOPO PO3CJIIIYBAHD

ESSENCE AND OBJECTIVES OF EXTERNAL CONTROL OVER THE ACTIVITIES
OF THE STATE BUREAU OF INVESTIGATION

Merta crarTi nojsirae y Tomy, o0 oxapaKkTepu3yBaTH CYTHICTh Ta IIUI 3IiMCHEH-
HsI 30BHIIIHBOTO KOHTPOJIO 3a AisIbHICTIO [lepskaBHOTO OIOpO poO3CiidyBaHb. Y CTarTi
BU3HAYEHO, 110 30BHILIHIA KOHTPOJb — 1€ JiSUIBHICTb, IO 3IIHCHIOETHCS Cy0’€KTaMH,
AKi HE € YaCTUHOIO CTPYKTYpU 200 CUCTEMM YIpaBIIiHHS KOHTPOJIbOBAHOIO 00’€KTa, 3
METOO TIePEBIPKH BiIOBITHOCTI HOT0 IisSUTHOCTI BCTAHOBICHUM HOPMaM, CTaHAapTaM,
3aBIaHHsAM M periiaMeHTaM. MeTol0 30BHIITHEOI0 KOHTPOITIO € 3a0e3MeUeHHs PO30po-
CTi, BiJIOBIJTHOCTI BUMOTaM 3aKOHOJABCTBA, JOTPUMAHHS MPUHIIMIIIB JOOPOYECHOCTI,
e()eKTHUBHOCTI, 3aKOHHOCTI, a TaKOX HaJaHHS 00’ €KTHBHOI OI[IHKH PE3YNIbTATIB Misiiib-
HOCTI 00’€KTa KOHTPOJIIO. Y CTaTTi COPMOBAHO, IO LUISIMHU 3ii{CHEHHS 30BHIIIHBOTO
KOHTPOJIIO 3a JAisIbHICTIO JlepkaBHOrO OIOpO po3citiayBaHb €: 1) 3a0e3neueHHs 3aK0H-
HOCTI, aJKe 30BHINIHIA KOHTPOJb I03BOJISIE MIEPEBIPSITH, YU AOTPUMYEThCs JlepikaBHe
OrOpO pO3CIIilyBaHb HOPM 3aKOHOJIABCTBA TTiJT Yac 3A1MCHEHHS CIIUuX [iif, 3aTpUMaHb,
300py JIOKA3iB 1 MPUUHATTS BIAMOBIIHUX PillIcHb; 2) MOTEPE/PKCHHS BUIA/KIB BAMHCHHS
KOpYIIIIiT a00 Oy/b-SIKUX 3JIOBXKHBaHb, 1I€ 3yMOBJICHO THM, 10 JTisUIbHICTB J{eprkaBHOTO
OrOpO pO3CIiyBaHb, SIKE PO3CIIAYE PE30HAHCHI 3JIOYMHHM MOXKe OyTH MiJaHa KOpyIi-
LifHOMY BIUIUBY YU MaHIIyJSLISAM, a TOMY 30BHIIIHIM KOHTPOJb JONOMAarae ifeHTu-
(ikyBaTu NOTEHLIMHI 3arpo3u, 3ano0iraTy KoH(IIIKTaM iHTepeciB, a TAaKOXK BXKUBATH
MIPEBEHTHBHUX 3aXOMiB JUISI YCYHEHHs Oyb-SKOTO POy TOPYIIEHb; 3) MONITHIHA HEH-
TpalibHICTh JlepikaBHOTO OOPO PO3CIiyBaHb, OCKLIBKH OFOPO Mae OyTH HE3aJCKHHUM
BiJ1 Oy/1b-SIKOTO MOJITHYHOTO BIUIMBY 1 CaMe 30BHIIIHIA KOHTPOJIb JIa€ 3MOTY MOHITOPHH-
Ty JiSTIBHOCTI Ha MPEIAMET BiJICYTHOCTI MOJITHYHOT 3aaHI&)KOBAHOCTI B PO3CIIiTyBaHHI
a00 NpUIHATTI pilleHb; 4) BIOCKOHAICHHS poOoTu JlepkaBHOro OIOpO pO3CiigyBaHb,
OCKUIBKM aHaJli3 pe3ysIbTariB 30BHIIIHEOTO KOHTPOIIO JI03BOJISE BUSBUTH ClaOKi Miciis
B po0oTi JlepaaBHOro 010p0o po3ciliyBaHb Ta PO3POOUTH BIANOBIAHI 3aX0MU IJIS yCy-
HEHHSI TAKMX CITA0KUX MICIlb; 5) BIAMOBIIHICTE MIXXHAPOJHUM CTaHIApTaM, aJKE came
30BHIIIHIH KOHTPOJIb JOMIOMArae BU3HAYMTH, 110 AiSUTBHICTS Jlep:kaBHOTO GIOpO po3ciii-
JIyBaHb BIJIMOBIJIa€ MXKHAPOIHUM CTaHIapTaM y chepi 60poThOH 3 KOPYIIIIEO Ta 3aXH-
CTy IpaB JIOAWHH.

Knrwuosi cnosa: aominicmpamuena wopucouxyis, aoMiHicmpamusHe npaso, aomi-
HICMpamueHi npoyedypu, 2apaHmii, 3aKOHHICMb, KOHMPOlb, MOHIMOPUHS, NPUHYUNL,
PO3CNIOYBAHHA.

The purpose of the article is to characterize the essence and goals of external control
over the activities of the State Bureau of Investigation. The article defines external control
as an activity carried out by entities that are not part of the structure or management system
of the controlled object, in order to verify the compliance of its activities with established
norms, standards, tasks or regulations. The purpose of external control is to ensure
transparency, compliance with legislative requirements, compliance with the principles of
integrity, efficiency, legality, as well as providing an objective assessment of the results of
the activities of the controlled object. The article establishes that the objectives of external
control over the activities of the State Bureau of Investigation are: 1) ensuring legality, since
external control allows you to verify whether the State Bureau of Investigation complies
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with the norms of the law when carrying out investigative actions, detentions, collecting
evidence and making relevant decisions; 2) prevention of corruption or any abuses, this is
due to the fact that the activities of the State Bureau of Investigation, which investigates
high-profile crimes, may be subject to corruption influence or manipulation, and therefore
external control helps to identify potential threats, prevent conflicts of interest, and take
preventive measures to eliminate any kind of violations; 3) political neutrality of the State
Bureau of Investigation, since the bureau must be independent of any political influence
and it is external control that allows monitoring activities for the absence of political
bias in the investigation or decision-making; 4) improvement of the work of the State
Bureau of Investigation, since analysis of the results of external control allows identifying
weaknesses in the work of the State Bureau of Investigation and developing appropriate
measures to eliminate such weaknesses; 5) compliance with international standards,
because it is external control that helps to determine that the activities of the State Bureau
of Investigation comply with international standards in the field of combating corruption
and protecting human rights.

Key words: administrative jurisdiction, administrative law, administrative
procedures, guarantees, legality, control, monitoring, principles, investigation.

AKTyasIbHicTh TeMH. JlisnbHicTh Jlep:kaBHOTO 010po po3ciigyBaHb Hapas3i HEJOCTaTHbHO BHU-
cBiTiIeHa [5, c. 179-184]. 3okpeMma, icCHy€e aKTyaJlbHICTb JOCIIIKEHHS 3/1IICHEHHS 30BHIIIHBOIO KOHTP-
OJII0 3a JisNIBHICTIO JlepskaBHOTO OI0pO pO3CIigyBaHb, MO0 00YMOBIEHAa HEOOXITHICTIO 3a0e3IeUeHHS
MIPO30POCTi, MiJ3BITHOCTI Ta (h)eKTUBHOCTI POOOTHU IIHOTO KIIFOUOBOTO MPABOOXOPOHHOTO OPTaHy, a/Ke
came JleprxaBHe OFOPO pO3CIIilyBaHb BUKOHYE BaKIMBI (DYHKIIIT 3 pO3CIIyBaHHS TSHXKKUX 3JI0YHMHIB Ta
60pOTHOU 3 KOPYIIIIEI, IO POOUTH HOTO MiSUIBHICTD CTPATEriuHO BasKIMBOO JUIS 3MIITHEHHSI IPaBOIIO-
psinky B Ykpaini. [Ipore, 3 METOI0 YHHUKHEHHSI PU3HKIB 3JI0BKHBAHb BJIaJ0I0, MOJITHYHOTO BILIUBY YU
TOPYIICHHS! [PaB JIFOJMHH, ICHY€ HEOOXIAHICTh BIPOBAJUKYBATH YiTKi Ta IPO30PI MEXaHI3MHU 30BHILII-
HBOTO KOHTPOJIIO, SIKI IPYHTYIOThCS HA NMPHHIUITIAX 3aKOHHOCTI, BEPXOBCHCTBA NPABa Ta JIEMOKPATHY-
HOTO praBJIlHHH a BiATaK 0COONMBOI yBar 3aciyroBye rapMOHI3allis aAMiHICTPATHBHIX NPOLEAYP
3 €BPONEHCHKIMH CTaHAapTaMH, IO € YACTHHOIO 3000B’s13aHb YKpaiHH Ha IIIAXy A0 iHTerparii 3 €B-
pomeiicbkum Cor030M.

Bapro miakpeciauTH, 1o BIOCKOHAIECHHS MTPOLEAYP 30BHIIIHLOIO KOHTPOJIIO CIIPUSE i IBUIICH-
HIO JIOBipY I'POMAJIsIH 10 CUCTEMH NPaBOCYA, sIKa € (pyHIaMEHTOM (YHKLIOHYBaHHS NIPABOBOI Aep-
skaBHU. IIpo3opi Ta crpaBeInBl MEXaHI3MU KOHTPOJIIIO 103BOJISIIOTH CYCIUILCTBY BIIEBHUTUCS Y HEyIle-
pemKeHocTi Ta 00'eKTUBHOCTI [lepaxaBHOTO OI0pO PO3CIIigyBaHb, 110, B CBOIO YEpry, ITiIBHUIIY€E PIBEHDb
TPaBOBOI KYIBTypPH B yChOMY CYCHIIIBCTBI.

Orusit ocTaHHIX Hociikenb. JlissbHICTh JlepkaBHOTO OOpPO PO3CIliyBaHb Oylia MpeaMETOM
HAyKOBOTO aHall3y Takux BueHUX, sK: O. [Ipo3n, O. Inpuenko, O. Keama, O. Kiimmuyk, O. JIeBKiBCbKa,
1. JlirinoBa, O. Mapuenko, €. Pemnina, €. Ckynumi, C. Ciinbko, O. Crenanos, P. Tpy6a, O. Ycaruid,
A. ®pannesny, T. SmeHKo Ta HIIKX.

[Tpu 11bOMY, HOBITHI CyCIIJIBHO-TIOJITUYHI BUKJIUKK B YKpaiHi HEraTHMBHO BIUIMBAIOTh Ha [ii-
STIBHICTD JIEP)KaBHUX IIPABOOXOPOHHMX OPraHiB, IO OOYMOBIIOE HEOOXIAHICTh aKTyaJbHUX HAyKOBHX
JIOCII/KSHB Y IiH TUIOIUHI.

Merta cTaTTi noJsIrae y ToMmy, o6 oXapakTepu3yBaTd CyTHICTb Ta Lii 31iiCHEHHS 30BHIIIHBO-
r'0 KOHTPOJTIO 32 JIisIbHICTIO J[epKaBHOTO OFOPO PO3CITiIyBaHb.

Buxnaa ocHOBHHX moJioxkeHb. CorliadbHa MPHPOIa KOHTPOMIO AK IHCTHTYTY IepXKaBH, (yHK-
wii, 0 peai3yrTh JepKaBHI OPraHH, TPOMAJICHKICTh 3 METOK TrapaHTyBaHHS 3aKOHHOCTI Ta TPaBO-
HOPAIKY BH3HAYAIOTh AKTYyaJbHICTh MPOOJIEMH BCTAHOBJIECHHS CYTHOCTI Ta 3MICTy KOHTPOJIIO B3arali
1 Mmoo IisuIbHOCTI MyOiuHOT aaMiHicTpanii 30kpeMa. KoHTposb € 00’ €KTUBHUM COLaIbHUM SIBUILEM,
ctbopMOBaHHM TiJ] 4ac eBOJIOLINHIX TepPETBOPEHD Y cycninbeTBi. CaMe TOMy CycHiibHI TpaHc(op-
MaLii, TeHACHLII PO3BUTKY AEPKABHOCTI, OCTIHHE OHOBJICHHS JOKTPUHAIBHUX IONOKEHD FOPUILHY-
HOI HayKH 06YMOBJI}0IOTI> HasABHICTH Pi3HHUX MOIIAIIB MO0 CYTHOCTI i 3MiCTy KOHTPOIIIO, BiIMIHHICTh
Y CTYIICHI OTpAIFOBAHHS HOTO OKpeMHX BHUIIB [1].

IcHye aymKa, 110 KOHTPOJIb MOXKE OyTH OXapaKTepH30BaHMH K (hopMa 4d BHI JiSUTBHOCTI, SK
IPUHLMI, QYHKLIsS, cTajis, 3acib 3a0e3neueH s 3aKOHHOCTI Tomo. Tak, 6epyuH 10 yBaru Te, 10 KOH-
TPOJIb € CIOCTEPEKEHHSIM 32 BiIIIOBIAHICTIO AisNILHOCTI KEPOBAHOTO 00’€KTa TUM IPUNUCAM, SIKi BiH
OTPUMAB B1Jl KEPYIOUOro Cy0’€KTa, Ta BUKOHAHHAM IPUIHATUX pilleHb, BIH € KOHKPETHUM CaMOCTiH-
HUM BHIOM POOOTH (IisUTBHOCTI). 3BaXKalOuu Ha Te, IO KOHTPOJIb 3AIHCHIOETHCS B TIEBHIH Taiy3i, sKa
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Mae MeBHI 0COOIMBOCTI Ta KOHKPETHUH 3MiCT, BIH MOX€ MaTu NeBHUHN o0csr Ta popmy. beaMoBHO KOH-
TPOJIb CIIPSIMOBAHUI HAa KOHKPETHUN PEe3yibTar 1 LUIAXU JAOCATHEHHS IbOTO PE3ysbTaTy, a TaKoXK Ha
YCYHEHHsI Cy0’ €KTHBHHX Ta ypaxyBaHHs 00’ EKTHBHUX IIEPELIKO/ IIPU HOro 3aifichenHi. Matouu ingop-
MaLlifo po PaBOMIPHICTh YH HENPABOMIPHICTh JisIBHOCTI OPraHy 4i MiAPO3iLYy MOMILLi, OKpemMoro
TOMIUEHCHKOTO, ii HOUIIBHICTh, MOXKHA ONEPATHBHO BIPYTHTUCS, IPUBECTH BaXKeNi MisIIBHOCTI y Bil-
MIOBiZHICTH IO YMOB, 1[0 BUHHUKAIOTh, Ta MONEPEUTH HeOaxkaH] HacHinku. KOHTpOIb Jae MOKINBICTE
HE JIMIIC KOPUT'YBaTH AisUTBHICTH MOMILIi, aje i ornoMarae nepea0aduTH MePCreKTHBU MOAAIBIIOTO
PO3BUTKY Ta JOCATHEHHSI KOHKPETHOTo pesynbrary [2]. Iapamyk B., BU3Hauaoun KOHTPOJIb SIK CaMo-
CTiHiHY (DYHKIIiIO yIpaBliHHS, BKa3ye, 1110 HOro METOI0 € BUABJIEHHS PE3y/bTaTiB BIUIUBY Cy0’€KTIB Ha
00’ €KT, TONMYIIEHUX BiIXWJICHD Bl NPUAHATHX BUMOT, IIPHHIIMIIIB PETYIIOBAHHS, 8 TAKO)K BU3HAYCHHS
[UIXIB MTOJOJAHHS HasIBHUX TEPEIIKON JUTsl e(peKTHBHOTO (QDYHKIIIOHYBaHHS BCi€i cuctemu [4, c. 62].

B cBoto uepry, banmypka O. M., D0CTiKYIOUH KOHTPOJIb SIK YIPABIIHCHKY KAaTEropito, BKA3ye,
10 BiH € (JOPMOIO0 3BOPOTHOTO 3B’SI3KY, sIKa 33 JIOTIOMOTOK0 CIIOCTEPEKEHHS 3a ISUIBHICTIO 00’€KTa
1 mepeBipKH 11 BIAMIOBIAHOCTI yNPaBIiHCHKUM PILLIEHHSAM CHPHs€ 3a0€3MeYeHHIO HEYXUIBHOTO BUKOHAH-
Hsl 3aKOHIB 1 MiJI3aKOHHUX aKTiB, MiJBUIICHHIO €()EKTUBHOCTI JISUIBHOCTI Ta CIYOOBOT JIMUCIMILUTIHU
[5,c. 178-179].

ABTOpH IiZIPyYHHKA 3 aAMIHICTPATUBHOIO IPABA BBAXKAIOTH, 1LIO, KOHTPOIIb K [HCTPYMEHT IIy-
OJTIYHOTO a,I[MlHICprBaHHH — 1e BHJ IiSUTBHOCTI ny6ﬂ1qH01 aZMiHICTpallii, 0 MONATaE B aKTUBHUX
JiSIX 10O TEpeBipKH i OOMIKY TOTO, SIK KOHTPOJBOBAHUH 00’€KT MyONiYHOTO YNPaBIiHHS BHKOHYE
MOKJIaJICHI Ha HHOTO 3aBJIaHHs Ta peasi3ye cBol (GyHKIii, BU3HAYECHI HOpMaMHK aIMiHICTPAaTUBHOTO Tpa-
Ba. O3HaKaMM KOHTPOJIO SIK IHCTPYMEHTa MyOJIiuHOro aAMiHICTpyBaHHS BUEHI-aIMiHICTPATUBICTH BU-
3HAYalOTh HACTYIIHE: METa MOJIATaE y 31iCHEHH] epeBipKH Cy0’eKTaMy My OJIIYHOTO aAMiHICTpyBaHHS
11010 BUKOHAHHS 00’€KTaMu IMyOJIIYHOTO aJMiHICTPyBaHHS BM3HAUYE€HHX 3aKOHOJABCTBOM IIOJIOKEHB
aJIMIHICTPATUBHO-TIPABOBUX PEXHMMIB; OpPraHu IMyOIiYHOTO KOHTPOJIIO 3MIHCHIOIOThH 3aX0/1H BUKITFOYHO
Ha OCHOBI Ta y BUIAJKaX, IepeI0auCHIX 3aKOHAMH YKpATHH; Y XO/Ii IePEBIpKH MyOniuHa aIMiHICTpaIlis
BUSIBJISIE HEJIONIKU B aJMiHICTPAaTHBHO-TIPABOBOMY PETYIIFOBAHHI CYCIIJIbHUX BIJIHOCHH, BUMAarae BiJl
00’€KTiB MyOIIYHOTO yNpaBIiHHS YCYHEHHS BUSBICHHUX MOPYIICHb, HAJIAE IM MPUITUCH; BUSBISE OCI0
Ta ycyBae 0OCTaBUHH, SIKI MOXKYTh HETaTHBHO BIUIMHYTHU Ha 3a0€3M1€UCHHS MPaB 1 3aKOHHUX iHTepeciB
¢biznuHMX 1 ropuIMYHUX 0cib [6].

BpaxoByroun IyMKH HayKOBI[iB, MOXKHA CKAa3aTH, IO MiJ TepPMiHOM KOHTPOJIb CIIiI PO3yMITH
0araroacreKkTHy, CHCTEMHO OpPraHi30BaHy JIsUIbHICTh Cy0’€KTIB, 11O CHPSMOBaHA HA CIIOCTEPEIKCHHS,
MEPEBIPKY, aHaJi3 Ta OIIHKY BIAMOBIIHOCTI i, pilieHb a00 Oe3/isUTbHOCTI 00’ €KTIB BCTAHOBICHUM
IIPaBOBUM HOpPMaM, CTaHAapTaM, periiaMeHTaM UM iHIIMM HOPMaTHBHUM BUMOT'aM. METOI0 TaKoi JisIb-
HOCTI € 3a0e31eueHHs 3aKOHHOCTI, €()EeKTUBHOCTI, JOIIBHOCTI (DYHKI[IOHYBaHHS BiMOBITHOTO 00’ €K-
Ta, a TAKOX CBOE€YACHE BUSBICHHS W yCYHEHHS IOpYIIEHb, PU3UKIB a00 BIAXWUJIECHb BiJl BU3HAUCHUX
3aBJ]aHb YW CTPATETr1YHUX LIJICH.

B cBOIO yepry, 30BHILIHIA KOHTPOJb — II€ HisUTBHICTB, IO 3AIHCHIOETHCS Cy0’€KTaMHU, sIKi He
€ YaCTUHOIO CTPYKTYpH 200 CUCTEMH YIPaBIiHHS KOHTPOJILOBAHOTO 00’ €KTa, 3 METOIO TIEPEBIPKH Bifl-
MOBITHOCTI HOTO JisNTIBHOCTI BCTAHOBJICHUM HOpMaM, CTaHAapTaM, 3aBJaHHSM Yd periiaMmeHtam. Me-
TOK 30BHIIIHBOTO KOHTPOJIKO € 3a0e3MEeUYEHHs MPO30pOCTi, BIAMOBIIHOCTI BUMOTaM 3aKOHO/ABCTBA,
JOTPUMAaHHS MPHUHIUIIB J100pPOYECHOCTI, €PEeKTUBHOCTI, 3aKOHHOCTI, @ TaKO)K HaJaHHsS 00 €KTHBHOI
OLIIHKH PE3y/IbTaTiB AisIbHOCTI 00’ €KTa KOHTPOJLIO.

BignosigHo no crarti 23 3akony Ykpainu "IIpo JlepxaBHe O0po po3ciigyBaHb" KOHTPOJIb 3a
ISUTBHICTIO JlepikaBHOTO OFOpPO PO3CIilyBaHb 3iHCHIOETCST KoMiTeToM BepxoBHoi Pamu Ykpainu, no
IpeaMeTa BiIaHHS SIKOTO HaJeXaTh MUTAaHHS MPABOOXOPOHHOI MiSIIBHOCTI, y MOPSIIKY, BU3HAYCHOMY
Koncrutyniero Ykpainu Ta iHIIMMHU 3akoHaMu Ykpainu. Jupektop Jlep:xkaBHOro OrOpo po3ciiiiyBaHb
iHpopmye [Ipesunenra Yipainu, BepxoBny Pany Ykpainu ta KabGiner MinicTpiB YkpaiHu 3 OCHOBHHX
NHUTaHb JiSUTBHOCTI Jlep:kaBHOro 0I0pO PO3CiIiyBaHb Ta HOro MiAPO3AiiB, PO BUKOHAHHS MOKIAAEHUX
Ha HUX 3aBJlaHb, JOJIEPKaHHS 3aKOHOAABCTBA, IIPaB 1 CBOOO JIIOAUHY 1 IPOMAJISIHUHA, & TAKOXK IIOPOKY,
1o 15 motoro, nonae [Ipesunenty Ykpainu Ta BepxoHii Paxi YikpaiHu mucbMOBHIA 3BIT PO Tisiib-
HicTh JleprkaBHOTO OFOPO PO3CIiAyBaHb 3a MonepeHii pik [7].

3akoHoMm Ykpainu «IIpo JlepkaBHe OOpO pO3CIiAyBaHbY» BH3HAUCHO, IO MUCHMOBHM 3BIT PO
JsUTBHICTB JleprkaBHOTO OFOPO PO3CITiyBaHb TOBMHEH MIiCTUTH iH(OopMaltiro rpo [7]: 1) cratucTuyHi qaHi
PO Pe3ybTaT! IisUIBHOCTI 3 000B’SI3KOBUM 3a3HAUSHHSM TaKUX BIZJOMOCTEH: a) KibKICTh 3apeecTpoBa-
HUX 325 1 IIOBIIOMIICHb TIPO KPUMIHAJIbHI NIPABOMIOPYIICHHS, BIIHECEH] 110 MiAcHiaHOCT JlepKaBHOro
010po poscitiayBakb; 0) KITbKICTh ONEPATHBHO-PO3LIYKOBUX CIPAB, 3aBEACHUX JlepkaBHIM 0i0po po3cii-
JyBaHb, Ta iX Pe3y/IBTaTHBHICTH; B) KUIBKICTb 0Ci0, CTOCOBHO SIKHX CKJIAZICHO OOBHHYBAIbHI aKTH M0N0
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BUMHEHHS HUMH KPHMiHAIbHUX [IPABONOPYLIEHb, BIAHECEHNX 10 MiACHiAHOCTI [lepixaBHOro 610po pos-
CIZIyBaHb; T) KUIBKICTb 0Ci0, CTOCOBHO SKHMX HAOpaB 3aKOHHOI CHJIM OOBHHYBAJIbHUI BUPOK CyAy IIOIO
BUMHEHHS] HUMU KPUMIHAJIbHUX IIPAaBOIOPYILEHb, BITHECEHUX [0 MiACHiAHOCTI JlepikaBHOro 610po po3-
CJIiTyBaHb; T') KUTBKICTh 0Ci0, CTOCOBHO SIKUX HAOpaB 3aKOHHOI CHJIH BUTIPABIYBAILHUM BUPOK CYITy LIOJI0
BUYMHEHHSI HUMH BIZIMOBITHUX KPHUMIHAJIBHUX MPABOMOPYIICHB; /1) BIIIOMOCTI PO pO3Mip 30UTKIB i IIKO-
M, 3aBJIaHUX KPUMIHAJIbBHUMH TPABONOPYIICHHSMH, BIJTHECEHUMH J0 TiaciigaHocTi JlepxaBHOro Gropo
PO3cIiyBaHb, cTaH Ta 00CATH X BiAIIKOAYBAaHHS; €) BiZIOMOCTI IIPO KOLITH Ta iHIIE MaiHO, ofep)KaHi
BHACJIIIOK BUNHEHHS! KPUMIHAJIbHUX IPABOHOPYIIEHb, BITHECCHUX A0 MiACIiTHOCTI Jlep:kaBHOro 61o0po
po3ciiyBaHb, KOH(DICKOBaHI 3a PIlIEHHSIM CyAy, @ TAKOX KOILUTU Y PO3Mipi BapTOCTI HE3AKOHHO OAEpKa-
HUX TTOCITYT YH IILUTBT, CTATHEHI Ha KOPHCTH JIePKaBH, Ta PO3IOPSHKEHHS HUMH; €) BITOMOCTI PO KOIITH
Ta iHIIIE MAHO, OJIepIKaHi BHACIZIOK KPUMIHAJIBHUAX MPABOMOPYIICHb, BiJHECEHHX 0 miacmiaHocTi [ep-
’KaBHOTO OFOPO PO3CIIiyBaHb, siKi OyJ0 MOBEPHYTO B YKpaiHy 3-3a KOPOHY, Ta PO3MOPSHKECHHS HUMMU;
’K) BIZIOMOCTI ITPO apeliT MaiiHa, KOH(ICKaIlito TPEIMETIB Ta JOXO/IB Bijl KPUMiHAIBHUX IPABONIOPYILICHD,
BIJIHECEHUX JIO MiACTIAHOCTI JepKaBHOTO GFOpO PO3CIiyBaHb, Ta PO3MOPSKEHHS HUMH; 2) B3aEMOIIIO
3 IHINMMHU AePKaBHUMU OpraHaMM, OpraHaMU MiCLIEBOTO CaMOBPSLIYBaHHS, MiANPUEMCTBAMHU, yCTAHOBA-
MHU Ta OpraHizauismy; 3) CHiBIPALIO 3 ASPKaBHUMU OpraHaMU, HEYPSIOBUMHU OpraHi3alisMy iHO3eMHUX
JieprKaB Ta MDKHAPOITHUMH OpTraHi3allisIMH B MeXax CBOET KoMreTeHIlii; 4) mrar JlepkaBHOro 6ropo po3-
CITiTyBaHb, KBATI(IKAIiFO Ta TOCBIJ HOTO MpAIliBHUKIB, MiIBHIICHHS IXHBOT KBaTi(iKallil; 5) AisIbHICTh
IIPO3/1LTy BHYTPIIIHBOTO KOHTPOITIO JlepskaBHOTO OFOPO PO3CITi/lyBaHb, KUJIbKICTh MIOBIIOMIICHB ITPO BYH-
HEHHs [PaBONOpPYLIEHb MIpaliBHUKaMu JlepskaBHOTO OI0pO PO3CIiyBaHb, PE3YIbTaTH iX PO3IIALY, HPH-
TSTHEHHS [palliBHUKIB JlepaaBHOro 010po po3ciiayBaHb 10 BiANOBIAANBHOCTI; 6) KomTOpHC JlepixaBHO-
ro O10po pO3CIIilyBaHb Ta HOro BUKOHAHHS; 7) 1HII BiIIOMOCTI 111010 Pe3YJIbTaTiB JisIbHOCTI JlepykaBHOTO
010pO po3cITiTyBaHb Ta BUKOHAHHS ITOKJIAICHIX HAa HHOTO 000B’sI3KiB [7].

TakuM YMHOM, 30BHILIHIH KOHTPOJIb 32 IISUTBHICTIO JepykaBHOTO OIOPO pO3CIiyBaHb — € BakK-
JIMBHM €JIEMEHTOM JIEMOKPATUYHOTO BPSTYBaHHS, OCKUIBKH CIPHSE 3a0€3MEYeHHIO 3aKOHHOCTI, IPO30-
pOCTI Ta MiI3BITHOCTI AisUTBHOCTI 1[bOTO Oprany. /lepxaBHe O0pO pO3CIIilyBaHb BUKOHY€E HA[3BUYaHHO
BJINBY (DYHKIIiIO, IO MOJIATa€ y PO3CIiAyBaHHI 3JI0YHMHIB, 10 CKOEHI BUCOKOIIOCAIOBIISIMH, IIPABO-
OXOPOHLISIMH, CYAJSIMU Ta IHIIUMM 0coOaMH, HAAIIEHUMH BJIaJHUMH [TOBHOBR)KCHHSIMH, 1110 B CBOIO
4epry, Ha Hally JyMKY, 3000B’si3y€ OpraH JisTH BUKJIIOYHO B MEXaX 3aKOHOJABCTBA, 4 TAKOK YHHKATH
BUTIAJIKIB KOPYIIIIi1, 37T0BXHBAaHb YU IMOTEHLITHOTO MOJITUYHOTO THCKY.

IinsiMu 31fiCHEHHSI 30BHIIIHLOTO KOHTPOJTIO 32 ISUTbHICTIO J{epkaBHOTO OFOPO PO3CITiIyBaHb €:
1) 3a0e3meueHHs] 3aKOHHOCTI, aJKE 30BHIIIHIHA KOHTPOJIb TO3BOJISE NIEPEBIPSITH, YK TOTPUMY€EThCS lep-
aBHE OIOpO PO3CIIilyBaHb HOPM 3aKOHOIABCTBA I/l Yac 3IMCHEHHS CIIAYUX Jil, 3aTpUMaHb, 300py
JIOKa3iB 1 IPUHHATTS BiIIOBIAHUX pillleHb; 2) NONEPEIKEHHs BUMIAIKiB BUMHEHHS KOpyILii abo Oyab-
SIKUX 3JI0BXKHBaHb, 1I€ 3yMOBJICHO THM, 1110 AisUIbHICTS Jlep:kaBHOrO GI0pO PO3CIliyBaHb, SIKE PO3CIIiAYe
PE30HAHCHI 3JI0YMHU MOXe OyTH IiffaHa KOpyNUiliHOMY BIUIUBY UM MAHIIYJISILIsAM, 8 TOMY 30BHIIIHIH
KOHTPOJIb JI0TIOMarae ieHTU(IKYBaTH MOTEHIIIWHI 3arpo3u, 3amodiratu KoHQIIIKTaM iHTepeciB, a Ta-
KOXK BXXKMBATU NIPEBEHTUBHUX 3aXOJiB JUI YCyHEHHs Oy[b-SIKOTO poAy HMOPYILIEHb; 3) MOJITUYHA HEH-
TpajbHICTb JlepaxaBHOro OIOPO PO3CIiLyBaHb, OCKIABKU 0IOPO Mae OyTU HE3aJIeXKHUM BijJ OyIb-sKO-
r'0 MOJITUYHOTO BIUIMBY 1 CaMe 30BHIIIHIA KOHTPOJIb JIa€ 3MOT'Y MOHITOPHUHTY JiSUTBHOCTI Ha MPEJMET
BIJICYTHOCTI MOJITUYHOT 3aaHTa)KOBAHOCTI B PO3CIiyBaHHI a00 NMPUHHATTI pillicHb; 4) BIOCKOHAJICH-
Hs1 poboTu [lepaBHOrO GHOPO PO3CIidyBaHb, OCKIIBKH aHANi3 pe3y/bTariB 30BHIIIHBOIO KOHTPOIIO
JI03BOJISIE BUSIBUTH CJ1a0Ki MicIst B poOoTi Jlep:kaBHOTro OI0pO po3CiigyBaHb Ta pO3pOOUTH BiAMOBIAHI
3aX0[¥ JUIsl YCYHEHHS TaKUX CJIa0KUX MICIIb; 5) BIINOBIHICTE MDKHAPOJHUM CTaHIapTaM, aJKe caMme
30BHIIIHI} KOHTPOJIb JOIIOMArae BU3HAUUTH, 1110 AisUIbHICTH Jlep:kaBHOrO G10pO pO3CiliyBaHb BilNOBi-
Jla€ MDKHapOIHHM CTaHAapTaM y cepi 60poTEOU 3 KOPYIIIEI0 Ta 3aXUCTY MIPaB JIOJHHH.
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JIOJIEHKO LB.

AJIMIHICTPATUBHI METOAM PEAJI3ALII JEPKABHO-IPUBATHOI'O
IMAPTHEPCTBA OO YIIPABJIIHHSA OB’€EKTAMM HEPYXOMOCTI

ADMINISTRATIVE METHODS OF IMPLEMENTING PUBLIC-PRIVATE
PARTNERSHIPS IN REAL ESTATE MANAGEMENT

VY crarti BU3HAYCHO aJMIHICTpaTHBHI METOIM pealizallii JiepKaBHO-ITPUBATHOTO
HapTHEPCTBA IOAO YIIPaBIiHHA 00’ €KTaMU HEPYXOMOCTI SIK OpraHisaliifHo-paBoBi Ta
YIPaBIiHCHKI MPUHOMU 1 c1ocOOH BIUIUBY OpraHamy IyOJIidHOI BIagu 10RO 3abe3re-
4eHHs e(peKTUBHOI B3a€MOJIT epKaBH Ta MPUBATHOTO CEKTOPY B MPOLECI yIPABIiHHS,
BUKOPHUCTAHHS Ta PO3BUTKY 00’€KTIB HEPYXOMOCTI, SIKi CIIPSIMOBaHi Ha JOCSITHEHHS 0a-
JIaHCY 1HTepeciB MyOiuHOT Ta IPUBATHOI CTOPIH, 3a0e3MeUeHHS PO30POCTi, 3aKOHHOCTI
Ta pe3yJIbTATHBHOCTI CITIBIIPAlli, & TAKOXK Ha peallizallifo CyCIIbHO 3HAYYIIUX 3aBIaHb
LIJISIXOM PETYIIOBaHH, KOOPANHALT Ta KOHTPOIIO 1P KaBHO-IIPUBATHOTO MAPTHEPCTBA.
Jlo anMiHiCTpaTMBHHX METOJIB peaizauii Jep:KaBHO-NPUBATHOTO MAapTHEPCTBA OO
YIpaBIiHHI 00’€KTaMH HEPYXOMOCTI BITHECEHO: — 3a0XOUEHHs (Pealizy€eThCsl HIISIXOM
HaJIaHHS JIePXKABHOI MIATPUMKH 3IIFICHEHHS Iep»KaBHO-IIPUBATHOTO MAPTHEPCTBA); — Ie-
pEeKOHaHHS (peasi3yeThes IUISIXOM 1H(OPMAIiHHO-PO3'ICHIOBAIBHOT, KOHCYJIBTAIIIHOT,
HABYAJILHOI Ta MPOCBITHUIBKOT pOOOTH y cepi IepKaBHO-TIPUBATHOTO MAPTHEPCTBA); —
aZMIHICTPATUBHUI IPUMYC; — KOHTPOJIb 32 BAKOHAHHSIM JJOTOBOPIB, YKJIQJICHUX B PaMKax
JIep>KaBHO-IIPUBATHOTO MAapTHEPCTBA; — MPOBEICHHS NMEPEBIpKU BUKOHAHHS JIOTOBOPIB,
YKIQJCHUX Y paMKax Jep)KaBHO-IPUBATHOTO MAapTHEPCTBA; — MOHITOPHHT BUKOHAHHS
JIOTOBOPIB, YKJIQJICHUX B paMKaX JIep>KaBHO-IIPUBATHOTO ITAPTHEPCTBA; €(heKTUBHOCTI JTi-
SUTBHOCTI Y cepi epKaBHO-IIPUBATHOTO MAPTHEPCTBA; 3arajibHOTO PiBHS PU3HKIB Jep-
JKaBHOTO TapTHEPa; JOTPUMAHH BUMOT 3aKOHOJABCTBA y cdepi IepKaBHO-IIPUBATHOTO
napTHepcTBa. PO3KpHTO, 1110 aAMIHICTPATUBHUI MPUMYC K METOJ| peaizallii aepkas-
HO-TIPUBATHOTO MApTHEPCTBA MO0 YIPABIiHHSI 00’ €KTaMH HEPYXOMOCTI CIIPSIMOBaHUI
Ha 3a0e3MeueHHs IPaBOMipHOCTI, €()eKTUBHOCTI Ta BiANOBIAAIbHOCTI. AAMIHICTpaTHB-
HO-3a100DKHI 3aX0qu y cdepi AepkaBHO-IPUBATHOTO MApTHEPCTBA ILIOJ0 YIPABIIH-
HSl 00’ €KTaMM HEPYXOMOCTI MOXKYTb BHPAXaTHUCSI Uepe3 HMEPEBIPKY TEXHIYHOIO CTaHy
00’ €XTIB HEPYXOMOCTI, BIKHTTS 3aXO0/iB JUIS ITONIEPEIHKEHHS aBapiif a0 MOpyIeHb TOIIIO.
3axonu aaMiHICTPaTHBHOTO MPUIMHEHHS y cepi AeprKaBHO-IIPUBATHOTO MAapTHEPCTBA
IOJI0 YNPABIIiHHS 00’ €KTaMH HEPYXOMOCTI MOXKYTh CTOCYBAaTUCS 3yIIMHEHHS a00 CKacy-
BaHHsI JI03BOJIIB HA EKCILTyaTallito 00 €KTIB HEPYXOMOCTI, B pa3i MOPYyIICHHS HOpMaTH-
BiB. AZIMIHICTPaTUBHI CTATHEHHS Peasi3yloThCsl Yepe3 HaKIaJeHHs aAMiHICTPaTHBHHUX
mrpadis 32 HOPYLIEHHS 3000B’A3aHb.

Knrwuogi cnosa: aominicmpamugne 3aKOHOOA8CME0, AOMIHICMPAMUEHe pe2yiio-
BAHHS, AOMIHICMPAMUGHT NPOYEOYPU, 2apaHmii, Memoou, HANPSIMKU, HePyXOMicmb,
00 ’exmu, napmuepcmeo, ynpasiinis, Gpopmu.

The article defines administrative methods of implementing public-private
partnership in real estate management as organizational, legal and managerial techniques
and methods of influence by public authorities to ensure effective interaction between
the state and the private sector in the process of management, use and development of
real estate, which are aimed at achieving a balance of interests of public and private
parties, ensuring transparency, legality and effectiveness of cooperation, as well as at
implementing socially significant tasks through regulation, coordination and control
of public-private partnership. The administrative methods of implementing public-
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private partnership in real estate management include: — encouragement (implemented
by providing state support for the implementation of public-private partnership); —
persuasion (implemented through information, explanatory, consulting, training and
educational work in the field of public-private partnership); — administrative coercion; —
control over the implementation of contracts concluded within the framework of public-
private partnership; — conducting an audit of the implementation of contracts concluded
within the framework of public-private partnership; — monitoring the implementation of
contracts concluded within the framework of public-private partnership; the effectiveness
of activities in the field of public-private partnership; the general level of risks of the public
partner; compliance with the requirements of legislation in the field of public-private
partnership. It is revealed that administrative coercion as a method of implementing
public-private partnership in the management of real estate is aimed at ensuring legality,
efficiency and responsibility. Administrative preventive measures in the field of public-
private partnership in the management of real estate can be expressed through checking
the technical condition of real estate, taking measures to prevent accidents or violations,
etc. Administrative termination measures in the field of public-private partnership in the
management of real estate may concern the suspension or cancellation of permits for the
operation of real estate in case of violation of regulations. Administrative penalties are
implemented through the imposition of administrative fines for violation of obligations.

Key words: administrative legislation, administrative regulation, administrative
procedures, guarantees, methods, directions, real estate, objects, partnership,
management, forms.

AKTyaJabHicTh TeMH. J[yani3m Miclisi Jep>kaBu B ITyONIIYHOMY YIPaBIIiHHI MPOIIECAMHU aJIMi-
HICTPaTUBHO-TIPABOBOTO PETYIIOBAHHS JICPIKABHO-IIPUBATHOTO MMAPTHEPCTBA BHPAKAETHCS THM, LIO,
o-Tiepuire, Jep)kaBa Mae MOXIIMBICTh BHCTYIATH B SIKOCTI NPAaBOBJACHHKA 1 {i CIiJ 3aCTOCOBYBaTH
3axO0/, 1110 OPIEHTOBAaHI HA TIOCTI{HE BJOCKOHAIICHHS CHCTEMH aJIMiHICTPAaTHBHO-TIPABOBOTO PETYITIO-
BaHHS CTOCOBHO JIEP’KaBHO-IIPHUBATHOTO APTHEPCTBA. A MO-/PYTE, SIK TOJIOBHOMY PETYIISITOPY CYCHiIb-
HUX BIJHOCUH AEpiKaBi CIiJ 3aJIHIIATUCh PETYIATOPOM YCiel cucTeMu cychiibHUX BigHOCHH. CriociO
a/IMIHICTPaTUBHO-IIPABOBOIO PEry/IIOBaHHS OOOB’SI3KOBO 3HAXOAUTH HPOSB B (OpPMI aIMiHICTpaTUB-
HO-TIPaBOBOTO perynoBanHs. To0To, skOu He 0yIio (GOpMH aJAMiHICTPATUBHO-IIPABOBOTO PETYIIOBAHHS,
CIocoOr aMiHICTPATHBHO-IIPABOBOTO PETYIIIOBaHHs, Oy O B3araii 1mo30aBicHi Oy/b-SIKOTO CEHCY,
OCKIJIBKH ITyOJIIYHO-YIPABIIHCHKHUH BILTHB 3aJIMIIUBCS O JIMIIIE 1]1e€t0, OaskaHHSIM 1 OyB O 11030aBIeHUI
(dopmanbHoro 3micty. ToOTO, po3B’si3aHHS 3a/1a4 aIMIHICTPATHBHO-TIPABOBOTO PETYIIIOBAHHS JCPIKaB-
HO-IIPUBATHOTO MApTHEPCTBA 31 CHIOEThCSA NEBHUMU Cy0’€KTaMU B HANpPsIMi BUKOPUCTAHHS BiJIOBiA-
HUX CHOCOO0IB BIUIUBY — METO/IIB aAMiHICTPaTUBHOI AisabHOCTI [3].

Omiisi1 oCTaHHIX A0CTiZKeHb. AIMIHICTpaTHBHI TUTaHHS peasti3alii AepkaBHO-IIPUBATHOTO MapT-
HepcTBa B YKpaiHi KOMIUIEKCHO BUBYAIHM Taki BueHi, sik: [. bap0ip, H. bonnap, 1. bpaitnoscekuii, A. Binoyc,
B. Mabixa, C. I'pumenxo, C. Kgitka, I. Koryn, M. Kop6enpkuii, A. Kpexicos, B. Kpymios, C. JIunHuK,
O. IMunptsiid, M. Caranosebka, O. Camos, JI. Illemaesa, O. Hlymrok, O. SlcrpeMcbkuii Ta iHII.

ITpu poMy, poib AepKaBHO-NIPUBATHOTO MAPTHEPCTBA MOCTIHHO 3pOCTaE, apke MOKpAIye K
€KOHOMIKY JIepyKaBH, Tak i BHYTPIlIHI MPABOBIJHOCHHH JACPIKABU 3 IPUBATHUM CEKTOPOM, TOMY TTUTaH-
HS aJIMIHICTPaTUBHO-IIPABOBOIO PETYIIIOBAHHS B L1l cepi € aKTyalbHUMU 1 HUHI.

MeTa cTarTi moJsirac y ToMy, 00 BU3HAYUTH aJMIHICTPATUBHI METOIM peaizalii JepikaB-
HO-TIPHBATHOTO MApTHEPCTBA IOJ0 YIPABIIHHS 00’ €KTaMU HEPYXOMOCTI.

BuKJ1a/1 0CHOBHHX NOJI0KeHb. Bi/IIOBITHO /10 TIIyMauHOTO CIIOBHUKA «MeTo/» (Bif rp. methodos —
«ILISIX, CIOCIO AOCTIPKEHHSI, HABYaHHSI BUKJIa/Iy») — LIe CYKYITHICTh IPUHOMIB 1 Oriepalliil mi3HaHHS 1 TIpak-
THYHOI JisUTBHOCTI; CHOCIO JOCATHEHHsI IEBHUX PE3YJbTaTiB y Mi3HAHHI 1 IPAKTULL. 3aCTOCYBaHHS TOTO UM
IHIIIOTO METO/Ty BU3HAYAETHCS METOIO Ti3HABAIBHOT 200 MPaKTUYHOI JisIHOCTI, IPEIMETOM BUBYEHHS 200
Jlii Ta yMOBaMH, B SIKHX 3IiHCHIOEThCS TSUTbHICTE. KokHa chepa JFonChKoi MisUTbHOCTI Ma€ CBOT crietudiuHi
METO/IA: MOYKHA TOBOPHTH PO METOM XYJIOXKHBOT TBOPUOCTI; METOIN 00pOOIIeHHs iH(popMallii; MEeToH Be-
nenns BiriHU. Tak, dinocodist po3misiaae nepeBaXkHO METOIM Mi3HaHH [5, ¢. 564; 6, ¢. 200].

3 nmo3wuilii BUCHUX-aMIHICTPATUBICTIB, METOIU aJAMIHICTPATUBHOI AiSTILHOCTI MyOIivYHOT ajMi-
HICTpalil — 11e Croco0H, MPUHOMH IIECIPSIMOBAHOTO BILUTUBY HOPM aIMiHICTPATHBHOTO TpaBa Ha I10-
BEIIHKY YYaCHUKIB aJMiHICTPaTUBHO-IIPABOBUX BiIHOCHH i3 METOIO MyONiYHOro 3a0e3IeueHHs npaB
1 cBOOOJ JIIOZIMHYU Ta TPOMAJITHUHA, HOPMAJILHOTO (PYHKIIIOHYBaHHS I'POMAJITHCHKOTO CYCHIIBCTBA Ta
nepxasu [4, c. 153].
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Ha Har nomisz, agMiHicTpaTHBHI METOM peastizalii JepskaBHO-IPUBATHOTO HapTHEPCTBA 11010
YIpaBIiHHI 00’ €KTaMH HEPYXOMOCTI — 11€ OpraHi3aliiiHo-1paBoBi Ta yIpaBIiHChKi IpuiioMu i cnocodu
BILUTMBY OpraHaMu MyOJIIYHOIT BIaIH II0A0 3a0e3neyeHHs e()eKTHBHOT B3aEMOIIi IepKaBH Ta IPUBATHO-
r'0 CEKTOPY B MPOIIECi YIPABIiHHS, BAKOPHUCTAHHS Ta PO3BUTKY 00’ €KTIB HEPYXOMOCTI, SIKi CIIPSIMOBaH1
Ha JIOCSTHEHHS OaylaHCy 1HTepeciB MyONmiuyHOl Ta TIPUBATHOI CTOPiH, 3a0€3MeUeHHS TIPO30POCTi, 3aKOH-
HOCTI Ta pe3yJbTaTHUBHOCTI CITIBIpAIli, & TAKOXK Ha pealTizallito CyCIHIbHO 3HAUYIIUX 3aBIaHb HUISTXOM
PerynoBaHHs, KOOPAWHALIT Ta KOHTPOJIO AEP’KaBHO-IIPHUBATHOTO MAPTHEPCTBA.

OCHOBHUMY METOZAMH a/IMIHICTPATHBHOIO NPaBa € 3A0XOYCHHS, IIepPeKOHaHHs 1 npumyc. CyT-
HICTh 330XOYCHHS IOISIa€ B TOMY, IO BOHO CTHMYIIO€ YYaCHUKIB a/IMiHICTPATHBHO-IIPABOBHUX Bijl-
HOCHH Ha HANGKHY IOBEIIHKY: 330XOUCHHs HPU3HAYCHO I CTHMYIIOBAHHS AKTHBHOL JUSUTBHOCTI
cy0’€KTiB aIMiHICTPaTHBHOTO TpaBa, (OPMYBaHHS MPABOMIPHOI MMOBEIIHKH, 3MIITHEHHS 3acall Crpa-
BEVTMBOCTI Ta TUCHHUIUIIHU B aIMiHICTPaTUBHO-IIPABOBOMY PErYJIIOBaHHI. 320XOUCHHS — METOJ| aJMi-
HICTPATHBHOTO TIpaBa, KW TOJIsArae B MyOIiYHOMY BU3HAHHI 3aCIIyT, HATOPO/DKEHHI, HaJJaHHI TPOMa/i-
CBHKOI MOLIaHU 0c001 y 3B’SI3KY 3 JOCSATHYTHMH YCHiXaMH y BHKOHAHHI NPaBOBHX a00 I'POMAaACBKUX
000B’s13kiB [4, c. 143—151]. B cdepi nepkaBHO-IPUBATHOTO MApTHEPCTBA 3a0XOUCHHS BHPAXKAETHCS
qepes JepXKaBHY MiATPUMKY 3IiHCHEHHS JIepKaBHO-TPUBATHOTO MAPTHEPCTBA, 10 MOXKE HAJIaBaTHCS:
NUTSIXOM HaJaHHs Jep)KaBHUX TapaHTil Ta MiCUEBHX TapaHTii; IUIIXoM (iHAHCYBaHHS 32 PaxyHOK KO-
HITiB JIEPKABHOTO YK MICIIEBUX OFOMKETIB Ta IHINUX JKEPEI 3TiHO 13 3arajibHOCPKAaBHUMHU Ta Mic-
LEBUMH TIPOTPaMaMHy; IIUISIXOM BHUIUIATH [IPUBATHOMY MApTHEPY IUIATEXKiB, Mepen0adeHnx JOrOBOPOM,
YKJIQICHUM Y paMKax AepKaBHO-TPUBATHOTO MAapTHEPCTBA, 30KpeMa IIJIaTH 3a eKCIUTyaTaliifHy TOTOB-
HICTb; IIUIAXOM MPUAOAHHS JepKaBHUM IIapTHEPOM HEBHOIO 00CATY TOBapiB (po0it, mociyr), o BU-
POOIAIOTbCS (BUKOHYIOTHCS, HAlal0ThCsl) IPUBATHUM NTAPTHEPOM 32 JOTOBOPOM, YKJIAJEHUM Y paMKax
JIep>KaBHO-IIPUBATHOTO MAPTHEPCTBA; IIUISIXOM [TOCTaYaHHsI MPUBATHOMY MapTHEPY TOBapiB (pooOiT, 1mo-
CIIyT), HEOOX1THUX JIJIsI 3IHCHEHHS JIepKaBHO-ITPUBATHOTO TTapTHepcTRa [1].

HacTynHUM METOIOM € TepeKOHaHHS. 3a OMOMOTOI0 3aXOJiB IEePEKOHAHHS CTHMYIIOETHCS
HAJIC)KHA TIOBE/IHKA YYAaCHUKIB aJMIHICTPaTUBHO-TIIPABOBUX BiJHOCHH. IlepeKOHAaHHS BHSIBISETHCS
Y BUKOPUCTaHHI PI3HUX PO3’SICHIOBAIIBLHUX, BUXOBHUX, OpraHizalliiiHuX 3aXoiB it GopMyBaHHS BOJI
cy0’eKTiB afMiHICTpaTUBHOrO IpaBa abo ii kopekuii. Tum camum ocobu JOOPOBUIEHO MiANOPSIKOBY-
IOThCS IOPUIUYHIM TPUITUACAM 1 CBIIOMO OEpyTh YYacTh B iX BUKOHAHHI. J[JIs IEpEeKOHAHHS XapaKTep-
HHM € TaKe: BOHO BUKOPUCTOBY€ETHCS MMOCTIHHO 1 CTOCOBHO BCiX 0Ci0, 1[0 IepeOyBaloTh y 30HI BILTUBY
cy0’€eKTIiB TyOniuHOI ajMiHICTpallii; 3a0e3neuyoTh T00POBIIbHE BUKOHAHHS TIPABOBUX HOPM, 3aKOH-
HUX BKa3iBOK, MPHUIKCIB MyOIiYyHOT aMiHICTpaLlii; 3PEIITOX0 BUXOBYE ITPABOBI MMEPEKOHAHHS 00’ €KTIB
yOJIIYHOTO YIPABIIHHS Ta «3BHUYKY» CBIJIOMO JOTPUMYBATHCh MPABOBUX HOpM. [lepekoHaHHS — Me-
TOJ aJMIHICTPATHBHOIO INpaBa, sIKUil MOJIsira€ B MMONEPE/DKCHHI MIPABONOPYIICH IUIIXOM BIUIMBY Ha
CBiZIOMICTb 1 NOBEIIHKY JIOAEH, Y pe3yabTaTi 4oro Ti CBiZIOMO JOTPUMYIOTHCS paBOBUX HOpM. Haii-
romupeHimi (opMH HOro BUKOPUCTAHHS ITyONIYHOIO ajMiHICTpali€eto: 1) 3aiiCHEeHHsT CHCTEeMaTHYHOT
PO3’SICHIOBaJIbHOT POOOTH MO0 HOPM aIMiHICTPAaTUBHO-NIPABOBHX aKTiB (aritaliiHO— MpoIaraHucT-
ChKa po0oTa); 2) KpUTHKA aHTUTPOMAJICHKUX BYMHKIB; 3) iH(QOpMYBaHHS HaceleHHsS IpO CTaH 3a-
Oe3MedYeHHs PaBOMOPSAKY; 4) 3a0XOUCHHsI TPOMAJISH, SIKi OepyTh y4acTh B OXOPOHI MPABOMOPSAKY
[4, c. 143—-151]. TlepexonanHss y cdepi Aep:KaBHO-NPUBATHOTO MAPTHEPCTBA PEANi3yEThCS MUIIXOM
IPOBEJICHHS B MEXXaX CBOIX MOBHOBaXKEHb iHPOPMaLiiHO-p0O3'ICHIOBATIBHOI 1 KOHCYIbTaliiHOT poOOTH;
ydacTi B OpraHizawii HaBYaHHs 1 MigBUIIEHHS KBalidikauii gaxiBLiB y cdepi nepKaBHO-IPUBATHOTO
napTHepcTBa Towo [1].

Jlewo BIajHUM, ajie HEOOXiTHUM METOJIOM € aJMIiHICTPATUBHUM npuMyc. BinmoBigHo 10 mpu-
3HAUCHHS 3aXO[U aMIHICTPATUBHOTO MPHUMYCY MOIUISIOTHCS HA TPU Tpymnu: 1) aaMiHiCTpaTHBHO-3a-
MOOKHI 3aX0/1H; 2) 3aX0/IM aIMIHICTPATUBHOTO MPHUIMHEHHS; 3) aJIMIHICTPATUBHI CTATHEHHS. AJIMiHi-
CTPaTHBHO-3aM001KHI 3aX0/I1 — 116 KOMIUIEKC 3aX0/1iB BILTMBY MOPAJIBHOTO, (hI3NYHOT0, OpraHi3auiiHoro
Ta iHIIOIO XapakTepy, sIKi 03BOJSIOTH BUSABJIATH 1 HE HOIyCKAaTH MPaBOIOPYLIECHHS, 3a0e3nedyBaTu
IPaBONOPSAOK 3@ PI3HUX 0OCTaBHH. 3aXOIU aAMiHICTPATHBHOIO IPUIUHEHHS MAalOTh 3a METY CBO€E-
YJacHe pearyBaHHS Ha Ti UM 1HII aHTHTPOMAJICHKI JisSTHHS, MPUIIMHEHHS, TIEPEPUBAHHS MPOTHIIPABHOT
MOBEIHKH 1 THM CaMHM — HEJIOMYIIICHHS HACTAHHS i1 IIKi/UIMBUX HACIIIKIB. BOHU CIIpsMOBaHi Ha MpH-
MYCOBE TepepuBaHHs (IPUIMHEHHS) isiHb, SKi MalOTh O3HAKU aMiHICTPATUBHOTO MPABOMOPYIICHHS,
a B OKPEeMHX BHIAJKaX — I KPUMIHAJIbHO-IIPABOBUI XapakTep, HEIOMYyIICHHS MIKIIJTMBUX HACIIIAKIB
MIPOTUIIPABHOI TIOBE/IIHKHM, 3a0€3MEUYCHHS MTPOBAKEHHS B CIIPaBi MO aJMIHICTpaTUBHE MPABOIOPY-
[ICHHS | MPUTSTHEHHS BUHHUX 10 aJMIHICTPaTUBHOI, @ y BUHATKOBUX BHIAIKaX — 10 KPUMiHAIBHOI
BiJIIOBIAAILHOCTI. AJIMIHICTPaTHBHI CTSATHEHHS CTAHOBJISTH TPETIO CKJIJIOBY a/IMIHICTPAaTUBHOTO ITPH-
mycy. KYnAII namae opranam myOiaigHOT agMiHICTpaLil YMCICHH] ITOBHOBaYKEHHS IIOJO 3/iHCHEHHS
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TaKo1 aJIMiHICTPAaTUBHO-IOPUCAUKLIHHOT AIAIBHOCTI: MO-TeplIIe, CKIaJaTH IPOTOKOIH PO aaAMiHicTpa-
THBHI NIPABOIOPYILICHHS; 10— APYyTe, PO3NIaTH CIIPaBH B KBa3iCyJOBOMY HOPSIKY 3a ACSKUMH 3 HUX;
HO-TPETE, 3IHCHIOBATH aIMIHICTPATUBHE MPOBAPKCHHS [II0JI0 BUKOHAHHS aIMiHICTPATUBHUX CTATHEHD
[4, c. 143-151].

OTxe, aAMIHICTPATUBHUI MPUMYC SIK METOJ peai3allil JepKaBHO-IIPUBATHOTO MAaPTHEPCTBA
II0/I0 YIIPABJIiHHS 00’ €KTaMU HEPYXOMOCTI CIIPSIMOBAHUIN Ha 3a0€3MeUeHHsI IPaBOMIPHOCTI, e()eKTHB-
HOCTI Ta BiIMOBINANBHOCTI. AJIMiHICTPaTHBHO-3a11001KHI 3aX0/1U y cepi Aep:KaBHO-IPUBATHOTO MAPT-
HEPCTBA 1010 YNPAB/IIHHS 00’ €KTaMI HEPYXOMOCTI MOXKYTh BUPKATUCA Hepe3 HIEPEBIPKY TEXHIYHOIO
cTaHy 00’€KTiB HEPYXOMOCTI, BKHUTTS 3aXO/iB JUlsl MONEPEDKEHHS aBapiii abo MopyleHb TOIIo. 3axo-
U aJMiHICTPaTHBHOIO NPUIMHEHHS y cepi AepKaBHO-IPUBATHOIO MAPTHEPCTBA LIOLO YIPABIliHHS
00’ €KTaMU HEPYXOMOCTI MOXYTh CTOCYBATHCS 3yIIMHEHHS a00 CKaCyBaHHsI JO3BOJIB Ha €KCILTyaTalio
00’€KTIB HEPYXOMOCTI, B pa3i OPYILICHHS HOPMATHUBIB. AJIMIHICTPATHBHI CTATHEHHS PEasi3yrThCs Ye-
pe3 HaKJIaICHHS aIMIHICTPaTUBHUX MITPadiB 3a MOPYIICHHS 30008’ I3aHb.

SIK okpeMi METOAM, BUALIAIOTh TAKOX KOHTPONb Ta Harwiid. KoHTponb sk MeTox aamiHicTpa-
TUBHOTO IIpaBa — L€ BUJ AISUIBHOCTI IyOIiuHOI aaMiHicTpauii, 10 Mojsrae B aKTMBHHUX AifX ILIOJO
HepeBipKy i 00Ky TOTO, SIK KOHTPOJIbOBAHHH 00’€KT IyOIIIYHOTO YIPaBIIiHHS BUKOHY€ MOK/IA/ICHI Ha
HBOT'O 3aBJIaHHsI Ta peaisye cBoi PYHKILI, BU3HAYCHI HOPMaMK aJIMIHICTPAaTHBHOIO IPaBa. AILMIHICTpa—
THBHHI HAIIIs NOPIBHSHO 3 KOHTPOIEM € GLIBLI BY3bKUM BUIOM AisUIbHOCTI 1y0u1i4HOi agmiHicTpauii.
OcoOnmuBicTh HaDISLY TOJISITA€ B TOMY, IO BiH Ma€ 3a METY HE TUIBKH MONEPEIUTH TPABOIIOPYIICHHS,
a i 3aCTOCYBaTH 3aXO/M aMIHICTPATHBHOTO MPUMYCY, 30KpeMa aJMiHICTPaTHBHOI BiJIMOBIAILHOCTI,
y pa3i BUSBJICHHS MOPYILCHb aIMiHICTPaTUBHO-NIIPABOBUX MPAaBWII Y BU3HAYEHIH cdepi BiANOBIAHUMU
iHCTIeKUisAMU yu ciryxOamu [4, c. 153]. KoHTposb 32 BUKOHaHHSM JIOTOBOPIB, YKIIAIEHUX B paMKax Jep-
’KaBHO-IIPHBATHOTO MAPTHEPCTRA, 3AIHCHIOIOTH ACPKABHUIH IMapTHEp, 1HIII JepiKaBHI OPraHK Ta OPraHu
MICIICBOTO CAMOBPSIYBaHHS, iX MOCA0BI OCOOH BiAMOBIIHO /10 IXHIX MOBHOBa)XEHb Y MOPSIKY, BCTa-
HOBJICHOMY 3aKOHOM Ta/a0o0 JOTOBOPOM, YKJIAaJCHUM B paMKax Iep:KaBHO-TIPHBATHOTO IapTHEPCTBA.
[Tix yac 3a1liCHEHHS KOHTPOJIO 38 BUKOHAHHSIM JJOTOBOPIB, YKJIQJIEHHX B paMKaXx JIep>KaBHO-IIPUBATHOTO
MIapTHEPCTBA, HE AOIYCKAETHCSI BTPYYAHHS B TOCIIOAAPCHKY AisUIbHICTH MPUBATHOTO MapTHEpa abo Tpe-
TiX CTOpIiH, 3QJIy4EHUX JEP:KaBHUM IapTHEPOM, a TAKOXK PO3TOJIOLIEHHS KOH(iAeHNiNHHOT iH(opMaii,
110 CTaja BiJOMOIO niz[ yac 3):[i17ICHeHHﬂ KoHTpoIto [1].

Cepen METOAIB CIIiJ BUALTUTH i IPOBEICHHSI HepeBlpKI/I IIpoBe/ieHHsI IepeBipKH sIK lHCprMeHT
11y01i4HOro aaMiHiCTpyBaHHs — Le 3aci6 aIIMlHlCTpaTI/IBHOI JISUTBHOCTI Ty OJTiTHOT aMiHICTpamii Moo
00CTeXeHHS MiAKOHTPOJIBHOTO 00’€KTa 3 METOIO 3’sICOBYBAaHHsS IOTPHMAHHS NMPUBATHHUMH OcoOamu
JIUCTIO3UIIIH 3a00POHHUX HOPM, TPABHIBLHOCTI BEICHHS ITyOIiuyHUX OOJIIKIB Ta HASIBHOCTI MaTepiaibHUX
IIHHOCTEH, 10 3/11HCHIOITHCS BIAMOBIIHO J0 HAAaHO! KOMIIETEHIIIT, PETebHO MPOMUCAHUX MiJICTaB,
IIpeaMeTa 1 MpoLeypHUX Ail, 3a JONOMOIO0 INITAHOBUX 1 Y BHUHATKOBUX BHUIIAJKaX — I03aIlJIAHOBUX
HEPEBIPOK, 1100 HE IPUITYCTUTH 3 OOKY OpraHiB-IepeBiploBadiB KOPYILIHHNAX UM IHIIUX IPOTUIPABHUX
Iiii [2, c. 231]. Tak, 30kpema, BiAnoBigHO 10 3akoHy Ykpainu «IIpo aepaBHO-IPUBATHE MAPTHEPCTBO»
JI0 TTOBHOB&KEHBb LICHTPAILHOTO OpraHy BHKOHABYOI BIIA/IH, 10 3abe3reuye (OpMyBaHHS Ta peaizye
JIep’KaBHY TONITHKY Y cdepi JepKaBHO-IIPUBATHOTO MApTHEPCTBA, HAJIEKATh METOMOJIOTIYHE 3a0e3-
NICYCHHsI IPOBE/ICHHS NEPEBIPKM BUKOHAHHS JIOTOBOPIB, YKIAJICHUX Y paMKaXx Jep KaBHO-IIPUBATHOTO
naptHepcTBa [1].

MoHiTopHHT € TaKoK METOLOM peali3allii IepKaBHO-IPUBATHOTO NIAPTHEPCTBA 00 YIPABIIiH-
HS 00’ €KTaMU HepyXOMocn 3niliCHEHHS MOHITOPHHIY 5IK lHCprMeHT ImyOJIIYHOTO aMIHICTPYBAaHHS —
Lie KOMIUICKC B3a€MOIIOB’S3aHMX 3aXOAIB TEXHIYHOIO, OPraHi3aliiHOro Ta MpaBOBOIO Xapakrepy, Lo
3IIHCHIOETHCST YIIOBHOBKEHHMH Ha 1€ Cy0’ €KTaMH Hy6n1qH01 aZMiHICcTpaMii A7 OTpUMAaHHS, aHATI3Y,
30epiraHHsl Ta BUKOPUCTaHHS 1HPOpMAIT Mpo BU3HAYCHI 00’ €KTH MOHITOPHHTY [2, ¢. 232]. MoHiTto-
PHHT BUKOHAHHS JJOTOBOPIB, YKIaJCHUX B paMKax JIep:KaBHO-IPUBATHOTO MAapTHEPCTBA, 3MiHCHIOETHCS
LIEHTPAJIbHUM OPraHOM BHKOHABUOi BJIa[H, L0 3a0e3nedye GopMyBaHHs Ta peasisye Aep:KaBHY MOJi-
TUKY Yy cdepi AepKaBHO-IIPUBATHOTO MapTHEPCTBA, UIISIXOM OTPUMAHHS MIOPIYHUX 3BITIB Bif IepKaB-
HHX MapTHEpPiB PO BHKOHAHHS JOTOBOPY, YKIAJAEHOTO B paMKaX JepiKaBHO-IPHBATHOTO ITAPTHEPCTBA,
[0 HAJAIOTHCS B MOPSIIKY Ta 3TiAHO 3 (POPMOIO, 3aTBEPIHKEHOIO IIEHTPAJIBHUM OPTaHOM BHUKOHABYOI
BJIaH, 110 3a0e3neuye GOpMyBaHHS Ta pealizye IepKaBHY MOJITHKY y cdepi JepKaBHO-ITPUBATHOTO
naptHepcTBa [1]. Takok, 3TiJIHO 3aKOHOJABCTBA, /10 MOBHOBAKECHB IICHTPAIBHOTO OPraHy BHKOHABYOT
BJIaJM, 110 3a0e3neuye popMyBaHHs Ta peasisye Jep)KaBHY MONITHKY Y cdepi Aep:kaBHO-TIPUBATHOTO
apTHEPCTBA, HAJICKATh: IPOBEICHHS MOHITOPUHTY €)eKTHBHOCTI AisIbHOCTI OPraHiB BUKOHABYOI Bla-
/i Ta OPraHiB MiCLIEBOTO CaMOBPsLLYBaHHs Yy c(epi AepiKaBHO-IPUBATHOIO IAPTHEPCTBA; TPOBE/ICHHS
MOHITOPHUHTY, y3arallbHCHHS Ta OIPUIIOJHCHHS B YCTAHOBICHOMY MOPSAAKY PE3yIIbTaTiB 3MiHCHCHHS
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JIep>KaBHO-IIPUBATHOTO IAPTHEPCTBA, y TOMY YUCII 31HCHEHHS OL[HKM Ta MOHITOPHHIY 3arajJbHOTO
PIBHS PU3MKIB JIeP>KaBHOTO ITApTHEPa B JOrOBOpax, YKIAJACHUX y paMKax JIep:KaBHO-IIPHBATHOTO MapT-
HEpCTBA; IPOBEACHHS MOHITOPHHTY JOTPUMAHHS BUMOT 3aKOHOJABCTBA Y chepi AepKaBHO-IIPHBATHOTO
MapTHEPCTBA, Y TOMY YHCTI MiJ] 9ac MpOBEICHHS KOHKYPCIB 3 BU3HAUCHHS IIPUBATHOTO MapTHepa [1].

TakuM 4nMHOM, 70 aMIHICTPAaTUBHUX METOJIB pealizallii IepyKaBHO-IPUBATHOTO MAPTHEPCTBA
I0JI0 YIPaBIIiHHS 00’ €KTaMU HEPYXOMOCTI HaJIekKarh:

— 330XOUYEHHs (peasli3yeThCsl LUIIXOM HaJaHHS JAEpXKAaBHOI MIATPUMKHU 3IIHCHEHHS IepiKaB-
HO-IIPHBATHOTO NMAPTHEPCTBA);

— NepeKOHaHHs (peali3yeThCs MIIIXOM 1H(opMaLiiHO-PO3'ACHIOBAILHOI, KOHCY/IbTaliHO1, Ha-
BUAJIBHOI Ta MIPOCBITHHUIBKOI poOOTH Yy chepi aepKaBHO-IIPUBATHOTO MAPTHEPCTRA);

— aaMIHICTPaTUBHUN TIPUMYC;

— KOHTPONb 3a BHKOHAHHAM JIOTOBOPIB, YKIaJAE€HMX B paMKax JIep>KaBHO-IPHBATHOTO
HapTHEPCTBA;

— HPOBEACHHS MEPEBIPKH BUKOHAHHS JOTOBOPIB, YKIAJCHUX Y PaMKaX Jep:KaBHO-IIPHBATHOTO
MapTHEPCTBa;

— MOHITOPHHT BHKOHAHHS JOTOBOPIB, YKIAJACHNX B paMKaX AEPKaBHO-TIPUBATHOTO MapTHEp-
cTBa; e(DeKTUBHOCTI AISTIBHOCTI y cdepi AepiKaBHO-TPUBATHOTO ITAPTHEPCTRA; 3arajibHOTO PIiBHS PH-
3UKiB JepKaBHOTO MapTHEpa; AOTPHMAaHHS BHMOT 3aKOHOAABCTBA y cdepi mepKaBHO-TPHBATHOTO
MapTHEPCTBa.
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PET'YJIIOBAHHSI PEKJIAMUA HEBAHKIBCHbKUX ®IHAHCOBUX ITOCJYT:
JOCBIA YJEHIB MIZKHAPOAHOI OPIAHI3ANII
3 3AXHUCTY IPAB CIIO)KUBAYIB ®ITHAHCOBHUX ITOCJAYT

REGULATION OF ADVERTISING FOR NON-BANKING FINANCIAL SERVICES:
THE EXPERIENCE OF FINCONET MEMBERS

V wiit cTaTTi pO3MIANAETHCS PErYIIOBaHHS peKIaMU HeOaHKIBCHKUX (IHAHCOBUX TI0-
CIIYT, 30CEepeKYIOUUCh Ha JOCBiAl WwieHiB MixHapomaHOi opraHizauii 3 3axucTy IpaB
CIOXKMBauiB (PIHAHCOBUX MOCIYL.

3’sicoBaHO, IO Hapa3i JOMiHye HEHTpalbHE JO TEXHOJIOTiH 3aKOHOZABCTBO IIOO
¢inancoBoi pexinamu. Ha npuknaai HiMeduyuHr po3KpuTO HOTO 3MICT Ta CYyTHICTb, J€:
1) ¢yHKIIOHY€e 3arajbHe HOPMATHBHE MOJIE Ui PErYJIIOBaHHS PEKIAMHOI JAisIIbHOCTI,
IO IIPEACTABICHE HU3KOIO 3a00POH J0 OMAHIMBOI Ta HEAOOPOCOBICHOI pekiIaMu, siKa
HOpYLLIYE NpaBUiIa IiUI0BOT MPAKTUKK; 2) PO3POOIECHO CHeLialbHi aKTU 3aKOHOJABCTBA,
BIJIOMYI PEryIATOPHI Ta iHOpMaLiiiHi JOKYMEHTH, 1[0 CTOCYIOThCS 3a0€31E€UeHHs Uec-
HOT KOHKYypeHIIii MK HaJaBadaMu (piHAHCOBUX IMOCIYT Ta JUISL 3aXHCTY CIIOKHBAYiB,
3) pPO3BHHEHMH IHCTHTYT CaMOPETYITIOBaHHS, KU BUKOHY€E KOHTPOJBHO-HAINISAIOBI Ta
MoHiTOpuHTOBI PyHKIIT y cdhepi piHaHCOBOI pekinamu; 4) YyTBOPSHHUH clieIiaibHUN Aep-
JKaBHUM opraH (piHaHCOBOTO HAIVIAMY, SIKMH 3aXUILA€ KOJIEKTUBHI IHTEpeCH CHOKUBAUiB
(hiHaHCOBMX HOCIIYT, 30KpeMa i y crIoci0 MpUXOBaHUX TECTOBUX 3aKyIliBeNb. Y3arajibHe-
HO, 1110 HIMELbKE 3aKOHOABCTBO 1 IPAKTHKa HOro 3acTocyBaHHs y cepl peryaroBaHHsI
peKiIaMu HeOaHKIBCHKUX (DIHAHCOBHX MOCITYT MaKCHMAIILHO BiIoOpakae eBporenchke
OaueHHs BPETy/IIOBAaHHS O3HAYCHUX MPaBOBiTHOCHH. PO3BMHEHA cHCTeMa caMOperyio-
BaHHSI OPraHivyHO JIOMOBHIOE PETY/STUBHY JISUIBHICTH JIEPKABHUX OPraHiB BIAJH, IO
0e33anepevyHo € MO3NTUBHUM NPHUKIAI0M I YKpaiHH.

BurokpeMiieHO KII040Bi akTyalbHi NPaKTUKU aJMiHICTPaTUBHO-IIPABOBOTO PETYIIIO-
BaHHS peKIaMu HeOaHKiBcbkuX (piHaHcoBUX mocnyr B Ipnanpii, Icnanii Ta ITopryranii.
KoHcTaTyeThCs, MO MOCBI IPOAHATI30BAaHNX KPATH € aKTyaJIbHHM JUI1 YKpaiHH B KOH-
TeKcTi: 1) pO3BUTKY IHCTHUTYTY CaMOPETY/IIOBAHHS, 1[0 MA€ KOHTPOJIbHO-HATISIOBI Ta
MOHITOpHHTOBI (yHKIIT y cdepi peryatroBaHHs pekjaMu HEOaHKIBCHKHX (DIHAHCOBHX
nociyr (Himeuunna, Icnanis); 2) y3aranbHeHHs OPaKTUKY AiSUIbHOCT] HaJaBadiB HeOaH-
KiBCHKHX (hiHAHCOBHX HOCIIYT I0J0 PEKIaMHOI JisTILHOCTI, @ TaKoX ii 3MicTy, hopMu Ta
0cO0IMBOCTEH MOMIUPEHHS Y CHOCIO BUIAHHS BIANOBIAHOIO 3BiTy perynsartopa (Ipiaan-
nist, [cranist); 3) BUJ@HHS MIOPIYHOTO 3BITY, 1110 BUCBITIIOE PE3yJIbTaTH MOHITOPUHTY pe-
KJIaMH JUTsl BHYTPINIHBOTO BUKOpUCTaHHs (Icranis); 4) BCTAaHOBJICHHSI YiITKMX KPUTEPIiB
MOTIEPEIHOTO Ta MOCTOIIHIOBAHHS PU3UKIB MOLTMPEHHS PEKJIAMH OKPEMHUX Pi3HOBU/IIB
HeOaHKIBChKUX (hiHaHcoBUX nociyr ([Topryramnis).

Knrwuosi cnosa: aominicmpamueHo-npagoee pe2yniosanus, 3apyoinicHull 0ocsio,
saxucm npae cnoxcueauie, Mixcnapoona opeaizayis 3 3axucmy npas CHO#Ueayie
¢hinancosux nociye, HebOAHKIBCHKI PIHAHCOBL NOCLY2U, PEKNAMHA OISIbHICMb, (DIHAHCOST
npooyKmi.

This article examines the regulation of advertising for non-banking financial
services, focusing on the experiences of FinCoNet members. It has been determined
that a technology-neutral approach dominates the legislation governing financial
advertising. Using Germany as an example, the essence and content of such regulation
are revealed, where: 1) a general regulatory framework for advertising activities

© JISTYEHKO 0O.0. — acnipant (HaykoBo-10CiiiHUI IHCTUTYT ITyOIiYHOTO TIpaBa)
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exists, which includes several prohibitions against misleading and unfair advertising
practices that violate business conduct rules; 2) specific legislative acts, departmental
regulatory documents, and informational guidelines have been developed to ensure fair
competition among financial service providers and protect consumers; 3) a developed
self-regulation institution operates, performing oversight and monitoring functions in the
area of financial advertising; 4) a specialized state financial supervision body has been
established to protect the collective interests of financial service consumers, including
through covert test purchases. It is summarized that German legislation and its practical
application in the field of non-banking financial services advertising regulation align with
the European vision of these legal relationships. The developed self-regulation system
organically complements the regulatory activities of state authorities, which undoubtedly
serves as a positive example for Ukraine.

Key current administrative and legal regulatory practices for advertising non-
banking financial services in Ireland, Spain, and Portugal are highlighted. It is noted
that the experience of these countries is relevant for Ukraine in the following contexts:
1) development of self-regulation institutions that perform oversight and monitoring
functions in the regulation of advertising for non-banking financial services (Germany,
Spain); 2) generalizing the practices of non-banking financial service providers regarding
advertising activities, including the content, format, and dissemination specifics, through
the publication of a regulator's report (Ireland, Spain); 3) publishing an annual report for
internal use, highlighting the results of advertising monitoring (Spain); 4) establishing
clear criteria for pre— and post-assessment of risks associated with the dissemination of
advertisements for specific types of non-banking financial services (Portugal).

Key words: administrative and legal regulation, advertising activities, consumer
protection, financial products, FinCoNet, foreign experience, non-banking financial
services.

VY koKHOT KpaiHu iCHYe€ MeBHa (opMa MPaBOBOI Ta PEryNATOPHOT 0a3u, MoB’s3aHoi 3 (iHaHCO-
BOIO PeKIaMol0. Take 3aKOHOABCTBO, PaBMWIa a00 HACTAHOBH, 3a3BHYal CTOCYIOTHCS MOIIUPEHHS (i-
HAHCOBOI peKyaMH, 100 3a0e3MeUnTH 11 YITKICTh 1 JOCTYNHICTD Ul PO3YMIHHS CHOKUBAYaMH, @ TAKOXK
[IOBHE PO3KPUTTS Beiel BaxuBol iH(popMallii, Takol K KOMICil, IPOLEHTHI CTaBKU Ta TepMiHu [1].

[Migxomu 1o HarIA Y, lHCprMeHTI/I Ta METO/H CaHKLIOHYBAHHS, SIKi BUKOPHCTOBYHOThCS! HATIL-
JIOBUMH OpraHaMH B KOXKHII KpaiHi TaKOX PI3HSATHCS, X04a € MOMITHI CIUIBHI pUCH. BUTBIIICTD KpaiH
3aCTOCOBYIOTh IIPSIMHIA/IPOAKTUBHUN MOHITOPHHT 3 OOKY HAIVIJOBOTO OPraHy Ta KOHTPOJb CIIOXKHB-
YHX CKapr, MOB’s3aHUX 13 (IHAHCOBOI peKiaMoro. bararo kpaiH TakoXk 3aCTOCOBYIOTH Pi3HOMAaHITHI
IHCTPYMEHTH TPUMYCY, TaKi SK MONEPeHKyBalbHi JUCTH, MOBIJOMICHHS NP0 MOPYIIEHHS, MyOIidHi
MOTIEPEPKeHHS1, HaBYaJIbHI JINCTH 200 1HIII METOIH SIK YaCTHHY CBOIX HAISAOBUX MiaxoxiB [1].

ITpuuomy 6inbLIiCTb KpaiH-wieHiB MixHapoAHOT OpraHi3aLii 3 3aXUCTy IPpaB CIIOKKUBaYiB (hiHaH-
coBux nociyr (MoBoto opurinainy — «The International Financial Consumer Protection Organisationy»
a6o «FinCoNet»), a e maibke 30 kpain cBiTy (30KpeMa, Ipnanmis, Kanana, Benuka bpuranis, Himeu-
yrHa, OpaHilist Tomo [2]) — BIpoBaauiK 3arajbHe, HEHTpaIbHE 10 TEXHOJOTIH 3aKOHOIABCTBO MO0
(hinancoBoi pexsamu [1].

Hanpuknazn, y HimeuunHi pexkiiamMa BceO1UHO peTryIoeThes A BCIX PEKIIaMHUX 3ac00iB (Tene-
GaueHHs, paziio, KiHo, [HTepHeT, npykoBani 3MI, 30BHINIHA pekIaMa TOIO) HU3KOIO 3aKOHIB 1 IOCTAHOB.
Tax 3axon HiMeuurnHu npo pekiamy 6a3yeThes, 3 OJHOTO OOKY, Ha TOJOXKEHHAX 3aKOHY Ipo HexoOpo-
coBicHy koHkypeHiito («UWG»), 3akony Himeuunnu npo nugposi nocinyru («DDGy») i 3aransHoro
pernamenTy 3axucty aaHux («GDPRy), a 3 iHmoro 6oky — Ha crieriajJbHUX 3aKOHAX PO 3ac00u Maco-
BoT iH(popmalii — Mixnepxkasauid norosip mpo 3MI («Medienstaatsvertrag» — «MStVy») i Mixaepixkas-
HUH TOroBip mpo 3axucT HenoBHOMITHIX Y 3MI («JMStV»). Bnacae «UWG» € 1IeHTpaJIbHUM 3aKOHOM
Y 3aKOHOZABCTBI IIPO peKJiaMy Ta MICTUTb HMOJIOKEHHS IOA0 PEeKJIaMy, 110 BBOAUTH B OMaHy, IOpPiB-
HSUIBHOI PeK/IaMH, LUIECIPSIMOBAHOIO MEPEIIKOUKAHHS KOHKYPEHTaM 1 3aXUCTy BiJl HEOOPOCOBICHOI
KOHKypeHIii. BiH CIyXuTh 11t 3a0e31eueHHs 9eCHOI KOHKYPEHINT MiXK KOMIAHIsIMHU Ta IS 3aXHCTY
CIIOKMBAYIB BiJl HECAHKIIIOHOBAHOT [IIJIOBOT TpakTHKH [3].

IepenbavaeThest, 0 peKiiaMa € OMaHJIMBOIO, SKIIO MIiCTUTh HENPABAMWBY a00 HEMOBHY iH(pOp-
Martiro. [Tpukiaam oMaHIMBOT pEKIIaMU BKIIFOYAIOTh HETIPABIMBI TBEPKEHHS NP0 SKICTh a00 XapakTe-
PHUCTHKH IPOAYKTY, IPO LiHy abo mpo HasBHICTb. «UWG) po3pizHsie 00’ €KTUBHE Ta Cy0’ €KTUBHE BBE-
JeHHs B omaHy. OO0’ eKTHBHE BBEJICHHS B OMaHy — IIe HempapIuBa a00 HenoBHa iH(opMallisi, akTyanabHa
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JUIs 3BHUaitHOTO crioxkrBada. Cy0’eKTHBHE BBEJICHHS B OMaHYy, 3 iHILIOr0 00Ky, nepeadayae iHdopmailito,
sIKa HABMHUCHO CIIPSIMOBaHA Ha BBEJECHHS CIIOKMBaya B OMaHy. Y pasi NOpyILLEHHS 3a00pOHU peKIaMu,
[0 BBOJAWUTH B OMaHY, KOHKypPEHTH a00 CIIOXKMBadi MOXYTh BUMAraTH CyZoBOi 3a00pOHU Ta BIMIIKO-
IyBaHHS 30MTKiB. ToMy MigmpreMcTBa TIOBHHHI TapaHTYBaTH, IO IXHS peKiama 3aBKIW MMpaBauBa Ta
[TOBHA Ta HE MICTHUTh HEMPABIUBOI Y OMaHIMBOI iH(opMaltii [4].

e onue Baxuse nonoxeHHs «UWG» crocyeThest 3axucty Bij iMiTanii. KommnaHii He MOXYyTb
IIPOTIOHYBATH MPOLYKTH YH MIOCIYTH, IKi MOKYTh CIUTyTaTH 3 IPOAYKTAMH UM IOCIYTaMH 1HIIUX KOM-
naxiil. HeBax1Bo uM € iMiTamis HABMHCHOIO, uM Hi. L5 3a00poHa CITyKUTb U1l 3aXUCTY MapKyBaHHS
Ta IpaB Ha TOBAPHI 3HAKU 1HIINX KOMIaHiH, a TAaKOXK JJIsl 3aXUCTY BiJl OMaHU CHOXKUBAUiB [4].

«UWG» Takox MICTHTb HOJIOKEHHS IIPO 3aXUCT BiJ] HEOOTPYHTOBAHOTO IepeciinyBaHHs. Kom-
TaHii He MOBWHHI TypOyBaTH CII0KHBaYiB HEOAKAHOIO PEKIIAMOIO, HATIPUKJIIA]], PEKIIAMHUMH JI3BIHKaMU
0e3 3roau abo crlamMoM 4epes eNeKTPOHHY noity. KpiM Toro, KomraHii OBUHHI FapaHTyBaTH, 110 CIO-
JKMBa4Yl MOXKYTb Y OyAb-sIKMI 9ac BIAKIMKATH CBOIO 3TO/ly HA BUKOPUCTAHHS iXHiX MEPCOHAIBHUX JaHUX
y PEeKIaMHUX LLX [4].

YTouHUMO TaKoKk, mo «DDG» — 1e HallioHaJIbHUHN 3aKOH, sKHii iMIuieMeHTye Pernament (€C)
2022/2065 npo exunuil punok nudposux nociayr €sponeiicskoro Coro3y B Himeuunni. Bin peryitoe
3000B’s13aHHS MTOCTAYaIbHUKIB MU(POBHUX Mocayr y HiMmedudwHi i, TakUM YHHOM, IPaBOBY 0a3y A
SJIEKTPOHHUX 1HPOPMAIITHUX Ta KOMYHIKAI[IHUX TOCIYT, BKIIOYAIOYH OHJIalH-peknamy. CBO€I0 uep-
roto «GDPR» — 11e 3aranbHOEBPONENCHKIIA 3aKOH PO 3aXHCT AAHUX, IKHH TAKOXK CTOCYETHCS PEKITaMU
B [HTepHeTI. BiH BCTaHOBIIOE MPUHIMITK 0OPOOKHM NMEPCOHANBHUX JIAaHKX 1 3a0e3reuye 3axXucT KOHpi-
neHuiiHocTi. A «MStV» — e yroga Mixk ¢enepanbHuMH 3eMisiMu HiMeuunHy, sika perysroe mpaBoBi
paMKH paJlioOMOBIICHHS Ta Tenemenia [3].

Bapro 3ayBakuTH, [0 KOHTPOJIb 32 JOTPHMAHHSIM TPaBWI PEKIAMH Ta MapKeTHHTY
B OCHOBHOMY 3[IfICHIOETBCSI IPUBATHUMH OpTaHi3alisIMH, 30KpeMa CII0KHBAa4aMH, KOHKYpPEHTaMH a0
«Wettbewerbszentrale», acorriaiii€ero, sika 30cepe/KeHa Ha YeCHil KOHKypeHiii [3], 30kpema 1y cdepi
(inancoBoi pekiamu. Lle camoperyniBHHIA OpraH /10 sIKOTO MOXKYTh 3BEpPTaTHCs KOHKYPEHTH 31 cKapra-
MU Ha HIIUX HaJaBaviB (PiHAHCOBUX MOCIIYT, ajie CIOKMUBaYl [IbOr0 POOUTH HE MOXKYTh [1].

Bonnouac @enepanpuuil opran GpiHaHCOBOro HanIsiAy (MOBOIO opuriHainy — «Bundesanstalt fiir
Finanzdienstleistungsaufsicht» — «BaFin») € inTerpoBanuM opraHom ¢inancoBoro Harsny Himedquu-
HH, KU Oepe y9acTs y 3a0e3MedeHH] JOTPIMaHHS HOPMAaTHBHHX aKTiB IM0/0 (hiHAHCOBOI peksaMu [3].

3auts fioro QyHKIIOHYBaHHS OyJ10 IPUITHSTO BIAMOBIIHU# 3aKOH — 3aKOH MO HATIIA 32 PiHAHCO-
BHUMHU Mocityramu (MoBoto opurinaiy — «Gesetz tiber die Bundesanstalt fiir Finanzdienstleistungsaufsicht
(Finanzdienstleistungsaufsichtsgesetz — FInDAG»)). Ilepen6adaerbesi, 0 y Mekax CBOIX MPaBOBHX
noBHOBaxkeHb DenepanbHuii oprad (GiHaHCOBOTO HANIAY 3000B’ I3aHUM 3aXUIIATH KOJIEKTHBHI iHTEpe-
CH CIIOKMBa4iB. be3 mKomu Juls NojaIbIINX TOBHOBAXEHb 3T1HO 3 IHIIUMHU 3aKoHamu, DenepanbHui
opraH (hiHaHCOBOTO HAIVIsILy MOXKE BUJIABaTH aKTH, K1 € BiMOBIJHUMHU Ta HEOOXITHUMH JJISl YCTAaHOB
Ta IHIIUX KOMIIaHil, SKi MiIAraloTh HASAY BiAMIOBIIHO 10 3aKOHY MPO OaHKIBCHKY MisUTBHICTB, 3a-
KOHY TIPO HaIJISL 32 IUIATDKHUMH TIOCITyTaMu, 3aKOHY PO HAIVISI 38 CTPaxyBaHHSM, TOPTiBIl IHHUMHA
narnepamu, Kozekey KamitalbHUX IHBECTHIIIH Ta IHIINX 3aKOHIB IS 3a00iraHHs abo YCYHEHHs CKapr,
0B SI3aHUX 13 3aXMCTOM CHOXKHBAYiB, SKIIO 3aTrajbHi po3’ICHEHHs BUAAIOTHCA HEOOXiJHUMH B iHTEpe-
cax 3axUcTy croxuBadiB [S]. neTbes mpo pekiiaMmy iHBECTUIIHUX MOCIYT Ta CYIMyTHIX MOCIYT, TOp-
TiBi1i GIHAHCOBUMH IHCTPyMEHTaMU Ha (POHIOBHX Ta M03a0IpXKOBUX PUHKAX, YKIJCHHS (PIHAHCOBHX
¢’1ouepcHHX Ta (GOPBAPAHHUX YTOI, Q)lHaHCOBoro aHalli3y Ta 3MiH y BiICOTKY IOJIOCYIOUHX IIPAB, 1O
HaJIeKaTh aKmoHepaM 1yOnivHUX KOMIaHiii [6]. YTOUHIOETBCS, 10 Y LIHOMY PO3YMiHHI CKaproo € 3Ha-
YHE, MOCTiiHe a00 HEOJHOPa30Be MOPYLICHHS 3aKOHY PO 3aXHCT MpaB CIIOKUBAYIB, sIKE Uepe3 CBil
xapaktep abo 00csAr MOXKe MOCTABUTH IIiJ] 3arpo3y abo0 3alIKOANUTH IHTEpecaM HeE JIUIIe OKPEMHUX CITO-
JKuBadiB [5].

J1o uncra TakuX aKTiB BiAHOCATHCS HUPKYILIPH, iHGOpMALiiiHI IMCTH, HOPMATHBHI TOBIIOMIICH-
Hs, iHTepnpeTawiiini pimenns. Hanpuxnan, y Hupkymsapi 1/2010 (WA) «IIpo TiymaueHHs NOJIOKEHb
3aKoHy PO TOPTIBIIO IIHHUMH ManepaMy Iofao iH(opMallii, BKIOYHO 3 PEKJIaMOI0, IO HaJa€ThCS
KOMIIaHISIMU 1HBECTUIIITHUX MTOCIYT KIIIEHTaM» P03’ CHSIETHCS, 110 CY0’€KT IXHBOTO HaJIaHHS 3000B’s1-
3aHMii: 1) mogaTH NpUBaTHOMY KITi€HTY ITOBHY Ta YeCHY iH(OpMaIlifo, sika He BBOAUTH HOro B oMaHy. Lle
03Havae, 30KpeMa, 110 BaXKIIUBI TBEPIKCHHS TIOBUHHI OyTH c(hOpMyIIbOBaHI YiTKO, a BaXKIIMBA 1H(OP-
Mallisi He Ma€ 3aJIMIIATHCS 1103 YBarow (HampuKiaj, B iIHTepecax sICHOCTI iHpopMalii y 3asBax mpo
rapaHTilo 3a3BUYail BUMAraeThbCsl yTOUHIOKOUE MOCHIaHHs Ha 0co0y rapanTa (Ha kmrant «100% rapan-
Tisl KamiTaly Bif ..»; 2) OCHOBHY yBary CIOXKHBaua 30CEpEAXKyBaTH Ha KOHKpETHiH iHdopmauii, a Ta-
KOXK Ha IIPOJYKTI YK IMOCIY31 Ta IXHIX KOHKPETHUX BIACTHBOCTSX; 3) MOMKIIUBI IEpEBary iHBECTULIHHOT
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nociayru abo piHaHCOBOTO THCTPYMEHTY BHCBITJIFOBATH JIUILE SIKIIO B TOW )K€ Yac YiTKO 3rayHOThCs
Oynb-sKi OB s13aHi 3 UM pU3uKU. I1ix yac npeacTaBiIeHHs MOXIIMBOCTEH/PU3HKIB, CLIOCIO MpencTaB-
JICHHsI He TOBHHCH 3aTEMHIOBATH, ITOCIA0IOBaTH 200 POOHTH HE3PO3yMITMMH BaXJIMBI MOMEHTH, 3a-
SIBH UM 3aCTEPEXKEHHS; 4) 3a3Ha4aT 0a30BUil miepio iH(opMallii, sika MiCTUTh TBEPPKCHHS PO edek-
THUBHICTh (JIHAHCOBOTO 1HCTPYMEHTY, (PIHAHCOBOTO 1HIEKCY YM IHBECTHIIHHOT MOCIyru (HAPHKIAI,
«mix 10 cignst 2008 poky Ta 10 ciuns 2009 poky BapticTs 30inbmmiacs Ha 50%». IlepenbadaeTscest, oo
iH(opMaLis PO MPOAYKTUBHICTS, SIK IPABUIIO, MA€ CTOCYBATHCS I’ AITH POKIB, SIKi O€3M0cepeiHbO Hepe-
JlyBaJld, 1€ «POKM» TYT O3HAYAIOTh ABAHAILSATUMICSIYHI Nepioy, a He KaJeHAapHi poKy; 5) BKa3yBarH,
110 PEXUM ONOJAATKYBaHHS 3aJIeKHUTh BiJI 0COOMCTHX 0OCTaBHH BIANOBIJIHOTO KIII€HTA Ta MOXe OyTH
3MiHEHHH y MaiiOyTHbOMY; 6) Ha/laBaTH iH(POPMAIIi0 CIIOKUBAYY, SIKa HE CYTICPEUUTh Tild, 10 HAJTAETHCS
IIPU IHBECTHIIHHUX MOCTYrax KJI€HTY; 7) HE BUKOPUCTOBYBATH 1H(POPMAILiO, 1[0 CTOCYETHCSI KOHTPO-
JIFOKOUOTO OpraHy (HampHKIIad, HocuiIaTuces Ha (akT icHyro4oro Harsiay 3 6oky BaFin) [7].

BaxuBo, 110 Ul BUKOHAHHS CBOIX HaIAJOBUX 3aBHaHb DexepanbHui opran (hiHaHCOBOTO
HaIVIIy MOXKE KyIlyBaTH (piHaHCOBI NPOAYKTU Ta BUKOPUCTOBYBATH (hiHAHCOBI MOCIYTH LUIIXOM IIPH-
XOBAaHUX TECTOBHX 3aKyIiBesb [S].

Takox 3ayBakuMo, mo y Himewunni pekiama a3apTHHX irop JO3BOJICHA JIHIIE B OOMEKECHO-
My o0csi3i. [IpaBuia perymorTbes MiKICPKaBHOI YTO0K MPO a3apTHI irpu (MOBOK OpHTiHAY —
«Gliicksspielstaatsvertrag» a6o «GliiStV») i 3anexars BiJi HOTEHIIATY PU3UKY KOHKPETHOI MPOTIO3HUIIiT
azapTHHX irop. Peknama azapTHux irop perymoerbes posainiom 5 «GliStVy. Kpim toro, pekinama He-
CaHKLIOHOBAaHMX a3apTHHX irop 3a00pOHEHA Ta € KPUMiHAJIBHUM 37104iHOM. 1100 yrpaBisTy rpajibHUM
3aKJI1a7l0M, OIepaTopy MOTpiOHa BiAMOBiAHA JlineH3is. JIuie AKIo omneparop a3apTHUX irop OTpUMaB
JileHsito, BiH a00 BOHA MOXE PEKJIaMyBaTu J03BOJICHI a3apTHi irpu. JlineH3is BU3Hauae 3MicCT 1 10mo-
MIXHI TIOJIOKEHHS 1110710 0()OPMIICHHS PeKJIaMH ITyOTiUHUX a3apTHUX Irop, 30KpeMa Ha TesicOaueHHI Ta
B [HTEepHeTI, a TakoK 000B’3KOBY iH(pOpMaIIito. Pekiiama uepes TeJeKOMyHiKalliiiHi cuctemMu 3a00po-
HeHa 0e3 3rojiu rpasiis a0 0colu, 3alliKaBIeHOI B a3apTHUX irpax. Posain 5 (2)—~(7) «GliStV» micTuth
JIOIATKOBI OOMEIKEHHS LII0JI0 PEKJIaMM, HalpHKJIag 3a00pOHy peKiIaMi He3aKOHHUX a3apTHHX irop. Pe-
KJIaMa TaKoXK He MOke OyTH CIpsIMOBaHa Ha HEMIOBHOJIITHIX a00 aHaJIOT14yHO Bpa3auBHX rpy [3].

BinnosigHo, MOXKHA y3arajbHUTH, 1110 HiIMEIIbKE 3aKOHOIABCTBO 1 IPAaKTHKA HOro 3aCTOCYBaHHS
y cepi peryimoBaHHS peKJIaMi HeOaHKIBCHKUX (DIHAHCOBHX ITOCTYT MaKCHMAJIBHO BifoOpaxkae €Bpo-
nelicbke OaueHHs BPETyJIIOBaHHS O3HAYEHHX NPaBOBIIHOCHH. PO3BHHEHA CHCTEMa caMOpPETyTIOBAaHHS
OpraHiYHO JOTOBHIOE PErYISTHBHY AisTIbHICTh JICPKaBHUX OPraHiB BI/H, 10 0e33alepeyHo € Mo3u-
TUBHUM IIPUKIIAZOM I YKpaiHu.

Jlo peui, B Icnanii icHye nuIe oauH caMOpETryIiBHUM OpraH, sSIKMH Ha3UBa€eThCs «Autocontroly,
1110 € CaMOPETYIbOBAHOIO OPraHi3alli€lo 1 3aliMaeThCs JUILE IIEPEBIPKOIO PEKIIAMHUX MaTepianiB nepes X
myOuikaiiero wieHamu. Taki caMOperyiliBHI OpraHd He MaloTh PEryIsTOpHOI BIay, 1 bank Icnanii (Mo-
BOIO opuriHany — «Banco de Espafia») Moxke BUMaratu Bij iIKOHTPOJIBHUX Cy0’ €KTIB 3MIHUTH 200 TIPH-
3yMUHUTH pEeKIIaMy, HaBiTh SKIIO Autocontrol Bxe nepeBipuB i cxBajiuB ii. DaKTUYHO LIei camoperystiB-
HUIA OpraH Hajae MorepeHi BACHOBKH I0/I0 PEKIIAMHHX KaMITaHii, MOJaHuX YieHaMu opraHizatii [3].

B VkpaiHi ’ iHCTUTYT caMOpery/IroBaHHs y il cepi He HACTUTLKU PO3BUHEHUH, K Y IUX Kpai-
Hax. [ e mompu Te, mo icHye Maibke 50 opranizauiii (acouianii, giry, 00’ € AHaHH), IKi MOIVIU O IPETEH-
JIyBaTH Ha CTaTyC CaMOPETYJIiBHUX OPraHiB B TOMY YU IHIIOMY CEIMEHTi (piHaHCOBOTO PUHKY [8, c. 77].

Cepen 1iKaBOTO JOCBiAY CJIil BHOKPEMUTH TaKOX MPaKTHKH [9]:

— Ipnannii, ne LentpansHuil 6aHk 30Mpae NaHi NPO MpoJaxi; CKapru (3a KOZOM MPOILYKTY Ta
poOJIeMu); BUTPATH Ha PEKIIaMy; PO3pOOKy HOBUX IPOMYKTIB i Oi3HEC-HAIIPSMKIB uepe3 MOJaHHs 3Bi-
TiB [IPO A1JI0BY aKTUBHICTb. Lls iH(OopMallis BUKOPUCTOBYETHCS 1JIsl: BUSIBICHHS KIIFOUOBUX PU3HKIB, KI
pa3oM i3 MUTaHHSIMH, 10 BUHUKAIOTH 13 3aIMTIB, COMIAIPHUX MeJia TOIIO, JOTIOMAraroTh CIIPSIMyBaTH
pob6oty IlenTpanbHOro OaHKY; MiBUILCHHS ¢()eKTUBHOCTI BUSBJICHHS Ta PO3YMIHHS MOTEHIIIHOT IIKO-
T JUTS CTIOKUBAYiB; BU3HAYEHHS HAPSIMIB JUISl 30CEPEKEHHsI yBari KOMITaHii 00 BUTPAT Ha peKiia-
MY Ta pO3pOOKH HOBHX IIPOAYKTiB; HAJAHHS HAVIAJOBUM TpyNaM JOCTYINy A0 JaHUX HA PiBHI OKPEMHUX
KOMIIaHi} 1 CKIafaHHs 3BiTiB Ipo pu3uku AinoBoi noseninku («Conduct Risk Reports»). 3aranom mi
3BITH CHPUSIOTH PO3yMiHHIO [leHTpanbHUM GaHKOM CUTYyallii B HANISIOBOMY CEPEelOBUILI Ta IPUHHAT-
TIO 3aXO/IiB JUIsl 3HW)KeHHs pr3uKiB [10];

— Icnanii, ie 3BIT PO HADIIA, KU MyOTiKy€eThCSI IIOPOKY, MICTHTh JICTAJIbHY THPOPMAIIIFO PO
pi3HI HampsMH HaDIAA0BOI AisIbHOCTI Banky Icmanii (Mikpo— Ta MakpONpyIeHUIHHWN HAINS[, Har-
JISLI 32 IUTOBOIO MOBEIIHKOIO Ta 1H(PACTPYKTypaMu pUHKY). Po31is, mpucBsdeHuii Hansiay 3a Ji10BOIO
MOBEIHKOI0, Ha/1a€ iH(OpPMAIIiIO PO HAMISAAOBI 3aX0H, 3AIMCHEHI MPOTIroM MOIepeIHboro poky Je-
[apTaMEHTOM J170BOI IOBEAIHKY YCTAHOB, 1 y3arajlbHIO€ IUTAHHS, sIKi Oy/IM OXOILIEHI MiJ] 4ac BUi3HUX
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Ta AMCTAHLIMHUX MEPEeBIPOK, TEMAaTUYHUX OIVIAJIB, aHAJI3y PEKIaMM, a TaKOXK ONUCYE 3aCTOCOBAHY
METOJIOJIOT 0 Ta aAMiHicTpaTuBHI npouenypu. Ilpuuomy bank Icnanii perynspHo nepeBipsie pexiiaMHi
KaMnaHii 0aHKIBCHKUX MPOAYKTIB 1 MOCIYT, 00 IepeKOHATHCS, IO peKJiama Bi/IOBIIa€ BCTAHOBICHUM
HOpMaM. 30KpeMa y paMKaxX HalLTy 3a PeKIaMOI0 MeperIsIaloThCs MOMITHKH KOMEPIiitHO KoMyHiKa-
1ii GpiHAHCOBUX YCTaHOB, POBOMSATHCS PETYJISIPHI 3yCTpidi 3 OpraHOM CaMOpETyIIIOBaHHs pekiaMu B Ic-
naHil (Autocontrol), a TaKoK CKJIIAa€ThCs HIOPIYHUNA 3BIT 3 MOHITOPHHTY PEKJIAMH JIJIsl BHYTPIIIIHEOTO
BUKopHcTaHHs. Lleil 3BIT aHami3ye pekjgaMHy aKTHUBHICTh 3a MOMEPEIHid piK 1 BU3HAYAE MPIOPUTETH
HarIAqy Ha HacTynHuH pik [11];

— Iopryranii, ne bank ITopryranii 3niiicHIOe HamIAA 3a PEKIAMOIO BCiX OAHKIBCHKUX IPOLYKTIB
1 TIOCJTYT, @ TAKOX 3a IHCTUTYLIHHIUMHU KaMIaHisMu (iHaHCOBUX ycTaHOB. Harsiy 6a3yeTbest Ha Mozedi
«eX post», M0 IIPOBOIUTHCS MICHIA 3alyCKy KaMIaHil, 32 BHHATKOM PEKIaMH CTPYKTYPOBAaHHX JICTIO3H-
TiB, sIKa BIJIIIOBIZHO JI0 3aKOHY MiJISITAE MOMEPEIHbOMY IOTOKEHHIO («eX antey). Pekinama nmomaersest
Banky [opryranii uepe3 nocrayanbHUKIB JaHUX a00 camMuMu ycTaHoBamu. bauk ITopTyranii nepesipsie
BIJINOBIIHICTb peKJIaMU IPUHIIUIIAM IIPO30POCTi, 30aJaHCOBAHOCTI Ta JIOCTOBIPHOCTI, @ TAKOXK BUMOTI'aM
J0 iH(opMalii, o 3aCTOCOBYIOThCA IO PI3HUX MPOAYKTIB (IEMO3UTH, IMOTEUHI KPEAUTH, CIIOKUBUL
KpEIHUTH) Ta Pi3HUX KaHAIIB KOMYHIKallii (HalpHKIa, TeleBi3op, mpeca, pajio, JUCTIBKH, peKIaMHI
LIUTH, TUTaKaTH B oicax, MOIITOBI po3CcHiiky, [HTeprert) [12].

Orxe, SIK MiICyMOK TTPOBEICHOTO AOCTIKEHHS BapTO KOHCTATyBaTH, II0:

— peryJIoBaHHS pekilaMu HeOaHKIBCHKHX (DiHAHCOBHX HOCIHYT 3 MO3MLIT 3apyOi’KHOTO OCBiLy
Ma€ HU3KY CHUIBHUX XapaKTEPUCTUK, OOYMOBIICHUX PEriOHAJIbHUM YMHHUKOM YU IIPArHEHHSAM KpaiH
00’€eHaTH 3yCUILL JUIsl HIATPUMKHU 30pOBOI PUHKOBOI IOBEJIHKU Ta IOCUJIEHHI 3aXUCTY CIOXKUBAUiB
¢inancoBux mocryr. OmHaK MiIXOMHM 10 HAIVIAMY, IHCTPYMEHTH Ta METONH CaHKI[IOHYBAaHHS MOXYTb
BIJIPI3HATHUCH, aJKE JOMOBHEHHS 3arajibHUX MDKHAPOJHUX HOPMATHBIB € JI03BOJICHOO MPAKTUKOFO, 110
HE CYIIEePEYrTh MOKIMBOCTI OKPEMOT JIepyKaBH peasi30ByBaTH BIACHY MOJITHKY PO3BUTKY (piHAHCOBOTO
CEKTOPY Y KOHTEKCT] BUKJIMKIB Ta MOXIIMBOCTEH ii BHYyTPILIHEOTO CEPELOBHUINA,;

— JI0CBiJ IpOaHai30BaHUX KpPaiH € aKTyaJlbHUM JUIs YKpaiHU B KOHTEKCTi: 1) pO3BUTKY 1HCTU-
TYTy CaMOPETYIIOBaHHS, [0 Ma€ KOHTPOJIGHO-HAINIAIOBI Ta MOHITOPHHIOBI (yHKIIT y cepi perymro-
BaHHS peKIaMH HeOaHKIBChKHX (piHaHCcOBHX mocmyr (Himewunna, Icmanis); 2) y3aransHEHHS IIPaKTH-
KM JiSUTBHOCTI HaJlaBaviB HEOAHKIBChKUX (DIHAHCOBUX MOCIYT IIOM0 PEKJIAMHOI AiSTIBHOCTI, 8 TaKOXK
i1 3micty, GpopmMu Ta 0COOIMBOCTEH MOIIMPEHHS y CIOCIO BHJIAHHS BIAMOBIHOTO 3BITY pEryisropa,
KU HOPMYETHCS 3-TOMDK IHIIUX JKepeT 1 Ha OCHOBI IaHMX, TOAAHUX HaJaBayaMu HEOaHKIBCHKUX (i-
HAHCOBUX HOCIIYT, Ta € OCHOBOIO ISl BU3HAYCHHS [IPIOPUTETIB PErY/IIOBaHHS PEKIaMU HEOAHKIBChKUX
(iHaHCOBHX IOCIYT B IUIAHOBO-CTpareriuniil nepcrnexrusi (Ipnanpis, Icnanis); 3) BUunaHHS MOPIYHOIO
3BIiTY, III0 BUCBITIIIOE PE3yNIbTATH MOHITOPUHTY PEKIaMH Ul BHYTPIIIHBOTO BHKOpUcTaHHS (IcmaHis);
4) BCTQHOBJICHHS YITKUX KPUTEPIiB MOMEPEIHHOTO Ta MOCTOIIHIOBAHHS PU3HKIB MOIIUPEHHS PEKIaMu
OKpEeMHX Pi3HOBHIIB HeOaHKIBChbKHX iHaHcoBUX nocayr (ITopryraimis).
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KO3IH A.O.

®OPMHU B3AEMO/Ii OPTAHIB BUKOHABYOI BJIAJA TA OPTAHIB MICIHEBOT'O
CAMOBPSITYBAHHS IIJT YAC PEAJIIBALIII TIOBHOBAXKEHB

FORMS OF INTERACTION BETWEEN EXECUTIVE GOVERNMENT BODIES
AND LOCAL GOVERNMENT BODIES DURING THE IMPLEMENTATION
OF AUTHORITIES

HayxkoBa CTaTTs1 MpUCBSYEeHA BU3HAUYCHHIO ()OPM Ta 0COOIMUBOCTEN B3a€EMOJIil opra-
HIiB MICIIEBOTO CaMOBPSIIyBaHHsI 3 OpraHaMi BHKOHABYOI BIaIHM y TPOIeci peamizariil
MOBHOB&)KCHb. BHOKPEMIJIEHO B3a€MOJIII0 TPEICTABHHUILKMX OpPraHiB MiCIIEBOIO ca-
MOBPSITyBaHHS 3 BUKOHABYMMH OpraHaMH MICIIEBOTO CaMOBPSIYBaHHsI, Ta B3aEMOIIIO
OpraHiB MiICIIEBOTO CaMOBDsIIyBaHHSI 3 OpraHaMi BUKOHABYOI BIaau. BusHaueHo nene-
TOBaHi MOBHOBA)XCHHS OPraHiB MICIICBOTO CaMOBPSIIyBaHHsI Ta CIIOCOOM iX peajtizarii.
HageneHo eneMeHTH B3aeMOJIiT BU3HAYEHUX OPraHiB y MpoLeci 3/1iCHEHHS JIeeroBa-
HHX INIOBHOBA>XXCHb Ta CHOCO6iB KOHTPOJIIO 32 BUKOHAHHAM JICJICTOBAHUX IMMOBHOBAXXCHb
OopraHamMu MiCIIEBOTO CaMOBpsITyBaHHs. BHOKpeMIIEHO HEIOMIKK Ta MIepeBaru B3aeMoIil
BU3HAYCHHX OPraHiB y MPOILEC] peaizalii 1eleroBaHuX NOBHOBAXKEHbB; 3aIIPOIIOHOBAHO
IUISIXU yIOCKOHAICHHSI BHIIIE3a3HAYCHOT B3aEMOIl.

Kntouosi cnosa: 3aemoois 3 opeanamu 6UKOHAGUOI 61A0U, 0eLe208aHi NOGHO8A-
JICEHHS, OPeAHU MICUEB020 CAMOBPAOYBAHHS, KOHMPOIb 34 GUKOHAHHAM O€le208aHUX
NOBHOBAJICEHb, KOMNEMEHYIsI BUKOHABUUX OP2AHIE PAo.

The scientific article is devoted to the definition of the forms and features of the
interaction of local self-government bodies with the bodies of executive power in the
process of exercising powers. The interaction of representative bodies of local self-
government with the executive bodies of local self-government, and the interaction of
local self-government bodies with executive bodies are highlighted. Delegated powers
of local self-government bodies and methods of their implementation are defined. The
elements of the interaction of certain bodies in the process of exercising delegated
powers and methods of monitoring the performance of delegated powers by local
self-government bodies are given. Disadvantages and advantages of the interaction of
certain bodies in the process of implementing delegated powers are highlighted; ways of
improving the above-mentioned interaction are proposed.

Key words: interaction with executive bodies, delegated powers, local self-
government bodies, control over the implementation of delegated powers, competence
of executive bodies of councils.

IMocranoBka npodJjemu. Bzaemonis — onHa 3 Gpi10cochbKUX KaTeropii, o BigoOpaxae mpo-
[ECH BIUIMBY Pi3HHX 00’ €KTIB OIMH Ha OTHOTO, X B3a€EMHY O0YMOBJIEHICTh, 3MiHHU CTaHy a00 B3a€MHHUI
Mepexifi, a TAKOXK MOPOKEHHS OTHUM 00’ €KTOM 1HIIIOTO; B3aEMOJIISI SIBJIsIE COOOK0 BHJT O€3M10CEPETHBO-
ro 200 OTMOCEPEaAKOBAHOTO, 30BHIIIHLOTO a00 BHYTPIIIHKOTO BigHOIICHHS, 3B’ s3KiB [3]. g kareropis
BiJ0Opakae BMiHHS €()EKTHBHO Ta 3 MOBAro0 CIIBIPALIOBATH 3 PI3HUMH CY0’ €KTaMU 4YM iX TPpylaMH,
ITH Ha KOMIIPOMICH, OCSIraTH KOHCEHCYCy B MPUHHATTI pillleHb, OpaTu Ha cebe BiANOBINAIBHICTD 3a
CHLIbHY POOOTY Ta BpaXOByBaTH HONISAU OKPEMUX CYO €KTIB Y pO3B’sI3aHHI THUX UM IHIIUX 3aj1a4. Bin-
HOCHUHHU B3aeMOJil (JOPMYIOTbCSL HA OCHOBI COLIIaIbHO-OPIEHTOBAHOIO, @ HE TPAHCAKLINHOIO MiAXOLY,
METOIO SIKOTO € OTPHUMaHHS 0COOMCTOI UM MarepiaabHOl BUroan. OpraHu MiCIEBOTO CAMOBPSTyBaHHS

© KO3IH A.O. — nokrop ¢inocodii B rayy3i npapa, CTapiivii HAYKOBUI CITIBPOOITHUK BiIILTY
aKTyaJIbHUX MUTaHb Qiocodii npasa Ta ropuaruaHoi TiHrBicTHKH (HaykoBo-10CHiHM# IHCTUTYT ITyOITiYHOrO
nipaBa) https://orcid.org/0009-0000-5793-6852
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BUKOHYIOTb PsiJi IOBHOBAXKEHb, KOKHE 3 SIKMX € BKpail BAXIMBUM I 3a0€31eueHHs e()eKTUBHOTO BHU-
piLIEHHS TUTaHb MICIICBOTO 3Ha4YCHHs. YaCTHHY 3 TaKMX IIOBHOBa)KCHb CTAHOBJIATH JICJICTOBAHI TIOBHO-
Ba)KCHHSI, SIKI JIENIETYIOTh OPraHOM BHKOHABYOI BJIQJU OPTraHy MICIIEBOTO CaMOBPSIyBaHHs, KUl Mae
y TIpoIieci B3a€MO/Ii1 3 OpraHoM BUKOHABYOT BIIA/IU pealli3yBaTH TaKi MOBHOBaKEHHs. TaKUM YUHOM, B3a-
€MOJIisl OpraHy MICIIEBOTO CAaMOBPSIIyBaHHS 3 OPraHOM BHKOHABYOT BIIaJIH, 30KpEeMa, y TIPOIIec peaiza-
1T JIeJIETOBAHMX MTOBHOBAYXKCHB € BKpail BAXKJIMBOIO, aKTYaJIbHOK ChOTOJIHI Ta TIOTPEOye JOCIIKEHHSI.

AHaJti3 ocTaHHix Aocaizkenb i myomikaniii. [TutanHs B3aemopaii iHCTUTYLIN 3arajiom Ta B3a-
€MO[i1 OpraHiB MiCLIEBOr0 CaMOBPSIyBaHHs Ta BUKOHABUOI BJIa/IU, 30KpeMa y YaCTHHI peanizawii geiue-
TOBaHUX NMOBHOBAXXCHB, JOCITIPKYEThCS Y HayKoBHX Tparsix Kosyboscrkoi 1., Posmymekoi I'., Casko O.,
Kpycsaa A., Mimtyxa L., JIuteuna I, [Tarunmmua P., Toruapyka H., Byrmaka FO. Ta iHmmix HaykoBIiB.

MeTo10 HAYKOBOI CTATTI € JOCIiKeHHS (POpM B3aEMO/IIT OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS
3 BUKOHABYMMH OpraHAMH, BHOKPEMJICHHS CIIOCO0IB Ta IHCTPYMEHTIB TakKol B3a€MOIii, 30KpeMa y va-
CTHHI peatizalliil JIeJIeroBaHuX MOBHOBAXXEHb, OCOOIMBOCTEH HOPMATHBHO-TIPABOBOTO PETYJIFOBAHHS
B3a€MOJI{ Ta HaJaHHS MIPONO3ULIH 10 YAOCKOHAICHHS BU3HAYEHOTO MPOLeCy B YKpaiHi.

Buxiiag ocHOBHOro Martepiajy aociaigkeHHsl. B3aemonis 3akiangae oCHOBY IJIsl COLAIbHUX
IHCTUTYTIB, OpraHi3alliii i 3arajoM Beiei comianbHoi cucTemu. bes cniBnpaui HE PO3BUBATUMETHCS JKOJI-
Ha yCTaHOBA, a Oy/1b-sKa rpynosa MOBEJiHKa € TPHKJIAZI0M B3a€EMOJII.

BinnosiznHo, B3aemoii y 1yOuiuHo-npagosiii cdepi HpI/ITaMaHHl HACTYIIHI O3HaKM: 1) L CIiib-
Ha poboTa popMasbHO piBHUX Cy0’€KTIB M IX TPYI LIO0 PO3B’A3aHHS THX YU IHIIKMX 3a/1a4; 2) METOI
criBnparii € 00’ eTHaHHS 3yCHIIb JUIS JIOCSTHEHHS COIIalIbHO-KOPUCHOTO PE3yJIbTary; 3) IPyHTY€EThCS Ha
KOHIICTILIT «3arajibHOTo OJaray, a He peaslizyeThCs 3apajid OTpUMaHHs ocobuctoi Buroau [11].

3BEpPTAIOYHCH JI0 MUTAHHS B3a€EMOJIl MiXK OpraHaMH MICIIEBOIO CaMOBPSIyBaHHS 1 OpraHaMu
BUKOHABUOI BIIaJH, CJiJ], TIEPII 32 BCE, PO3MEKOBYBATH B3aEMOJIII0 MK MPEICTABHUIIBKHIMH Ta BHKO-
HABYMMH OpTaHaMH MICIIEBOTO CaMOBPSITyBaHHs, Ta B3a€MOJIII0 MiXK OpTaHaMH MIiCIIEBOTO CaMOBPSITY-
BaHHS Ta OpraHaMy BUKOHABYOI BIIA/IH.

VY mporieci BUKOHAHHS CBOTX (DYHKIIIH Ta peanizailii MOBHOBaKCHb, OPraHH MiCIIEBOTO CaMo-
Bps/lyBaHHS HAMTICHIIIE B3a€EMOIIOTh caMe 3 MICLIEBUMH OpraHaMy BHUKOHABUOI BJIaJM, TOOTO Miclie-
BHMHU JICP)KaBHUMH aJIMiHICTpalisMi a00 BUKOHABYUMH KOMiTeTaMu paj. Tak, 3riJTHO 3 MOJOKECHHIMHU
Koncrurywii Ykpaitu opraHamMu MiCLEBOTO CaMOBDslyBaHHs € Pajyl Ta iX BUKOHABYi OpraHu. 3riaHo
3i crarreto 118 Koncrutyuii YkpaiHu BUKOHABIY BIIazy B obmactax i paioHax, micrax Kuesi ta Ce-
BaCTOIIOJNI 3IHCHIOIOTH MICIIEBI JIepKaBHi aanchpauu CiraZ MiCUCBHX JICPKaBHUX aMiHICTpauii
(OPMYIOTH TOJIOBH MiCHEBHX JAEPKABHUX aAMIHICTpaLlii, SKi IPU3HAYAIOTHCS HA TTOCATY 1 3BIIbHSIOTh-
cs1 3 mocanu [Ipesunentom Ykpainu 3a noganusm KaGinety MiHicTpiB YkpaiHH, € BiJIIOBIIaIbHUMHU
nepes HUMH Ta MiI3BITHUMH 1 MiAKOHTPOILHUMHU OpraHaM BUKOHABYO{ BJIaJy BUILOTO PiBH:I, 30KpeMa
Y YaCTHHI BUKOHAHHS JIJIETOBaHUX TTOBHOBaXKeHb [1; 12].

OpraHi3zalito, IOBHOBR)KEHHS Ta MOPSI0K JisUIBHOCTI MiCLIEBUX JEPKaBHUX aaMiHiCTpauill Bu-
3Ha4yae 3akoH Ykpainu «IIpo micieBi JepskaBHI aaMmiHicTpaiii». 3okpema, y ctarti | 3akoHy 3aKkpi-
IUICHO, IO MiCIIeBa JIepKaBHA aJMIHICTpAIlis € MICIIEBUM OPraHOM BHKOHABUOI B/ 1 BXOIMUTH JO
CHUCTEMH OpraHiB BUKOHABYOT Bi1ai. BoHa 31ifiCHIOE BUKOHABYY BJIaJly Ha TEPUTOPIT BiMOBIAHOT aaMi-
HICTPATHBHO-TEPUTOPIANBHOT OIMHMIII, & TAKOXK pPeasi3ye MOBHOBaXKCHHSI, JICJICTOBaHI il BiIIOBIHOO
panoro [2].

Y Toii ke Yac, MICLEBE CaMOBPSIYBaHHs € [PABOM Ta PeajbHOIO 3/[aTHICTIO TEPHTOPiaIbHOT
rpOMaju CaMOCTiiHO aGo M| BiANOBINAIbHICTS OPraHiB Ta MOCaf0BUX 0CI0 MiCLEeBOro CaMOBpslyBaH-
Hsl BUPILIYBATH IUTaHHS MiCLIEBOTO 3HAYCHHS B Mexax KoHcTuTywil i 3akoHiB Ykpainu. Bouo 3iiicHto-
€TBCS TEPUTOPIATBEHOIO TPOMAZIOI0 B OPSIKY, BCTAHOBICHOMY 3aKOHOM, SIK O€3M0cepeIHbo, TaK 1 uepe3
OpraHu MICIIEBOTO CaMOBPSITyBaHHSI: CUTbCHKI, CEJIMIIHI, MIChKI pajy Ta iX BUKOHaBUi opranu (ct. 140
Koncruryuii Ykpainu). BinnosigHo, MiciieBe caMOBpsIyBaHHS € MyOJIIYHOIO BIIA/I0K0 TEPUTOPIAIbHIX
rpoma.

KpycsiH A. BU3Hauae B3a€EMOJIII0 OpraHiB MiCLIEBOTO CAMOBPSIYBAHHS 3 MICIIEBUMHU OpraHaMH
BUKOHABUOi BJIaJIM SIK HEOOX1THHUH, 00 €KTUBHO 3yMOBIICHHUH, 3aKOHOIAaBYO BU3HAYECHHH 3B'SI30K CaMo-
CTIFHUX OpraHiB MyOIiYHOI BIa Iy, X B3aEMHY MiATPUMKY, KOOIICPAI[0 YIIPABIIHCHKUAX 3YCHIIb 13 M-
TOFO 3IIHCHEHHSI Y3rO/PKEHOTO JIIEBOTO 1 €()eKTUBHOTO YIIPABIIHHS ClpaBaMu (TMTAHHSMHE) MIiCIIEBOTO
3HaueHHs y Mexax Koncrutymii i 3akoHiB Ykpainu. [Ipu 11bOMy aBTOp HAroJomiye, 1o iX B3a€MHUN
3B'I30K € OYEBUIHUM BXKE B CHILY TOTO, 1[0 BOHU € OpraHaMu MyOIiuyHO1 Blaau, SIKi BAKOHYIOTb CIIUIBHY
(hyHKILI0 — ynIpaBIiHHs HA MicLsX [4, c. 16].

Ha symiy Mimmyk 1. B3aeMOziio Mik opraHamu AepkaBHOi BIIaj (y JaHOMY BHIIQJKY — OpraHa-
MU BHKOHABYOT BJIJIU Ta OPraHAMH MiCIIEBOTO CAMOBPSITYBAHHS) MOYKHA OXapaKTePH3yBaTH SIK CIIUTbHY
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JISUIBHICTD Y MEKaX BCTAHOBJIECHOI 3aKOHOAABCTBOM KOMIIETEHII] 3 METOI0 BHKOHAHHS IOKJIaJEHUX
Ha HUX [TOBHOBA)XEHb Ta 3A1HCHEHHS KOHTPOJIIO 32 JOTPHUMAHHAM 3aKOHHOCTI, IIpaB 1 CBOOOJ JIIOAUHU
1 rpomazsHuHa [5, ¢. 21]. B3aemozniero Mixk opraHaMu BUKOHABYOI BJIaau H opraHaMu MiCLIEBOTO CaMo-
BPSTyBaHHS € CIIBIpAIsl Y MEXKax 3aKpIIJICHUX 3a HUMH (DYHKIIIH 1 TOBHOBAXKEHb, SIKI BOHU pealli3yloTh
BIJINIOBIJTHO 710 3aKOHOJABCTBA, 3a TICBHUMH HAIPSIMKaMH 1 y TMEBHUX GopMax 3 METOK JTOCSTHEHHS
BCTAHOBJICHHX LJICH.

JlutBuH 1. BBaXkae, 1110 OCHOBHUMH NIPUHIUIIAMH B3a€MOJIii OPraHiB MiCLIEBOI'O CAMOBPSIAYBAHHS
3 MiCLIEBUMU JlepIKaBHUMH ajMiHiCTpaLisMy €: 1) po3ALIbHICTS MPE/IMETIB BiAHHS 3a]IEXKHO Bil IOPH-
JMYHO-TIPABOBOT NPHPOH Opramy 1yOI1i4HOrO yIpaBIiHHS; 2) B3a€MHE [ENETyBAaHHS IOBHOBAXKCHD;
3) (ixcoBaHicTh CaMOCTIHOCTI KOKHOIO 3 OPraHiB IUISIXOM 3aKOHOJABYOI0 3aKPIILICHHS; 4) MOXIIH-
BICTH CYJJOBOTO BPET'YJIIOBaHHS CYIIEPEUOK i pO301KHOCTEH, sIKi BHHUKAIOTH I1i]] YaC BUKOHAHHS TIOBHO-
BaXkeHsb [6, c. 10].

ITin dopmoro y HayKoBii JliTeparypi po3yMi€ThCs 30BHILIHIM BUpa3 MEBHOTO SBUINA, OB’ s3a-
HUH 3 Horo cyTHicTio. Biamoigno, ¢hopmoro B3aemonii € 11 30BHILIHIN NPOSB, 32 JOIOMOTOIO SIKOTO
«pO3KpUBaeThes» 11 3MicT. DopMaMu B3aeMOil y cdepi NPaBOBIIHOCHH, AKi PO3NIAAIOTHCS, MOXYTh,
Hanpukiaz, Oyru: 1) oOMiH iHpopmali€to, sika MOXKe IIepe/IaBaTiCsl yCHO, TCEMOBO, IIISIXOM 03HaiOM-
JICHHS 4N TIepeadi JOKyMeHTIB, SIKi CTAHOBIISATh 1HTepec JUISL CTOPiH (ZOBIAKH, MEMOPaHIyMH, yrou,
JIOrOBOPH TOLIO); 2) OGroBOPEHHs ifieid, NPOMO3ULIIH, BUCHOBKIB 3 METOI (YOPMYIIIOBAHHS CIIIBHO
IOYMKH 3 TOTO YH iHIIOTO MHTAHHS 1 JOCATHEHHS Y3TOIPKEHOCTI IIOI0 3aXOMiB, SIKI HEOOXiTHO BKUTH
JUIsl TX BUPILICHHS; 3) CIIbHE TUIAaHYBaHHS i, BU3HAYCHHS [UISAXIB, 3aC00IB 1 crtocobiB ix peanizariii;
4) mpoBeleHHs CIIBHUX Hapal, 3aciiaHb, KOH(QEPEeHLiH, KPyIIMX CTOJIB; 5) MiArOTOBKA JOMOBiIeH
3 BUCBITJICHHSIM PE3YJIbTaTiB IIOA0 peai3alii IeBHOIO 3aX0Ly UM 3aBAaHHS.

VY cBoro uepry, [lanunmme P. cTBepKye, IO B3a€EMOJIIst OPraHiB MiCIIEBOTO CaMOBPSTYBaHHS
3 MICIIEBUMH OpraHaMK BUKOHABUOI BIa i y cdepi (opMyBaHHS Ta peaisallii perioHalbHOI MOTITHKA
3MIHCHIOEThCS Y TaKUX (POPMax: CTBOPEHHS CHIIBHUX POOOYMX TPYI IIOA0 PO3POOKU MPOEKTIB JOKY-
MEHTIB JIEp’KaBHOI periOHANBHOT MOJIITHKY; 2) OpraHizallii Ta MpOBEICHHI CIIIBHUX 3aCiJaHb PEICTaB-
HUKIB BiJINIOBIZIHUX OPTraHiB 3 METOI y3TOKCHHS 3MICTY aKTiB JIEPYKABHOTO PETIOHAIBHOTO PO3BUTKY;
3) opranizawii Ta IPOBEICHHS I'POMAACHKUX CIIyXaHb, KOHCYJIBTALiN 13 TEPUTOPIaJbHOIO I'POMAIOI0
10J10 BU3HAYEHHsI HAIIPSAMIB PErioHaIbHOrO PO3BUTKY [7, ¢. 111].

Mimyk . Haroiomrye, mo B3a€MOJisS MiXK OpraHAMH MICIIEBOI BIaJH MOXE IPOSBISATHCT Y:
1) cTBOpEHHI creliajJbHAX OPraHiB Ha MApUTETHUX 3acajax JJIs peaiizallii CriIbHUX Mporpam i mpo-
eKTIB; 2) MPOBEICHHI KOOPAMHAIIHUX HapaJ| 32 YYacTH KePIBHHKIB 1 MOCAIOBUX OCIO BiIMOBITHUX
oprasiB; 3) oprasizaiiii 3aX0/1iB 1O/I0 TUIAHYBAHHS CIIJIBHUX JIiH 3 PO3MOIIIIOM 000B’SI3KIB MiXK ydac-
HHUKaMU; 4) IpOBECHHI HAyKOBO-IIPAKTUYHHUX CEMiHapiB 1 KOH(PEPEHIiH 3 MUTaHb YIOCKOHATIEHHS KO-
opaMHaliiHoi B3aemopii [5, c. 19].

T'onuapyk H. ta IIpokonenko JI. BBaxaroTh, 110 cIiBIpals pailoHHUX paj i palloHHUX JIep>KaB-
HUX aJMIHICTpalii MOXITHBa y HOpMi MPOBEICHHS 3aCiJaHb KOJIETil paiaepiaaMiHicTpamiil Ta mpe3u-
Il palfoHHUX pajl, €MHUX JTHIB iHGOPMYBaHHS, IIIOTHKHEBUX HApa/-CEMiHAPIB BUKOHABUMX arapariB
paiipan i paiiaepkaaMiHICTpalliii pa3oM i3 CIJIbCHKUMH, CETUITHUMH TOJIOBAMH, I PO3TIISIAI0THCS aK-
TyaJlbHI TIMTAHHS ChOTOJICHHA. YCE 1Ie JIa€ MOXKIIMBICTh CKOOPJMHYBATH POOOTY JBOX T'JIOK BJIaad Ha
MiCLIIX Ta ONEePaTUBHO NPUHMATH PillIEHHS, BiJ AKUX 3aJIEKUTh PO3BUTOK periony [8, c. 323].

binbuiicTh HAayKOBLIB, SIKi JOCHIIKYBaJlId MUTAHHS B3a€MOJIl OpraHiB MiCLIEBOIO CaMOBPAIY-
BaHHS 3 MICHEBUMHM OpraHaMH BHUKOHABYOi BJIAJH, 3ayBa)KyIOTh, IO 3TiJHO YHHHOTO 3aKOHOJABCTBA
OCHOBHUM MEXaHI3MOM IX CHIBIIpaLli € JeJeryBaHHs MOBHOBAKEHB BiJl EPIIUX 10 IPYTHX, 110, Y CBOIO
4epry, NPU3BOAUTD 10 (GaKTHIHOTO ABOBIAIIA Y paiioHax Ta obmacTsx. Ha iX qymKy, Taka B3aeMOIist He
BIJINIOBI/Ia€ BUMOT'aM ChOTOJICHHS, BIAMOBIIHO JI0 SIKUX HEOOX1IHO PO3IIMPHUTH TpaBa MiCIIEBOrO CaMo-
BpS/LyBaHHS Y BUPIIICHHI MMTaHb MICIIEBOTO Ta PETiOHANBHOTO 3Ha4eHHs [9, c. 111].

JiiicHo, 3rinHo 3 HopMamu 3akoHy Ykpainu «IIpo miciesi aep:xaBHi aaMiHiCTpaliiy», MicLeBi aep-
JKaBHI aIMiHICTpallii 34iHCHIOIOTh TOBHOB)KEHHS MICLIEBOTO CaMOBPS1yBaHHs, J€JIeroBaHi iM BiANoOBiA-
HuMu pajamu. [lepernik MoBHOBaXeHb, AKi paiioHHi, 001acHI paju JeJEeryloTh BiITIOBIIHUM MiCHEBUM
JepyKaBHUM aJMiHICTpaIlisiM, BU3HAYa€eThCs CT. 44 3akoHy Ykpainu «IIpo miciieBe caMOBpsIyBaHHsD. [X
HapaXoBY€EThCS 25, 1 cepel HUX: MiJIrOTOBKA MPOEKTIB IPOrpaM COILiaIbHO-CKOHOMIYHOTO Ta KYJIBTYPHO-
IO PO3BHUTKY, (POPMYJTFOBAHHS MPOMO3HUIIN 0 HUX, COPUSIHHS 1HBECTHIIIMHIN AisIIbHOCT] HA BIAMOBIIHIN
TEpUTOPii, 3aTBEPAKEHHS MapUIPYTiB 1 rpadikiB pyXy MiICLEBOTO MAaCa’KMPCHKOIO TPAHCIIOPTY, HaJaHHS
BHCHOBKIB I[0JI0 IPOCKTIB MICLEBHX MiCTO6yJ:[iBHI/IX porpam BiI[HOBiZ[HI/IX aI[MiHiCTpaTI/IBHO-TepI/ITOpi-
aJIbHIX OJIMHHLIb, OPraHi3allis OXOPOHH, PECTABPALLii, BUKOPHCTAHHS IaM'STOK ICTOPIi Ta Ky/ILTypH, apXi-
TEKTYPH 1 MiCTOOYXyBaHHS, CHIPHSHHS PO3BHTKY MOJIOADKHOI iHPPACTPYKTYPH TOLIO.
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VY To¥i ke yac, BiAnoBiaHO 110 nosoxkeHb KoHcTuTynii YkpaiHu opraHu MiCIIeBOr0 CaMOBPSIY-
BaHHs OTPUMYIOTh OKPEMi IIOBHOBa)KECHHSI, 1110 (DiHAHCYIOTHCS 32 PAXYHOK KOIITIB HE MiCIIEBOTO, a Aep-
JKaBHOTO OIO/DKETY Y MOPSIIKY, BCTAHOBICHOMY 3aKOHOM; @ TAaKOX OTPUMYIOTh MEBHI 00’ €KTH JepiKaB-
HOi BacHOCTi (4. 3 c1. 143 Konctutyuii Ykpainu).

IToBHOBa)KCHHSI OpPTaHiB MICIICBOTO CAMOBPSIYBaHHS TAaKOXK INEpepaxoBaHi y 3akoHi YkpaiHu
«IIpo micuieBe camoBpsityBaHHs». L{eit HOpMaTHBHO-TIPAaBOBUI aKT BU3HAUAE KOMIIETCHIIIFO CUTLCHKOTO,
CEJIMIIHOTO, MiCHKOTO TOJIOBH; PAaOHHMX 1 00JIACHHMX paJi; BUKOHABYMX OPraHiB CLIbCHKUX, CEIUIIHUX,
MicbkuX paj. [IoBHOBa)KEHHSI OCTaHHIX peasi3yloThesl y PisHUX cepax (CTPaTeriyHoOro IJIaHyBaHHS;
(binaHcoBiH un OromKeTHIN cdepax; cepl KOMyHaIbHOI BIACHOCTI; KOMyHalIbHOIO OOCIYrOBYBaHHS;
Oy/IiBHHIITBA; OXOPOHHU 3J0pOB’s; ¥ cepl 3eMeNbHUX BIIHOCHH Ta OXOPOHH HABKOJHUIIHBOTO IIPH-
POIHOTO CEPEIOBHINA; COLIAIbHOTO 3aXHUCTy HACENICHHS; OCBITH; 30BHIITHHOCKOHOMIYHOT JisTTBHOCTI;
000poHHOI po0OTH; OpraHizailii Ta 3a0e3MeueHHs UBUILHOTO 3aXHCTY; BHUPIIICHHS MUTaHb aJMiHi-
CTPaTHBHO-TEPUTOPIATIBHOTO YCTPO; peecTpallii Miclil MpoKUBaHHS (Pi3MYHHUX 0Ci0; 3a0e3nedYeHHs
3aKOHHOCTI, IPaBOIOPSAKY, OXOPOHH MpaB, CBOOOA 1 3aKOHHUX iHTEpeciB I'poMajsiH; HaJaHHS 0e30I-
JIATHOT TIEPBUHHOT MPaBHUYOI TOTIOMOTHY; BiJ3HAYCHHS JACPKABHUMHU HArOpoJaMu YKpaiHu; iHII MOB-
HOB@)KCHHS) Ta IOJAUIAIOTHCS Ha BIIACHI (CaMOBPsAHI), SIKMX HapaxoByeTbcs 07, Ta JeleroBaHi, Kilb-
KiCTh SIKMX JopiBHIOE 80. 3BICHO K, Taka CHTYyallis € HE JIOTTYHOI, OCOOIMBO BPAaXOBYIOYH TOH (akT
IO PO3MEXKYBaHHs MOBHOBAKEHB IIUX JBOX CHCTEM OPTaHiB MiCIEBOI BIaH YaCcTO € HEYITKAM, a TOMY
Oararo i3 HUX ayOorThest (16 — MOBHICTIO 1 12 4acTKOBO).

Mimyk I. nepekoHye, 10 TOTOkKHICTh TOBHOBAYKEHb OPraHiB MiCIIEBOIO CAMOBPSIIyBaHHS i Mic-
LIeBUX OpPraHiB BUKOHABYOI BIaJy cllocTepiraeThes y Takux cgepax: 1) y chepi comiaabHO-eKOHOMIU-
HOTO 1 KyJBTYPHOTO PO3BUTKY, IJIAHYBaHHS i OOJIKY: MiJArOTOBKA MPOrpaM COLiaIbHO-€KOHOMIYHOTO
Ta KyJIbTYPHOTO PO3BUTKY, IIIbOBUX MPOrpaM IIOAO IHIIMX MUTAaHb CAMOBPSIYBAaHH:I, MTOJAHH iX Ha
3aTBEP/KCHHS BIIMOBIAHIN pajii, opraHizailis iX BUKOHAHHS;, TIOJJaHHSI 3BITIiB PO XiJI i pe3yJbTaTH BU-
KOHAHHS IMX mporpam; 2) y cdepi OropkeTy Ta (iHaHCIB: 3a0e3MeUeHHsI CKIIaJanHs OanaHciB (BiHaH-
COBHX, TPY/IOBUX PECYPCIB, IPOLIOBUX JIOXO/IB 1 BUJATKIB, HEOOXIIHUX ISl YIIPABIIHHS COIIaIbHO-C-
KOHOMIYHUM 1 KyJIBTYPHHUM PO3BUTKOM BiJIOBIAHOT TEPUTOPIl; CKIAIaHHS, CXBAJCHHS 1 MOJAHHS Ha
PO3IIISAA paiu IPOTHO3Y BiANOBITHOTO OIOIXKETY, CKJIAJIAHHS 1 IOJAHHS HA 3aTBEPKCHHS PAIU IPOCKTY
BiJITIOBIZTHOTO OIO/KETY Ta 3a0e3MedeHHs HOro BUKOHAHHS; 3BITYBaHHSI IIEpe/l BiAMOBITHOIO PaIoro Ipo
OTpHUMaHi pe3yisTaTi PiHaHCOBOI AislibHOCTI [5, ¢. 20-21].

Ha Hamry xymKy, Taka cuTyaulis CKilaacst BHACIIIOK HACTYIIHUX IPUYHH: HEJOCKOHAICTh HOP-
MAaTHBHO-IIPABOBOT'O BPETYIIIOBAHHS B3a€MOJIiT OPTaHiB MiCIIeBOT BJIaIH; HEY3TOIKEHICTh IIPU PO3IOLIT
MTOBHOB&KCHb MIXK MICLIEBUMH JCPKaBHUMHM aIMIHICTpAIliSIMU Ta OpraHaMu MiCLIEBOIO CaMOBPSITyBaH-
HS; BIZICYTHICTb 3aKOHOJABYO 3aKPIMJICHOI MPOLEAYPH AeIeryBaHHs IOBHOBAXXECHB; BTPYUYaHHS OpraHiB
BUKOHABYOI BJIaJN Y KOMIICTCHII}0 OPraHiB MiCIIEBOTO CAaMOBPSTyBaHHSI.

BpaxoByrouu BHIlIe3a3HAUYEHE, CIiJI TIOTOAUTUCH 3 TBep/UKeHHsAM Byrnak 0., 1o Ha chOroaHi
€ HEOOX1/THICTh BU3HAYCHHS HANIPSIMIB IMi{BUILCHHS ¢()eKTUBHOCTI B3aEMO/IiT OpTraHiB JIepPKaBHOI BIIax
Ta MICIIEBOTO CaMOBPSITyBaHHS B HaILliil IepiKaBi, 30KpeMa IIe CTOCYEThCS B3aEMOIT 13 OpraHaMu Jep-
’kaBHOT BUKoHaBuoi Biaau [ 10, c. 133].

BucHoBku. 32 pe3ynbTaToM J0CIiKeHHS POpM B3aeMOIiT OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS
Ta OpraHiB BUKOHABYOI BlIaJy B YKpaiHi, IPONIOHY€EMO BUALIATH B3a€EMOJIII0 MK IPEACTAaBHULILKUMHU Ta
BUKOHABUYMMH OpraHaMH MICIIEBOTO CAMOBPSITYBaHH: (paJiaMy Ta IX BUKOHABUUMHU OPTaHAMH ), & TAKOK
B32€MOJIII0 MiXK OpraHaMH MiCLIEBOrO CaMOBPsYBAHHS Ta OPraHaMi BUKOHABYOI BIIajiH, 30KpeMa y da-
CTHHI peanizauii OpraHaMy MiCLEBOTO CaMOBPSIIyBAaHHs JIC/ICTOBAHNX TOBHOBAXCHb. B3aemonis Mixk
OpraHaMH BHKOHABUOi B Ta OpraHaMH MICIIEBOTO CaMOBPSIYBaHHS Ma€ Taki (OpPMH: HOPMATHB-
HO-TIPaBOBY — TOOTO YiTKE PO3MEKYBaHHS TOBHOBAKEHbB Ta BIJIMOBITAJILHOCTI Mi’K OpraHaMu MiCIIEBO-
IO CaMOBPSIYBaHHS Ta OpraHaMy BHKOHABYOI BJIAJW; OpraHizaliifHO-pO3NOpsIdy — 3aTBEPAKCHHS Ha
3aKOHOJIaBIOMY PiBHI HOPSAKY Ta MEXaHI3My IX B3a€MOJI1 Ta yCyHEHHS {yO/II0BaHHS IOBHOBA)KEHb, 30-
KpeMa KOHTPOJIIO 32 BUKOHAHHSIM JEJICTOBAHHUX IIOBHOBAXKEHB 3 OOKY MPE/ICTaBHUIIBKOTO OpraHy MicIie-
BOTO CAMOBPSITYBaHHS Ta 3 00Ky OpraHiB BUKOHABYOI Bl H; IPOTHOCTHYHY Ta INTAHOBY — PO3POOIICHHS
Ta oprasizailis ¢)eKTHBHOTO MEXaHi3My CITUIBHOT JIii; OpraHi3amiiHO-KOMYHIKaIiiHY — Y4acTh B CITijIb-
HUX MPOrpamax, MepeHeCEHHs aKIICHTIB 3 KOHTPOJIBHOT AisTIBHOCTI Ha CITIBIIPALII0; METOANYHY — HaJ[aH-
HSl METOJIMYHOT Ta KOHCYJBTATUBHOI JIONIOMOT'H; aHATITUYHY — HaJJaHHS aHAJIITHYHUX 3BITIB, BACHOBKIB,
omsiIiB B3aeMoii. Pa3om 3 TuM, 3amporioHoBaHi BUIe GOpPMHU B3aeMOJIii He 00MEKYIOTh chepu B3ae-
MO MiXK OpraHaMy BHKOHABYOi BJIAJU Ta OpraHaMH MiCIIEBOTO CaMOBPSIyBaHHs; OibIIE TOrO Taka
B32€MOJIis € ePEKTHBHOIO 3 TOUKH 30py PE3yJIBTaTHBHOCTI Ta HOTPeOye MOJAbIIOr0 PO3BUTKY.
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OCOBJMUBOCTI 3IHCHEHHSA AJMIHICTPATUBHUX ITPOLOEAYP
KOHTPOJIBHO-HATIISA10OBOI JAISIJIBHOCTI
V COEPI MYBJITYHUX 3AKYINIBEJIb B YKPATHI

FEATURES OF THE IMPLEMENTATION OF ADMINISTRATIVE PROCEDURES
OF CONTROL AND SUPERVISORY ACTIVITIES IN THE SPHERE
OF PUBLIC PROCUREMENT IN UKRAINE

AKTyaJIbHICTb CTATTi HOJIATAE B TOMY, L0 A€pXkaBa, M0 (QYHKLIOHYE HA KePiBHUX
3aca/laXx BEpXOBEHCTBA [IpaBa, 3000B’s13aHa BUKOHYBATU 000B’A3KU Iepes IpoMasHaMu
HE TUTPKU Ha HAJIG)KHOMY PiBHI, a i 3 MAKCHMAaJIBHO BUT1IHOIO TPOMOPIIEI0 MK BHTpa-
TaMH Ta OTPHMAHUMH pesyrnbratami. [1{opoky Ha yTprMaHHS BCHOTO JEPKABHOTO ara-
pary, CUCTeMH yOmidHOT ciy0H, a TaKoXkK IHIIKUX 0a30BUX MOTPeO (PYHKIIOHATIBHOCTI
JIep’KaBU BUTPA4aOThCSA MITbSIPIM JEPKABHUX KOIITIB, T€BOBA YAaCTKA SKHX aKyMYIIO-
€THCSI HA NMPOIYKTH Ta 30BHILIHI IOCIYIH. 31e01IbIIOro caMe rpOMasIHU CIUIAUYIOUH
HOZATKHU Ta 300pH, (hakTUUHO 3a0e3MeuyIoTh (IHAHCOBY HE3aIEKHICTh KpaiHu, HaJaloTh
it MOXJIMBICTD PO3IOPSIKATUCS ITyONIYHUME (DiHAHCAMHU Ha OJaro CyCHiJIBHHUX iHTepe-
ciB. Y 3B’SI3Ky 3 MM, KOJKEH Ma€ 3HATH SIK, KyId i Konu ImyOmiuHi GinaHcu Oymu crpsi-
MOBaHi (32 BUHATKOM JIep)KaBHUX MOTPeO, TPAHCTIAPEHTHICTh AKMX CTAaHOBUTB 3aTpo3y
JIepKaBHOMY cyBepeHiTeTy). Jlep:kaBa Mae 3a0€3MeUTH i€ MIPABO Ta TapaHTyBaTH HOTo
OXOpOHY. 3’5ICOBaHO, L0 CTaisl OCKAPKEHHs il Ta pilleHb Cy0’ €KTiB KOHTPOJIBHO-HAr-
Js110BO1 AisnbHOCTI y cdepi myOniyHUX 3aKymiBenb € (PaKyIbTaTUBHOIO Ta MOXE CTO-
CYBaTHCh K pIIIEHb IIPO [I0YATOK MOHITOPUHTY, TaK 1 IHIIMX Aifl Ta pillleHb Cy0’€KTiB
KOHTPOJIEHO-HAIIIAIOBOI TISIIBHOCTI y cepi MyOmigHIX 3aKyIiBens. BoHa peanisyeTbest
B CYJIOBOMY IOPAAKY (IIOJaHHS MO30BY 10 Cyry) abo B M03acyOBY IOPSIKY — aAMiHi-
CTpaTUBHOMY (TIOIaHHS CKapru 10 AHTHMOHOIOJIBHOTO KOMITeTy Ykpainu). 3po0ieHo
BHCHOBOK, 1110 a/IMIHICTPaTHBHI MPOIEIYPH KOHTPOIBHO-HATIISAAOBOT IISUTBHOCTI y cepi
MyOMiYHUX 3aKyIliBellb, HE3BaXKalouu Ha OKpeMi CBOI 0COOMMBOCTI, B IIJIOMY MOXYTb
OyTH BiJHECEHI 70 uyciIa IOPUAUYHUX IIPOLECIB, 10 Peai3yloThCs 4epe3 CyKYIHICTb
HOCIJJOBHO 3MiHHUX cTaliil. OcoOnuBui PO3BUTOK Hapasi Mae MpOoLELypa MOHITOPHH-
Ty, aJUKe OIOCEPEAKOBYE TIOPSIOK peaizaiii KOHTPOIBHO-HATISIOBHX CIIOCOOIB J0-
TPUMaHHS yJaCHUKaMH ITyOJIYHHUX 3aKyIliBelb 3aKOHOABCTBA Ha BCIX eTamax ii mpoBe-
JICHHA — TIaHyBaHHSA, KOHKYPCY, ayKI[I0HY, YKIaJaHHS goroBopy. CTamisMu Ipomexypu
MOHITOPHHIY 3aKyliBii €: 1) nopyiueHHs; 2) 3°scyBaHHs 00CTaBUH (aHAIITHYHUI aHa-
J1i3); 3) CKJIaJlaHHsl BUCHOBKY; 4) TIepeBipKa BUKOHAHHS PIIIICHHS; 5) BUHECCHHS PillICHHS
PO MPHUTATHEHHS 10 aJMIHICTPATUBHOI BiINOBIAILHOCTI UM Hi; 6) OCKap»KeHHs [Iiif Ta
pillieHb Cy0’€KTIB KOHTPOJIBHO-HAMIISIOBOI AISIIBHOCTI ((haKyJIbTaTUBHA CTATIs).

Knrwwuosi cnoea: mouimopune, aoMiHicmpamueHa 6i0N0GI0aNIbHICMb, 3AMOBHUK,
OCKapIICeHHA, CYO, OCKAPIHCEHHS.

The relevance of the article lies in the fact that a state operating on the guiding
principles of the rule of law is obliged to fulfill its obligations to citizens not only at
the proper level, but also with the most favorable ratio between costs and results. Every
year, billions of state funds are spent on the maintenance of the entire state apparatus,
the public service system, as well as other basic needs for the functionality of the state,
the lion's share of which is accumulated on products and external services. For the most
part, it is citizens, paying taxes and fees, who actually ensure the financial independence
of the country, give it the opportunity to manage public finances for the benefit of public

© KYUYEPEHKO I.I'. — kaHauIar opuId4HUX HayK, CTapIiui HaykoBuii criiBpoOiTHrK (HaykoBo-
JIOCIITHUI IHCTUTYT MyOJIIYHOTO MpaBa)
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interests. In this regard, everyone should know how, where and when public finances
were directed (with the exception of state needs, the transparency of which poses a
threat to state sovereignty). The state must ensure this right and guarantee its protection.
It was found that the stage of appealing the actions and decisions of the subjects of
control and supervision in the field of public procurement is optional and may concern
both decisions on the initiation of monitoring and other actions and decisions of the
subjects of control and supervision in the field of public procurement. It is implemented
in the judicial procedure (filing a lawsuit in court) or in an out-of-court procedure —
administrative (filing a complaint to the Antimonopoly Committee of Ukraine). It was
concluded that the administrative procedures of control and supervision in the field
of public procurement, despite their individual features, can generally be classified as
legal processes that are implemented through a set of successively changing stages. The
monitoring procedure is currently undergoing special development, as it mediates the
procedure for implementing control and supervision methods of compliance with the
legislation by participants in public procurement at all stages of its implementation —
planning, competition, auction, conclusion of a contract. The stages of the procurement
monitoring procedure are: 1) violation; 2) clarification of circumstances (analytical
analysis); 3) drawing up a conclusion; 4) checking the implementation of the decision;
5) making a decision on whether to bring to administrative responsibility or not;
6) appealing the actions and decisions of the subjects of control and supervision activities
(optional stage).
Key words: monitoring, administrative liability, customer, appeal, court, appeal.

AKTyanbHicTh TeMH. JlepkaBa, 0 (yHKIIOHY€e Ha KepiBHUX 3acaJax BEPXOBEHCTBA IpaBa,
3000B’s13aHa BUKOHYBaTH 000B’I3KH IIepel POMajissHaMU He TINbKU Ha HAJISKHOMY PiBHI, a il 3 MakcH-
MaJIbHO BUT1JHOIO IIPONOPLI€I0 MIXK BUTpaTaMu Ta OTpUMaHUMHU pe3ynbratraMu. [Ilopoky Ha yTpuMaH-
HsI BCHOTO JIEPKABHOTO arapary, CHCTeMH ITyOJIigHOI ciry>kOH, a Takox iHImMX 6a30BuX mMoTped (QyHKII-
OHAJBHOCTI IePKaBU BUTPAYAIOTHCS MUTBSIPIIU A€PHKABHUX KOIITIB, JICBOBA YACTKA SIKMX aKyMYIIO€ThCS
Ha MPOIYKTH Ta 30BHIIIHI MOCIYrd. 37e01IBIIOT0 caMe TPOMAISIHU CIUTAYyHO4YH TIOJATKH Ta 300pH,
(akTHuHO 3a0e31euyroTh (PiHAHCOBY HE3AJICKHICTh KpaiHH, HAAIOTh T MOXKIIUBICTD PO3MIOPSIKATUCS
nyOmiyHrME (hiHaHCaMu Ha 07aro CyCHiIbHUX iHTEpeciB. Y 3B’SI3KY 3 LM, KOXKEH MA€ 3HATHU SIK, Kyau
1 xonu my6niuni ¢inaHCcH OyaM CIIpAMOBaHi (32 BUHATKOM AEPXKABHUX MOTPEO, TPAHCIIAPEHTHICTh SIKUX
CTaHOBUTb 3arpo3y JEP:KaBHOMY CyBepeHITeTy). JleprkaBa Mae 3a0e3MeUnTH Lie IPaBo Ta FapaHTyBaTU
HOT0 OXOPOHY.

Peanizartist 1150ro 000B’SI3Ky 3yMOBWJIA BUHUKHEHHS 1HCTUTYTY IMyONIYHHMX 3aKyIiBENb K iH-
CTPYMEHTY, 110 3 OTHOTO OOKY, 3a0e3mneuye QyHKIIIOHYBaHHS IEPXKaBH; 3 IHIIOTO — HAIa€ MOXKJIMBICTh
BITYM3HSHOMY Oi3HeCy peasi30ByBaTH TOBApH Ta TMOCIYTH, & TAKOX 1H()OPMYBaTH rpoOMajIChKICTh PO
HaIpsIMKHY { 00CATH BUTPAT KOLITIB INIATHUKIB MoAATKiB. IIpo Te, mo myOuivHi 3aKymiBii € BaXKJINBOIO
YAaCTHHOIO €KOHOMIUHOT CUCTEMH HAIOi A€pKaBU CBIUaTh TAKOXK CTATUCTHYHI AaHI.

Bukiax ocHOBHOTO MaTepiaqy. BupoOieHHsS Ta BCTaHOBJICHHS 3aTaJIbHUX MPaBHII 3iHCHEH-
HS KOHTPOJTIO (HAIIAY) y Pi3HUX cdepax (yHKIIIOHYBaHHS JEPiKABU CHPHATHME 3a0€3IIEUCHHIO MPaB
MpPHUBaTHUX OCI0 y BIIHOCHHAX 13 cy0’ekramu myOiiuHOro aamiHicTpyBanHs. CynoBa MpakTHKa CBijI-
YHUTh PO 3HAYUMICTh TAKHUX MPABUJI IIPU BUPIIICHHI MUTAHHS PO MPAaBOMIPHICTh 200 MPOTHIIPABHICTh
pitieHs, Aii 4u 6e3isIIbHOCTI TIPeICTaBHUKIB Biaau [1].

Y npaBogiii Hay1li Ipolieaypa — 11e perIaMeHTOBAHUN FOPUANYHOI HOPMOIO MOPSI0K BUMHECHHS
niit abo mpuilHATTA piens y cdepi npaBo3acTocyBanHs. KiltouoBoo y IbOMy BU3HAUEHHI € KaTeropis
«IOPSLIOKY, MiJ| SKUM PO3YyMIIOTh CYKYIHICTb IIOCIIIIOBHO BUMHIOBAHUX Jil Ta NPUMHATUX pillleHb, JIO-
TIYHO TTOEJHAHKX 1 COPSIMOBAHUX Ha JAOCSTHEHHS MEBHOTO pe3ynbrary [2]. JaHy Te3y miATBepIKyoTh
1 iHIM1 HaykoBIli, Tak H. TaminHa BU3HAYaE, 1110 HE3BAKAKOUM HA TEPMIHOJIOTIYHY TaBTOJIOTIIO, BCI IIi
BHM3HAUCHHS MAIOTh HU3KY CIIJIBHAX CYTHICHHMX pHUC: 1) 11e psi MOCIIOBHUX [Iii; 2) BCi BOHH CIIPSMO-
BaHi Ha JIOCSITHEHHSI TIEBHOTO pe3ynbTary [3, ¢. 166].

H. IlinkeBuy, siKa, BUXOASYM 3 BU3HAYCHB, 3aIIPOIIOHOBAHNX HAYKOBISIMHU, BUALIAE TaKi O3HAKH
YIPaBIIHCHKUX aIMiHICTPAaTUBHUX NPOLEAYP: 1) BPEryIbOBYIOTHCS aiMiHICTPaTUBHO-IPAaBOBIMU HOP-
Mam¥; 2) 31IHCHIOIOTHCS BiJIOBITHUMHU OpraHaMu, Ha SIKi MMOKIaqaroThes GyHKUii 3 myOnigyHOro yrpas-
JIiHHA (opraHu Iy0aiyHOI agMiHICTpauil, aAMIHICTPAaTUBHI OpraHy, OpraHU BUKOHABUOI BIIaJiU, OpPraHU
myOIiYHOT BIaH, Cy0’€KTH HOPMOTBOPUOI Ta MPABO3aCTOCOBHOI MisITBHOCTI, JIepyKaBHI OPraHd TOLIO),
T00TO, Cy0’eKTaMH MyOJIIUYHOTO aJMIiHICTPYBaHHs; 3) MPENCTaBisie COOOK anroput™ (MOCIITOBHUN
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HOPSIJIOK MPaBO3aCTOCOBHOI JIISUIBHOCTI, TIOPSIOK il JUUIsl TOCSATHEHHS PE3yJbTary), B paMKax SKOro
Cy0’eKTH yOJIiuHOro aAMIHICTpyBaHHS NIPUIMAIOTh BIaH1 YIIPABIiHCHKI PILIEHHS YU pealli3yloTh 10B-
HOBA)XCHHS BIJTHOCHO Cy0’€KTIB aJMiHiCTPaTHBHOI IPOLIEYPH, Peali3yodn OKJIaJeH] Ha HUX (DYHKIIIT;
4) METO0 aJMIiHICTPaTHBHUX TPOLIEAYD € 3a0e3MeUCHHs MpaB, CBOOO Ta 3aKOHHUX 1HTEPECiB Cy0’ek-
TiB aJIMiHICTPATUBHOI MPOIIEIYPH, @ HE 3aCTOCYBAHHS MPOIICYPHUX 3aXO0/IiB; 5) NPUIHATI Cy0’ eKTaMu
myOJIIYHOTO aMIHICTPYBaHHS PIlICHHS MArOTh 1HIUBIIyalbHUN XapakTep, CTOCYIOThCS KOHKPETHHX
cy0’€KTIB afMiHICTpaTUBHOI npoueaypy; 6) aAMiHICTpAaTHBHA MPOLECAYPa 3aBEPIIYETHCS MPUUHATTAM
BiJINIOBIZITHOTO HOPMATUBHOTO aKTa [4, C. 234]

IIlo crocyeTbest BUSHAYCHHS «aMIHICTPaTHBHA NIPOLEAYpa», TO B 3aKOHI Yipainu «IIpo azn-
MiHICTPaTHBHY IPOUEAYPY» IIiJ aJMIHICTPATUBHOK NPOLEAYPOI0 PO3YMIIOTh BU3HAYCHHI 3aKOHOM
MOPSJIOK 3 PO3IVISAY Ta BHpimIeHHs cipaBu [5]. ToOTO B OCHOBI JIGXKHTH Te, IO JJIS 3iHCHEHHS aj-
MiHICTPAaTHBHOTO MPOBaKEHHS IOBUHEH 3aKOHOIaBCTBOM BH3HAUCHHUN MOPSIIOK HOTO 3iHCHEHHS.

Y HayKoBi# JliTeparypi i aAMIHICTPATUBHOIO KOHTPOJIBHO-HAIIISIOBOKO TPOIIETYPOI0 PO3YMIIOTh
BCTaHOBJICHUII 3aKOHOM TOPSIOK 3AIHCHEHHs cy0'eKTaMu MyOIiqHOrO agMiHICTPYBAHHS IEPEBIPOK MisIb-
HOCTI THiJIKOHTPOJIBHUX OCI0 Ha 1X BiIOBIAHICTH BUMOI'aM YHHHOTO 3aKOHO/IABCTBA 1 3aCTOCYBAHHS 3aXO/IiB
pearyBaHHs y pasi BUSIBJICHHS NOpyIIeHb [1]. KOHTpoiIbHO-HAIAA0BI MPOBaLKEHHS (IIPOLEAYPU) € CIO-
co0oM 3axHcTy GararboX MyOidHHX iHTepeciB. J[0 TakMX MOXKHA BiJHECTH: KOHTPOJIbHI 3aX0Iu y cdepi
CKOHOMIKH, 1110 3/IHCHIOOTHCSI AHTUMOHOIIONIBHUM KoMiTeToM Ykpainu (nani — AMKY) ta nmokivkasi 3a-
XHIIATH MyOIYHAHN IHTepeC Y MATPUMII i PO3BUTKY €KOHOMIUHOT KOHKYPEHIIIT; 3aXO0/IM 3 KOHTPOITIO SIKOCTI
i Oe3reKH JTiKapChbKUX 3ac00iB 1 KOHTPOITb 32 BIJIMOBIIHICTIO JIIKAPCHKHUX MPU3HAYECHh MEJIMYHUM CTaHap-
TaM 1 IPOTOKOJIAM, IO 3/iHCHIOIThCS JlepKaBHOO CITy:K00t0 YKpaiHH 3 JIIKapChbKHUX 3aC00IB 1 KOHTPOITIO 32
HApKOTHKAMU Ta 3aXUILAIOTh IyOIIYHUI iHTepec B SAKICHOMY Ta 0€3I1€YHOMY MEIMYHOMY OOCIIyTOBYBaHHI;
HNOKJIMKaHUH 3aXUIIaTH MyOnivyHuil inTepec y 30epekeHH] 6€3M1eYHOro Ta 310pOBOro JIOBKLLIA KOHTPOIb 32
BI/IMOBITHICTIO TOCHOAPCHKOT JisUTHOCTI BUMOTaM €KOJIOTIUHOT Oe3reku, sikuii € (yHkiiero JlepxaBHol
EKOJIOTIYHOT 1HCTIeKIIiT YKpaiHH i OpraHiB CIeliabHOT KOMIICTEHIIIT, 10 3AiHCHIOITh YIIPaBIiHHS ¥ chepi
BUKOPHCTAHHS OKPEMHX MPUPOTHUX PECYPCIB 1 MPUPOIHHUX 00’ €KTIB TOIIO [6].

He Brarouncs y AUCKYCito 3 IPUBOLY BUKOPUCTAHHS TEPMiHY «KOHTPOJIbHO-HAITIAIOBI IPOLEay-
PU», MU Y CBOEMY JIOCII/DKEHHI Oy/IeMO BUKOPUCTOBYBATU TEPMiH «aJMiHICTpaTUBHA MPOLEIypa KOH-
TPOJILHO-HAITISIOBOI AiSUIBHOCTI y cdepi MyOniuHuX 3aKyIiBEIb).

AHaiti3 cBITOBOTO JOCBiTy 3aCTOCYBaHHS PI3HHX 3aKyIBEIFHHUX MPOLEAYp i CHOCOOIB MpOBe-
JICHHS 3aKYITiBEJIb MMOKA3ye€, M0 OJHIEI0 3 HAHOLIbII e(DEKTHBHUX 1 SKICHUX GOpM opraHizalii 3aKyi-
BEJIb TOBAPIB 1 MOCIYT € MPOBEACHHS BIIKPUTUX KOHKYpCiB (TeHnepiB). TeHnepHuii Bin0ip CTaHOBUTH
OCHOBY MYOJIYHUX 3aKyIiBeJIb B MEPEBaXKHIM OLIBIIOCTI pO3BUHEHUX KpaiH. [y BCiX KpaiH-4wiieHIB
OOH i Bcecitaboi Toprosoi opranizauii (nani — BTO) pexomennytorscs IIpasuna 3akynisens OOH
i BTO, roioBHIM METOJIOM SIKHX € KOHKYPCHI npoueaypu [7].

HasBana Bullle agMiHiCTpaTUBHA IPOLELYPa KOHTPOIbHO-HAIAI0BOI IisSUIBHOCTI Y cdepi my-
OJNIYHUX 3aKyIiBesb, HE3BAKAIOUM HAa OKpEMi CBOI OCOOIMBOCTI, B IIJIOMY MOXKe OyTH BiJHECEHa 10
Yrcia FPUANYHUX TPOLIECIB, IO PEai3yIThCs Yepe3 CYKYIHICTh MOCHiJOBHO 3MIHHUX cTafii. Oco-
OJTMBHIA PO3BUTOK Hapa3i MarOTh MOHITOPHHIOBI MPOIEAYPH, KE OMOCEPEIKOBYIOTh MOPSIOK peati-
3allii KOHTPOJIBHO-HAIISIIOBUX CIIOCOOIB JIOTPUMAaHHS YYaCHUKAMHU MyOJIIYHUX 3aKyIiBesb 3aKOHO/IaB-
CTBa Ha BCiX eTamnax ii IpOBeIeHHS — [UIaHyBaHHsI, KOHKYPCY, ayKL[IOHY, YKJIa[laHHs I0OTOBOPY TOLIO.

Ha migrBepiokeHHs TOro, 10 MOHITOPUHT MyOJIiYHHX 3aKyIiBEIb € aJMiHICTPATHBHOK MPO-
LEyPOI0 KOHTPOJIbHO-HAIIAA0BOI AisIILHOCTI y cepi myOnidHuX 3aKyHiBesb 3a3HAYMMO HACTYIIHE:
1) crpsiMOBaHICTb IpOLEIYPH MOHITOPHHIY 3aKyliBelb Ha peanialliio myOnivHO 3Hadywloi 3ala-
4i — HeJJOMYIIEHHS TOPYIIEHb 3aKOHOAABCTBA IIPH 3a/I0BOJICHHI AepKaBHOI (MYHIIIMIIAIBHOT) ITOTPeOH;
2) HasBHICTB MOCJIIZIOBHO 3MIHIOIOUHX OJIHA OJIHY CTaJliH, 1110 320€31eUyI0Th JOCATHEHHSI BIIACHOTO MPO-
MIXKHOTO JIOKYMEHTaJIHO (DIKCOBAaHOT pe3ynbTary, 3) HasiBHICTh CYKYIHOCTI JU(EpPEHLIHOBaHUX aMi-
HICTPATUBHUX aKTiB, HOCATh TIPOMIKHHUI a00 MiJICYMKOBHUI XapakTep, 4) 3aKpilJIeHHs aMiHICTPaTHUB-
HOTO cII0co0y 3aXUCTy NPaB HEBIAHUX Cy0’ ekTiB. KpiM miCyMKOBUX i IPOMIXHUX aAMIHICTPaTUBHUX
aKTiB, IPUMHATUX B IIPOLIEC] AepKaBHUX 3aKyIiBellb, BUIUIIOTHCS aKTH, 1110 320€311eUyI0Th KOHTPOJIb
3a IX 31ilicHeHHs (PilEHHS [IPO OYAaTOK MOHITOPUHIY 3aKyIliBelb, aKTU PEBi3ill, HepeBipok Tomo) [8].

TToroKyOUUCh 31 CIPUUHATOIO HA CHOTO/IHI HAYKOBOIO TTO3HUIIEO 111010 MOy aJMiHICTpaTHB-
HUX MPOIEIYp 3a Cy0’eKTOM (HAIPSIMOM) IHIIIATHBY Ha «3asiBHI» Ta «BTpy4albHi» [8], MU BBaxkaemo,
110 /IMIHICTPATHUBHI MPOIIEYPU KOHTPOJIbHO-HATISIIOBOT JSUTBHOCTI y cepi myOmiuHIX 3aKyTiBeb K
PI3HOBH/] aJIMiHICTPATUBHUX TPOLEAYP, & CaMe MPOLELypY MOHITOPUHTY 3aKyIiBelb HEOOXiTHO pO3-
IJISAATH CaMe Ha MiJICTaBi TAKOTO PO3MOILLY, BpaXxOBYIOUH CHeLH(]iKy MIPaBOBiAHOCHH MOHITOPUHIOBO-
O IIPOLIECY.
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Je 3asBHa MpoIIeaypa, 1€ MPOLeaypa, 10 PO3MOYNHAETHCS 3 HACTAHHSAM IOPUIUYHUX (aKTiB —
MTOJIAHHS 32 BUKJIIOYHUM BOJICBUSIBJIICHHSAM (SIK YUYACHMKIB IyOJIIYHUX 3aKyIiBellb, TaK 1 IPEACTABHUKIB
IPOMaJICEKOTO KOHTPOJIIO) BiIIIOBITHUX EEKTPOHHUX MMOBIJOMJICHB Ha CallTi «ProZorroy ta mpuitHATTS
BIJIMIOBIJTHUX aJMIHICTPATUBHUX AKTIB ICHTPAJHHUM OPraHOM BHMKOHABUOI BIIAJH, IO peaiidye Jaep-
JKaBHY TIOJIITUKY y cepi epkaBHOrO GiHaAHCOBOTO KOHTPOIHO ([lepaBHOIO ayIuTOPCHKOO CITYKO0I0
VYkpainun), Ta #0ro MiKperioHaJIbHUMH TEPUTOPIAIbHUMHU OpraHamMu. BTpyuaiibHa mpoliieaypa MOHi-
TOPUHTY Yy cdepi myOniyHUX 3aKyMiBelb CXapaKTepU30BaHa sIK il Cy0’€KTiB KOHTPOJIBbHO-HAMISI0BOT
JUSUTBHOCTI, 1O 31MCHIOIOTHCS BUKJIFOYHO 32 HASBHOCTI OJIHIET UM JICKIIBKOX IMIACTaB MependadeHux
y 4. 2 cr. 8 3akony Ykpainu «IIpo myOuiuHi 3aKymiBii», B paMkax CBOIX [OBHOBaXCHb BU3HAYCHHX
B HOPMATUBHO-TIPABOBHX AKTaX, 10 OYOPMIOKOTECS BIIIIOBIAHUMH aAMiHiCTPATUBHIMHU aKTaAMU.

Ipouenypa MOHITOPHHTY 3aKpiruieHa B 3akoHi Ykpainn «IIpo myOmivHi 3aKymiBii», B3araii BKa-
3aHUIA 3aKOH 117l MOHITOPUHTOM TPOLIEYPH 3aKYIIiBIIi PO3yMi€, aHaITI3 TOTPUMAHHS 3aMOBHHUKOM 3aKOHO-
JaBcTBa y cepi myOnmivuHIX 3aKyIiBelb i1 Yac MPOBEIICHHS MTPOLICAYPH 3aKYIIBII, YKIaJCHHS J0TOBOPY
PO 3aKyIMiBIIO Ta MPOTATOM HOTo i 3 METOI0 3ano0iraHHs MOPYIICHHIM 3aKOHOIABCTBA Y cdepi myomniu-
HUX 3aKymniBesb [9]. A neraiizyeTbesl B IHIINX IIJ3aKOHHUX aKTaX, HapHKiaz, B Permamenti PaxyHkoBoi
najaTy, SIKUi 3aTBepkeHuil pimenHs PaxynkoBoi nanatu Bif 28 cepmus 2018 p. Ne 22-7 [10]; Hakasi
Minicrepcra ¢inanciB Yrpaiau 08.09.2020 p. Ne 552 «IIpo 3arBepmxeHHs pOPMU BUCHOBKY PO PE3YITh-
TaTW MOHITOPUHTY TIPOLEYPH 3aKyIIiBIIi Ta TOPSAKY HOro 3armoBHeHHs»[ 11] Toro.

AHaJti3 CTaTHCTHYHUX JAHUX TI0Ka3aB, 10 a0COJIFTHA OUIBIIICT TeHAEPIB mono skux JACY
3IIHCHIOE MOHITOPUHTH, YC€ K TaKd MarOTh MOpyIIeHHS. Tak camo i aOcoioTHa OLIBIIICTh 3aMOB-
HUKIB, LI0JI0 3aKyIiBeJb SKUX MPOBOAATHCS MOHITOPHHIH, IIMCHO JOIYCKAIOTh MOpYIIEHHS. SIKIIO
30CepeUTHCS JIUIIE HAa CaMOMY IIPOLECI MOHITOPUHIY, MOXKHA 3pOOUTH BUCHOBOK, L0 B OLIBIIOCTI
BUTAJIKIB ayUTOPH BUSBIISIOTH MOPYIICHHS TOCUTH PODECiiHO i pe3ynbTaTHBHO.

TIporierypa MOHITOPHHTY MyOJIIYHUX 3aKYIiBEIb K OyIb-sSKa aJMiHICTpaTHBHA MPOLIEYypa MAE
CBOIO BHYTPIIITHIO CTPYKTYPY, Ky CKJIaJa€e CyKyIHICTh B3a€MOIIOB’SI3aHUX €JIEMEHTIB — CTaIii, 3/iiic-
HCHHs1 SKKX, 3 BipHUM BHCIOBICHHM H. I'yOepChKoOi BU3HAUAETBCS JIOTIKOKO a/IMIHICTPATHBHO-IIPO-
uenypHm aistaeHOCTI [12, ¢. 12]. K. Hecreperko BKasye, 110 3aBISIKH BH3HAYCHHIO KOHKPETHHX CTa-
I MOKHA OKPECITUTH KOJIO TIHTaHb, SKi HOTpe6y10TL BUPILICHHS HA KOXKHIH CTaii, 1ii, sKi BYNHSIOTH
YYaCHUKH NPOLETYPH, IPOMIKHE PIIIeHHS, SIKe TPUHMA€ETHCS MTPU 3aKiHYEHHI BiIIOBIIHOT cTail i T.iH.
[13,c.7].

CTOCOBHO HAayKOBOTO aHANI3y MisUTbHICHOT CTPYKTYPH aJAMIHICTPAaTUBHOI MPOLIEAYPH MAEMO 3a-
3HAYUTH, 110 B aKaJCMIiYHHUX KOJIaX HE BUPOOJICHO €IMHOTIO IiJXOMy /O IIBOTO NMUTAHHS; y HailOimbII
3araJbHOMY BUIVISIII @IMiHICTPATHBHO-KOHTPOJIbHE MPOBAHKECHHS MOXKHA PO3IISIATH SIK CYKYIHICTh
Takux cTaniil: 1) craiis miAroToBKH, y MeXax sikoi 30upaethbes iHdopMalis npo HakTUIHUNA CTaH Jii-
SITBHOCTI 00°€KTa KOHTPOJIIO, PO3POOISIEThCS TIaH NMPOBEICHHS KOHTPOJIBHUX 3aXOIiB, IXHBOTO pe-
CYpCHOTO 3a0€3MEeUCHHS, BU3HAYAOTHCS HAMPSIMUA B3a€MOJIIT MK Cy0’€KTaMH KOHTPOJIbHOI JTiSUTBHO-
CTi, TIPOBOIATHCS HEOOXIHI MiAroToBYi Jii (TOTYHOTHCS AOKYMEHTH, HANPABISIOTHCS 3allUTH TOIIO);
2) aHAJIITHYHA CTais, i/ 4ac K01 BCTAHOBIIOETHCS BIAMOBIAHICTD AisUTLHOCTI 00’ €KTa KOHTPOIIO, 110
IIiJi{aHa KOHTPOJIIO, YAHHOMY 3aKOHOZABCTBY. Y MEXKax i€ CTajii HOPIBHIOETHCS peabHUH CTaH pedeit
i3 IpaBuUIaMH, YCTAHOBICHMMU YMHHUM 3aKOHOLABCTBOM; 3) CTajlis yXBaJCHHS leIeHHS[ (migroros-
K aKTa, BUCHOBKY TOILLIO) 33 Pe3y/IbTaTaMH aHAIITHYHOI AisUIBHOCTI, JOBEACHHS HOro 10 anpecara;
4) crazis MepeBipkH BUKOHAHHS PIIIEHHS, MiJ Yac sSKOT BU3HAYAETHCS CTYIIHb BUKOHAHHS MPaBOBUX
BHMOT, TiepeibadeHux y pitnenHi [14]. Kpim BkazaHuX cTajiil, Ha Hally AyMKY, HEOOXiHO JIOTIOBHUTH
1€ O/IHI€I0 (PaKyIBTATUBHOIO CTAJIIEI0 — OCKAPIKEHHS JIif Ta pillieHb Cy0’ €KTIB KOHTPOJIBHO-HAIIISIOBOT
JisIbHOCTI Yy chepi myOIiuHUX 3aKyiBelb.

ITouaTkoBOIO CTa/i€I0 MPOLELYPU MOHITOPUHIY 3aKyIIBEIb € NOPYLICHHS MOHITOPUHIY 3aKy-
miBens. [Iporexypa MOHITOPHHTY MOXKe PO3IIOYATHCS HA OCHOBI JCKIIBKOX IiACTaB OfHO4YacHO. Ha-
MPUKIIAJL, ABOX, TPHOX UM HABITh YCIX IT’ATH. 3ayBa)XHMO, 110 iHGOPMAILiS TIPO MiJICTABH MOHITOPUHTY
BBOJIUTHCS BPYUHY, a HEe (DOPMYETHCsi aBTOMaTH4YHO (OKpiM iH(opMmarii npo pusuk-inaukaTopn). Tomy
yepes JTHOAChKHIA (PaKTop MOXKIIMBI JIesKi HETOYHOCTI B iH(oOpMaIlii. 3aJie)kHO BiJI MiJCTaB MOPYIICHHS
BUABIAIN B 75-97% 3aKymniBenb 3 MOHITOPUHIOM. YacTKOBO Takuil BUCOKMH MOKa3HUK MOKHA TTOSICHHU-
TH THM, IO AY/IUTOPH 31IHCHIOIOTh TaK 3BaHHii «IIPEMOHITOPHHIY. Moro Mera — OLiHUTH BIpOriAHICTh
TOTO, IO B 3aKyIIBJIi 3 MiZI03POI0 HA NIOPYLICHHS BCE 3K Taku Oy/e BUSABICHO NOPYLICHHS, 1 BIAKUHYTH
Ti 3aKyIiBJIi, JIe 3 BUCOKOIO BipOTIIHICTIO TIOPYIICHHS BIICYTHI, HE3BO)KAIOUX Ha HasBHI 03HAKH [15].

B «ProZorro» mparitoe cuctema, sika aBTOMaTHYHO IIYKa€E MiI03pisii 3aKyIiBIIi Ta BIATIPaBIsE iX
Ha moHitopunr JJACY. Ile n03Bosisie ayniuTopaM BUSBIATH HETOOPOCOBICHUX JIEP)KABHUX 3aMOBHUKIB
Ha paHHIX CTaJisX 3aKyIMiBJi Ta OOPOTHCS 13 TCHICPHUMH MTPABONOPYIICHHAMH. [IpoTe i3 MPUUHATTAM
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3akony Ne 4738-1 noBHoBaxkeHHst JTACY y cepi MOHITOPUHTY 3aKyMiBedb PO3MIMPUIHCA. 3aKOH 30-
60B’s3aB 3aMOBHMKIB pearyBaTH Ha peKOMEHJallii i 3ayBaXKeHHs B 000B’SI3KOBOMY IOPSAKY. TeXHIUHO
L€ CTaJI0 MOXKJIMBUM 3aBJIsIKU 10sB1 B «ProZorro» enexkrponHoro xabinery J{ACY, uepes sikuii 31iiic-
HIOETBCS MOHITOPUHT MyOTIYHKX 3aKyiBelb. B elekTpoHHMI KaOiHeT iHTerpoBaHa CHCTeMa PU3UK-1H-
nuKaropiB. BoHa MOHITOPUTB BCi 3aKyIIiBII Ta Y pa3i BUSBJICHHS IiIO3PIIUX TECHACPIB aBTOMATHYHO
HaJICWJIaE X Ha MEPEeBipKy JAepkaBHUM aynutopaM. Cucrema pearye Ha 35 pusuk-iHaukaropis [16], ski
Oynu Bu3HaueHi y [lepesniky aBTOMaTHYHHUX 1HIUKATOPIB PU3HKIB, IKUI 3aTBEpKEHUN Haka3oM MiHic-
tepcTBa (inanciB Ykpainu 28 xostH 2020 poky Ne 647 [17].

PimeHHs npo 1mo4aTok MOHITOPHHTY 3aKyMiBIli NpUiiMae KepiBHUK/3aCTYIHUK KepiBHHKa (200
YIIOBHOBaXKEHA KEPIBHUKOM 0co0a) TepuropiansHoro oprany JACY. PimreHHS mpo modaTtox MOHITO-
PHHTY OIPIITIONHIOEThCS B «ProZorro» mpotarom 2 pobounx AHIB TepuTopiansHuM opraHom JACY i3
3a3HavYeHHAM HAacTyIHOI iH(OpMaIii: HoMep OrOJOIIEHHS PO MPOBEACHHS KOHKYPEHTHOT IPOLeypu
3aKyMiBIIi; Ta/ab0 HOMEp MOBIIOMIJICHHS ITPO HaMIp YKIJIACTH JIOTOBIp MPO 3aKyIIBIIO y pasi 3aCTOCY-
BaHHS NIEPErOBOPHOI MPOLIEAYPH 3aKYIiBIIi; ONUC MiACTaB AJIs 301MCHEHHSI MOHITOPHHTY 3aKymiBii [9].
Jlpyra crazis — aHaJliTU4HA, JUIS aHaJli3yBaHHS JaHMX, 110 CBIIYaTh IIPO O3HAKH HopylIeHs, JACY
MOXe BHKOPHCTOBYBATH HACTYIIHI JuKepena: indopMartis 3 «ProZorroy; iHpopmais 3 €MHAX JiepiKaB-
HUX peecTpiB; iHpopMmauis 3 6a3 naHux, Binkpurux At gocryny JACY; naui oprais aepaBHOI Biia-
JtH, MIiCLICBOTO CaMOBPSI/lyBaHHSI, HiANPUEMCTB, yCTAHOB, OPraHi3alliil, 3AMOBHUKIB Ta II0CTAa4albHIKIB
y mpoleypax 3aKyIiBelb, o MOXYTh OyTH OTpuMaHi TepuTopianbHumu opranamu JJTACY [16].

TepMiH NIPOBEJICHHSI MOHITOPUHTY HE MOXKE MEePEBHIYBaTh 15 poOOYMX JHIB 3 HACTYITHOTO PO-
60uoro AHS BiJ JaTH ONPUIIONHEHHS PIICHHS IIPO MOYaTOK MOHITOPUHTY 3aKymiBii B «ProZorroy. ITix
4yac MOHITOpHHTY TeputopianbHuii opran JIACY mae npaBo yepe3 cucremy «ProZorro» 3anuTyBatu
y 3aMOBHHKa ITOSCHEHHS (iH(popMaNito, JTOKYMEHTH) OO NPUHHATHX PilllcHb Ta/ab0 BYNHCHUX Aiif 9i
0e3isSUTBHOCTI, K1 € PEJAMETOM JOCHIDKEHHS B paMKaX MOHITOPUHTY TpOUEAypH 3akymiBii. [TpoTs-
roM 3 poOOoYMX JHIB 3 THS ONPHITIONHEHHS 3aIIUTY PO HAJaHHs MOSICHEHb 3aMOBHHK [TOBUHEH HA/IaTH
BIJINIOBI/IHI MTosicHeHHs (1H(OpMallito, JOKYMEHTH) B €JICKTPOHHOMY BUIJIS/I Yyepe3 0COOMCTHI KaOiHeT
Ha MaiaaH4uKy. J1o TOro *x, B MeXax LbOro TePMiHy 3aMOBHHUK Ma€ TIPaBO 3 BIACHOI iHII[IaTUBY Haaa-
BaTH TaKi mosicienus [16].

3a pesysbraTaMu IPOBEICHOr0 MOHITOPHHTY I10Caj0Ba 0coda TepuTopianbHoro oprany JIACY
CKJI/Ia€ Ta IIIACY€ BUCHOBOK IIPO PE3Y/IbTATH MOHITOPUHIY 3aKyIIBIIi (Jalli — BUCHOBOK), OTXKE IPO-
Leypa MOHITOPUHIY 3aKyIiBelb HEPEXOAUTh B HACTYIIHY CTaJlif0 — CKJIaJjaHHs BUCHOBKY. Brasauii
BHUCHOBOK 3aTBEPIKYEThCS KEPIBHUKOM/3aCTYITHUKOM KepiBHUKA TepHuTopiasibHOoro oprany JJACY.
®dopma BHCHOBKY ITPO PE3yNbTaTH MOHITOPHHTY MPOLEIYPH 3aKyIiBIi Ta MOPSIAKY HOTO 3alIOBHEHHS,
3aTBepIKeHUH Haka3oM MinicteperBa dinanciB Yipainu 08.09.2020 p. Ne 552 [17], sikuit onpuittogHio-
€Tbest B «ProZorro» npoTaroM 3 poGouux JHIB 3 JAHS HOro CKJIAJaHHS.

YV BUCHOBKY 000B’SI3KOBO 3a3HauatoThes: 1) HalilMeHyBaHHS 3aMOBHUKA, MiCLI€3HAXO/PKEHHSI, KOJL
€JIPTIOV; 2) Ha3Ba npeaMeTa 3aKyIiBiIi 13 3a3HAYCHHSIM KOy 3a €IMHHUM 3aKyIiBEIFHIM CIIOBHHKOM
Ta OYiKyBaHa BapTIiCTh; 3) YHIKaJbHUI HOMEp OTOJIOIICHHS PO MPOBEACHHS KOHKYPEHTHOT ITPOLeypH
3aKyTiBII, IPUCBOEHUH EIEKTPOHHOK CHCTEMORO 3aKyIiBelb, Ta/a00 yHIKaIbHUN HOMEP MOBITOMIICHHS
PO HAMIp YKJIACTH JJOTOBIp MPO 3aKyMIBIIIO y pa3i 3aCTOCYBaHHs NEPErOBOPHOI MPOIICAYPH 3aKyITiBIIi;
4) onuc NOpPYIIEHB; 5) 3000B’A3aHHS MIOAO IX YCYHEHHsS. Y BHCHOBKY MOXKE 3a3HAa4aTHCs J0JaTKOBA
iH(popmauis, Bu3HaueHa TeputopianbHuM opranom JACY. Skumo 3a pesyibTaraMu MOHITOPHHTY 3aKy-
1iBJli HE BUSIBIICHO IOPYLICHB, Y BUCHOBKY 3a3Ha4a€Thest iH(pOpMALLis PO iX BiACyTHICTb. SIKILO 1ix yac
MOHITOPHHTY, 32 Pe3yJIbTaTaMH SKOTO BHSBICHO O3HAKHM MOpPYIIEHHs, OyJI0 BiIMiHEHO TEHIEP UM BH-
3HAHO HOTO TakuM, 1110 He BinOyBcs, opran JJACY 3a3Havae onmuc nopyuieHHs 0e3 3000B’13aHHS 1010
YCYHEHHSI TaKOTO IOPYIICHHS. SIKIIO 3a pe3yabTaTaMi MOHITOPHHTY MPOLEIYPH 3aKyIiBii BUSBICHO
O3HAKH IOPYIICHHS 3aKOHOJABCTBA, BYKUTTS 3aXOAIB 00 SKUX HE HAJICKHUTh 10 KOMIIETCHLT oprany
JACY, 1po 11e NCbMOBO MOBIIOMJISIFOTBCS BIAMOBIHI JIepKaBHi opranu [16].

Hacrynna cranis — ue nepesipka JJACY BukoHaHHS 3aMOBHHKOM (DAKTy YCYHEHHsI BUSBICHUX
HOPYLLIEHB.

V pasi nminTBepmkeHHs TeputopiansHuM opranoM JACY dakty ycyHeHHS 3aMOBHHKOM TIOPY-
mieHb uepe3 «ProZorro» mporsrom 5 poOOYUX AHIB 3 JTHS ONPHIIFOAHCHHS ONPHIIFOIHCHHS BIAMOBII-
Hoi iHpopMmarii B «ProZorroy, ciyx0oBa (rmocamioa) ocoda 3aMOBHHKA Ta/a00 YHMOBHOBa)KeHA 0cola
3aMOBHMKA HE MPUTATa€ThCA IO aAMIHICTPAaTHBHOI BiANOBIZAaIbHOCTI 3a MOPYLIEHHS 3aKOHOIABCTBA
y cepi 3aKymiBesns 3 OPYIICHS, O OyJH YCYHYTi 3aMOBHHKOM Bi/IOBI/IHO JI0 BUCHOBKY [16].

Hacrynna crais mpoueaypu MOHITOPUHIY 3aKyIiBIli — BUHECCHHS PIlICHHS PO HPUTATHEHHS
91 He IPHUTATHCHHS 10 aJMiHICTpaTHBHOI BigmoBimambHOCTI 3aMoBHHKA. Tak, (akT migTBepIHKCHHS
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JACY ycyHeHHs OpYLIEeHb, 03HaYae, 110 3aMOBHUK He Oyae NPUTHYTUIl 10 aJAMiHICTpaTUBHOI BifMo-
BiJJAJILHOCTI 3a NOPYLIEHHS, sIKi Oy/In BUSIBIICHHI.

SIkio >k 3aMOBHUK HE YCYHYB BU3HAUY€HE Y BUCHOBKY HOPYIIEHHS, 1110 IPU3BEJIO 10 HEBUKOHAHHS
HUM BHMOT, TIepe10adeHnX MM 3aKOHOM, a TAKOK BUCHOBOK He OCKapyKeHo 10 cyay, oprad JACY mics
3aKiHYEHHS CTPOKY Ha OCKapKEeHHS JI0 CY/Y, 38 pe3y/IbTaTaMyd MOHITOPHHTY BUMHSIE i 010 MPUTSITHEH-
HS JI0 Q/IMIHICTPaTHBHOT BI/IMOBIIAIEHOCTI 3@ IOPYIIICHHSI 3aKOHOAABCTBA y cepi MmyOTiuHIX 3aKyITiBEIb.
Homep mpoToKoiy 3a3Ha4a€ThCsl B CIEKTPOHHINM CHCTEMI 3aKyIiBeJIb HACTYITHOTO PoOOYOro AHS 3 JHS
CKJIaJIlaHHsl [IPOTOKOJLY, A TAKOK 3a3HAYAIOTECS 1aTa Ta HOMEp BIJIKPHTTS IPOBAKCHHS Y CIIPABI POTATOM
HACTYITHOIO POOOYOrO JIHs 3 IHS OTPUMAHHS 1chopMau11 TPO BIIKPHTTs TAKOIO NPOBALKSHHS [16].

®axy/nbTaTHBHA CTAJlisl — OCKAPXKCHHs AiH i pilleHb Cy6’exTiB KOHTPOJILHO-HATIISI0BOT JSITBHO-
CTi, MOXKE BIIOyTHCS SIK Ha PIIICHHS PO MOYATOK MOHITOPHHTY TaK i Ha 1HII i i pilieHHs.

V pasi He3roau 3aMOBHHUKA 3 iH()OpPMAIIi€r0, BUKIAJICHOK Y BUCHOBKY, BIH Ma€ MPaBO OCKAPIKU-
TH BUCHOBOK 70 cyay mpotsiroM 10 poOoumx AHIB 3 JHS HOTO ONPHIIOAHEHHS, PO IO 3a3HAYAETHCS
B €JICKTPOHHIH cHCTeMi 3aKyHiBeIb MPOTITOM HACTYIHOTO POOOYOro IHS 3 THS OCKAPKEHHSI BUCHOBKY
JI0 Cy[y. 3aMOBHUK 3a3HaUa€ B €JICKTPOHHIN CHCTEMI 3aKyIiBeJIb IIPO BiAKPUTTS IPOBADKCHHS y CIIPaBi
MPOTATOM HACTYITHOTO poOOYOro JHS 3 THS OTPUMAHHS iH(pOPMAii PO BIIKPUTTS TAKOTO IIPOBAHKCH-
HSl Ta HOMEP TaKoro NpoBaKeHHs [16].

Skimo AMKY nipuiiHsito 710 po3nisay ckapry, TepuropiansHuii oprad JJACY He npuiimae pi-
IICHHS PO MOYaTOK MOHITOPHHIY 3aKyMiBIIi OO0 THX MOPYIICHK/OOCTABUH/MIACTAB, SKi Oynu abo
€ ipeameToM posrsiny AMKY, HezanexxHo Bij npuitHatoro AMKY pilieHHs 1110710 TaKuX MOpyIIeHb/
oOcraBun/miacTas. Sxkumo AMKY npuiiHATO 10 po3IIsLy CKapry, Micis NPUHHATTS PillleHHs Ipo Io-
YaTOK MOHITOPUHIY 3aKyIiBJIi YM Micist OnmyOsiKyBaHHs BUCHOBKY: 1) IPOTArOM HAaCTYIHOrO poOo4oro
JIHS 3 JHS PO3MIIICHHS CKapTd KEePiBHUK/3aCTYITHHK KepiBHUKA TepuTopiansHoro oprany JACY mo
MOMEHTY omyOinikyBanHs pimeHHs AMKY 3ynuHse cBoe pilieHHS 3 BIAMOBITHUM MOBITOMICHHIM
B «ProZorro»; 2) 3aMOBHHUK 10 MOMEHTY omyOmikyBaHHs pimneHHss AMKY 3ynuHse BUKOHAHHS 30-
0O0B’sI3aHb II0JI0 YCYHEHHS MOPYIICHb Y BUCHOBKY II0/I0 TUX MOPYIICHb/ 00CTABUH/IIIICTAB, SKi CTAJIN
npeamerom posnisiy AMKY, 3 BinnoBigHUM noBioMiaeHHsIM B «ProZorroy» [18].

ITicns onprttoguenHs pimenHss AMKY 3aMOBHUK ycyBaeTe Ti IOPYIICHHS, 1[0 HAaBEAEH] y BUC-
HOBKY JIACY, o He Oy nipeamerom posrisiny AMKY. V pasi ockapxenns 1o cyny pimenns AMKY —
PIlLICHHS IPO TOYATOK MOHITOPHHIY 3aKyIiBili He NPUAMAETHCS LIOAO TUX MOPYLICHE/O6CTaBUH/Ti-
CTaB, siKi Oys11 260 € IPEAMETOM CYZI0BOTO PO3IIIsiAy. Y pasi HAsIBHOCTI HiZCTaB U1l MOHITOPUHY, sIKi He
6me npeameroM posrissay AMKY ta/a6o ockapikeHHs y CynoBoMy mopsiiky pimenHss AMKY, piteHHs
PO MOYaTOK MOHITOPHUHTY 3aKyIIBIII II0JI0 1HIIKX O3HAK MOPYIICHb TPUIHMAETHCS TTCISI OTPHITIOIHEH-
Hs pimieHHst AMKY Ha prozorro.gov.ua abo micist HaOpaHHS PIllICHHSM Cyly 3aKOHHOT cuitH [ 18].

Otxe, cTazist OCKap>KEeHHs A1l Ta pillieHb cy0’ €KTiB KOHTPOIbHO-HAIIAA0BOI JisUILHOCTI Y c(e-
pi myOniyHUX 3aKymiBeNb € (paKyIbTaTUBHOK Ta MOXKE CTOCYBAaTUCh SIK PILEHb PO IOYATOK MOHITO-
PHHTY, TaK 1 IHIIKX JAifl Ta pilieHb cy0’€KTiB KOHTPOJIbHO-HAIAIOBOI MIsUTBHOCTI y cdepi myOmiaHux
3aKymiBenb. BoHa peanizyeTbesi B CyIOBOMY TOPSAKY (IOIAHHS TO30BY IO Cydy) abo B I03acCylOBY
MOPSIIKY — aIMIHICTPaTUBHOMY (TTOJIaHHS CKapTH 10 AHTMMOHOIIOJILHOTO KOMITETY YKpaiHn).

BucHoBku. OTxe, aMiHICTPAaTHBHI MPOIEIYPH KOHTPOJIBHO-HAMISIOBOI JisIbHOCTI y cdepi
myONiYHUX 3aKyIiBelb, HE3BAKAIOUM Ha OKPEMi CBOI 0COOIMBOCTI, B LIJIOMY MOXYTh OyTH BinHece-
Hi JI0 YHCIIa FOPUANYHKX IPOLECIB, IO Peai3yloTheCs Yepes3 CYKyIHICTh OC/II0BHO 3MIHHAX CTaJIii.
OcobmBHii pO3BUTOK Hapasi Ma€ MPOLELypa MOHITOPUHTY, a/DKe ONOCEPEIKOBYE TOPSIOK peanizamii
KOHTPOJIbHO-HAIII0BHX CIOCOGIB JOTPHMAHHS Y4aCHUKAMH IyOMIiYHUX 3aKyIlBe/b 3aKOHOABCTBA
Ha BCiX eramax ii MpoBeAeHHS — IUTaHYBaHHS, KOHKYPCY, ayKIiOHY, YKJIaJaHHsS goroBopy. Cramissmu
MIPOIIEYPH MOHITOPHHTY 3aKyIiBii €: 1) mopyrieHHs; 2) 3’sacyBaHHs 00CTaBUH (aHATITHYHUIA aHaIi3);
3) ckiaiaHHs BUCHOBKY; 4) MepeBipka BUKOHAHHS PIIICHHS; 5) BUHECCHHS PILICHHS MPO TPUTATHEH-
Hs JI0 aJIMiHICTPaTHBHOI BI/IMOBIANBHOCTI UM Hi; 6) OCKap>KEHHS JIiil Ta pillieHb Cy0 €KTIB KOHTPOJIb-
HO-HaIIA10BO1 JisIbHOCTI ((haKyabTaTHBHA CTalis).

Cnucok BUKOPUCTAHMX JKepeJt:

1. T'apkymra JI. C. KonTponbHO-Hamsg10Ba npoueaypa. JKypran cxionoesponeticbkoeo npasd,
2019. Ne 63. C. 205-210.

2. boiiko 1. B. O. T. 3uma, O. M. ConosiioBa. AnmiHicTpatuBHa npoueaypa. Xapkis: [Ipaso,
2017. 132 c.

3. I'aminuna H. B. AnwminicTparuBHa nIpoueypa sIK IHCTUTYT aAMIHICTPAaTUBHOIO IIpOLEC-
cy. @opym npasa, 2010. Ne 4. C. 163-177.

65



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

4. IlinkeBuy H. C. AqmiHiCTpaTHHBHO-IIPAaBOBE 3a0€3M1€UCHHS TOBODKEHHS 3 BIIXOaMU: JTUC. ...
kaHJ. ropua. Hayk: 12.00.07. Kues, 2019. 289 c.

5. IIpo apMiHicTpaTUBHY Npouenypy: 3akoH Ykpainu Big 17 mororo 2022 poky Ne 2073-IX.

6. 3onotyxina JI. O. 3axuct myOIiqHOr0 iHTEpeCy y aIMiHICTPATHBHOMY HOPSIKY: TIEPCIEKTUBH
YIOCKOHAJICHHST YMHHOTO 3aKOHOJABCTBA YKpaiHu. /Ipaso i cycninbcmeso, 2019. Ne 4. C. 185-191.

7. UN Procurement Practitioner&apos;s Handbook (PPH). UN, 2017. URL: https://www.ungm.
org/Shared/KnowledgeCenter/Pages/PPH2

8. AnMiHiCcTpaTHBHA IpOLEIypa Ta aIMiHICTPATUBHI MOCTyry. 3apyOlKHUMA JOCBiA 1 TPOMO3HLIT
quist Ykpainu. Aprop— ynop. B. I1. Tumomyk. K.: ®axt, 2003. 496 c.

9. Ipo my6miuHi 3aKymiBii: 3akoH Ykpainu Bix 25.12.2015 p. Ne 922-VIIIL.

10. Pernmament PaxynkoBoi nanaru: pitneHHs: PaxynkoBoi manaru Bin 28.08.2018 p. No 22-7.

11. TIpo 3arBepkeHHsT HOPMU BHCHOBKY PO PE3YJIBTATH MOHITOPHUHTY IPOIEIYPH 3aKyIIiBi
Ta nopsiIKy ioro 3anoBHeHHs: Haka3 MinictepcTtBa dinanciB Ykpainu Big 08.09.2020 p. Ne 552.

12. T'yoepcebka H. JI. Cranii agMiHICTpaTUBHUX MPOLEAYpP: MOHATTS Ta BUAU. Haykosuil 6icHux
Vorceopoocwrozo nayionanvnozo ynisepcumemy, 2015. Cepis IIpaso. Bum. 32. T. 3. C. 11-16.

13. Hectepenko K. O. Crapii npoueaypu HaOyTTs cTarycy OixeHIs B Ykpaini. [Tiedennoykpain-
cokutl npaguuyuti yaconuc. 2012. Ne 4. C. 6-10.

14. 3omoryxina JI. O. 3axuct myOiivHOTO iHTEpECy y aJIMiHICTPATUBHOMY MOPSIKY: IEPCIeK-
THUBH yAOCKOHAJIEHHS] YNHHOTO 3aKOHO/IaBCTBA YKpaiHu. [lpaeso i cycninbcmeo, 2019. Ne 4. C. 185-191.

15. Tumoderok A. ITyOmiyni 3akymiBmi aas HOBeHbKHX. Transparency International Ukraine,
2020. URL: https://ti-ukraine.org/blogs/publichni-zakupivli-dlya-novenkyh/

16. Kynuk JI. Pobora cuctemn pusuk-inaukaropis ta monitopunr JJACY. PROZORRO IH-
®OBOKC, 01.04.2019. URL: https://infobox.prozorro.org/updates/robota-sistemi-rizik-indikatoriv-ta-
monitoring-dasu

17. Tlepenik aBTOMaTHYHMX 1HIUKATOPIB PU3MKIB: Haka3 MiHictepcTBa (iHaHCIB YKpaiHU Bif
28.10.2020 p. Ne 647. URL: https://zakon.rada.gov.ua/laws/show/z1285-20#n4

18. MouitopuHr [Jep>xkaBHOI ayauTopebkoi ciyxOu  VYipainn (JACY), 2020. URL:
https://infobox.prozorro.org/articles/uvaga-monitoring-abo-perevirki-po-novomu-derzhavnoji-
auditorskoji-sluzhbi-ukrajini-dasu

66



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

V]IK 323.3:057.34.342.9
DOI https://doi.org/10.32844/2618-1258.2024.5.13

JYIIY C.C.
BUJIU MATEPIAJIbHOI BIATTOBIJTAJILHOCTI JEPXKABHUX CJYKBOBIIIB
TYPES OF MATERIAL LIABILITY OF STATE SERVANTS

CrarTts MpUCBSYCHA JTOCIIDKCHHIO BUJIIB MaTepiaibHOI BiMOBIIAIBHOCTI JepKaB-
HUX CITy’KOO0BI[iB. BcTaHOBIICHO, 10 MaTepianbHa BiAMOBIIANBHICTh € OAHUM i3 BUJIIB
FOPUJIMYHOT BIMOBIAIILHOCTI JICP)KaBHUX CITYy:KOOBIIIB, 3aKOHOJIABUE O(OPMIICHHS
K01 3aBEpIIUIIOCH 3 MPUUHATTAM 3akoHy Ykpainu «IIpo mepxkaBHy ciryxOy» 2015 p.
BuokpemiieHo BiacTHBI MarepiajbHil BIANOBIAIBHOCTI 0COOIMBOCTI, 30KpeMa TaKi,
SIK: MOXITUBICTh IPUTSATHEHHS JI0 Hel AepP)KaBHUX CITY)KOOBIIB HE3aJICKHO BiJl IPUTST-
HEHHSI 10 1HIIIMX BHJIIB IOPHIUYHOI BiIOBIAAIBHOCTI, 30KpeMa AUCIUILTIHAPHOT, a/iMi-
HICTPAaTHBHOI YW KPUMIHAJIBHOI, Ta KOMIICHCYBaHHS MaTepialbHOT Ta MOPaIbHOI HIKO-
T, 3aI0J(ISTHOT (DI3UYHUM Ta FOPUANYHAM 0c00aM HE3aKOHHUMH PIllICHHSIMH, TisIMUA 9K
0e3IISUTBHICTIO JIEPKaBHOTO CITYKOOBIIS M1 4ac 3/1iHCHEHHS! HUMHU CBOTX TTOBHOBa)KEHb.

3anponoHOBaHO MOJII MaTepianbHOI BiANOBIAAIBHOCTI AEPKABHUX CIYKOOBLIB Y
3aJISKHOCTI BiJI CIPSIMOBAHOCTI Ta IIPABOBOTO PETyJIIOBaHHsA Ha: 1) 3arajbHy — BU3Haua-
€THCsI TIOJNIOKEHHSAMH 3aKOHOJIABCTBA MPO MPALIO Ta Nepeadadae BiIIKOyBaHHS IKOMIH,
3aBIaHoOl JIepPXKABHUM CIIY)KOOBIIEM OpraHy Jep)KaBHOI BIIaJH, y SIKOMY 3iHCHIOETHCS
MIPOXOIKEHHS CITY>KOM Ta MOYKEe OyTH ITOBHOIO (3aCTOCOBYETBCS Y TIOBHOMY PO3MIipi KO-
M, 3aMOMISIHOT 3 BUHU JICPYKABHOTO CITY>KOOBIIS JIEPKABHOMY OpraHy) Ta OOMEXKEHO
(3aCTOCOBYETBCS y PO3MIpI MPSAMOT AIMCHOT MIKOJM, ajne He OlIble CBOTO CEpeaHbOTO
MICSIYHOIO 3apo0iTKy); 2) cHeliajlbHy — BU3HAUA€ThCS IIOJOXKEHHSIMU 3aKOHOAABCTBA
IIpo JeprkaBHY CIIyKOy Ta HACTa€ y BHIIQJKY 3allOisTHHS MaTepialbHOI Ta MOpPAIbHOT
KoM (PI3MYHUM Ta IOPUIUYHUM 0CO0aM HE3aKOHHUMHU PIIICHHSIMH, TIsIMH 9i Oe3/Ii-
STTHICTIO JICPIKABHHUX CIIY)KOOBIIIB IMiJ] Yac 3/1iHCHEHHST HUMH CBOIX MOBHOBaXKCHb, Ta
MOske OyTH TOBHOIO (3aCTOCOBYETHCS 3 3aTaIbHUM IIPABHJIOM Y IOBHOMY 00CsI31 LIIKOAH,
3aIo[isTHOT IeprKaBi BHACIIIOK HEHAJIC)KHOTO BUKOHAHHS HUM TOCAJOBUX 000B’A3KIB) 1
YaCTKOBOIO (3aCTOCOBYETHCS 32 HAsSBHOCTI BIANOBIIHUX OOCTaBHH, Y 3B’SI3KY 3 SIKUMH
MIOBHE BiJIIIKOYBaHHS P KaBHUM CITy>KOOBILIEM LIKOAX OyJe HEOOIPYHTOBaHUM), a Ta-
KO 32CTOCOBYBATHCH Y JOCYA0BOMY (Y BCIX BHITAJIKaX BiJIIKOYBaHHS IIKOIH, 3aMOIisI-
HOT JIeprKaBi IepKaBHUM CITYKOOBILIEM) Ta CyI0BOMY (Y pa3i HEBIIIIKOYBaHHS KON Y
JOCYIOBOMY HOPSAKY IUIIXOM 3BEPHEHHS KepiBHUKA JIEP)KaBHOT CIY>KOU 3 TO30BOM 10
CYIY, KU PO3TISIAETHCS 3@ MPABUIIAMHU aIMIHICTPATHBHOTO CYJIOUYHHCTBA) MOPS/IKAX.

3arnponoHOBaHO BHECTH 3MiHH JI0 MOJOXKEHb 4. 2 cT. 81 3akony Ykpainu «IIpo nep-
JKaBHY CIY)KOy» IIUISIXOM BUKITFOUCHHSI CIIOBA «TaKOXO).

Knrouogi cnosa: mamepianvha 8i0nogioanbHicme, 0epicagua ciyxcoa, oepicasHull
cyarcboseyb, 3aKOH0OABCIBO NPO 0EPICABHY CYHCOY, MAMEPIATbHA UKOOd, MOPATLHA
wKooa.

The article is devoted to the study of the types of material liability of state servants. It
is established that material liability is one of the types of legal liability of state servants,
the legislative registration of which was completed with the adoption of the Law of
Ukraine "On State Service" in 2015. The peculiarities inherent in material liability are
highlighted, in particular, such as the possibility of bringing state servants to it regardless
of bringing them to other types of legal liability, in particular disciplinary, administrative
or criminal, and compensation for material and moral damage caused to individuals and
legal entities by illegal decisions, actions or inaction of a state servant during the exercise
of their powers.

© JIVITY C.C. —3100yBay cryrnens nokropa ¢inocodii (MiKHApOIHHUIT I'yMaHITAPHUN YHIBEPCHTET)
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It is proposed to divide the material liability of state servants depending on the focus
and legal regulation into: 1) general — provided for by the provisions of labor legislation
and provides for compensation for damage caused by a state servant to the state body in
which state service is carried out and can be full (applied in the full amount of damage
caused through the fault of the state servant to the state body) and limited (applied in
the amount of direct actual damage, but not more than his average monthly earnings);
2) special — provided for by the provisions of the legislation on state service and occurs
in the event of causing material and moral damage to individuals and legal entities by
illegal decisions, actions or inaction of state servants during the exercise of their powers,
and can be full (applied as a general rule to the full extent of the damage caused to the
state as a result of improper performance of official duties by them) and partial (applied
in the presence of relevant circumstances in connection with which full compensation
for damage by a state servant would be unjustified), as well as applied in pre-trial (in
all cases of compensation for damage caused to the state by a state servant) and judicial
(in the event of failure to compensate for damage in the pre-trial procedure by filing a
lawsuit with the court of the head of the state service, which is considered according to
the rules of administrative justice) procedures.

It is proposed to amend the provisions of Part 2 of Article 81 of the Law of Ukraine
"On State Service" by deleting the word "also".

Key words: material liability, state service, state servant, state service legislation,
material damage, moral damage.

Beryn. MarepiajibHa BiNOBIANBHICTD SK OJMH 13 BUIIB FOPHIUYHOI BiAMOBIIAIBHOCTI, JI0
SIKHX MOKe OyTH IPHUTATHYTO AEP>KaBHOTO CIIYKOOBILS, BUMArae: Imo-neplie, Hale)XHOTo IPaBoOBOTO pe-
T'YJIIOBAHHS, 3 YIIOPS/IKYBaHHSM ITiZICTaB, OPSIJIKY Ta YMOB, 38 HASIBHOCTI SIKMX JIEP)KABHOTO CITY>KOOBIIS
MOKe OyTH MPUTSTHYTO J10 Hei, Ta, HO-Apyre, GopMyBaHHs PaBO3acTOCOBHOI MPAKTHKH.

TpuBanuii yac MatepiaibHa BIANOBINAIBHICTE AEPKABHUX CILy’KOOBLIB, SIK B/ FOPUAHYHOT Bill-
MOBITAJIBHOCTI, 3aJMIIATACh HE TUTBKH HOPMATHBHO HEBPETYIHOBAHOIO Ha piBHI npod)mbﬁoro 3aKOHY,
ae i He HeJOOIIHeHa B TPaBO3aCTOCOBHIN MPAKTHII. 3a3HadeHe 00yMOBHIIO Te, IO el BHI IOpUANI-
HOT BiJINIOBIAJILHOCTI MaiKe HEe 3aCTOCOBYBABCS JI0 JCPKABHHUX CIYKOOBIIB. Pa3oM 3 THM, BIacTh-
Bi MarepiaibHii BiINOBIJAIILHOCTI OCOOIUBOCTI, 30KpeMa TakKi, sIK: MOXIJIMBICTh NPUTSTHEHHS 10 Hel
JIEpXKaBHUX CITYKOOBIIIB HE3aJI€KHO BiJl IPUTATHEHHS /10 1HIIUX BUIB IOPUAMYHOT BiAMNOBIAIBHOCTI,
30KpeMa JUCHUILTIHAPHOI, aMIHICTPaTUBHOI Y1 KPHUMiHAJIBHOI, Ta KOMIICHCYBAaHHS MaTepiajibHOI Ta
MOPAJIBHOI IIKOJIH, 3aMOisTHOT (Pi3MYHUM Ta FOPUIMIHAM 0co0aM HE3aKOHHUMHU PIllICHHSIMU, JiIMH 91
0C3MIsSUTBHICTIO JICPIKABHOTO CITYKOOBIIS ITi]1 Yac 3iHCHEHHS HUMHU CBOTX MMOBHOBAXKCHB, CBIIUYATh PO
HEOOXITHICTH ii OiIbIll €PEKTHBHOTO 3aCTOCYBAHHS HA TPAKTHIII.

Knacudikariisi, ik BiJIoM0, € 000B’SI3KOBOIO TTiJl Yac JOCIIKEHHS Oy/Ib-sIKOTO SIBUINA, OCKIJTBKH
JI03BOJIsIE BCEOIYHO PO3KPUTHU HOTO 3MICT, 3TPYIyBaTH O3HAKH Ta MiAKPECIUTH IPUTaMaHHi 0COOIHBOC-
Ti. He € BUKIIIOUEHHS 1 MaTepialibHa BiANOBIJAIbHICTb JEP:KaBHUX CIIyKOOBILIB, BUOKPEMIICHHS BUJIB
SIKOT CLIPUSITUME BIIOPSIIKYBAHHIO 3aKOHO/IABUO BU3HAYCHUX Ii/ICTAB MaTepiaibHOI BiIIOBIIAILHOCTI Ta
BHU3HAUCHHIO CTaHy 3aKOHOJABYOTO PETyIIIOBaHHS.

AHaJIi3 0CTaHHIX J0C/iKeHb Ta myoiikamiii. BiTHOCHHH, 1110 CKJIAAAIOTHCS 1] 9ac BCTYILY,
MIPOXOKEHHS Ta MPUIMHEHHSI IepyKaBHOT CITYKOH, Y TOMY YHCIIi [IOJI0 IPUTSATHEHHS ASPKABHUX CITYXK-
OOBIIIB JI0 MaTepianbHOT BiANMOBifabHOCTI, nociimkyBanu JI. P. Bina-Tiynoga, A. 1. bepiay, F0.C. [la-
HuwieHko-Herapa, O. O. €pmak, C. B. Kisanos, T. O. Konomoers, B. K. Konmakos, A. F0. KopoTkux,
B. JI. Koctiok, P. B. Herapa, 1. B. Ilpuiimauenko, A. M. Coupkuit, O. M. Crenp Ta iH. [Ipote, Buau
MarepiajabHOT BiIMOBIJAIILHOCTI IEPYKABHUX CITY)KOOBIIB 3QJIMIIAIOTHCS HEOCTATHBO JIOCIIKEHUMH.

IocTanoBka 3aB1aHHsA. MeTOIO CTATTi € BUOKPEMIICHHS BUJIIB MaTepiajibHOT BIIIIOBIIaIbHOCTI
JIepKaBHUX CITY>KOOBIIIB Ta X XapaKTEpPUCTHKA 32 YUHHUM 3aKOHOABCTBOM IIPO JIEPHKABHY CIYXOY.

Pe3yabraTu pociigkeHHsi. MatepiajibHiil BIAMOBINANIBHOCTI JICPYKABHUX CIIY>KOOBIIB MpH-
CBSUCHO MOJIOKeHHs CT. ¢T. 80—82 rmaru 3 posainy VIII «/lucuumiinapHa Ta MarepiajibHa BiJIMOBi-
JTANIBHICTD JIEPKAaBHUX CIYKO0BLIB» 3akoHy Ykpainu «[Ipo mepxkaBHy ciyxOy» (mani — 3akon) [1].
Criji 3a3Ha4MTH, 110 HOPMaMK 3aKOHY YIIEpIIe Mepe0aueHo MOJ0KEHHS MI0/I0 BIIIKOYBaHHS Maii-
HOBOI Ta MOPAJIbHOT LIKO/H ICPKABHIMHU CJTY)KOOBLIAMH 111 4aC 3/[IiCHCHHS HMHU CBOIX IIOBHOBA)KCHb
[2, c. 510], ockinbkn nonepeni mpodinbhi 3akonn Ykpainu «IIpo nepxkasHy ciyxOy» 1993 p. [3] ra
2011 p. [4] HE MiCTHIIM MPUTIKMCH IOAO BPETYITIOBAHHS 3a3HAYECHHUX ITHTaHb. Y KOHTEKCTI noplBHﬂHHs{
MoJIOKEHb 3aKkoHy Ta 3akoHy Ykpainu «IIpo mepxkaBHy ciyx0Oy» 2011 p. [4] ciix BigMITUTH 3MiHY
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HiIXOMY SIK 10 3MICTOBHOTO BPETYIIOBAHHS, TaK 1 IO CTPYKTYPHOTO PO3MIIIEHHS MOJOKEHb, IPUCBS-
YEeHUX MarepiajibHiil BinnosigambHOCTI. SIkimo y 3akoni 2011 p. NOHATTS «MaTepiaibHa BiANOBINAIIb-
HICTB» B3araji He BXKHBAJIOCh (BUKOPUCTOBYBAJIOCH MOHATTS «MaiiHOBa MIKOJa»), a cT. 60, mpucBsyeHa
BIiJIIIKOTYBaHHIO IIIKOJH JIEPKaBHUM CITyKOOoBIieM posramoByBanack y poszaini VI «/uciurutinapaa
Ta MallHOBa BI/IMOBIAJILHICTH JEPKABHOTO CITY>KOOBIIS», TO B 3aKOHI MarepiajbHy BiIIOBIIaIbHICTH
JIepKaBHUX CITYKOOBIIIB OyJI0 HE TUILKK (POPMaTi30BaHO, a i BUIICHO Y OKPEMHH i IPO3ILI.

VY 3B’513Ky 3 IUM, caMe 3 IPUHHATTSIM 3aKOHY 3aBEpIIMIOCH 3aKOHOaBYe O(OPMIICHHS MaTepi-
allbHOI BIMOBI/IATILHOCTI SIK OKPEMOTO BUJY IOPHMYHOI BiMOBIAIBHOCT JIepIKaBHUX CiryK0O0BILIB.

AHalii3 monoxeHs Cr. ¢r. 80-82 3akony [1], siki npucsieHo MaTeplaJ'ILHlI/I BIJ[ITOBI/[A/ILHOCTI
JIepKaBHUX CIIY’KOOBIIB, TO3BOJIsIE BHOKPEMUTH TaKi BHIM MaTepiallbHOI BiIIIOBINAIBHOCTI IepIKaBHIX
CITy’KOOBIIIB.

(1) ¥V 3anexHoCTI Bil po3Mipy BiJIIKOAYBaHHS INKOAM, 3AIOIISHOI Aep:KaBl BHACIIIOK HEHa-
JIS)KHOTO BUKOHAHHS JICP)KaBHUM CITY>KOOBIIEM MOCA0BUX 000B’S3KIB, MaTepiajibHa BiIOBIAAIbHICT
JICPXKABHUX CITy’KOOBIIIB MOAIAETHCS HA [TOBHY Ta YaCTKOBY'.

IloBHa MarepiasibHa BIANOBIJANBHICTh Hependadae BiALIKOAYBaHHS JEP:KaBHUM CILy>KOOBLEM
KO/, 3aITOJISTHOT IepyKaBi BHACIIIOK HEHAJIGKHOTO BUKOHAHHS HUM IOCAJIOBUX OOOB’SI3KIB, y TOB-
HOMY 00cs3i. Llei B MarepiaibHOT BiIMOBITANIBHICTD ACPIKABHUX CIYKOOBIIIB 3aCTOCOBYETHCS 3a 3a-
raJlbHUM MPAaBUJIOM, OCKiIbKH 4. 1 cT. 80 3akoHy mependadeHo, 110 JAepKaBHUN CITyKOOBEIb 30008’ s1-
3aHUH BiAIIKOAYBATH JEPrKaBi IIKOY, 3aMO/iSIHY BHACIIIOK HEHAIE)KHOTO BUKOHAHHS HUM I10CaJOBUX
000B’s13KiB [1], TOOTO Ipe3loMy€eThCsI 0OOB’SI3KOBICTh BiJIIKOIYBAaHHS Y IOBHOMY 0OCSI31 3anoAisHOl
LIKOAH.

BuzHavueHHs po3Mipy IIKOIH, sika TOBHHHA OyTH BiANIKOIOBaHA JJOPIBHIOE MaTepialbHii Ta MO-
payIbHI# IIKO/I, 3aTO/TisIHIN BHACIIIOK HEHAJIC)KHOTO BUKOHAHHS JICP)KABHUM CITYKOOBILIEM TOCAT0BUX
000B’s3KIB, Ta siKa OyJ1a BiJIIKOJOBAHO 32 PaXyHOK JIepyKaBH. [HIIMMU CIIOBAaMHU, BPAXOBYIOUH 3MICT I10-
noxeHb 4. 1 ¢T. 80 Ta u. 1 ct. 81 3aKoHy, SKIIO JepKaBHUM CITyKOOBIIEM ITiJ] YaC BUKOHAHHS MTOCAI0BUX
000B’s3KiB OyJ10 3aMOAisIHO MIKOAY 0C00i, 1 1Ie BCTAHOBJICHO, HANIPUKJIA] PILLICHHSM Cyay, Taka LIKoJIa
BIJIIIKOJJOBY€ETHCS JEPIKABOI0. Y CBOIO Uepry, JepikaBHUIl cay:k00Belb 3000B’s13aHUI BiAIIKOAYBaTU
JieprKaBi IONepeIHbO BIAIKOAOBAHY JEP:KaBOIO ILIKOLY 0c001, siKiil 1i Oyio 3aBrano. O4eBUIHO, 110 IPU
IBOMY JIeprKaBa IparHe JHIIe KOMIIEHCYBaTH IIOHECeHI BUTPATH Ha BIANIKOAYBaHHSI KO, 3aMOMISTHOT
BHACJIIJIOK HEHAJIC)KHOTO BUKOHAHHS JIEPIKaBHUM CITy>KOOBIIEM TOCAIOBUX 00OB’SI3KiB, 3a paXyHOK Ta-
KOTO JIEP’KaBHOTO CITy>KOOBIIS.

B 1boMy acnexTi He3pOo3yMiMM BUAAETHCS MOJOKEHHS 4. 2 ¢T. 81 3aKoHy, BiIIOBITHO 10 SKOTO
«UIKOZIOI0, 3aMOISHOIO AEPKABHUM CIIyKOOBLEM JEeprKaBi, € TaKOXK BUIUIAUEHE AEPHKABOIO BiIIKOIY-
BaHHSI LIIKOJIU, 3aIIOIsTHOT IepXKABHUM CITyKOOBIIEM TpeTiﬁ 0c001 BHACJIIJIOK HEHAJIEKHOTO BUKOHAHHS
HUM I10CaI0BHX 000B’s13KiB» [1]. BukopucranHs B 1ili HOPMi HOHATTS «TAKOkK» CBIAYATH IO T€, 1O 10
LIKO/IM, 3AIOIsIHOT AePXKABHUM CIIY)KOOBLEM JICPHKaBI, MOXKE BKIIOYATHCH | LIOCh HIE, AHIK BHILIA-
YeHe JIePKaBoIO BiANIKOAYBAHHS IIKOJIH, 3AITOISTHOT IepKaBHUM CITy>KOOBLIEM TpeTiit 0c06i BHACIIIOK
HEHAJIe)KHOTO BUKOHAHHS HUM ITOCATOBHX 000B’SI3KiB.

OkpiM TOro, IO 1€ 3arepeuyeThest MonoxkeHHAMH 4. 1 cT. 80 Ta u. 1 cT. 81 3akoHy, e TaKOX He
BIJINIOBiZIa€ METi MarepianbHOI BiIOBIAAIBLHOCTI JIEPKABHUX CIIY>)KOOBIIIB — KOMIIEHCYBAaTH ITOHECEHI
JepKaBOIO BUTPATH. 3 1HIIOrO OOKY, BLACYTHI IPaBOB1 M1ICTaBU 3apaxyBaHHS O LIKOIM, KA 3aI0jisHa
JICP’KaBHUM CITy>KOOBIIEM Jep)KaBi Ta BIAMOBIIHO Mae OyTH BIAIIKOJOBaHA HUM IHIIMX CYM, HIX Ti,
110 OyJy BUIUTAYCHI JICPKABOKO Y SIKOCTI BIIIIKOIYBAHHS IITIKOH, 3aMOISIHOT IEPKABHUM CITYKOOBIIEM
TpeTiit 0co0l BHACIIOK HEHAJIS)KHOTO BUKOHAHHS HUM OCaI0BUX 000B’s13KiB. BpaxoByroun 11e, He00-
X1IHO BHECTH 3MiHH JIO TIOJIOXKEHB 4. 2 CT. 81 3aKOHY IUISXOM BUKITFOYCHHS CIIOBA «TAKOKY.

YacrkoBa MarepiajbHa BiIMOBIJAIBHICTh — 3aCTOCOBYETHCS JIO JIEPXKABHHUX CIIY>KOOBIIB 3a
HasIBHOCTI BIJNOBIIHUX OOCTABUH Ta Iependavae BiALUIKOAYBAHHS IIKOIU y MEHIIOMY PO3MIipi Hixk ii
Oyio 3anogisHo. be3nocepennpo 1eil Bua MaTepiaabHOI BiANOBIAANBHOCT] y HOJIOKEHHAX 3aKOHY HE
3a3HAYAETHCS, aJIe OTOCEPEIKOBAHO HOTo nepe0ayeHo MojamKeHHIMH 4. 4 cT. 80 3akoHYy, 3TiHO 3 SKH-
MU MiJl yac BU3HAUCHHS PO3MIpy BiJIIKOLYBaHHS BPAaXOBYIOTbCS MaiHOBE CTaHOBHUILE IEP>KaBHOIO
Ci1y>0O0BLs, CHIBBIIHOIIEHHS PO3MIPY 3allOAISHOI MIKOAU A0 HOro 3apoOiTHOI IUIaTH, PU3UK BUHHK-
HEHHS [IIKO/IN, OCBIJI Iep>KaBHOI CITY)KOH, HaJlaHi Iep)KaBHOMY CITY»KOOBITIO HaKa3H (PO3MOPSIKEHHS ),
a TAKOXK 1HII 0OCTABUHM, y 3B’SI3Ky 3 SKMMH MOBHE BiJIIIKOJAYBAHHS JICPKABHUM CIIY)KOOBIIEM IITKOU

! TowinbHUM € BXKUTTSI CaMe TePMiHy «4acTKOBa», a HE HAIPUKIIAJL, TEPMiHy «OOMEKEHa», OCKIJIbKU Y Jia-
HOMY BHUIIQJIKy H€ThCs TPO HEMOBHE (YAaCTKOBE BiJ| 3aralbHOTO 00CATY) BiJIIKOAYBaHHS JEPIKABHUM CIIYKOOBLIEM
LIKOJIM, a OOMEeXKeHa MaTepialibHa BiMOBIAAIBHICTD Tiepe0adae iCHyBaHHS TIEBHOI MEXI1 BiJIIIKOYBaHHS ILIKOJIH.
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Oyne HeoOrpyHTOoBaHMM [1]. ¥V HayKOBO-NIPAKTHYHIN JIiTEpaTypi CIYLIHO MiAKPECIIOETHCS, 10 111 HOP-
Ma CTaTTi OOIPYHTOBYETLCS TUM, IO OCAAU JEPKABHOI CIy:KOU HE € 1JeHTUYHUMMU, TOOTO BOHU Pi3-
HATBCS 32 00CATOM IMOKJIQJIEHUX T0CAT0BUX 000B’SI3KiB (HABAaHTAXKEHHSM), PIBHEM BiJIOBINAIBHOCTI
3a HaJIOKHICTh IXHHOTO BUKOHAHHS 1 PU3UKOM BUHUKHEHHS IIKOIH, & TAKOX 338 PO3MipaMH IOCaJOBUX
okamiB [5, c. 635].

Cuiji TaKOXK 3BEPHYTH yBary Ha Te, 110 4. 4 cT. 80 3akoHy nependavyae mpuMipHUil Iepeltik TaKUX
00CTaBHH 1, IPU bOMY BaKJIMBO 3a3HAYUTH, LIO LICH MEPETiK He € BUYEPIHUM [2, ¢. 514], OCKiNbKH i1
yac BU3HAYECHHs PO3MIPY BiJIIKOTYBaHHS MOXYTb BPAaXOBYBAaTHCh TAKOXK iHIII OOCTaBHHU, Y 3B’SI3KY
3 SIKMMU IIOBHE BIJJIIKOLYBaHHS AEPAKABHUM CIIy:KOO0BLEM LIKOAH OyJe HeoOIpyHTOBaHUM. B niTeparypi
MPUKIAJIaMH TaKHX OOCTaBUH 3a3HAYAETHCS, SKIIO JEPKaBHUM CIY)KOOBIIEM, KU 3aIoisB IIKOLIY,
€ MaTH-OJJMHAuKa, 1[0 BUXOBYE KUIBKOX MITEH 3a BIJICYTHOCTI JOJATKOBHUX JDKEPEN JOXOJIB, TO CTST-
HEHHS yCi€l CyMH 3arloJlisSHOI KON MOXKE PO3MISAATHCh SIK HecrpaBemuse [5, ¢. 635]. Bunaerbes,
110 TAKMMHU IHIIMMHU 00CTaBUHAMH MOXKYTh OyTH: HasIBHICTh Y OCOOM 1HBaJIIIHOCTI, CTaTyCy y4acHUKA
6oiloBUX [iif, mepeOyBaHHS HA yTPUMaHHI IeP>KaBHOTO CIIy>KOOBLS HEOBHOJIITHIX A1TEH TOLLO.

OKpiM HEBUUYEPIIHOCTI, IepeadadeHoMy 4. 4 cT. 80 3akoHy mepeniky 00CTaBUH TaKOX BIACTHBO
BUKOPUCTAHHS OLIHOYHHX MOHSTB, 1[0 BOYEBHUID CIIPSIMOBAHO Ha OXOIUICHHS YCIX MOXKJIMBUX CUTYaIIii,
SIKI MOJKYTh BUHHKATH Ha TIPAKTHIII, aJI¢ BIJICYTHICTh YMOB 1X 3aCTOCYBaHHsI 3/IaTHE TIPU3BECTH 10 0€3-
MEKHOTO PO3CYILy, IO € HEMPHUITYCTUMUM.

(2) Y 3aneXHOCTI Bif MOPSAAKY BiALIKOAYBAHHS IIKOIH, 3alOisHOI Jep:KaBi BHACIINOK HEHa-
JIS)KHOTO BUKOHAHHSA JIEPYKABHUM CITY>KOOBLIEM TOCaZ0BUX 00OB’sI3KiB, HEOOX1IHO BHOKPEMHUTH MaTe-
piajgbHy BiJNOBIJAIBHICTh JEPIKAaBHUX CIIYAKOOBIIB sIKa 3aCTOCOBYETHCS B JIOCYIOBOMY Ta CYIOBOMY
HOPS/IKAX.

JlocynoBuii MOPSIIOK TEPIIOYEPTOBO 3aCTOCOBYETHCS Y BCIX BHITAAKaX BiJIIKOTYBaHHS IIKO-
U, 3aIOfisTHOT JiepKaBi BHACIHIZOK HEHAJICKHOTO BHKOHAHHS JIEPKABHUM CIYKOOBLIEM TMOCAJT0BHX
000B’s3KIB. Y HayKOBO-IIPAKTUYHIHN JITEPATypi CTOCOBHOTO J0CYIOBOTO TIOPSIKY Bi/IIIKOYBaHHSI KO-
I 3a3HAYa€Thes, 10 MEXaHi3M JOOPOBUIBHOTO BiIIKOAYBAHHS IIKOIH AEPKABHUM CIIyKOOBLIEM Mae
OyTu 000B’SI3KOBO BUKOPUCTAHUM KEPIBHUKOM JIEp>KaBHOI ci1y>k0u B opradi [5, c. 637].

CynoBuil MOPSIOK BIAIIKOAYBAHHS IIKOAH, 3aIIOAISHOI AEpKaBHUM CIIy>KOOBIIEM JepxkaBi 3a-
CTOCOBYETBCS Y pa3i HEBIIIIKOXYBaHHS IIKOH Y JOCYIOBOMY MOPSIKY, OCKIIBKH BiIOBIIHO JI0 TIOJIO-
JKeHb 4. 4 cT. 82 3aKkoHY y pa3i HeHaaHHs JIePKABHUM CITy»KOOBIIEM BiJIIOBIII HA MPOMO3HUIIIIO PO JI0-
OpOBIIbHE BIILIKOYBaHHS IIKOJIM, BIJIMOBH BiJl BiJIIIKOAYBaHHS IIKOJW UM HEBIIIIKOAYBAHHS IIKOIU
JI0 3a3Ha4YEHOT0 Y NPOMO3HULI{ CTPOKY KepiBHUK JEp>KaBHOI CIy>KOU MOKe 3BEPHYTHUCS 3 TIO30BOM IIPO
Take BiAMIKOAYBaHHS 10 cyay [1].

Y mepury 4epry ciiJ 3BepHYTH ysary Ha IOPUCUKIIIIO, B SIKill IOBUHHI BUPILIYBAaTUCh CIOPU
PO BIALIKOZYBAHHS LIKOJM, 3alIOMISHOI AepkaBHUM CilyxxOoBLeM Jepkasi. Bemnka ITanara Bepxos-
HOTO Cy)ly B mocTanoBi Big 05.12.2018 Y. crpasi Ne 818/1688/16 [6], 3 METOIO BCTAHOBJICHHS YiTKOTO
KPHUTEPil0 BH3HAYCHHS IOPUCAMKIII CIIOPIB M0N0 BiIIKOAYBAHHS IIKOAW/CTATHEHHS 30MTKIB, 3aBIa-
HUX 0c00010, sika repedyBae abo nepeOyBana Ha Mocajax, BIJHECCHUX JI0 JIepKaBHOT abo0 myOiqHOT
ciryO0H, 32 TO30BOM Cy0’€KTa BIaJHUX IOBHOBAXKEHb, BIACTYNMIIA BiJ] CBOIX MOMEPEAHIX BUCHOBKIB Ta
BU3HAYWIIA, 110 YKa3aHi CHOPU MiJUIAraloTh BUPILIEHHIO B IOPSAAKY aAMIHICTPaTHBHOIO CYyJOYMHCTBA
SIK TaKi, 110 IOB’s3aHi 3 MUTAHHAMU peaji3alii IPaBoOBOrO CTaTyCy ocobu, sika nepedyBae Ha MOcaii
myOITigHOI CITy»k0H, Bil MOMEHTY i IPHIHATTS Ha IOCamy i JO 3BUIBHEHHS 3 IyOIIYHOI CIryX0u, 30-
Kpema, i MUTaHHSIMH BiIMOBIJAILHOCTI 3a pillieHHs, i1 4 Oe3/isUIbHICTh HA BIAMOBIIHIN MOCaIi, 110
MIPU3BEIH JI0 3aBJIAHHS IIKOAW/30MTKIB, HABITh SKIIO MPUTITHEHHS ii 10 BIAMOBIJAIBHOCTI HIISTXOM
MOJIAHHS BI/IMOBIIHOTO TTO30BY PO CTATHEHHS TAKOi MIKOH/30UTKIB BiIOyBa€eThCS Mmicist ii 3BUTbHEHHS
3 JeprkaBHOI ciaysx0u [6]. TakuM 4MHOM, O30BU HPO BIUIKOAYBAHHS IIKOIH BUPIIIYIOTHCS 32 MPaBH-
JIaMU aJIMIHICTPAaTUBHOI'O CyIOYHHCTBA.

Ba)xTMBUM y KOHTEKCTI TOTPUMAHHSI BUMOT JI0 TI0O30BHOI 3as1BH, TiependadeHux 1. 6 4. 5 ct. 160?
Konexcy agminicTpaTuBHOTO cymounHeTBa Yipainu (nani — KAC Vipainn) [7], a Takox TpUHHATTS 11 10
PO3IISLLY CYIOM, 3TiIHO 3 11. 4 4. 4 cT. 169° KAC VYkpainu [7], € BKUTTS 3aX0/iB J0CYOBOIO BPETY/IFOBAHHS

2B 64.5ct. 160 Ko/:[eKcy anMiHiCTpaTHBHoro CyIouMHCTBA YKpaiHU MependadaeThes, 110 B MO30BHIN
3as1Bi 3a3HAYAIOTHCS BIZIOMOCTI PO BXKUTTSI 3aX0/(iB JOCYI0BOTO BPETYIIOBAHHS CIIOPY — Y BHIAJKY, SKIIO 3aKOHOM
BCTAHOBIEHWH 000R’I3KOBUH OCYIOBUI MOPSIIOK YPETYITIOBAHHS CIIOPY.

®B . 4 1. 4 cr. 169 Kozekcy aaMiHICTpaTHBHOTO CyI0YMHCTBA YKpaiHH IepeadadeHo, 110 M030BHA 3asBa
MIOBEPTAETHCS MTO3UBAYEBI, SKIIIO MMO3MBAY HE HA/IaB JI0Ka3iB 3BEPHEHHS JI0 BIAMOBIa4a ISl JIOCYAOBOTO BPETYITIO-
BaHHsI CIIOPY Y BUIAJIKaX, B IKUX 3aKOHOM BH3HAYEHO 00OB’S3KOBICTh JJOCYAOBOTO BPETyIIOBAHHS, 800 HA MOMEHT
3BEPHEHHS I03MBaYa 13 M030BOM HE CIUIUB BU3HAYCHHUI 3aKOHOM CTPOK JJIsl OCY/IOBOTO BPETYIIFOBAHHS CIIOPY.
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CIIOpY, Y BUIIQKY 3 MaTepialbHOI BiNOBIaIbHICTIO — 11€ 3aCTOCYBAHHS IOCYIOBOIO MOPSAKY BiJIIKOTY-
BaHHS MIKOAW. Y JiTeparypi 3 LbOTO MPHBOIY CIYLIHO BiJ3HAYAETHCS, 10 3BEPHEHHS KEpiBHHUKA AEp-
JKABHOT CITY’KOW JI0 CyIy LIOJ0 MPUMYCOBOTO BiIIKOAYBaHHS IIKOMIH, 3aMOISIHOI IepiKaBi Iep>KaBHIM
CITy’KOOBIIEM € MOXKJIMBUM TiJIBKU ITICIISI BAKOPUCTAHHSI HUM MEXaHi3My OOPOBIIBHOTO Bi/IIIKOTyBaHHS
TaKol IIKOAN JepKaBHAM CITy>KOOBIIEM, TOOTO HAETHCS TIPO Te, IO KePIBHUK AEPKaBHOI CITy>KOM HE MOXKe
BiJIpa3y 3BEPHYTHUCS JIO CY/Iy 32 IPUMYCOBHUM CTSTHEHHSIM 3aBJaHoi IKomH [2, ¢. 516].

[TpumiTHEM € Te, 110 3BEPHEHHS O CYIOBOTO MOPSIKY BiIIKOLYBaHHS IIKOIH, 3aMIOAISHOI ep-
YKaBHHUM CITY’KOOBLIEM JIep)KaBi, € HOT0 MO3UIIIFOBAHHS K [IPaBa KEPiBHUKA JIEPKABHOT CITy’)KOH, OCKILJIb-
KH 3Ti/JHO 3 TOJIOKEHHAMH 4. 4 cT. 82 3aKOoHY KepIBHHK JIep>KaBHOI CITy>KOM MOYKE 3BEPHYTHUCS 3 TO30BOM
PO TaKe BiIIIKOIYBaHHS JIO CYHY.

YV HaykoBoMy BHCHOBKY IIO/I0 ME€X JHCKPELIiHOr0 TTOBHOBAYKEHHS Cy0’ €KTa BIIAJHUX TOBHO-
Ba)KCHb Ta CYJJOBOTO KOHTPOJIIO 3a HOro peaiizalli€ro, onpuitoaHeHoro Bepxopaum CyaoM CTOCOBHO
TEPMIHIB, 1[I0 BUKOPUCTOBYIOThCS 3aKOHOABIIEM JIJIsl HAIUJICHHS Cy0 €KTa BIIaJHUX MIOBHOBAXKEHbD JTUC-
KpeLiiHIM MTOBHOBAXECHHSIM, 3a3HA4A€ThCS, 110 3aKOHO/ABEIb, HAJIUISIOUN Cy0’ €KTa BIaJJHUX TOBHOBA-
JKCHB JINCKPELIHHIUM MOBHOBAXCHHSIM, BXKHUBAE JIIECTIOBO «MOXKE», OJTHAK ITiJIKPECIIOETHCS, 110 PO Ha-
SIBHICTB JJUCKPEIIil MO)KHA CTBEP/XKYBATH JIUILIE TOAI, KOJIH TiroTe3a HOPMH, 110 € IM1ICTaBOIO nHCeruii’
YiTKO (OPMYIIOE YIOBHOBAXKECHHS Ha 3/IiHCHEHHS Bn6opy, a JMCIIO3HLs Hepeadadae puHaiMHI 1Ba
BapianTH Ha BuOIp [8]. 3 ypaxyBaHHIM I[bOr0, CACTEMHUI aHaIi3 MOJ0KEeHb CT. 80-82 3aKkoHY CBITUHUTH
PO TE, 110 BXKUTE Y 4. 4 CT. 82 3aKOHY CIIOBO «MOXe» Tiepeidavae He HassBHICTh Y KePIBHHUKA JIEPKaBHOT
ciy)xk0u auckperii (3BepHyTHCS a00 He 3BepTaTHCS A0 CyAy 3 MO30BOM PO BIAIIKOIYBaHHS IIKOJH),
a JIMIIC KOHCTATY€ HAsBHICTh Y KEPIBHUKA JICPIKABHOI CIIy)KOW TaKOTO IMOBHOBAKCHHS, SIKE TTOBUHHO
OyTH peai3oBaHO y pa3i BUILIATH JEPKABOIO Y SKOCTI BIALIKOYBAaHHS LIIKOIH, 3aIIOAISHOT Jep)KaBHUM
ci1y>)k00BIEM TpeTiii 0c001 BHACIIJOK HEHAJIS)KHOTO BUKOHAHHS HUM 110CaJ0BUX 000B’S3KIB.

BpaxoByroun 11e, MaTepiaibHa BiJIIOBITAIBHICTD IEPIKABHUX CITYKOOBIIB, IO TIepea0a4acThCs
MTOJIOKCHHSIMU 3aKOHO/IABCTBA TIPO JICPIKABHY CITy»O0y Mae 30BHIIIHIO CITPSIMOBAHICTh, OCKUTBKH HACTAE
y BUMNAJIKY 3aMO/isIHHS MaTepialibHOT Ta MOPaIbHOT KO (DI3UYHUM Ta FOPUIUIHAM 0C00aM HE3aKOH-
HUMH PIIICHHSAMH, TiSIMH YU OC3ISUIbHICTIO IEpyKaBHUX CIIY)KOOBIIB MiJ Yac 31IHCHEHHS HUMHU CBOIX
ITIOBHOBAXKXCHb.

VY cBoIO 4epry, MarepiajabHa BiANOBINATIBHICTb JEP>KaBHUX CIy>KOOBLIIB IOBUHHA MaTH ii BHY-
TPILIHIO CIPSIMOBAHICTh, IO CTOCYETHCS BIIANIKOAYBAHHS IIKOIHU, 3aBIAHOT JIEPIKABHUM CITY>KOOBIIEM
JIep’KaBHOMY OPTaHy, Y SIKOMY BiIOyBa€ThCS IPOXOKEHHS IePKaBHOT CITYKOH.

IMonoxeHHsiIMU 3aKOHY 1€l acCHEeKT MarepialbHOI BIAMOBIAAIBHOCTI HE BPETYJILOBAHO, XOua,
SIK BIJIOMO 3@ 3arajJbHHM IPaBHJIOM, BCTAaHOBJICHUM B 4. 2 CT. 5 3aKoHy, BITHOCHHH, IO BHHUKAIOTH
y 3B’S3KY 13 BCTYIIOM, IPOXO/KEHHSM Ta MPUIIMHEHHSIM JeP)KaBHOI CITyKOH, PEryIIOIThCs M 3aK0-
HOM, SIKIIIO iHIIIEe He mependaveHo 3akoHoM [1]. Ha mpukimaai nboro moyoKeHHs SICKpaBO BOAYAETHCS
MPAarHEeHHS 3aKOHOJABIISL BPETYJIFOBATH SIKIIO HE BCi, TO IIOHAHMEHIIIE OUIBILIICTh MUTAaHb, OB’ I3aHUX
13 BCTYIIOM, NTPOXO/DKCHHSAM Ta MPUIMHEHHAM AEPXKABHOI CIy>KOM Ha piBHI NpodiipHOro 3aKkoHy, ane
i TIPU [IBOMY JIOTTYCKAETHCSI MOYKIIUBICTD 3aCTOCYBAHHS MOJIOKEHB 1HIIUX aKTiB, SKIIO 1€ TPSIMO Hepe-
0avaeTbcst 3aKOHOM.

PasoMm 3 1uM, NONOKEHHAMH 4. 3 CT. 5 3aKkoHy nepeadavaeThes, 1Wo Aisi HOPM 3aKOHOJABCTBA
IO MPALLO HOLIMPIOETHCS HA ACPXKABHUX CIYKOOBLLB y YAaCTHHI BiHOCHH, HE BPEIY/IbOBAHMX LM 3a-
koHOM [1]. Crrii moromuTHCh 3 THM, 1110 cepa 3acTOCYBaHHS 3aKOHOIABCTBA MPO MPAII0 70 BIAHOCHH,
110 BUHUKAIOTh y 3B’SI3KY 13 BCTYIIOM, IPOXOPKEHHM Ta IPUITMHEHHAM AEPKaBHOI CIy>KOU MOCTYIIOBO
3ByxyeThed [9, c. 281]. IIpore, mo cTocyeThess MaTepiabHOT BiAIOBINAIIBHOCTI POJIb 3aKOHOJABCTBA
PO TPALO 3ATUIIAETHCS CYTTEBOIO, 1110 OE3MEePEYHO BILUIMBAE HA BU3HAUCHHS BUIB MaTepialibHOI Bij-
MOBIZATBHOCTI JepIKaBHUX CIYXO00BIiB. OTKe, 3aCTOCYBaHHS MOJOKEHb 3aKOHOAABCTBA PO MPAIIIo,
SIKUMH BU3HAYEHO TTiICTABHM MaTepiaibHOI BiAMOBIIATBHOCTI, 10 A€P/KaBHHUX CITy)KOOBIIIB BUMarae Bpa-
XyBaHHS 0COOJIMBOCTEH JIepKaBHOT CITy)KOH SIK TaKoi.

3aKOHOIABCTBOM TIPO TIpAIF0 Mepen0ayaroThCs Taki BUAM MaTepialbHOI BiIMOBINANBHOCTI, SK:
oomexeHa (ct. 132—133 Kozekcy 3akoHiB mpo mnpaio Ykpainu (nani — K3nll), mosna (ct. 134 K3nll),
kosiektiBHa (Opuragua) (cr. 1352 K3nll) ta migsumena (3akon Yipainu «IIpo BH3HAYEHHS pO3Mipy
30UTKIB, 3aBIaHUX ITiIPUEMCTBY, YCTAHOBI, OpraHi3allii pO3KpaaHHsIM, 3HUICHHSM (IICYBaHHSIM), He-
J0CcTauero abo BTPATOO JOPOTOLIHHUX METAIB, JOPOTOI[IHHOTO KaMIHHS Ta BAJFOTHUX I[IHHOCTEHY).

OxapakTepu3yeMo Iii BUIM MaTepiaibHOT BiAMOBIIAIBHOCTI 3 METOK BU3HAYCHHS MOXKITMBOCTEH
X 3aCTOCYBaHHs JI0 JIEPKABHUX CITY:KOOBIIIB.

OOMexeHa MarepiajbHa BiAIOBINANBHICTD, BIAMOBIIHO J0 3aKOHOJABCTBA IIPO TpAIlio, 3aCTO-
COBYETBCS y PO3MIpI NPSAMOi AIHCHOT IIKOJH, ajie He Oiblle CBOTO CEPEeJHHOTO MICSYHOTO 3apO0iTKy
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(cr. 132—133 K30l [10]). Y TakoMy BUnagKy HAETHCS PO LIKOAY, 3AMOAISHY 3 BUHH JEP>KaBHOTO CITYXK-
OOBILS JIep)KaBHOMY OpraHy Mijl 4ac BUKOHAHHS HUM TOCAJ0BUX 00OB’s3KiB, 30Kpema 3incyTTsi abo
3HUIICHHS yepe3 HendallicTh mpeaMeTiB MeOiti, TexXHikn abo iHImoro obnagHaHHs, BUIAHUX JepiKaB-
HUM OPraHOM JIepP>KaBHOMY CITY’KOOBIIIO B KOPHCTYBAaHHS 3 METOIO BUKOHAHHS IOKJIAJICHUX Ha HHOTO
MTOBHOB)KEHb.

[ToBHa MaTepialibHa BiAMOBINATBHICTH, BIAMOBIIHO 10 3aKOHO/IABCTBA TPO TPAII0, 3aCTOCOBY-
€ThCs Y TIOBHOMY pO3Mipi IIKOAM, 3aMOAISIHOT 3 BUHH JICPIKABHOTO CIYKOOBLSI JEP)KABHOMY OpraHy
y BUINAJKaX, nependaueHux nonoxenusmu ct. 134 K3nll [10], HaNpUKIaz, y pa3i yKJIaaHHs TTHCBMO-
BOTO JIOTOBOPY PO B3SATTs HA CeOE AepKaBHUM cny>1<6OBueM IOBHOI MaTepia/bHOI BiNOBIAaNbHOCTI 3a
He3a0e3MeueHH s UTOCTI MaifHa Ta HIINX MIHHOCTEH, epeaaHux Homy Uit 30epiranHs abo IS iHIITUX
iJIeH, 11e MoXke OyTH KOMIT FOTepHA Ta iHIIa OprTeXHiKa.

KonextuBHa (6puraaHa) MarepiaibHa BiAMOBIAAIBHICTE, 3TiaHO 3 4. 1 ¢T. 135% K3nll moxe 3a-
IPOBaUKYBATUCh IIPU CIIUIBHOMY BUKOHAHHI IMpAliBHUKAMHU OKPEMUX BHUIIB POOIT, KOJIM HEMOXKIIMBO
PO3MeXKyBaTH MaTepiabHy BiANOBIIAIbHICTS KOXKHOTO IIPALIIBHUKA 1 YKIACTH 3 HUM JIOTOBIp PO OBHY
MarepiasibHy BifnoBinansHicTs [10]. Ananis nonoxens cr. 1352 K3ull Ta Ilepeniky poOiT, npu BHKO-
HaHHI SIKMX MOYKE 3aIpOBaJKyBaTUCS KOJIEKTHBHA (OpuragHa) MarepiajbHa BiIIOBITANTBHICTE, 3aTBEp-
JDKEHOTO Haka3oM MinictepceTsa mparti Ykpainu Big 12.05.1996 Ne 43 [11] cBiI4UTh PO HEMOXKIIMBICTh
3aCTOCYBaHHS KOJEKTUBHOI (OpHraiHOT) MaTepiaibHOT BIAMOBIIANILHOCTI /10 ICPKABHUX CITY:KOOBIIIB.

[Tigpuiena marepianbHa BIAMOBINANBHICTD Nepen0ayaeThCs MOJOKEHHAMU 3aKOHY YKpaiHU
«IIpo BU3HaueHHS po3Mipy 30HUTKIB, 3aBJAaHUX IIANPUEMCTBY, YCTAHOBI, OpraHizauii po3KpaJaHHsIM,
3HUIICHHAM (IICYBaHHSM), HEOCTa4el0 a00 BTPATOIO JOPOTOLIHHUX METaliB, JOPOTOLIHHOTO KaMiHHS
Ta BaJIOTHHUX [IHHOCTEW» [12]. AHami3 miicTaB 3acTOCYBaHHS MiABUIICHOT MaTepialibHOT BiJIIOBI 1aITh-
HOCTI BKa3y€ Ha HEMOXJIUBICTD 11 3aCTOCYBaHHs JI0 JIEPKABHUX CIYKOOBIIIB, OCKIIBKH HA HUX 3TiHO
3 TIOJIOXKEHHSIMH 3aKOHY HE ITOKJIAJaf0ThCS TaKi OBHOBAaYKEHHSL.

BpaxoBytouu 11e, cepelt BUIIIB MaTepiabHOI BiAIOBIAaIBHOCTI, TIEpe10a4eHIX 3aKOHOIaBCTBOM
PO MPAITIo JI0 IEPIKABHUX CITYKOOBIIIB MOKe OyTH 3aCTOCOBAHO JIMIIIE 0OMEXKEHY Ta IIOBHY MaTepialib-
HY BiJIIIOBIaJIbHICTb.

BucHoBku. B pesynbrari npoBeseHOro JOCIiyKeHHs: He0OXiJHO 3a3HAYMTH, 110 MaTepiaibHa
BiJIMIOBIIAJILHICTD € OJTHUM 13 BU/IIB FOPUAMYHOT BiIITOBIAAILHOCTI ACPIKABHUX CITY>KOOBIIIB, 3aKOHO/IaB-
4ye 0QOPMIICHHS SKOI 3aBEPIIMIOCH 3 MPUHHATTAM 3aKkoHY. BiacTuBi MarepiaibHii BiIMOBITaIbHOCTI
0COOJIMBOCTI, 30KpeMa: MOXKITUBICTh 3aCTOCYBaHHS JI0 JICP)KABHUX CITYKOOBIIIB HE3AJIC)KHO BiJ| IPUTSIT-
HEHHS JI0 1HIIMX BHIB FOPUIMYHOI BiINOBIIAIBHOCTI, 30KpeMa JTUCIMILUTIHAPHOL, aJMiHICTPaTHBHOT
Y1 KPUMIHAJIBbHOI, Ta KOMIEHCYBAHHS MaTepiajlbHOT Ta MOPabHOI LIKOAW, 3amofisiHO (i3udHuM Ta
OPUIMYHUM 0CO0aM HE3aKOHHMMHU PIlICHHSIMH, AiIMHU i OS3isIIbHICTIO IEP’KAaBHOTO CITY>KOOBLIS ITi]T
qac 3iHCHEHHS] HUMH CBOTX MOBHOB)KEHbB, CBIJTUaTh MPO HEOOXITHICTH 11 OUIBII €()EeKTHBHOTO 3aCTO-
CYBaHHS Ha MPAKTHII.

VY 3ae:KHOCTI BiJ CIIPSMOBAHOCTI Ta MPABOBOTO PETYJIIOBAHHS MarepiaibHy BiANOBIIATBHICTH
JIEpKABHUX CITY’)KOOBIIIB HEOOXIHO MOUISATH Ha JIBA BH/IH:

1) 3aranbHy — BU3HAYAETHCS MOJIOKEHHIMH 3aKOHOJIABCTBA MPO MPAIto Ta repeadadae BiAuIKo-
JTyBaHHS LIIKOJIU, 3aBAAaHOI Jep)KaBHUM CITy>)KOOBIIEM JEPIKaBHOMY OpTaHy, y sIKOMY 3IiHCHIOEThCS MPO-
XOJXKECHHsI IepaKaBHOI ci1yx0u. Taka mMarepianbHa BiANOBIAANbHICTE MOXE OyTU MOBHOIO (3aCTOCOBY-
€TBCSl Y TIOBHOMY PO3MIpi IIKOJH, 3aIIOIIsIHOT 3 BUHU JIEPKaBHOTO CIIY)KOOBIIS JePIKABHOMY OpraHy)
Ta 00MEXEHOIO (3aCTOCOBYETHCS Y PO3MIipi MPsAMOT IiHCHOT IIKOIH, ajie He OUIbIIe CBOTO CEPeIHBOTO
MICSTYHOTO 3apOOITKY);

2) crienialibHy — Mepe0adacThes MOJIMKEHHSIMH 3aKOHOABCTBA TIPO JICPKaBHY CIIy:KOy Ta Ha-
CTa€ y BUIIAJKY 3aMOJIsIHHS MaTepialibHOI Ta MOPaIbHOT IKOAY (Pi3MYHUM Ta IOPUANYHUM 0co0aM He-
3aKOHHUMHM PINICHHSAMH, JiIMU 41 OC3IIsUTBbHICTIO JIEPKABHUX CIIYKOOBIIIB MiJ Yac 3A1MCHEHHS HUMHU
CBOiX MOBHOBaXkeHb. Taka MarepianbHa BiANOBIIAIbHICTE MOXKE OyTH MOBHOIO (3aCTOCOBYETHCS 3a 3a-
raJbHUM MPABHIIOM y TOBHOMY 00CS31 IIIKO/IH, 3aITOIIsTHOT AeprKaBi BHACTIJIOK HEHAISKHOTO BUKOHAH-
HSl HUM T0CaJ0BUX OOOB’SI3KIB) 1 YACTKOBOKO (3aCTOCOBYETHCS 3@ HAsSBHOCTI BIIMOBIIHUX OOCTaBHH,
y 3B’SI3Ky 3 SKHUMH TOBHE BiJIIIKOJYBAaHHS JICPKABHUM CIIy)KOOBIIEM IIKOAMU Oy/ie HEOOIPyHTOBaHUM)
Ta 3aCTOCOBYETHLCS Y JIOCYAOBOMY (3aCTOCOBYETBCS Y BCIX BHIIAJKaX BiJIIKOMAYBAHHS IIKOJH, 3aI10is-
HOI JIep>KaBi IeprKaBHUM CIIy>KOOBLIEM) Ta CyI0BOMY (3aCTOCOBYETHLCS y Pa3i HEBIALIKOAYBAHHS IIKOAU
y IOCYAOBOMY HOPSIIKY IHIJISIXOM 3BEPHEHHS KepIBHHUKA JIEPYKABHOI CIYy>KOH 3 TI030BOM JI0 CYAY, SKUH
PO3IISAAETHCS 3a MPABUIIAMH aIMiHICTPATHBHOTO CY/IOYMHCTBA) MOPSIIKaX.

3anpornoHOBaHO BHECTH 3MIHH JI0 MOJOKEHb 4. 2 CT. 81 3aKOHY HIJISXOM BHKIIIOUCHHS CIOBa
«TAKOXK».
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MAXUWHS 1.B.

OCOBJHMBOCTI IOAATKOBOI'O KOHTPOJIIO B YMOBAX BOEHHOI'O CTAHY:
IHNPABOBI ACIIEKTHU TA IPAKTUKA 3ACTOCYBAHHA

PECULIARITIES OF TAX CONTROL UNDER MARTIAL LAW:
LEGALASPECTS AND APPLICATION PRACTICE

ITix yac BOEHHOTO CTaHY €KOHOMIKa JCPIKaBHU 3a3HA€E 3HAUHHUX 3MiH, 1[I0 BIUIMBA€E Ha
BCi cpepH CYCHIIBHOTO KHUTTS, BKIFOYAKOYH CUCTEMY OMOAATKyBaHHs. [loaTkoBHI KOH-
TPOJIb CTA€ KPUTUYHO BXKIIMBUM JUIA 3a0€31eYCHHS (P iHAHCOBOT CTAOUILHOCTI IepiKaBH
Ta MITPUMKHU ii 000POHO3MATHOCTI. B yMOBaxX BOEHHOrO CTaHy BHHUKAIOTh HOBI BH-
KJIMKY Ta 3arpo3H, SKi TOTPeOyIOTh aganTalii MoJaTKOBOrO 3aKOHOIABCTBA Ta PAKTUKHU
fioro 3acrocyBanHs1. [TofaTkoBe 3aKOHOABCTBO MOTPeOy€ BHECEHHSI 3MiH Ha 3aKOHO/IaB-
YOMY PiBHI 3 METOIO CIIPOIICHHS MPOIIEIYP 3aCTOCYBAHHS 3aX0iB KOHTPOIIO Ta CTPOKIB
SIK JUIS TUIATHUKIB TIO/IATKIB, TAK 1 ISl KOHTPOIFOIOUUX OPTaHiB.

3 mo4aTKy MOBHOMAcCIITAaOHOrO BTOPIHEHHS OyJIy NPUHHATI IepLIl eKCTpa 3MiHU 10
MOJATKOBOTO 3aKOHO/IABCTBA, aJie BIUIMB BOEHHOTO CTaHY Ha €KOHOMIKY € Ha/I3BHYaii-
HO JMHAMIYHUM, [0 NOTpeOdye THYYKOro MoJaTKOBOTO 3aKOHOIABCTBA, sIKe Tepeadadae
HIBUIKY TpaHC(OpPMAIIiFO MOAATKOBOI CHCTEMH JI0 Oy/Ib IKHX YMOB, TOOTO YHIBEpCaIbHY
Ta cTaliJIbHY CHCTEMY 3aKOHIB, sIKa 3/1aTHA pearyBarH Ha Oy/Ib sSKi 3MiHH B yMOBaX ChOTO-
nenHs. [logaTkoBuil KOHTPOJIb B yMOBaX BOEHHOTO CTaHy Ha0yBae 0COOIMBOTO 3HAUCH-
H$l, aJKE caMme BiH 3a0e3rnedye (iHaHCOBY CTaOUIBHICTD JIEpXKaBH, MiATPUMYE 000POHO3-
JIATHICTB 1 CIIpHsi€e eKOHOMIYHIH afanTaii 10 HOBUX peatii.

CrarTs NpUCBSIUCHA IOCTIPKSHHIO 0COOIMBOCTEH MOIATKOBOIO KOHTPOJIIO B YMOBaxX
BOEHHOTO CTaHy. AHAI3yIOThCS MPABOBI aCIEKTH, 3MiHH B 3aKOHOIABCTBI Ta MPAKTHKA
3aCTOCYBaHHS ITOJATKOBHX HOPM IIiJl yac BOEHHHX Aiid. OcoOnmBa yBara NpUILISETHCS
aJianTaii ImoJaTkoBOro KOHTPOJIO 10 HOBHX YMOB, BUKIIMKaM, 10 TIOCTAIOTh TIEPeJ Iep-
JKaBOIO Ta 0I3HECOM, a TAKOXK BU3HAYCHHIO e(DEKTUBHHUX MEXaHI3MIB JUIs 3a0e3MeueHHs
(hiHaHCOBOI CTaOUIBLHOCTI KpaiHH, OCKIJIbKM €KOHOMIi4HI Cy0'€KTH B yMOBaxX BOEHHOTO
CTaHy 4acTO OMUHSIOTHCS B CKIAAHUX (PIHAHCOBUX CHUTYAIlisX, IO TOTPEeOy€e 3BAKEHOTO
MIIXOY A0 3AIHCHEHHS MOJATKOBOTO KOHTPOJIO Ta 3alpOBaKEHHS MMiTPUMYBATbHHX
3ax0IiB, 30KpeMa PO3IVIs]] PABOBHUX ACIIEKTIB Ta MPAKTUKH 3aCTOCYBaHHS TOAATKOBOTO
3aKOHOJIABCTBA.

Kniouogi cnosa: nooamxosuti KOHmMpoOtb, BOCHHUL CIMAH, NPABOSI ACNEeKMU, 3aKOHO-
dascmeo, npakmuxa, (inancosa cmadinbHicms, OizHec.

During martial law, the economy of the state undergoes significant changes, which
affects all spheres of public life, including the taxation system. Tax control becomes
critically important for ensuring the financial stability of the state and maintaining its
defense capability. In the conditions of martial law, new challenges and threats arise that
require adaptation of tax legislation and the practice of its application.

Tax legislation needs to be amended at the legislative level in order to simplify
procedures for applying control measures and deadlines for both taxpayers and control
bodies.

Since the beginning of the full-scale invasion, the first extra changes to tax legislation
have been adopted, but the impact of martial law on the economy is extremely dynamic,
which requires flexible tax legislation that provides for the rapid transformation of the
tax system to any conditions, that is, a universal and stable system of laws that is able
to respond to any changes in today's conditions. Tax control in the conditions of martial

© MAXWHS J.B. — acmipant kadenpu npasa (IIpuBaTHHiI BHIIMK HABYAIBHUE 3aKiai
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law acquires special importance, because it ensures the financial stability of the state,
supports defense capability and promotes economic adaptation to new realities.

The article is devoted to the study of the peculiarities of tax control under martial
law. Legal aspects, changes in legislation and the practice of applying tax regulations
during military operations are analyzed. Special attention is paid to the adaptation of
tax control to new conditions, challenges facing the state and business, as well as to
the definition of effective mechanisms to ensure the financial stability of the country,
since economic entities in the conditions of martial law often find themselves in difficult
financial situations, which requires a balanced approach to the implementation of tax
control and the introduction of supporting measures, in particular, the consideration of
legal aspects and the practice of applying tax legislation.

Key words: tax control, martial law, legal aspects, legislation, practice, financial
stability, business.

Beryn. YMOBHM BOEHHOTO CTaHY BUMAraroTh BiJl JIep:KaBU ONEPaTUBHOI ajanTailii ycix cdep Ji-
SUTBHOCTI, 30KpeMa i CHCTEMH OnojaTKyBaHHs. [101aTKOBUI KOHTPOJIB y 11l nepios] HabyBa€e 0co0H-
BOTO 3HAUECHHS, OCKIJIbKU BiH € KIIFOUOBUM 1HCTPYMEHTOM JiJIsl 3a0e3medeHHs (JiHaHCOBOT CTa0lIbHOCTI
JeprkaBH, MIATPUMKH 11 000POHO3IATHOCTI Ta COLIaIbHOTO 3aXUCTy HacelIeHHs. [IpoTe BIpoBaKEHHS
€(EKTUBHOTO [IOAATKOBOIO KOHTPOJIIO B YMOBAaX BOEHHOT'O CTaHY CYIIPOBOKY€ETHCS] HU3KOIO crielu(i-
HUX NIpo0JIeM 1 BUKJIMKIB.

Bunnkae HeoOXiJHICTh y MIBHKOMY Ta THYYKOMY aJlalTyBaHHI MOJaTKOBOTO 3aKOHOIABCTBA JI0
HOBHUX YMOB, III0 3yMOBITIO€ PU3UK BUHHKHEHHS PABOBUX KOIi3iil Ta HEOJHO3HAYHOCTEH y TIyMaueHH1
HOpM. ITiBHIIYEThCS piBEeHb €KOHOMIYHOT HECTAOUTBLHOCTI, 110 TPU3BOAMTH JIO 3POCTAHHS KUIBKOCTI
II0IaTKOBUX MIPABOIIOPYIIEHB, YXUJICHHS BiJl CIUIATH MOAATKIB Ta 301IbIICHHS HAaBAHTA)KCHHS HA MOAAT-
KOB1 OpraHH.

IMocranoBka 3aBaanus. IcHye norpeba y 3a0e3neueHHi Oe3nepepBHOCTI Ta €PEeKTUBHOCTI 10-
JIATKOBOT'O KOHTPOITIO B YMOBaX 0OMEXECHHUX PECypcCiB, 30KpeMa KaJpOBUX Ta (hIHAHCOBHX.

BonHoyac BakIMBO 3a0€3MEYHTH CIPABEUIMBICTD Ta IPO30PICTh MOAATKOBOI CHCTEMH, MO0
YHUKHYTH COLIIQTIBHOTO HAIIPYKCHHS Ta CIPUSATH 3arajibHil JOBIpi 10 ICPKABHUX IHCTHTYTIB.

[Muranss migBuIneHHs epEeKTHBHOCTI MOAATKOBOI CUCTEMH YKpaiH! Ma€ BENUKe 3HaYE€HHS, 0CO-
0/1MBO B yMOBaX BOEHHOTO CTaHy. BuCOKa TMHAMIYHICTb TOJATKOBOTO 3aKOHOABCTBA IPU3BEJIA, 3 OHO-
ro OOKy, 10 HEpIBHUX YMOB BEJICHHSI Oi3HECY Yepe3 KOPYILIiiHI CXeMHU, SKi JO3BOJISIOTh OOXOAUTH 3aKOH
1 MiHIMi3yBaTy a00 HaBITh YXWJIATUCS BiJ] CIUIATU MOAATKIB (HAIPUKIIAK, UL 3MEHILIECHHS €KCIIOPTHOIO
MHTa MOXKHA CKOPHCTATHCS TTOCTyTaMH JINIIE «IPHBATHUX) KOMIIaHI}), a 3 IHIIOTO OOKY, «IHCTi» KOM-
naHii Oysii 00TsKEHI 1 3MyIIIEHI XOBATUCS B TiHI, OCKUIBKH TaK JICTIIC BECTH CBiil Oi3Hec. B pesynbrari
HOro YKpaiHa € HalOiIHIIIOK Ta HaWOUIBII SKOHOMIUHO CKaJIIYeHO KpaiHOow B €Bpori 3a piBHEM
BBII na nyury nacenenns [8].

ITomaTkoBa cucrema, 10 pyliHye Gi3Hec, BUCOKI [IOAATKOBI CTaBKHU, HECTa0iIbHE MOJATKOBE 3a-
KOHOZIaBCTBO Ta CIIOCoOu 300py MOAATKIB MEPEIIKOKAI0Th e()eKTUBHIN IiI0BIN aKTUBHOCTI 1Ie 3 J10-
BOEHHUX YacCiB.

ITics 2022 poxy OLTBIIICTS KOMITAHIH 3HAYHO 3HU3ATH CBOIO JLIOBY aKTUBHICTB, 1 ypsi/ HAMara-
€TBCSI CTUMYJIIOBATH AIJIOBY aKTUBHICTh, y TOMY YHCIIi Yepe3 MOAaTKoBy cucteMy. [lomarkoBa cucrema
VYkpainu TepMiHOBO MOTpeOye pedopMyBaHHS.

Taknm ynHOM, IpoOIeMa 0COOIMBOCTEH MOJATKOBOTO KOHTPOJIO B YMOBaX BOEHHOTO CTaHy
OXOIUTIOE IIMPOKUM CIEKTP MUTaHb, L0 MOTPeOYyIOTh KOMIIEKCHOTO IiIXOy Ta B3a€MOJII pi3HUX Aep-
JKABHUX OPraHiB, 0i3HECY Ta IPOMaJSHCHKOIO CYCHLIbCTBA Ul 3a0€3MeUeHHS €()EeKTUBHOIO (YHKIIIO-
HYBaHHS I0/IaTKOBOI CUCTEMH Ta MiATPUMKH CTaOUIBHOCTI B yMOBaX MiJIBUIICHOT HEOE3MEKH Ta Here-
penbadyBaHUX OOCTaBUH.

I{pomy muTanHiO pucesTM cBOi npari [1. beuko, O. [ecsthiok, FO. IBanos, A. Kpucosaruii,
T. JleBa, B. Onumienko, 0. [Tanyna, M. [1]eBchKHii Ta iHII HAYKOBIII.

OpnHak, He3BaXKaro4yM Ha 0araTorpaHHICTh HAYKOBHX JIOCIIIKCHB, MPOOJIEMH B 3arajbHOMY ITij-
X0 10 opraHizauii e()eKTMBHOro MOAAaTKOBOTO aJAMIHICTPYBaHHS B HAIIil KpaiHi He BUPIIIEH].

PesyabraTu gocaigxenns. Y 2022 poui Ykpaina 3iTkHynacs 3 6e3npeLeJeHTHIMY BUKIMKAMU
y 3B’SI3Ky 3 OTOJIONICHHSM BOEHHOTO cTaHy. Lli moxii 3HaYHO BIUIMHYNM Ha €KOHOMIKY KpaiHM Ta BCi
acreKTH 11 (YHKIIOHyBaHHS, BKIIIOYAI0UN CUCTEMY OIIOJaTKyBaHHS.

3 1OYaTKOM BOEHHOTO CTaHy B YKpaiHi OyJ10 MPUIHATO HU3KY 3aKOHOJIABUMX aKTiB, SIKI MaJlk Ha
METI aJlanTalito MoIaTKOBOT CHCTEMH JI0 HOBUX YMOB. 3aKOHO/IABCTBO OYJI0 OHOBJICHO ISt 3a0€31CYCHHS
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THYYKOCTI Ta MIBUJKOTO pearyBaHHS Ha €KOHOMIYHI BUKJIMKU. Byno 3ampoBajkeHO TUMYACOBI MOAAT-
KOBI IIJIbIH, BIACTPOUKHU Ta 1HIII NiATPUMYBaJIbHI 3aX0AU A1 MiANPUEMCTB Ta (Bi3UUHUX 0Ci0, sIKi mo-
CTpaKJIaJIn Bij BIHH.

3okpema, 3'sBUITHCS 3MiHH B [loaTkoBOMy KofieKei YKpaiHH, IO CTOCYIOThCS CTPOKIB CIDIATH IO~
JIATKIB, 3BITHOCTI Ta miepeBipok. Lli 3MiHM Maji Ha METi 3MCHIIIMTH aJMiHICTPATUBHE HABAHTAXKCHHS HA
IUIATHUKIB TIOJIATKIB Ta 3a0e3reun T Oe3nepeOiiiHe HaIXOKeHHS TIOIaTKOBHX TUIATEXIB J10 OrmKeTy [S].

ITpakTrka 3acTOCYBaHHS OAATKOBOIO KOHTPOJIIO IMi/J] 4aC BOEHHOTO CTAHy BUMArae BiJl MOAATKO-
BUX OPraHiB FHyYKOCTI Ta IHHOBALIIIHOTO MiAXOMY.

[TonarkoBi Opranu 3iIITOBXHYJIUCS 3 HU3KOIO0 BUKJIHMKIB, BKIFOUArOUH 301IBIICHHS KUTBKOCTI T10-
JIATKOBHX MPaBOTOPYIICHb, YXUJICHHS BiJl CIUIATH MOJATKIB Ta 3pOCTAHHS HABAaHTA)KCHHS HA CHCTEMY
gyepe3 00OMexKeHi pecypcH.

Byrno BIpoBa/pKeHO MUCTaHINMHI (POPMH KOHTPOJIO Ta IMEPEBIPOK, MOCHICHO BHUKOPHUCTAHHS
€JICKTPOHHMX CEPBICIB JUIsS B3aEMOIIT 3 TUIATHUKAMHM TOJATKIB. [Topsy 3 UM, 31HCHIOBAINCS LITBOBI
MEPEBIPKH B Tally3sX, SKi MAlOTh CTpATEriyHe 3HAYCHHS JIJIsl EKOHOMIKH Ta 000POHO3aTHOCTI KpaiHu.

Cepen OCHOBHHMX BUKJIMKIB, 3 SIKUMH CTHKA€ThCS ITOJJATKOBUI KOHTPOJb B YMOBAaX BOEHHOI'O
CTaHy, € IPaBOBi KOJi3ii, HecTaya pecypciB, CKIAJHOIL Y B3a€MOAIl MK JepKaBHUMHU OpraHaMH Ta
6i3HecoM. YacTo BUHUKAIOTH MPOOJIEMH 3 TIIyMaueHHSIM HOBUX HOPMaTHBHO-IIPABOBUX aKTiB, IO TPH-
3BOJIUTH JI0 HEOHO3HAUHOCTEH y X 3acTocyBaHnHi [2].

ExoHOMIYHA HECTAOUIBHICTD Ta 3MIHM Y BUPOOHUYHMX 1 JIOTICTHUHHUX JIAHIFOTAX YCKIIAJHIOOTh
IIPOLIECH MOJaTKOBOTO KOHTPOJIIO.

Jlns nigBuieHHs: e()eKTUBHOCTI MMOJJATKOBOTO KOHTPOJIIO B YMOBaX BOEHHOTO CTaHy HEOOXiTHO
BIOCKOHQJINTH HOPMATHBHO-IIPaBOBY 0a3y, 30KpeMa HUISXOM YCYHEHHs IMPAaBOBHX KOJII3id Ta 4iTKOro
BH3HAUCHHS NpaB 1 000B'sI3KIB IUIATHUKIB MOAATKIB 1 MOJATKOBUX OPraHiB.

BaXJIMBUM € TaKOX TIJBUIICHHS PiBHSI MIJATOTOBKU Ta KBali(hiKaIlil MpaliBHUKIB TOJaTKOBUX
OpraHiB, BIIPOBA/KCHHSI HOBUX TEXHOJIOTIH JJIsl 3MIHCHEHHSI AUCTAHIIHHOTO KOHTPOJIO Ta MEPEBIPOK,
a TakoX po3poOKa MiATPUMYBAILHUX 3aX0/1iB JJIsl Oi3HECY, 110 IOCTPAXK/IaB Bijl BIHHH.

HanaromkenHst epeKTUBHOI CHiBIpaii MK JIepKaBOoK Ta OI3HECOM € KJIFOYOBHUM aclEKTOM
YCHIIITHOTO MOJATKOBOIO KOHTPOJIIO B YMOBaX BOEHHOIo cTaHy. Lle BKiIIOuae mpo3opi Ta crpaBenBi
MpaBHIa OMOJATKYBAHHSI, MIATPUMKY JUIS TiIIPHEMCTB, IO 3a3HAJM BTPAT, Ta CTBOPSHHS YMOB IS
CTabITBHOTO €KOHOMIYHOTO PO3BHTKY.

B3aeMOpo3yMiHHS Ta MapTHEPCTBO MIXK JEpKaBOIO Ta OI3HECOM CHPHATUMYTH €(PEKTHBHOMY
(DYHKIIOHYBaHHIO TIOIATKOBOT CUCTEMH Ta IMIABHUIICHHIO JIOBIPH JI0 JIeP)KaBHUX IHCTUTYTIB.

«YKpaiHa cTajia Ha IUIIX MoOyI0BH PO3BUHEHOT MPABOBOT IEPXKABH 1, 3PEIITO0, 3p00uIIa BUOIp
MDK €BPONEHCHKUMH MPAarHeHHsIMHU Ta €BPOIEHCHKUM BUOOpOM. BinmoBigHo, BOHA CTOITH mepen He-
00XiZIHICTIO IPOBEJICHHS MOJITUYHUX, COLIaJIbHO-EKOHOMIYHHX, IPABOBUX Ta IHCTUTYIIHHUX pedopM.
BonHouac, nokpaieHHs: eKOHOMIYHUX BiJIHOCHH, TOPTiBIIi, IHBECTULIH Ta YeCHOI KOHKYPEHIIi1 3HAYHOI0
MIpOIO 3aJISKUTD BiJl HAJEKHOTO BpsIyBaHH: y cepi omogarkyBanus» [9, c. 32].

VYkpaiHa Bxke TPHBAJIHMI Yac HaMaraeThCs peanizyBatd pedopmu B ycix cycmiibHUX cdepax.
OpHak nojatkoBa pedopma € He JHiie HAOUIBII OUiKyBaHOO JIJIsl Oi3Hecy Ta iHBECTOpIB, alie i Haii-
OLIbII OOTOBOPIOBAHOIO CEpell HAYKOBIIB Ta €KCIEPTiB. €IMHE, B YOMY TOTO/DKYIOTBCS 1 HAYKOBIII,
1 eKCIepTH, — Le Te, 10 3alOPYKOI0 YCHIIIHOI oAaTKOBOI pedopMu € KoMIulekcHuH minxin [1]. s
CTUMYJIFOBAaHHSI €KOHOMIKHM HEOOXiTHO 3HM)KYBATH IOAATKOBI CTaBKU. 30KpeMa, 1€ CTOCYETbCS 3HH-
JKEHHsI HETTPOTOPIIIHHO BUCOKOT CTABKK €TMHOTO COLIAIILHOTO BHECKY. Takuil «ickaibHUil MAaHEBPY 3i
3HIKEHHSI MOJaTKOBOTO HaBaHTAKEHHS Ma€ TPU3BECTH JI0 BiIMOBH BiJl TEBHUX (YHKIIN JepKaBH, SKi
HE MpUTaMaHHI PUHKOBIH ekoHOMilli. [[e 3MEeHIINTh YacTKy BajJOBOTO BHYTPIIIIHBOTO MPOAYKTY, IO T1e-
PepO3MOAUISIETHCS Yepe3 Oro/pKeT. 3 1HIIOro OOKY, MOIATKOBA JIiOepati3allisi He CIpAItoe, SIKIIO BOHA HE
CYIIPOBOKYBAaTUMEThCS IHIIUME peopMamMu, HEOOXITHUMH TSI CTAJIOT0 €KOHOMIYHOTO 3pOCTaHHS.

IToparkoBa pedopma B YkpaiHi 3aiiicHroBanacss B pamkax Konnennii momarkosoi pedopmu.
Xoua Konnenuis He BU3Hauaa Lijieil, BoHa 4iTko copMyiIroBana OCHOBHI 3aBJAaHHsI, TaKi K «CTBO-
PEHHSI YHIKaJIBHUX (DiCKAIBHAX YMOB JUIS PO3BUTKY Oi3HECY Ta BITHOBIICHHS €KOHOMIKID, «BHPIIICHHS
HaAHrocTpimmx mpodiieM y MoaaTkoBiil cepi», «IMOKPAIICHHS IHBECTUIIIHHOTO KIIIMaTy», «JICTiHI3allis
CKOHOMIKH» Ta «3a0e3MevyeHHs] cTablTbHOCTI Ta mepen0davyBaHOCTI MoaaTkoBoi cucreMu». Och YoMy
HaM noTpiOHa mogaTkoBa pedopma, CrpsMOBaHA Ha 3MEHIICHHS TTOJATKOBOTO Tsrapsi. Takow pedop-
Mot Moria 6 craru peopma «10-10-10» [6]:

— 10% nomatox 3 po3pibHUX npopaxis 3amicTs 20% I1/1B;

— 3HIDKEHHS [I0JATKy Ha Joxonu (izuuHux ocib Ha 10%;

— MMOAATOK Ha BUBeJeHUI Karitan Ha 10% 3amicTh 18% monarky Ha npuOyTOK IMiIIPHEMCTB;
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— ckacyBanHs [1/]B, e1MHOTO coLiaabHOr0 BHECKY, TOAATKY Ha MPUOYTOK, BIHCEKOBOTO 300py Ta
iHIMX ApiOHMX noxpatkis [11].

OCHOBHUMH 1HCTPYMEHTAaMH MOAATKOBOI pehOpMH €:

1. 3ampoBakeHHs MonaTKy Ha BuBeaeHuid Kamitan (I[IBK) 3amicTe momaTky Ha mpHOYTOK
M ANPHEMCTB;

2. ckacyBanHsi €CB, BilicbKOBOTO 300py Ta iHIIUX JApiOHUX MOAATKIB (HAPUKIIA], TYPUCTHUHO-
ro 300py, IJIaTH 32 MapKyBaHH),

3. BKJIIOUEHHS COLiaJbHUX 3000B's13aHb 10 MOAAaTKy Ha jgoxoxu ¢isumunux ocid (IIADO) nns
KOMITEHCAIIIT CKaCOBAHMX IMOJATKIB, 3 MOCTYMOBUM 3HIDKEHHSM CTAaBKH MOAATKY MpoTsiroM 10 pokiB;

4. CKOPOYCHHSI CIIPOIIEHOT CHCTEMH OIIOJATKyBaHHS 3 YOTHPHOX IPYI IO ABOX:

— 1 rpyna — Jutst MiKpOITiATIPUEMCTB, SIKi CILIaYyIOTh IIEBHUN PO3MIp IUIATH 32 ITATEHT K MOAATOK;

— 2 rpyna — aisg MajJMX HiIOpHUEMCTB, SKi CIUIa4yIOTh NMEBHUH PO3MIp IUIATH 3@ MATEHT SIK
IIO/IaTOK.

— 3 rpymna — perra miAmpueMCTB (0 IIEBHOTO 000poTY) cIutadytoTs jumie I1/1B;

5. CHHXpOHI3allig Tapu(HUX CTABOK y TOBApHUX IPyIax — OfHA CTaBKa Ha BCIO TOBApHY I'PYILy;

6. CIIPOIIIEHHS MPABUII CIUIATH aKI[M3HOTO MOJATKY JJISI JISTAIbHUX BUPOOHUKIB Ta MPOJABIIB,
MiHiMI3allisl aAMIHICTPYBaHHS, BAKOPHCTAHHS HEMPSIMUX METOJIB aaMiHICTpyBaHHS [7].

Slkmio posmisaatu noxarkoBy pedopmy «10-10-10» Ginblin geTaibHO, TO MOAATKOBA CHCTEMA
TIOBUHHA MIPUBECTH JI0 TAKUX OCHOBHHUX ITOJJATKIB: MIOIaTOK HA BUBECHUH KartiTaxn Llei mojarok Hikomn
paHiiie He 3acTocoByBaBcs B Ykpaini. Ha BiiMiHy BiJ mojaTKy Ha npHOYyTOK IMiANPHEMCTB, BiH CTSTY-
€TbCs 32 CTaBKOIO 10% Jinile 3 KOIITIB, BUBEACHUX MiANPUEMCTBAMHU i3 3arajbHOr0 00CATY MPONAXKIB
y BUIVISAL AuBineHaiB. Ha BiqMiHy Bij moJaTky Ha BUBEJCHHH KalliTal, MOAATOK Ha MPHOYTOK MiANpH-
€MCTB CIUTAuyEThCS 3 PI3HULI MiXK Joxomamu Ta Butparami. 11lo crocyetbes T1]IB, To HEOOXiTHO 3HU-
3uTH 0a30By CTaBKy Ta CTBOPHUTH CHELIAIbHAN paxyHOK Juisl BigmkoayBanus [1/IB mignpuemmsm [12].

Kpim Toro, Ha cymy 3a00proBaHOCTI HAPaXOBYBATUMYTHCS BIJICOTKH y pa3i HECBOEYACHOI BU-
IUTATH BiIIKOAYBaHHs. €IMHUIA COIiaJIbHII BHECOK €IMHMIN COIialIbHUI BHECOK OYJIO CKaCOBaHO.

O[HI€I0 3 TOJIOBHUX MPHYHH TAKOTO PIIICHHS € T€, IO BCi TPOMa/ITHA MOXKYTh CaMi BUPIIIYBaTH, CKiJlb-
KU BIIKJIAJIaTH Ha [IEHCII0, 1 MOXKYTbh 0OMpaTH, B sKOMY (DOH[I Bi/IK/IaaTy — AEP>KaBHOMY U1 IIPUBATHOMY.

BinbLIicTh KOWITIB, SIKi OTPUMYIOTh JepKaBHI NEHCIHHI (1)OHI[I/I HaJIXOMATD B1Jl €IUHOTO COLialb-
HOI'O BHECKY 13 3apIUIaT JepiKaBHUX CIYXKOOBLIB, TOAI K KOMIIaHii 3a3BU4ail HAHMAIOTh CBOIX IpaLliB-
HUKIB Ha MiHIMQJIbHY 3apO0iTHY IUIaTy, 00 3MEHIINTH TTIOJATKOBHH TATap.

Tomy po3poOHHUKK HOBOT pe)OpMHU MPOMOHYIOTH 00'€JHATH MOAATOK HAa JOXOAU (i3UYHUX 0Ci0
3 €IMHUM COI[IaJIbHUM BHECKOM 1 BCTAHOBHTH CTaBKY IMOJIATKY Ha J0X0au (izuuHUX 0cid Ha piBHI 10
BifcotkiB [13, c. 133].

[e ongnieto pedopMOrO € MONATOK Ha 3HATTS rOTiBKH. OCHOBHOIO METOIO LILOTO MOAATKY € 00-
ME)KEHHsI orepalliii 3 ToTiBKOIO Ta 00poTh0a 3 TIHHOBOIO EKOHOMIKOIO. J{JIst INIATHUKIB €JUHOTO TOJIATKY
MIPOTIOHYEThCST cKacyBaTH 2% CTaBKY, 3allpOBaJDKEHY Ha Mepio BOEHHOTO CTaHy, 3a00pOHUTH 3HIMa-
TH 3 paxyHKy Oinbire 2% IOMiCSYHUX BAIOBUX MPOJAXKIB SK MPUOYTOK, @ TAKOK BBECTH OOMEKEHHS
Ha BUKOPHCTAaHHS 4 TPYNU €IUHOTO MOAATKY IOPUIAMIHUMHU 0co0aMu, SIKi € CUTbCHKOTOCTIONAPCHKUMHU
BUPOOHUKAMH.

SIKI10 HOBa MOJIeIIb OIIOJIATKYBaHHs Oy/ie IPUIHATA, IUIATHUKU €IMHOTO MOJIATKY, K O4iKY€Th-
Csl, TAKOX CILIA4yBaTHUMYTh IIOAATOK y po3mipi 10% samicts 5% [16, c. 258].

Exonoriusi nogarku ta peHTHl mutatexi GyayTh MiJBUILCH] 10 PiBHS €BPONCHCHKIX KPaiH, a po3-
Mip PEHTHHX ILIATEXKIB Oy/ie NPUB'SI3aHNUIL 10 CBITOBHX LiH Ha KOPUCHI KomanuHu. Pedopma Takox me-
pendadae 301IBIIEHHST CTaBKH BiiCbKOBOTO 300py 3 1,5% 1o 3% mix 4ac BOEHHOTO CTaHy.

BuiezazHadeHi mogaTkoBi pe)opMH CTOCYHOTBCS BCIX CY0'€KTIB TOCIOIapIOBaHHs B YKpaiHi [4].

Bi3Hec oTpumae noaaTKoBI MOCIa0aCHHS, SKi JONIOMOXYTh KpaiHi BUCTOSTH Y BiiiHi. OiHaK HE
cnifg 3a0yBaTu po MOAATKOBI IepeBipky. KoHIemNIis N0IaTKOBUX NEepeBIpoK Mae OyTu TpaHCcHOpMOBa-
Ha 3 KapaJbHOI Ha KOHCY/IBTaTUBHY Ta IpodeciiiHy A0MOMOry, 10 3allyCTUTh MEXaHI3M «310pOBOTO»
6isnecy [10, c. 82-93].

AHaJtiz 0co0JIMBOCTEH MOIATKOBOTO KOHTPOJIIO B yMOBAaX BOEHHOTO CTaHy B YkpaiHi 3 2022 poky
MOKA3Ye, 110 I[el KOHTPOJIb € KPUTHYHO BXKIIMBUM JIs 3a0e3reucHHs (JiHaHCOBOT cTabiIbHOCTI Ta MijI-
TPUMKH 00OPOHO3ATHOCTI KpaiHH.

BrockoHaneHHs HOPMAaTUBHO-IIPABOBOI 0a3u, MiABUINEHHS €()EeKTUBHOCTI pOOOTH MOAATKOBUX
OpraHiB, BIPOBAKEHHs] HOBUX TEXHOJIOTIH Ta HAJIaro[pKeHHs CHIBIpalll MiX AepixKaBoro Ta OizHECOM
€ KIJIFOYOBMMH KPOKaMH JJIsl YCIIIIHOTO MOAATKOBOTO KOHTPOIIIO B YMOBAX IiIBUIIICHOI HEOE3MEeKH Ta
HECTaOUIBHOCTI.
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BucHoBku. AHaii3 0cOOMMBOCTEH MOJATKOBOTO KOHTPOIIIO B YMOBAaX BOEHHOTO CTaHy CBiTYUTh
PO WOro KPUTHYHE 3HAUCHHS JJIs 3a0e3redeHHsT PiHaHCOBOT CTaOLIBHOCTI Ta MIATPUMKHA 000POHO3-
JIATHOCTI JiepkaBu. B ymMoBax miIBUIIEHOT €KOHOMIYHOI HECTAOUILHOCTI Ta 3arpo3, MOJATKOBUN KOH-
TPOJIb CTa€ KIFOYOBUM IHCTPYMEHTOM JUIsl €()EKTHBHOTO PO3IIO/ITY Ta BUKOPUCTAHHS PECyPCiB.

ITix 4ac BOEHHOTO CTaHy BUHHMKA€ HEOOXIJHICTH IIBUIKOTO Ta THYYKOTO aJaNTyBaHHS IMOJAT-
KOBOTO 3aKOHOJIABCTBA J0 HOBUX YMOB, IO YaCTO CYMPOBOIKYETHCS MPABOBUMHU KOMI3isIMU Ta HEOA-
HO3HAYHOCTSIMU Y TIyMadeHHI HopM. Lle BuMarae BIockoHaleHHS] HOPMaTHBHO-IIPABOBOI 0a3M Ta Imij-
BHUIIICHHS PIBHS MIJATOTOBKU MOJATKOBUX OPraHiB. 3pOCTaHHS KUIBKOCTI MOJATKOBUX TPABOIOPYIICHb
1 YXMJICHHS BiJl CIUIaTH TOJIATKIB Yy 1eH TePioJl MiIKPECITOE BAKIIMBICTh MOCUIICHHS KOHTPOITO Ta BIPO-
Ba/DKCHHS e()eKTHBHUX MEXaHi3MiB BUSIBICHHS 1 3a1100iranus nopyumenusM. EdexruBauil mogarkoBuit
KOHTPOJIb B yMOBaxX BOEHHOI'O CTaHy TaKOXK Inependadae 3abe3NedeHHs CHIBIIpani MiX JEPKaBoOIO Ta
6i3necoM. Lle moTpelye 3Ba>k€HOro MiAXOLYy AO 3[1MCHEHHS KOHTPOJIIO Ta BIPOBAUKEHHS MiATPUMY-
BaJIbHUX 3aXO0J1iB JUISI CKOHOMIYHHX CY0'€KTIB, 1110 OMUHUIKCS B CKIIQJHUX (PIHAHCOBUX CUTYyaIlisIX. Bax-
JIUBO 3a0€3MEUUTH CIIPABEUIUBICTh Ta MPO30PICTh MOJATKOBOT CUCTEMH, 00 YHUKHYTH COIiaIbHOTO
HAIpYKCHHSI Ta CIIPUATH 3arajbHiil TOBIpi 10 Jep)KaBHUX IHCTUTYTIB.

Takum 4HHOM, TPOOIEMa TOAATKOBOTO KOHTPOJIIO B yMOBaX BOEHHOTO CTaHY OXOIUTIOE IIUPOKUI
CIEKTp MUTaHb, IKi MTOTPeOyIOTh KOMIIJIEKCHOTO MiAXOLY Ta B3a€MOJIT pi3HUX AEpKaBHUX OpraHiB, 0i3-
HECy Ta IPOMaJITHCHKOTO CYCIILIbCTBA.

Po3poOka ehekTHBHUX MeXaHi3MiB MOJaTKOBOIO KOHTPOJIIO, a/IalTallis 3aKOHOIABCTBA Ta ITiJ-
BUILICHHS PIiBHS ITIJATOTOBKU MMOAATKOBUX OPTaHIB € KIFOYOBHMH KPOKaMH ISl 3a0e3MedeHHsl CTadiIb-
HOCTI Ta PO3BUTKY EKOHOMIKH B YMOBAX ITiIBUILCHOT HEOE3IEeKH Ta Henepen0auyBaHUX 00CTaBHH.

[TincymoByro4M pe3yabTaTH aHalli3y MUTaHb TOJATKOBOTO ITPaBa, MOXKHA CKa3aTH, 110 MOaTKOBa
cucrema norpedye HaranbHuX pedopm: Pedopma «10-10-10» € peanicTHUHO 1 TO3BOJIUTH SKHAKIII-
BUJIIIC MEPE3aITyCTUTH YKPATHChKY SKOHOMIKY Ta 3pOOHTH ii KOHKYPEHTOCIIPOMOXKHOK. CIIPOIICHHS
[IO/IaTKOBOT'O 3aKOHOJABCTBA 3MEHIITy€ HEBU3HAUCHICTh Y MOAATKOBIH cucTeMi Ta poOUTS ii OLIbLI Ie-
pendadyBaHoO ISt Oi3HeCy. SHIKEHHS TOJJATKOBUX CTABOK Ta 3MEHILICHHS] HEBU3HAYEHOCTI MOXKE MPH-
3BECTH J10 30UIBIICHHS IHBECTHIIIH B YKpaiHy, pO3BUTKY 0i3HECY Ta CKOHOMIKH B I[LIIOMY.

Crnucoxk BUKOPUCTAHMX JIZKepeJI:

1. Frizell, J. War and Modern Taxation // Global Taxation. Oxford: Oxford University Press,
2022. C. 43-66.

2. Guénette, J., Kenworthy, P., Wheele, C. Implications of the War in Ukraine for the Global
Economy. Washington: World Bank, 2022.

3. uno 3. C. [Tpobnemu Ta HEMOMIKH MPSIMOTO Ta HEMPSIMOTO OTOJIATKYBaHHS B JieprkaBi // BicHuk
HartioHabHOTO YHIBEpCHTETY BOIHOTO IOCIIOAApCTBa Ta pupoaokopuctyBanHs. 2022. Ne 1(97). C. 99-112.

4. boumapyk lO. B. Peanii Ta nepcmexktuBun pedopMyBaHHS IOJATKOBOI CHCTEMH YKpai-
Hu // MixHaponHa koH(pepeHLis «YHiBepcuTeTcbka Hayka». International Science Journal of
Management, Economics & Finance. 2018. T. 2, No 4. C. 1-10. URL: http://eir.pstu.edu/bitstream/
handle/123456789/17648/%20_%20%20%20%20%20%20%20%20%20_%20_3 2018 p066-067.
pdf?sequence=1 (nara 3Bepuenns: 02.12.2024).

5. Bemmmuxko JI. K., Yopna A. M. [Ipo6ieMHi TUTaHHS TOJATKOBOT CUCTEMH YKpaiHu // AKTyalbHi
MUTaHHS 3a0e3neucHHs (PiHAHCOBOI OE3MeKH Jep:KaBU B yMOBax riobaiizanii: 30. Te3 mon. MixHap.
HayK.-1ipakT. kKoH(}. (M. Xapkis, 17 motoro 2022 p.). Xapkis: XHYBC, 2022. C. 48-50.

6. J1o0poBiNbHUI HAallIOHANBEHIH OIS OO0 LiIeH CTAIoro po3BUTKY B YKpaini / MinicTepcTBO
exoHoMikM Ykpainu. KuiB: MinictepctBo ekoHoMiku Ykpainu, 2020. 116 c. URL: https://me.gov.ua/
(nara 3BepuenHs: 02.12.2024).

7. Hporoso3s 0. InctutyniiiHi nmpobiieMn YKpaiHChKOI MONATKOBOI CHCTEMH Ta IUISIXU iX BU-
pimennst. URL: http://rpr.org.ua/uploads/files/source/Policy Tax Reform RPR.pdf (nara 3BepuenHs:
02.12.2024).

8. Qyanuk B. M., I'apGinceka-Pynenxo A. B., fluenxo 1O. I [IpaBoBi npobnemu ¢pyHKIiOHyBaH-
Hs (hIHAHCOBOI cUcTeMU YKpaiHU B IIepiof Aif BOEHHOro cTaHy // AHAIITHYHO-TIOPiBHAIbHE IPaBO3HAB-
cTBO. 2022. Ne 2. C. 132-136.

9. €srymesceka O. O., Jlaropienko H. B., IBandyenkosa JI. B. [TogaTkoBa MmomiTHKA SIK CKIIaJ0Ba
JIEPKABHOTO MOIATKOBOTO MEHE/DKMEHTY // [HBeCTHIIIT: nmpakThka Ta gocsia. 2022. Ne 4. C. 32-37.

10. Jloik A., Txaumk JI. EdexkTHBHICTH MOAATKOBOI MOJITUKKA B YKpaiHi: PEryaroruuii Ta
(ickanbHuit acniekty // [anuipKuii ekKOHOMIYHUI BiCHUK TepHOMIBCHKOTO HAIlIOHAJILHOTO TEXHIYHOTO
yuiepeurety. 2022. T. 77, Ne 4. C. §2-93.

78



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

11. Joxonu nepxoromxety. URL:

12. Hazapoga T., [lleBuenko M. Miciie noJaTkoBOro MEHEKMEHTY B CHCTEMI YIpaBIIiHHS Jep-
JKaBHUMH (DiHAHCAMHU B yMOBaX BOEHHOTO cTaHy // BicHuk HarioHaqbHOrO TEXHIYHOTO YHIBEPCUTETY
«XapKiBCHKHH MOJTITEXHIYHAHN IHCTUTYT» (eKOHOMIuHI Haykn). 2022. Ne 3. C. 38-41.

13. Camoin T. B., Xomynsk T. . AkTyanpHICTh 3MiH MOJATKOBOI cucteMu YKpainu // Po3Bu-
TOK COI1iaJIbHO-€KOHOMIYHUX CUCTEM B T€OCKOHOMIYHOMY MpocTopi: 30. Te3 nomnosineit I Mixknap. Ha-
yK.-ipakT. koH®. 2022. C. 133-136.

14. Tyuak T. B., JIinnuk O. I1. PehopmyBaHHs 10gaTKOBOI CCTEMHU YKpaiHU B yMOBax miodaiti-
3alifHuX nporuecis / Monoaixxuuit noxarkosuit kourpec. URL: https://scholar.google.com.ua/citations
?user=qbqHIHcAAAAJ&hl=uk (mara 3BepHenns: 02.12.2024).

15. ®ypman O. PedpopmyBaHHS MOAATKOBOI CHCTEMH: CTPATETIUHHIA TIOCTYI YU PYYHE YIpPaB-
ninust? // HaykoBo-nipaktuunuii ceminap (M. JIbBiB, 17 tpaBus 2022 p.). JIssis: JIHY, 2022. C. 39-42.

16. Yepntok T. B. Cucremu onofaTKyBaHHs B yMOBaX BiliHU: IpaBoBUH Ta (hiHAHCOBHI acIiek-
T // BicHuk cryneHTchkoro HaykoBoro toBapuctsa JJonHHY imeni Bacuist Cryca. 2022. T. 2, Ne 14.
C. 258-262.

79



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

VK 343.3
DOI https://doi.org/10.32844/2618-1258.2024.5.15

MIHOBCBHKHW B.B.

HOHHTII/IHO KATEFOPIAJILHI/II/I AIIAPAT JIAJIBHOCTI HAIIIOHAJIBHOI
MOJIIIT YKPATHU SIK CYB’€KTA 3ANIOBITAHHSA KOPYIIIMHAM
TA IIOB’SI3AHUM 13 KOPYIIHIE€IO TIPABOIIOPYIIEHH M

CONCEPTUAL AND CATEGORICAL APPARATUS OF THE ACTIVITIES
OF THE NATIONAL POLICE OF UKRAINE AS A SUBJECT OF PREVENTION
OF CORRUPTION AND CORRUPTION-RELATED OFFENSES

Y crarTi 10CHiPKEHO MOHATIHHO-KaTeropiaabHuil anapat AisuibHocTi HanionansHol
noninii Ykpainu sk cy0’ekrTa 3amo0iraHHs KOPYNLIHHUM Ta IOB’SI3aHUM 13 KOPYIILIELO
MPABOIIOPYIICHHSIM.

VY pe3ynbTari TOoCIiKeHHsI OTPUMAaHO HACTITYHI BUCHOBKHU: 1. HanioHanbpHa mosmiiis
VYkpaiuu Mae mojBiiiHUNA MpaBOBUE cTaryc cy0’ekTa 3amobiraHHs Kopymiii: 1) 3araib-
HUH — SIK OpraH, KU 311 CHIOE aHTUKOPYNIIHHY IisUTbHICTD peasti3yloun CBilf CTaTyc sIK
MIPaBOOXOPOHHOTO OpraHy; 2) crieliaJbHUN — K CIeliaIbHO YITOBHOBAKEHHUHN Cy0’€KT y
coepi nmpotuaii kopymuii. 2. [ToBHOBaxkeHHs1 HamioHanbHOT mominii YkpaiHu CITiBBiIHO-
CATHCS Y TaKWi CHOCIO: TTOBHOBAXEHHS 11010 3/IHCHEHHS [TPABOOXOPOHHOT JiSUTbHICTh
€ 3araJbHUM POJOBUM MOHSITTIM; TIOBHOBAYKEHHS 3/11HCHIOBAaTH aHTUKOPYIIIIHHY IisTb-
HICTh € 0COOJIMBUM; NMOBHOB&KEHHS CIICILIabHO YIOBHOBaXEHOTO cy0’ekra y cdepi
npotuaii Kopynuii € oguHUYHUM. 3. AHaii3 0a30BUX 3aKOHIB, SIKI PErJIAMEHTYIOTh Jli-
snbHiCTh HanioHanpHOT mosminii YKkpainu 1okasas, 1o BIZICYTHIM € OKpEMHIi Tepeitik
NOBHOBAXKCHDb Yy chepi MPOTHAIT KOPYIILLi, a 3arajbHi Ta CrewLialbHi IOBHOBAKCHHS Y
uiii chepi He posmexosani. 4. [10piBHsIBHO-IIPABOBHUIL aHAI3 CYTHICHO-3MICTOBHHX
O3HaK MOoBHOBakeHb HarionansHoi nominii Ykpainn y cdepi npotumii kopyrmii, siki Bu-
3HaveHl y 3akoHoM Ykpainu «IIpo 3anoOiraHHst KOpyIMiii» TO3BOJIMB 3a KpUTEpieM il
Ha KOJIO Cy0’€KTiB PO3MEKYBATH TaKi MOBHOBAXXCHHS Ha: 1) 3arajbHi (IOMIMPIOIOTHCS
Ha HEBH3HAYEHE KOJIO Cy0’€KTIB); 2) cneniaibHi (MOMKMPIOIOThCA BUKIIOYHO Ha Hario-
HaJIbHY NOMiLiI0 YkpaiHu abo TUIbKM Ha CIEeLiaJbHO YIOBHOBaKEHUX Cy0’€KTiB y cde-
pi pOTHIIT KOPYIIIiT). 5. 3ampOnoOHOBaHO BUOKPEMIIIOBATH CIICIliaIbHI TOBHOBAKCHHS
HarionaneHoi momninii Ykpainu y cdepi 3amodiraHHs KOPYIIIHAM Ta MMOB’I3aHUMH 13
KOPYIILI€I0 MPaBOMOPYLICHHSM, BUXO/ISUH 13 HOPM 3aKoHy. 6. 3’5ICOBAHO, 110 y CUCTEMI
HauionansHoi nosninii Ykpainu NOBHOBaXKEHHS CIELiaIbHO YIIOBHOBAXXEHHUX Cy0’ €KTIB Y
cepi mporunii kopynuii nokaaaeHo Ha: 1) JlemapTraMeHT BHYTpilIHbOI Oe3neku; 2) Je-
[apTaMeHT CTpaTeriuHuX Po3cilifyBaHb; 3) JemapraMeHT 60poThOU 3 HAPKO3JIOUUHHI-
cTi0; 4)/lenapraMeHT KapHOTO po3IIyKy; 5) ['0J0BHE citijtue ynpasiiHHs; 6) YipaBiiHHs
Jli3HAHHSA. 6. 3aMpONOHOBaHO MOHATTS «HarionanbHa moditist YKpainu sik cy0’eKT 3aro-
OiraHHs KOPYIMIIHHUM Ta MOB’S3aHUM 13 KOPYIIIE MTPABOMOPYIICHHSIM — 1€ CUCTEMa
OpraHiB Ta MiJPO3iTiB, a TAKOXK MOCATOBUX OCIO, IO BIIMOBITHO O 3aKOHOJABCTBA 1
y MEKax CBOIX IOBHOBAXCHb 3/[IAICHIOIOTE BHYTPIIIHEO-CHCTEMHI Ta 103aCHCTEMHI ajl-
MiHICTpaTUBHI, opraH13au114H1 OTIEPaTHBHO- -PO3LLUYKOBI Ta iHLII 3aXO/H, HAIIPABICH] Ha
npocbmaKTHKy KOPYIUIHKX i II0B’S3aHKX i3 KOPYIILIEIO NPABONOPYLICHD (BHSBICHHS
W yCYHEHHsI IPUYMH Ta YMOB), iX MOINEepeHKEHHS (BCTAHOBIEHHS 0Ci0, SIKi BUHOIIYIOTh
HaMip 1X BYMHHUTH, 1 3aCTOCYBaHHS JIO HUX 3alOODKHUX 3aXO/IB 3 METOK) HEIOMYIICH-
Hs peastizallii 3aMHCITIB), & TAKOXK MPUITUHEHHS (BUSBICHHS 0CI0, SIKi TOTYHOTHCS JI0 1X
BUMHEHHS, Y)KUTTS [0 HUX 3aXO[iB 3 METOIO HEAOMYILIEHHs IEPEPOCTaHHs [iATOTOBKYU B
3aMax 1 3aKiHUCHE KPUMiHAJIbHE IIPABOIOPYIICHHS )».

Knwuogi cnosa: 0oszsonu, 3a00ponu, komnemeHnyis, 0008’ 3KuU, NOBHOBANCEHHS,
npasa, cmamyc.
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The article examines the conceptual and categorical apparatus of the activities of
the National Police of Ukraine as a subject of prevention of corruption and corruption-
related offenses.

The study results in the following conclusions: 1. The National Police of Ukraine has
a dual legal status as a subject of prevention of corruption: 1) general — as a body that
carries out anti-corruption activities while implementing its status as a law enforcement
agency; 2) special as a specially authorized entity in the field of combating corruption.
2. The powers of the National Police of Ukraine are correlated as follows: the powers to
carry out law enforcement activities are a general generic concept; the powers to carry
out anti-corruption activities are special; the powers of a specially authorized entity in the
field of combating corruption are individual. 3. Analysis of the basic laws regulating the
activities of the National Police of Ukraine showed that there is no separate list of powers
in the field of combating corruption, and general and special powers in this field are not
distinguished. 4. Comparative legal analysis of the essential and substantive features of
the powers of the National Police of Ukraine in the field of combating corruption, which
are defined in the Law of Ukraine "On Prevention of Corruption", allowed, based on the
criterion of action on the range of subjects, to distinguish such powers into: 1) general
(apply to an unspecified range of subjects); 2) special (apply exclusively to the National
Police of Ukraine or only to specially authorized subjects in the field of combating
corruption). 5. It is proposed to distinguish special powers of the National Police of
Ukraine in the field of preventing corruption and corruption-related offenses, based on
the norms of the Law. 6. It was found that in the system of the National Police of Ukraine,
the powers of specially authorized entities in the field of combating corruption are
vested in: 1) Department of Internal Security; 2) Department of Strategic Investigations;
3) Department for Combating Drug Crime; 4) Department of Criminal Investigation;
5) Main Investigation Department; 6) Inquiry Department. 6. The concept “The National
Police of Ukraine as a subject of prevention of corruption and corruption-related offenses
is proposed: it is a system of bodies and units, as well as officials, which, in accordance
with the legislation and within the limits of their powers, catry out intra-system and extra-
system administrative, organizational, operational-search and other measures aimed at
preventing corruption and corruption-related offenses (identifying and eliminating the
causes and conditions), their prevention (identifying persons who intend to commit them,
and applying preventive measures to them in order to prevent the implementation of their
plans), as well as their termination (identifying persons who are preparing to commit
them, taking measures to them in order to prevent the development of preparation into an
attempt and a completed criminal offense)”.

Key words: permissions, prohibitions, competence, duties, powers, rights, status.

IocTranoBka npodaemu. Ilicns Pesomronii [NgHocti, npotarom 2014-2019 pokis, Ykpaina
311liCHIOBaIa CUCTEMHI IPABOBI Ta OpraHizaliiiHi 3aX0AHu, CIPSIMOBAHI HA CTBOPEHHS IOBHOLIHHOT 1 i-
€BOT aHTUKOPYTIIHHOT iH(pacTpykTypu. OJHAM 3 TO3UTHBHHX (haKTOPIB IBOTO TpoIecy OyiIo Te, 1110,
YpaxoBYIOUH MDKHAPOIHUI JTOCBIJ, HAIlIA JieprKaBa ITiIlIa IUIIXOM He peopMyBaHHS HAasBHUX, a CTBO-
peHHsT a0COTFOTHO HOBOT CHCTEMH CIICI[ialli30BAHNX aHTUKOPYIIIMHUX iHCTUTYIH [1, ¢. 33].

Cy0’€eKTH, YIIOBHOBa)XKCHI JCPIKABOIO 3aro0irati i NpOTH/IISATH KOPYIIiHHUM IPOsSBaM, TOBHO-
Ba)KCHHSI SIKUX BOHA PETYIIIOE B MEXKaX 3araJIbHUX HaIPsMiB, MOXKHA IOAUIUTH TpU Ipynu: 1) cy0’exry,
110 MAIOTh 3arajbHi IOBHOBaXEHHS; 2) Cy0’€KTH, 1110 MalOTh CIelliadbHi IOBHOBAXEHHS; 3) Cy0’ €KTH,
110 MalOTh [IOBHOB&)KCHHS yYaCHUKA aHTUKOPYNLUiHUX 3axofiB. 1 rpyna cy0’eKTiB, sKi 311ICHIOIOTH
3aXO0/TH IIIOJI0 3ar00ITaHHs 1 MPOTUIT KOPYIIIii, BKIFOYA€E Cy0’ €KTH 13 3arajibHUIMHU TOBHOBAYKCHHSIMH, HE
CTBOPEHI CIeIiaIbHO JIJIsl 6e31mocepe/iHbol OOPOTHOM 3 KOPYIIIIER, TPOTE YITIOBHOBAXKEHI MPOTUIISITH
Kopymii [2].

OTke y paMKax 3arajlbHol CUCTEMH AEpKaBHOI Blaau B YKpaiHi (pakKTHUHO CTBOPEHO Ta (yHK-
LIOHYE JIBi aBTOHOMHI IMiZICUCTEMHU opraHiB npOTI/mi'l' KOPYIILi, ONHY 3 SKMX CTaHOBJISITH CIIELiaTi30BaHi
aHTHKOPYIUINHI OpraHu, APYry — TPaJMUiiHI OpraHu NPaBOIOPSIKY Ta 3araibHi cynu. besnepedno,
TaKa MOJE/Ib Ma€ IpaBo Ha 1CHyBaHH;{ aiie BOHA MOPOIKYE TUTaHHs MO0 Ti e(beKTI/IBHOCTl — 3a0e3-
MIEYCHHs HAJISKHOT B3aEMOJIT yCiX Cy0’€KTiB aHTHKOPYMIIHHOI MisTIBHOCTI Ta KOOpIHMHALII TaKkoi Ii-
SUTBHOCTI, BUKJIFOUCHHSI TyOJIFOBaHHS TXHIX MOBHOBa)KCHb, YITKOTO BU3HAYCHHs chepu aisuibHOCTI (30-
Kpema, B YaCTHHI TIJICIITHOCTI) KOXKHOTO 3 TaKuX OpraiB. [Ipu 4oMy 1€ CTOCYEThCS SIK 3arajioM ycix
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Cy0’eKTiB IPOTUAIT KOPYMILil, TaK i OKPEMO HOBOCTBOPEHMX CHELiali30BaHUX aHTUKOPYIIIHHUX opra-
HiB [3, c. 334].

Ha cproroani HITY yMOBHO BXOIUTB 1O KOXKHOI 13 Ha3BaHUX MIJCUCTEM, 1110 OOYMOBIIIOE JIOCITi-
JOKEHHSI 11 TPaBOBOT'O CTATYCY, KOMIIETEHIIIT, TOBHOBa)KEHb, TPABOBOI OCHOBH JIISUTLHOCTI Y I cdepi Ta
iH. AJie TiepIil 3a Bce BUHMKaE rnorpeba 3’scyBaHHs cyTHOCTI nedinimii «HarionansHa momirist Ykpainu
sIK cy0’€ekTa 3armo0iraHHs KOPYIIIHHUM Ta MOB’S3aHUM 13 KOPYIIILI€0 MPABOMOPYIICHHIM.

AnaJui3 nmyOmikanii, B IKMX 3al04aTKOBAHO PO3B’si3aHHS JaHOI MPoOJieMH TOKa3aB, II0
CYMDKHY IpoOieMaTuKy AOCHIPKyBaJd BiloMi BITYM3HsSHI BueHi, cepen sikux: A. B. Bineupkwuid,
O. IO. bycoun, 1. I. BoiiroBuuy, P. I. I'purop’es, A. A. 3agopoxuuif, M. B. Kikanimsini, B. B. Kpu-
BeHko, B. O. Jlucenxko, B. O. Maprtunenxo, O. A. Maprunenko, [[. C. Manusakesud, M. 1. MenbHuk,
J1. O. Omniitauk, O. M. Omniitauk, 1. O. Tomuyk, B. M. Tpenak, B. f. utpsx, I. JI. [lIsenosa, O. B. Illes-
yenko, O. B. Illemsikin, O. [I. SIpomieHko Ta iH.

Besnocepennbo gociikyBany TeMatuky posrisinas B. b. [Tuenin y HaykoBiii myOmikarii « Y Tou-
HEHHS IIPaBOBOI'O CTaTyCy MOMILIT K cy0’ekTa 3anobiranus Ta npotuaii kopynuii B Ykpaiuni» (2019),
SIKMI IPUCBATHB CBOIO yBary OKPEMHM acIeKTaM IpaBoBOro crarycy HamionanbHoi momiuii Ykpainu
sIK cy0’€KTa 3ano0iraHHs KOPYIIii Ta TECOPETHYHHM ITUTAHHSAM CITIBCTABJICHHS 3ar100ITaHHs 1 POTHIIT
KOPYIIIIIT IIUM OPTaHOM.

BonHOYac KOMITJIEKCHOTO JOCII/DKEHHS 1€l TEMaTHKU Ha MOHOTpadiYHOMY piBHI TPOBEIACHO
He Oyio.

MeTo10 cTATTi € PO3KPUTH MOHATIHHO-KaTeropianbHuil anapar gisuibHocTi HITY sik cy0’exTa
3a100iraHHs KOPYIIIHHIM Ta OB’ A3aHUM 13 KOPYILI€I0 IPABONOPYIIECHHSIM.

Buxiiag ocHOBHOro Martepiajry. BaykJIHMBUM ITOKa3HUKOM PiBHSI PO3BUTKY NMPaBHUYOI HAYKH,
a TaKOXK TEXHIKO-IOPUINTHOI TOCKOHAJIOCT] 3aKOHOIABYMX aKTiB, 1[0 BU3HAIOTHCS B YKpaiHi OCHOBHHM
JOKEpeTIoM 00’ €KTHBHOTO IpaBa, € 3akoHoAaBul aediHiwii [4, ¢. 105]. [Topsa 3 UM, Ha MpaKTHUILl iCHY-
I0Th 1B OCHOBHI MiAX0AM 10 (GOpMyBaHHs HayKOBOTO MOHATTSA. [lepnii — NOKTpUHATIBHUM, IO IPYH-
TYETHCS. Ha TOCHIPKEHHAX y4eHUX 1 (axiBUiB y neBHil ramysi. Jpyruil — obiniiHui, teranpsHuid, 1o
0a3yeThcsl HA HOPMATHBHUX aKTax, MDKHAPOJHUX JOKyMEHTaX Ta IHIIUX JPKepelnax, 0 MalTh FOpH-
nuaHy cuiy [5, c. 183].

VY 3B’s3Ky 3 UM, B TIEPIIY Yepry NOTPiOHO 3BEPHYTHCS 0 3aKOHOIABYHX aKTiB, IO PErTaMeH-
TYIOTh 11i BU3HA4YEHHsI, 30Kpema JisuibHicTh HITY sik cy6’ekTa 3anmo0iraHHs KOpyNiidHUM Ta TOB’si3a-
HUM 13 KOPYIIIII€I0 MPaBONOPYIICHHSIM.

Tak, ct. 1 3akony Ykpainu «IIpo HamionansHy nosinito» BusHavae, mo HITY (momiuis) — e
LEHTPaJIbHUNA OpraH BUKOHABUOL BIIAJU, SIKUM CIY>KUTb CYCIUIBCTBY LIUIIXOM 3a0€3HEYEHHs OXOPOHU
IpaB i CBOOO JIFOMUHHY, TIPOTH/IIT 37IOUNHHOCTI, MATPUMAHHS yOIiYHOT Oe3MekH i mopsaky [6].

Bonnouac 3akon Ykpainu «IIpo 3amobiranHs KopyIiiii» Bu3Hauae HarlioHanbHY TIOMILIIO SK
CIelliajgbHO YIIOBHOBaXEHUH Cy0’ exT y cepi mpotuaii kopymii (ad3. 14 4. 1 ct. 1) [7].

OTXe YMHHE 3aKOHOJABCTBO HE MICTHTh BH3HaudeHHs «HamioHaneHOi mominii Yipainu sk
cy0’exTa 3amo0iraHHs KOPYNLiIHUM Ta MOB’S3aHUM 13 KOPYIIi€l0 IpaBonopylueHHsaM». HepusHaue-
HICTB IIbOTO IINTAHHS y 3aKOHOJIABCTBI 3HAYHO 3HM)KYE MPABOPO3YMIHHS CTAaTyCy LILOTO OpraHy y cdepi
3anobiranHs Kopymiii. Tak, y3araqbHEHHS COIIIOJIOTIYHOTO OMMTYBAHHS TPAIliBHUKIB MOJIIIT TOKA3a10,
110 TpaBoBHii ctaryc Ta kommereHiist HITY oo 3amoGiranHs KOPYIIIHHAM Ta OB’ I3aHUM 13 KOpyTI-
Li€10 MTPABONIOPYIIEHHSM € 3pO3YMIIOL0 JHiIe cepen At 32 % onuTaHuX pecroHAeHTiB, 65% — He3po-
3yMiJIOK0, 3 % — Ha TIOCTaBJICHE MUTAHHS 3a3HAYMIIM BITIOBIAb «BaXKKO BiJIMOBICTH.

JlocnigKyBaHe BU3HaUEHHS IOTpeOye aHalli3y KIIOUOBUX CKJIaJOBHUX, 30KpEMa TAKUX KaTeropi,
SIK: «CY0’€KT IPABOOXOPOHHUX BITHOCUHY», KOPYILIiIHI Ta II0B’A3aHUM 13 KOPYIILIEIO NPaBOIOPYIIEH-
HSI», «3a1100iraHHs MPaBOMOPYIICHHIM.

VY mepiry yepry mMoBa e Mmpo Taky Kareropito sik «cy0’ek». Cy0’ekT — 1ie HOCI# mpeamer-
HO-TIPAKTHYHOI JiSTIbHOCTI 1 TI3HAHHS, JUKEPEJIO aKTUBHOCTI, CIIPSIMOBaHOT Ha 00 €ekT [8, ¢. 61].

JlocniaKioun npaBoBHi cTaTyc MOMiLii sik cy0’ekTa 3anmobiraHHs Ta MpoTHIIl Kopynuii B Ykpa-
fui B. Bb. [Tuenin 3a3Havae, 110 y NpaBoBii Haylll 3a3Ha4YEHY KAaTErOpir0 BUKOPUCTOBYIOTH 3aUIs I10-
3HauyeHHs a00 «cy0’ekTa npaBa» abo «Cy0’e€kTa NPaBOBIIHOCUHY». Pi3HUI MK JaHUMU KaTeropisiMu
MIOJIATAE B TOMY, IO MEPIIUii € JIMIIe HOCIEM TIpaB Ta 000B’SI3KiB, TOI SIK IPYTHIA — BXKe iX peani3oBye,
TOOTO € peajbHUM YYaCHHUKOM BIATOBIHUX CYCIIUIBHHUX BiHOCHH [9].

HeoOximHo0 nepeayMoBo HaOyTTs cy0’€KTOM TpaBa crarycy cy0’eKTa MpaBOBIIHOCHH € HasB-
HICTh Y HBOTO TaKOi IOPUINYHOI BIACTUBOCTI, SIK MPAaBOCYO €KTHICTB, MiJ SIKOI0 PO3YyMIIOTh mependa-
YeHY 3aKOHOM 3/1aTHICTh cy0’€kTa mpasa OyTH ydacHMKOM IpaBoBimHocuH [10, c. 226-227]. IIpaBo-
Cy0’€KTHICTb CKIIAIAETHCS 3 MPABO3ATHOCTI, I€31aTHOCTI Ta JICTIKTO3IaTHOCTI pa30M Y34THX, a pa3oM
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13 HOPMOIO TIpaBa Ta IOPUIMYHUM (HAKTOM € IEePEAyMOBOIO BUHUKHEHHS BiJIOBIIHUX NPABOBIJHOCHH
[11, c. 340]. bazoBuM siapoM NpaBoCyO’ €KTHOCTI IOPUIUIHOT 0COOU € IPABO3JATHICTD, KA BU3HAYAETh-
Cs1y 3aKOHOZIABCTBI, SIK 3JaTHICTh MaTu IpaBa Ta 0008’ s3ku [12]. V opuaudHoi 0coOu MpaBo3AaTHICTL
1 JTi€3MaTHICTE BUHUKAIOTH OJHOYACHO BiJ MOMEHTY il CTBOPEHHS i MPUIMHSAIOTECS TAKOXK OJHOYACHO
Bl AHS BHECEHHS 10 €IMHOTO AEP)KaBHOTO PEECTPY 3aIliCy MPo i CTBOPEHHS UM MPHUITHHEHHS BiAIO-
BijiHO. ToMy JUIs FOPUAMYHKUX OCI0 PO3PI3HEHHS IIMX KaTeropiid 3a3Bn4ai He Mae 3Ha4deHHs [13].

To0T0, KOJI MU TOBOPUMO TIPO MOMILIIO K Cy0’€KTa 3a100iraHHs Ta MPOTHIIT KOPYIIIii, MAEMO
Ha yBa3i, 110 JaHi OPraHy € peaJbHUMU YYaCHUKaMU BKa3aHUX CYCHIUJIBHUX BiAHOCHH, peasi3yloTh B 1X
MeXaxX HaJlaHi iM TOBHOBakKeHHs [9].

BoxHxouac y Teopil paBa MpUHHATO BUAUIATH I OAHY KaTETOpilo — «IIPaBOOXOPOHHI BITHOCH-
Hm» [14, c. 173].

VY 3B’s3Ky 3 UM, TIOTpeOy€e YTOUHEHHs JyMKa Bigomoro BueHoro (B. b. ITuenina) mpo Te, mo
HOJILIST BUCTYIIA€ PEaIbHUM YYaCHUKOM HE CYCIUIBHMX BiZIHOCHH (TIPaBOBIAHOCHH), IIPO SIKY BiH TOBO-
PUTB, @ — IPABOOXOPOHHUX BiJIHOCHUH.

Came Takuil migxia 10 posyminns HanionanbHoi noninii Hali0LIbII TOUHO pO3KpHBaE ii npaBo-
Cy0’€KTHICTB, 3 OJTHI€T CTOPOHU — SIK MPABOOXOPOHHOTO OpraHy, 6e3MmocepeIHIM MPU3HAYCHHAM SIKOTO
€ OXOpOHA TpaB 1 CBOOOJ JIFOJMHU, TIPOTH/IIS YCIM MPABOMOPYIICHHSIM UM Y4acTh y Takiil MisSUIbHOCTI
y MEXax CBO€I KOMIETEHIIIT, MATpUMaHHs MyOnivHOT Oe3MeKH 1 MOPSAKY, a 3 1HIIOT — SIK CIeIiaibHO
YIOBHOBA)XEHOTO Cy0’€KTa 3armo0iHOT aTHKOPYIIIHHOT TisSUIbHOCTI.

ITinTBepKEHHSAM IIbOMY € BHOKPEMJICHHS NPAaBHUKAMH Lijel MPaBOOXOPOHHUX BiTHOCHH:
a) IPEBEHTUBHI IPAaBOOXOPOHHI BIJHOCHHH, CIIPAMOBaHI Ha 3aro0iraHHs MIPaBOLOPYLIEHHIO; 0) Mpu-
IUHSAIOYH TIPAaBOOXOPOHHI BITHOCHHHM, CHPSIMOBaHI Ha TIPUIHMHEHHS BHSBICHOTO IPaBONOPYIICHHS,
B) BiJTHOBJIOIOYH MTPABOOXOPOHHI BIIHOCHHH, CIIPSIMOBaHI Ha YCYHEHHs a00 BiJIIKOAYBaHHS HETraTHB-
HUX HACJIJIKIB TIPABOMOPYIICHHS; T) KapayibHi (1ITpadHi) MPaBOOXOPOHHI BIJIHOCHHH, CIPSIMOBaHI Ha
peaiizauiio IPUIMYHOI BiNOBiJaIbHOCTI 0COOM, BUHHOI y BUMHEHHI IpaBonopyueHHs [ 14, c. 175].

VY HayKoBiii JiTeparypi JOCUTh YacTO 3a3HAYAE€ThLCS, IO CHELliabHa HpaBocy6’eKTHiCTL nep-
’KaBHOTO OpraHy sik Cy0’€KTa NPaBOBIIHOCHH BHSBISIETBCS B foro xommerenuii [15, c. 266]. Tomy
Ha3BaHi I[iJIi y TOBHOMY 00Cs31 CTOCYIOTBCS 3ar00iKHOT aHTI/IKopyHHII/IHOI nismeHOCTI HITY, ockinbku
ocTaHHS (B MeKaX BU3HAYCHHUX 3aKOHOABCTBOM) Oe3mocepeHRO 3AiHCHIOE a00 MPUIMAE yIacTh y pe-
aizaiii X ycix.

3aBiaHHs IHOTO JIEP>KaBHOTO OpraHy Bu3HadeHi y 3axoHi Ykpainu «IIpo HaumionansHy momi-
1ito», 30kpema: 1) 3abe3nedeHHs myOIiuHOI Oe3MeKH 1 MOPSIKY; 2) OXOPOHA MpaB i CBOOON JIIOAUHH,
a TAaKOX IHTEPECIB CYCIIIbCTBA 1 iepKaBy; 3) MPOTUAIS 3I0UMHHOCTI; 4) HaJaHHs B MEXKaX, BUSHAUEHUX
3aKOHOM, ITOCJIYT 3 IOMOMOTH 0c00aM, sIKi 3 0COOMCTHX, eKOHOMIYHUX, COI[IaJbHUX ITPUYHMH a00 BHACII-
JIOK HaJ3BUYANHUX CUTYyaliil HOTpeOyIoTh TaKoi JomoMorH [6].

Kpim Toro, y Ha3zBaHOMY 3aKOHI BU3HAYEHO HOPMH, SIKi OKPEMO PETNIAMEHTYIOTh TOBHOBaXKEH-
Hs1 11010 3aro0iraHHs KOpymilii, 30kpemMa: (GopMyBaHHS iHPOPMAIITHUX PECYPCiB MOIIIEI0 CTOCOBHO
3apeECTPOBAHUX KOPYHLIHHUX KPUMIHAJIBHUX NPABONOPYLIEHb, aJMiHICTPAaTUBHUX IPaBONOPYILEHb,
0B’ SI3aHUX 3 KOPYIILII€I0, a TAKOXK 0Ci0, sAKi X yUYMHUIN, Ta pe3y/bTaTiB PO3MILY LIUX IPABONOPYILECHb
y cyaax (ct. 26); 3acTOCYBaHHS JI0 YWiCHA MOMIIEHCHKOT KOMICIT 3aX0/IiB aMiHICTPATUBHOT BIAMOBI1ab-
HOCTI 32 BYMHEHHSI aIMiIHICTPATHBHOTO IPABOMOPYIICHHSI, TIOB’SI3aHOTO 3 KOpYTIi€er (CT. 51); moganHs
JI0 TOJTiLEHChKOT KOMICIT [T ydacTi B KOHKYpCi Jekiapariii, Bu3HaueHol 3akoHoMm Ykpainu «IIpo 3a-
nobiranus kopynuii» (cT. 54); oOMexeHHs, OB’ sI3aHi 31 CiIy»k0010 B MOJIILI1, y 3B’53Ky 13 3aCTOCYBaH-
HSIM 3aXO0JiB aAMIHICTPAaTHBHOI BiANOBIAANBHOCTI 38 BANHEHHS aAMiHICTPaTUBHOIO IPABOIOPYLICHHS,
OB’ SI3aHOTO 3 KOpyIIieto (CT. 61); 3BUIbHEHHS 31 cily>kOu B IOMiNii y pa3i HAOpaHHs 3aKOHHOI CHIN
pIIICHHSIM Cy/y LIO/I0 MPUTSTHEHHS 10 BIAMOBIIATBHOCTI 32 BUMHEHHS aIMIHICTPATHBHOTO MPABOIIO-
PYIICHHS, TIOB’SI3aHOTO 3 KOPYIILIE0, 800 KPUMIHAJIBHOTO MTPABOTIOPYIICHHS, @ TAKOXK PILICHHSIM CY/Iy
PO BU3HAHHSI HOTO aKTHBIB 200 aKTHBIB, HA0YTHUX 3a HOTO JOPYYCHHSIM IHITUMH 0co0amMH a00 B THIINX
nepenbadenux cr. 290 L{uBinbpHOTrO MpolecyanbHOro KOAEKCY YkpaiHu BUNAAKaX, HEOOIPYHTOBaHUMU
Ta X CTATHEHHS B 10Xi1 nepxasu (ct. 77) [6].

XapakTepHo, 1110 Ha3BaHi HOPMU (KpiM CT. 26 3aKkoHY) CIPsIMOBaHI Ha 3al00iraHHsA BHYTpIl-
HbO-CUCTEMHHMM KOPYIIIHHUM rposiBaMm y HartioHanbHii mosminii. Y TOH ke Yac CreliaibHuX HOPM,
sIKi O BU3HAYAJIM TIOBHOBAKCHHSI 1IOJI0 3aro0iraHHs KOPYIIIii 1032 CHCTEMOK OPraHiB 1 MipO3IiIiB
HarnionaneHoi nominii 3akoH He MiCTUTB (KpiM CT. 26 3aKoHy).

Bonnouac, y «Ilonoxxenni npo HarionanbHy mosnirio» mepenik 3aBlaHb AEIIO MIMPIIMN HiXK
y 3aKoHi, 30KpeMa BHU3HAYE€HO, 1110 OCHOBHMMHU 3aBiaHHAMH HarioHanbHOi momiuii e: 1) peanizamis
JiepKaBHOT MOJITUKH y cepax 3a0e3MeUeHHs] OXOPOHU IIPaB i CBOOO JIFOAUHH, IHTEPECIB CYCIIIECTBA
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1 JeprkaBH, MPOTUIT 37IOUMHHOCTI, MiATPUMaHHS MyOniuHOi Oe3MeKH i MOpsIKY; 2) BHECEHHS Ha PO3-
i1 MiHiCTpa BHYTPIIIHIX CIIpaB MPOINO3MLIiN 111010 3a0e3nedeHHst HopMyBaHHS AEpPKaBHOI HONTITHKU
B 3a3Ha4eHHX cepax; 3) HaJaHHA B MeXaX, BUSHAYCHHX 3aKOHOM, IOCIYT 3 JOIOMOTH 0co0aM, sKi
3 0COOMCTHX, CKOHOMIYHHX, COLIATbHUX MPUYKMH a00 BHACIIJIOK HA/I3BHYAHNX CUTYyallill TOTPeOyIOTh
TaKoi momomoru [16].

Taxkum ynnoM, HITY € peanbHUMH y4acHHUKOM 3aroOiraHHs IUX MPaBOOXOPOHHMX BIJIHOCHH,
T00TO Cy0’eKTOM Yy chepi 3anodiraHHs KOPYMIIHHUM Ta OB’ SI3aHUM 13 KOPYIILI€0 TIPABOMOPYIICHHSIM.

SIK opraH npaBONOPSIJIKY, SKHH YMOBHO BiJIHOCHUTBCS IO HA3BAaHOT BUILE CUCTEMU TPAIHLIHHIX
OpraHiB, — BOHa BHKOHYe QyHKUIT y cepi mpoThaii Kopymuii IIsxoM BUKOHAHHS Ha3BaHKX 3aBJaHb,
BH3HAYCHUX 3aKoHOM Ykpainu «IIpo HAL[OHAJIbHY MOIILI{}0%, & TAKOXK BH3HAYCHHX IHIINMH HOPMATHB-
HO-TIPABOBHMH aKTaMH 3arajbHOi aHTHKPHUMIHOTE€HHOI CIIPSIMOBAHOCTI.

OmHUM 13 KITFOYOBUX ACIEKTIB MOHATIHHO-KaTeropiajJbHOTO arnapary y 1iid poOoTi € 3’acyBaHHs
crarycy HITY sik cy0’exta y cdepi npoTuaii KOpyrilii BUXOASYH i3 TOBHOBAKEHbD, SIKI BH3HAYCHO 3aK0-
HoM Ykpainu «IIpo 3anoGiranHs kopymiii», ockiabku HallioHanabHa mostiiis Ha3BaHa CreliajibHO YIOB-
HOBa)KCHUM cy0’eKToM y cdepi npotuaii xopynuii [7]. Bapro Haronocuty, 1o BianosigHo a0 ad3. 1.
q. lcrl 3a1<0Hy Yipainu «IIpo 3anobiraHHs KOPYIILii» TEPMIH «CICIIaNbHO YIIOBHOBAKEHI CY0’€KTH
y cepi nporuaii Kopymniii» B TaKOMy 3HAYCHHI BXHBA€THCS JIHLIE Y LboMy 3akoHi [7]. To0To B iHumx
3aKOHAX BOHU MOXKYTh MATH iHIIE 3HAYCHHS. YTiM, SKILO B TOMY YH iHIIOMY 3aKOHi 3rajaHi TepMiHu
B)KUBAIOTHCS 0€3 BU3HAUCHHS IXHBOT AeiHilil, TO BOHU MAIOTh TOH 3MICT, IKUM IX Hagiase cT. 1 came
LIbOT0 3aKOHY, SIKUH € 6a30BUM y cepi 3anobiraHHs KOpymuii: 3riguo i3 ioro . 3 Pozainy XIII «IIpu-
KIHLEBI TOJIOKEHHS, 710 IPUBEIEHHS Y BIAMOBIIHICTD 13 IMM 3aKOHOM YCi HOPMaTHBHO-IIPABOBI aKTH
(Y T.4. 3aKOHH) 3aCTOCOBYIOTBCS y YACTHHI, IO HE cyliepednTh Homy [164, c. 34]. Orxe Ha3BaHUIA «0CO-
onmuBmit» craryc HITY sik «crerialibHO YIOBHOBaXEHOTO Cy0’ekTa y cepi mpoTuil Kopymiii» BapTo
PO3KPHBATH Yepe3 3MIiCT caMe LLOTO 3aKOHY.

3BaykarouM Ha Te, 110 y 3a3HaY€HOMY 3aKOHI IPSMO HE BU3HAUYECHO SIKi caMe MOBHOBakeHHs Ha-
LIOHAIBHOT MOMILIT BITHOCATHCS [0 ClELialIbHUX, CIPOOY€EMO 1X IpOaHali3yBaTH.

Busuenns 3akony Ykpainu «IIpo 3anoGiranss kopynuii» mokasye, 110 B HbOMY MiCTAThCS HOP-
MM, SIKi MICTSTh NPsIMY BKa3iBKy Ha IMOBHOBakeHHs HamioHambHOT MOMIIT 1010 3armo0iranHs KopyI-
LIAHKUX Ta [MOB’A3aHUX 13 KOPYIILI€I0 MPABOMOPYILICHB, TOOTO BUKOPUCTOBYETHCS TepMiH «HarioHaibHa
MOJTIIIis», a00 OMOCEePEIKOBaHY BKa3iBKY — BUKOPHCTOBYEThCS TaKa TEPMIHOJIOTIS, SIK: «iHIII CTeIiab-
HO yIOBHOBaXKEHI cy0’ekTH y cepi mpoTUIil KOPYIIi», KKOMIIETCHTHI OpraHm» Ta iH.

I1i TepMinM B34TO 32 OCHOBHHMH KpUTEpill IPUHATIEKHOCTI HOBHOBaXKeHb 10 HamioHansHOi Ho-
minii. AHaJli3 IOKa3aB, 110 Taki IOBHOBa)KCHHS BU3HAYAIOThCS HU3KOIO HOpM 3akoHy Ykpainu «IIpo
Hanionaneny noniui}o» [7].

Bozrouac ananis cigunts npo te, wo: 1. Iepenik 3axozis 3ano0iranxs kopymuii y 3akoHi He
Bi3HaYeHHil. 2. CHCTEMa TAKUX 3aXO/IB, HABITh SKILO BPAXOBYBATH yCi IIONIOKCHHS 3aKOHY BiICYTHS.
3. [NoBHoBaskenHs HartionanbHOT nominii sk cy0’eKxTa 3ano00iranHs Kopymuii OkpeMo He BU3Ha4EHi, po3-
ME’KOBaHI 110 PI3HUM HOpMaM, Ta € HEIOBHUMU.

HeBuzHa4yeHICTh Ha3BaHUX MOJIOKEHb HETATUBHO IMO3HAYAETHCS 1 HA MPABO3aCTOCYBaHHI MOJTi-
HEeWChKIMH HOPM IIbOTO 3akoHy. Tak, y3araJbHEeHHs JaHUX OTPHMAHHX B XOJI COIIOJOTTYHOTO OIH-
TYBaHHS TIOKa3alo, o Jumre 8% MOMeldchbKUX MOXYTh BiIpI3HUTH 3arajbHi moBHOBakeHHs HITY
y chepi nporuaii kopymiii Bij T MOBHOBa)KEHB SIK CIICI[IalIbHO YIIOBHOBaYKEHOTO cy0’ekTa y cepi mpo-
Tuaii kopynuii, 34% — 4acTKOBO Bifpi3HsIOTH, 58% HE BiAPI3HAIOT.

Bonnouac, BHOKpeMIICHI HAMH 13 IOJIOKEHb PI3HUX HOpM 3aKOHY MOBHOBaxkeHHs HarioHanbHOT
noJimii ik cy0’ekTa 3ano0iraHHs KOpymiii JarTh 3MOTr'y pOOMTH BUCHOBOK, 1110 M (TIOBHOBa)KEHHSIM)
MPUTaMaHHI 2 TPYIH O3HAK: 03HAKHU 3arajibHAX TOBHOBAXKEHb, O3HAKH CIEI[ialIbHUX TTOBHOBAKEHD.

VY 3B’S3Ky 3 UM, IPOIIOHYEMO 3aCTOCOBYBATH KJIaCH(DIKaIlifo 10 TAKHMX HOBHOBaXKEHb, 1 CEPest
HUX BHOKPEMJIFOBATH 3arajibHi Ta CreliaibHi.

Ockinbky 3aKOH HE BU3HAUae CUCTEMH 3ax0/(iB HalioHanbpHOT momitii sk cy0’exTa 3amo0iranHs
KOPYIILIii, MPOITOHYEMO JI0 CIeliabHUX TOBHOBAaKEHb BU3HAUCHUX 3akoHOM «IIpo 3anobiranHs Kopyr-
1ii» BIIHOCUTHU Ti MOBHOBaXXCHHS, SKi NpUTamMaHHi Tuibku HanioHanbHii nomiuii abo B onHOMY psiay
3 HEI0 BUKJIIOUHIH KaTeropii cy0’eKTiB 3a1100iraHHs KOpyIuii — CIeliabHO YIOBHOBAKEHUM Cy0’ €KTaM
y cdepi mpoTuaii Kopyii.

Omxe no criemianbHuX nmoBHoBakeHb HITY y cdepi 3amobiranHs KOPYMIIHUM Ta MOB’SI3aHHU-
MH 13 KOPYILIi€I0 NPaBOIMOPYIIEHHSM, BU3HAYEHUX 3aKOHOM INPOMOHYEMO BigHOCcHUTH: 1. Peamizaris
rapaHTiii HezayexxHOCTI HallioHaabHOro areHTCTBa 3 MUTaHb 3an00iranHs Kopymnuii. 2. 3abe3neueHHs
(DYHKIIOHYBaHHS BHYTPIIIHIX 1 PETyIIPHAX KaHAJIB IIOBITOMIICHHS IIPO MOXIIHBI (haKTH KOPYIIIHHIX
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a00 IOB’sI3aHUX 3 KOPYIILI€I0 PaBONOPYILIEHb, IHIINX NOpyLIeHb 3akoHy Ykpainu «IIpo 3amobiranHs
xopynuii». 3. IIpoBeneHHs crenianbHOl IepPEBIPKU CTOCOBHO BiIOMOCTEN PO MPUTATHEHHS 0COO0H [0
KpHMiHaJIbHOI BiAOBIAAABHOCTI, HAsABHICTh CYIUMOCTI, ii 3HATTS, NorauieHHs. 4. 3a0e3neueHHs QyHK-
[IOHYBAHHS BHYTPIIIHIX 1 pETyISIPHUX KaHAJIB [TOBIIOMIJICHHS TIPO MOXKJIHBI (PAKTH KOPYHIIHHUX 200
OB’ sI3aHUX 3 KOPYIIIIEI0 MPABOIOPYILICHb, & TAKOXK 3IIMCHCHHS MEPEBIPKH 3a MOBIJIOMJICHHSIMH BH-
KpHUBaviB Ta 3a0e3neuyBaTu X mpasa i rapaHTii 3aXucTy (TPYyIOBHX TpaB, MpaBa Ha KOHDIICHIIHHICTh
Ta aHOHIMHICTb, IIpaBa Ha OTpUMaHHs iHoOpMaLii, IpaBa Ha BUHAropoxy). 5. PearyBanus Ha iHiuia-
THBHI ITOB1IOMJIEHHsT HallioHaJIbHOTO areHTCTBa 3 ITUTaHb 3a1100iraHHs Kopynui'l' LUISIXOM TPOBEIEHHS
ctyx008BOTO pO3CJ‘IlZLYBaHH$I BXKHUTTs 3aXO/iB 1OAO NPUTSTHEHHS 10 BiANOBLIANLHOCTI 0CI6, BUHHKX
Y BUNHCHHI KOPYIIIHHIX a0 0B S3aHMX 3 KOPYIILI€0 PABONIOPYIICHb, IPYHTYHOUYHCh Ha OTPHUMAaHHX
Marepianax, o cBiT4aTh Mpo GakTH iX BAMHEHH. 6. 3MiiCHEHHS Mi>KHAPOIHOT IPABOBOI TOTTIOMOTH Ta
IHIIKX BUJIIB MXKHAPOJIHOTO CITIBPOOITHHUIITBA Y CIIpaBax Mpo KOPYMIIiHHI MPaBOMOPYIICHHS.

[ToBHOBa)KeHHS MOMIIIT 1110/10 3ar100IraHHs KOPYILIHHUM 1 TIOB’SI3aHUMHU 13 KOPYIIIIEIO TpaBo-
HOPYLIEHHSM, TAKOXK IIPOIIOHYEMO PO3IVISLAATH SIK TaKi, 1110 MAlOTh BHYTPILIHIN 1 30BHIIIHIM IposB.

IIpo BHyTpimmHil BapTo Ka3aTu B pa3i 3AiiCHEHHs 3aXO/iB 13 3a1100iraHHs Ta NPOTUAIl KOpyIii
cepejl OpraHiB 1 MiAPO3/IiIIB BIaCHE MOJIIIIIT, & PO 30BHIIIHIN — B pa3i KoM MOBa ijie PO peatizaliito
IO €0 TIOBHOBAKEHB 11010 HEJOMYIIICHHS BANHEHHS KOPYTIIHHUX Ta MOB’A3aHUX 3 KOPYIIIII€IO Mpa-
BOTIOPYIIICHB, @ TAKOXK pearyBaHHs Ha (pakTH ix BuuHEHHS [9].

Jlo BUKOHAHHS 3aBJIaHb 3arl00iraHHs KOPYIIIHHAM Ta MOB’S3aHUM i3 KOPYIILIE TPaBOIIOPY-
IIEHHSM 3aJIy4aloThes Bei opranu Ta nigposainu HITY. IIpore 3akon Ykpainu «IIpo HanionansHy momi-
1Li10» He BU3HAYAE PO3TOPHYTY OpraHizauiiino-mraray ctpykrypy HITY oOMexusumcs B cT. 13 3akoHy
3arajbHOI0 CHUCTEMOIO MOJIiLii.

He Bnaroynch 10 JeTambHOTO aHaTi3y KOMIIETEHIIIi BCiX 3a3HAYEHUX BUILE OPraHiB Ta MiIpo3-
JtiB y cdepi 3amo0iraHHs KpUMiHAJIBHAM MPABOMOPYIICHHAM, 3a3HAYMMO, 110 1X 3aBJIaHHs Ta QyHK-
1ii BIAMOBIIHO 10 HAMPSIMKIB TiSUIbHOCTI OXOIUTIOIOTH MOBHOBAXKEHHS IIIOJI0 BKUTTS 3aXOJIIB 13 BHSIB-
JICHHSI KOPYNUIHHUX Ta OB S3aHUX i3 KOPYIMLIEIO MPABOIOPYLIEHD K BHYTPIIIHbO-CUCTEMHHUX, TaK
1 103aCUCTEMHUX.

Bopnnouac BinnosiaHo no Hakazy HITY Bix 16.09.2022 Ne 661 «IIpo neski nUTaHHS AiSUIBHOCTI
CreliaIbHO YIIOBHOBAXEHNX Cy0’€KTiB y cdepl mpoTuaii kopymuii B cucteMi HamioHansHOT mOMiLiT»
B cuctemi HITY okpemMo BH3HAYEHO CICIIAIbHO YIIOBHOBAKEHHUX CY0 €KTIB y chepi mpoTuail Kopyrmitii,
30kpema: 1) JlemapramMeHT BHYTpilIHb0I Oe3neky; 2) JlenapraMeHT cTpaTeriyHuX po3ciigyBans; 3) Je-
rapTaMeHT 0OpOThOM 3 HapKO3JIOYMHHICTIO; 4) JlemaprameHT KapHOro po3uyky; 5) I'omoBHe ciigue
yIpaBiiHHS; 6) YipaBiliHHA Ai3HaHHA [17].

BuokpemiieHHst came nux cy0’ekTiB y cdepi npotuaii kopymniii B cuctemi HarioHaabpHOT mosmirrii
€ He 0 KIHIIS 3p03yMIJIMM 10 KITBKOM NpuunHam, a came: 1. [To-niepie, 11i cy0’€KTH, SK MPABHJIO, 3/TiH-
CHIOIOTh CBOO JIISUTBHICTH CTOCOBHO MPOTHIIT KPUMIHAIBHUM MPABONOpYIeHHIM. He3Baxaroun Ha 1mo-
CTaBJICHI IIepe/l HUMH 3aBIaHHs, SIKi MU IPOaHAIi3yeMO Aalli, 00 3aro0iraHHs Ta NpodIaKTHKY PaBo-
HOpYILIEHb (aIMiHICTpaTUBHUX, KPUMIHAJIBHUX Ta iH.), iX OCHOBHI 3yCHJIJI CPSIMOBYIOTHCSI HA IPOTUAII0
37€01IbIIOr0 KPUMIHAIBHUM IIPABOIOPYILEHHSIM (BUKIIIOUEHHSIM € JlenapTaMeHT BHYTPIIIHbOI O€3MeKH,
IUTSL STKOTO OJTHUM 13 HaIPsIMKiB/TIOKa3HHUKIB aHTHKOPYIILIHOT pOOOTH € CKIIaIeH] MIPOTOKOIHU MPO KOPYII-
L0, @ TAKOXK 3aCTOCYBAaHHS Tepe0adeHHX 3aKOHOM 3aX0/iB 3a0e3MeYeHHs IPOBA/HKEHH y CIIpaBax Mpo
aIMIHICTPaTHUBHI MPABOIIOPYILICHHS ). A Ha MPAKTHIII 3a3HA4YCHI Cy0’€KTH y pealtisiX ChOrofeHHs (pakTHIHO
3IIHCHIOIOTH pearyBaHHs Ha TOTYBaHHS YW BUMHEHHS KPHMiHAIBHOTO MPaBOMOPYLICHHS (Y IbOMY KOH-
TEKCTI MaeThCs HA yBa3i MisUIbHICTD OO0 BUSBICHHS Ta JOKYMEHTYBAHHS KOPYILIMHUX KpUMiHAIBHUX
[IPaBONOPYLIEHb Ta KPUMiHAIBHUX IPABOIOPYILEHD, 0B SI3aHUX 13 KOPYIILIELO).

Iopsia 3 uuM, IpPEeBEHTUBHA JIisUIbHICTb NEPIINX YOTUPHOX MiJPO3ALIIB i HAa CbOrOJHI 3alUIla-
IOTBCSI OJTHUM 13 MPIOPUTETHUX HANPSAMIB IisUTbHOCTI. CHenudigHOI0 0COOIMBICTIO 3aTI001KHOT isTh-
HOCTI TaKMX MIiJPO3/ILIIB € Te, 10, MO-TepIie, el HAIPSIMOK AiIsTbHOCTI 0e3M0Cepe/IHbO OB’ I3aHUI
3 ONEPATUBHO-PO3IIYKOBOI JISUTBHICTIO, OCKIIBKH ONEPAaTMBHO-PO3IIYKOBE 3al00iraHHs KPUMiHAJb-
HUM IIPABOIIOPYIIEHHAM € HYOPMOIO OIIEPATUBHO-PO3LIYKOBOT AiSIbHOCTI; O-ApYTe, MiJ yac 3anodiran-
HSl KPUMiHAJIbHUM IPABONOPYIIEHHSM BOHU 31HCHIOIOTH SIK IVIACHI, TaK 1 HEIVIaCHI OIEepaTHBHO-PO3-
rykoBi 3axoau [18, ¢. 26]. Crierrdpika sk MPEBEHTUBHOI iSTIBHOCTI CIITYMX Ta J[I3HABAYIB, SIK TPABUIIO
TOJISITAE B TOMY, 1[0 BOHH 3/IIHCHIOIOTH TaKy AisJIbHICTh Y MEKaX BUKOHAHHS (PYHKIIIT JOCYTOBOTO PO3-
CJIiTyBaHHSI KPUMIHAJIBHUX MPABOMOPYIICHb, a 3aM00DKHA AIsUTbHICT 31IHCHIOETBCS Yy (opMmi mporie-
CyaJIbHOI [Ii1, 3@ Pe3y/IbTaToOM SIKOT CKJIQAETHCSI IPOLECYaIbHUM aKT (MIOAAHHA), 1€ MICTUThCS PilICHHS
ciguoro (Ai3HaBaya) y KpUMiHAIbHOMY IPOBA/UKEHHI 3 BUSBICHHS 1 BKUTTS 3aX0/iB IOI0 YCYHEHHS
IPUYHH Ta yMOB BYMHCHHS TAKUX [IPABOIIOPYIICHB, SKi BXE MPU3BEIN O KPUMIHAIBHOTO JCIIKTY.

85



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

OpHaK, SKIIO MPOIOBKHUTH JIOTIYHY MOCIIIOBHICTS I10JI0 BU3HAUYEHHS CIICI[iaJIbHO YIIOBHOBAXKE-
HUX Cy0’€eKTiB y cdepi npoTuaii Kopymuii i3 4ucii miApo3AitiB, SKi BXOAATH 10 CKJIady KPUMiHAIBHOL
noniuii, To NOTPiGHO 10 LBOro MEepeNiky JoAaTu npuHaiiMHi JlemapTaMeHT KpPUMIHAJIBHOIO aHali3y
HITY, sikuit moske Ha podeciiiHOMy piBHI 3a0e3neunTH iHGOopMaIiiHO-aHATITHYHY POOOTY I110/I0 BUSIB-
JIeHHS (aKTiB, SIKi BKa3yIOTh HAa BAMHEHHS KOPYIIIHHKUX Ta OB’ SI3aHUX 13 KOPYIIIIE0 TPABOMOPYIICHb,
a TaKOXK 3IMCHUTH KPUMIHAJIBHUN aHaJ3 y KOHKPETHUX KPUMIHAIBHHUX MPOBAKEHHSX 100 0ci0 Ta
(hakTiB, SIKI CTAaHOBJIATH ONEPATUBHUI IHTEpEC.

2. Io-gpyre HE3pO3yMUINM 3aJIMIIAETHCS MUTAHHS YOMY CEPEell Ha3BaHUX CyO’€KTIB BiICYTHI
Hiipo3ainu npeBeHTHBHOI AistmbHOCTI HITY, JUIst IKMX MpeBeHTHBHA (DYHKIIS € OCHOBHOIO.

3. TTo-Tpere HE3PO3yMIIO YOMY JIO IUX CYO’€KTIB HE BIAHOCHTHCS YIPaBIIHHS 3aro0iraHHs
kopymiii HITY, sike BXOAUTH 70 LIEHTPAIBHOTO OpraHy YIpaBJIiHHS MOJILIl, Ta JJIs SKOTO 3armo0iranHs
KOPYIILIiT € OCHOBHUM, €IMHUM, 1 0€3M0CEpEIHIM 3aBIaHHSIM.

AHaJi3 BiINOBIITHUX HOPMATHBHUX aKTiB (TI0JIOKEHB) MPO OPTaHI3alliio0 Ta AISUTbHICTh IUX ITi/I-
PO37iIiB IIOKa3aB, 1110 OCHOBHY 3all00KHY POJIb y IPOTUIIT KOPYHLIHHUM Ta OB’ SI3aHUM 13 KOPYILI€I0
[IPaBOIOPYLIEHHAM BiirpaoTh: 1) JlenapraMeHT BHYTPILIHbOI Oe3neky; 2) JlenapTaMeHT cTpaTeriqyHux
posciigyBanb; 3) [lenapramMeHT OOPOTHOM 3 HAPKO3IOUMHHICTIO; 4) JlemapraMeHT KapHOTO PO3IIYKY.

Jlaui mepeiigemMo 10 3’sICyBaHHSI CyTHOCTI TEPMIiHOMOHSTh «KOPYIIIKHHI MPaBOTIOPYILICHHS» Ta
«IIOB’sI3aHi 13 KOPYIIIIE€I MPaBOMOPYIICHH». TiyMaueHHs Ha3BaHUX TEPMIHIB € JIOBOJI CIIpHUMH
1 3aIIepewWINBIMU Ta BUKJINKAIOTh KPUTUKY Cepell MPAKTUKIB IpaliBHUKIB i BueHuX. Ll npobnemaruka
PO3TOPHYTO AOCIIKYBAIaCh y IpaLsiX 0araTb0X BITUYN3HSAHUX BUCHUX. Y 3B’A3KY 3 LIUM, JIOIIOBHIOBATH
HOJIEMIKY JI0 B)KE ICHYIOUHMX YMCEIbHUX JUCKYCil BBaXKaeMO 3aiiBUM. JIJIst BUKOPUCTAHHS y Liil poOoTi
3a3HAYCHOI TEPMIHOJIOTIT 3BepHEMOCS 10 HayKOBO-MPAKTHYHOTO KOMEHTaps 3akoHy Ykpaiau «IIpo 3a-
no0iraHHs KOPYyMIii», a TAKOXK 10 IIPAKCEONOrigHOi CTOPOHM TIyMayeHHs LbOr0 MUTAHHS.

Ix monsitTst MicTuThCs y 3akoHi Ykpainu «IIpo 3amobiranHs kopyiiii». 30KpeMa BU3HAYCHO, 1110
KOpYIIIiiiHE TPaBOMOPYIICHHS — JIisIHHS, 110 MICTUTh O3HAKH KOPYIILii, BAMHEHE 0CO000, 3a3HAYCHOIO
y 4. 1 cT. 3 nporo 3akoHy, 3a siKe 3aKOHOM BCTAHOBJICHO KPUMIHAJIbHY, TUCHUILIIHAPHY Ta/a00 IHBiIb-
HO-TIPABOBY BiJOBiAaNbHICTB (203. 6 4. 1 cT. 1) [7].

OTixe AiSHHS BU3HA€ETbCS KOPYNLIIHHUM SIKIO BOHO: 1) MICTUTh O3HAaKU KOPYILIi; 2) BUMHEHE
MIEBHUM Cy0’ €KTOM — 0CO00F0, 3a3HAYCHOIO B CT. 3 3aKOHY; 3) 32 HHOT'0 3aKOHOM YCTaHOBJICHA FOPHINYHA
BiJINIOBIAJIbHICT: KPUMIHAJIbHA, aIMIHICTPATHUBHA, TUCHUILTIHApHA a00 NMBIIBHO-TIpaBoBa [ 19, c. 40].

3aKOH BU3HAUAE, 1110 «KOPYIILis» — 11e BUKOPUCTAHHS 0c00010, 3a3HaUCHOI0 Y 4. 1 cT. 3 1poro 3a-
KOHY, HaJJaHUX Tif c/1y>kOOBHX IIOBHOBa)KEHb YU [OB’SI3aHUX 3 HUMHU MOXKJIUBOCTEN 3 METOIO OJICPIKaHHS
HENpaBOMipHOT BUToan abo MPUHHATTS TAKO1 BUTOH YU MIPUHHATTS 00ILSHKHU/TIPOIIO3HLIIT TAKOT BUTON
Uit cebe 4M iHIMX 0ci0 abo BiMMOBITHO OOIISIHKA/IIPOIIO3HUILS Y HAJAaHHS HEMPABOMIPHOI BUIOIU
0c001, 3a3HaveHii y 4. | cT. 3 11boro 3akoHy, a00 Ha 11 BUMOTY 1HIIUM (i3UIHAM YU FOPUIHIHUM 0CO0aM
3 METOIO0 CXWJIUTH II0 0CO0y O IPOTHIIPABHOTO BUKOPUCTAHHS HAJAHUX i CIy>KOOBHX MOBHOBa)KEHBb
YH TIOB’SI3aHUX 3 HUMH MOXJIMBOCTEH [7].

OTxe 03HaKaMy KOPYIIT €: JisiHHS (BUKOPUCTAHHS CIY)KOOBHX TTOBHOB2)XCHb YH TIOB’SI3aHUX
13 HUMM MOXJIUBOCTEH, NPUNUHATTS HEMpPaBOMIpHOI BUroau abo MPpUUHATTS 11 0OILSHKU/IPOMO3HLIT
JUTs ce0e Yu THIMX 0Ci0, OOIISTHKA/TIPOTIO3HIIis YU HAIaHHS HEMPAaBOMIPHOT BUTOAM 0c00i1, 3a3HaYCHIH
y cT. 3 3akoHy, a00 Ha ii BUMOry iHIIUM (DI3MYHUM YX OPUIMYHEM 0Cc00aM); HEMpaBOMIpHA BHIOA
(HerpaBoMipHa BHIO/a SIK METa JIisIHHS, HEIPaBOMipHA BUTOJA SIK mpeaMeT (y pasi MpUHHATTS) a0bo
Meta (y pasi oOIISIHKM YM NPOTMO3HLii), HeMpaBoOMipHa BUIO/a SIK 3aCi0 CXMUIIEHHS O MPOTUIIPABHOTO
BUKOPHCTAHHS CJIy’KOOBMX ITOBHOBA)XEHb UM IOB’S3aHUX 3 HUMH MOMKJIMBOCTEH); Cy0 €KT (crenianb-
HUI — 0co0a, 3a3Ha4yeHa B cT. 3 3akoHy, Oy/b-sKa AeiKTo31aaTHa ocoba) [20, c. 24].

He3po3yMiiuM € BiJICYTHICTh Y BU3HAYEHHI MOXJIMBOCTI IPUTIATHYTH 0CO0Y JI0 aJIMiHICTpaTHB-
HO1 BiAmoBizanbHOCTI. Taka cuTyallis 3yMOBJICHA HITYYHUM BH/UICHHSIM TOHSTTS «IIPABOMOPYIICHHS,
OB’ s13aH1 3 KOPYIILIE», SIK Y TEKCTI aHTUKOPYIIIHHOTO 3aKkoHY, Tak i B KYNATIL. Ake 3akoHO/aBelb
HAroJIoUIye, IPaBONOPYILCHHS, OB’ A3aHe 3 KOPYIILI€I0, — MisIHHS, SIKe He MICTUTh O3HAaK KOPYIILii, ane
HOpYILIY€E BCTAHOBJICHI UM 3aKOHOM BUMOT'H, 3200pOHH Ta OOMEKEHHsI, BANHEHE 0CO00I0, 3a3HAYEHOI0
yu. 1 ¢T. 13 nporo 3akoHy, 3a iK€ 3aKOHOM YCTAHOBJIEHO KPUMiHAJIbHY, aIMIHICTPaTUBHY, TUCLUILIIHAP-
Hy Ta/a00 [UBLIFHO-TIPABOBY BiNOBINANBHICTE. DAaKTUYHO Ie 03HAYAE, IO IIi AiISTHHS HE € KOPYIIIIEIO.
Mu BBaKaeMo, 110 TaKUi 3aKOHOJABUMK MiJXiJ] HE € BUBKCHUM, JOILUIbHINIE Oy10 O 3ampoBauTH
rpajaiio KpUMiHAJIBHUX MPaBOMOpYIIeHb. Hanmpukian, BiaMexyBaru ii 3a CTYMEHSMH TSHKKOCTI Ha
KOPYILIHHI IPaBONOPYLIEHH: AUCUUIUTIHAPHI, aAMIHICTpaTUBHI Ta KpUMiHaibHi [21, c. 106].

TToHATTS «KOpYIIIHE MPABONOPYIICHH CIiJ BIIMEXKOBYBAaTH Bil IOHATTS «KOpYIHLiitHE
KpHUMiHaJbHE NpaBONOpyLIeHHs». KopynuiiiHumMu KpuMiHAIbHUMM NIPABONOPYILEHHSIMU BiJIOB1IHO
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1o npuMitku ct. 45 Kpuminanshnoro Kozpekcy YikpaiHu BBaXaloTbCsl KPUMiHAJIBHI IIPABOIOPYILIEHHS,
nepeadayeni cr. ct. 191, 262, 308, 312, 313, 320, 357, 410, y Bunanky iXx BYMHEHHS LUIIXOM 3JI0-
BXKMBAHHS CIY)KOOBMM CTAHOBHILEM, a TAKOX KPUMIHAJBHI MPAaBOMOPYIISHHS, MepeadadyeHi cTarTs-
mu 210, 354, 364, 364-1, 365-2, 368-369-2 nporo Kopekcy. KpuMiHaIbHUME TIPABOMOPYIICHHSIMH,
OB’ SI3aHUMH 3 KOPYIILIE0, BIAMOBITHO 10 11boro Ko/ekcy BBaKAIOTHhCS KPUMIiHAIBHI TPABOTIOPYIIICH-
Hs, iepeadaueHi crartsiMu 366-2, 366-3 nporo Konexcy moxmBocreit [22].

KpiM KOpyNIIMHUX 3710YMHIB, KOPYNLIHHUM IIPaBONOPYLICHHSIM MO)Ke OyTH BH3HAHO AUCLU-
IUTiIHAPHUH TPOCTYTIOK 0co0H, yKa3aHoi B CT. 3 3akoHy «IIpo 3ano0iraHHs KOPYILi», sSKAA MICTHTb
O3HaKHU KOPYIILIi, ajne 3a KUl He TepeadadeHo KPUMiHAIBHOI BiIOBIqabHOCTI. Lle Takoxk BHILIMBAE
3 BU3HAYCHHsI KOPYIIUIHHOTO PaBONOPYLICHHS B CT. 1 3aKoHy.

Taxox 3akoHoMm Ykpainu «IIpo 3anoGiraHHs KOPYIIiD» BU3HAYAETHCS TEPMIH «IIPABOMIOPYIIICH-
Hsl, [TOB’s13aHe 3 KOPYIIIII€0», TOOTO JisIHHS, 10 HE MICTHTh O3HAK KOPYIIIIil, ajie TOpyIIy€e BCTAHOBJICHI
UM 3aKOHOM BUMOTH, 3a00pOHM Ta OOMEKECHHs, BUMHEHE 0CO0010, 3a3HAYCHOI Y 4. 1 CT. 3 1poro
3aKoHy, 3a SIK€ 3aKOHOM BCTaHOBJIEHO KPUMIHANbHY, aIMiHICTPaTUBHY, JUCLHUILTIHAPHY Ta/a00 LUBIIb-
HO-TIPAaBOBY BiINOBigaNbHICTB (a03. 12 u. 1 cT. 1) [7]. CienudiuHMMH 03HAKaM¥ OCTaHHBOTO € T, LIO:
1) BOHO He MICTHTh O3HAK KOPYIIIii; 2) BOHO MOpyIIye BcTaHoBJIeHI 3akoHoM «IIpo 3amobiranHs Ko-
pymiii» (ajie He THIIUM 3aKOHOM) BUMOTH, 3a00pOHHU Ta 0OMEKEHHS; 3) BOHO BUMHEHE 0CO00I0, 3a3Ha-
YEHOIO B CT. 3 11bOT0 3aKOHY; 4) 32 HHOTO 3aKOHOM YCTaHOBJICHO FOPHIMYHY BiJIIIOBIAaIbHICTH IIEBHOTO
BUJly — KPUMIHAJIbHY, aAMiHICTPaTUBHY, AUCIUIUIIHAPHY Ta/a00 LUBIIBLHO-TIpaBoBY [23, c. 47].

HaBeneHuM o3HakaM BiJNOBiJalOTh MEBHI aJMIHICTPAaTHBHI IPaBONOPYIIEHHS, NependadeHi
cT. cT. 172-4 «IlopyiieHHss OOMEXeHb 1010 CYMICHULTBA Ta CYMIILEHHS 3 IHIIMMHU BUIAMU JIiSUIBHO-
ctin, 172-5 «IlopyiieHHsS BCTAHOBJICHUX 3aKOHOM OOMEXKEHbB IIOAO OJCpIKaHHS MOJapyHKiB», 172-6
«ITopyuieHHst BUMOT (piHAHCOBOTO KOHTPOIIO», 172-7 «IlopyiieHHs: BUMOT HIOO0 3aro0iraHHs Ta Bpe-
rymoBaHHs KOH(ikTy iHTepeciB», 172-8 «He3akoHHe BukopucTaHHs iH(opMallii, 110 cTajia BizoMa
0c001 y 3B’513Ky 3 BUKOHAHHSM CITy)KOOBHX a00 IHIIMX BU3HAYCHUX 3aKOHOM MOBHOBAaXCHBY, 172-8-1
«lTopynieHHs BCTAHOBICHHX 3aKOHOM 0o0OMexeHb MiCIIs IPUITMHEHHS IOBHOBaXkeHb wiena HanioHnans-
HOI KOMICIi, 1[0 3/ifCHIOE epXKaBHE PEryIOBAHHA Y C(epax CHEPreTUKH Ta KOMYHAIBHHX TOCIyT»,
172-9 «Hepxurrs 3ax0an 00 l'[pOTI/IILll kopymuiiy, 172-9-1 «IlopynieHHs 3a00pOHH PO3MilICH-
HSl CTAaBOK Ha CIIOPT, TIOB’sI3aHUX 3 MAHIMYIIOBAHHIM O(DIIIHHIM CIIOPTUBHHM 3MaraHasm» Konekcy
VYkpainu mpo aJMiHICTpaTUBHI NPaBOMOPYIICHHS [24], a TaKOXK KPUMIiHAJIbHI MPABOMOPYIICHHS, TIe-
pendaueni cT. cT. 366-2 «JleknapyBaHHsA HEZOCTOBiIpHOI iHpOpMaLii», 366-3 «Henoxanusa cy0’ekTom
JeKJIapyBaHHS JeKiapalii 0coOHM, YNOBHOBaXCHOT Ha BUKOHAHHS (pyHKLIN nepxaBu abo MicleBOro
caMOBpsiyBaHHD) [22].

OCKinbKH, SIK BXe Oylo 3’5ICOBaHO, MPEAMET I[LOTO JAOCIIKEHHS CTOCYEThCS KPUMIHAIBHHX,
a,ILMiHiCTpaTI/IBHI/IX AUCLMILTIHAPHUX Ta/ab0 LUBIILHO-IPABOBHX IPABOIOPYIIICHb, HA CHOTOHI II0TPe-
Oye 3’siCyBaHHs TEPMIHOIIOHSATTS X «3amOOIraHHs.

Ha cporozni TepmiH «3arobiraHHs» MWHPOKO BUKOPHCTOBYEThCS Y IOPHAMYHMX HayKax. Horo
nediHilis HEOTHOPa30BO I'PYHTOBHO aHalli3yBaslacs, BUOKPEMIIIOBAINCH CKJIAJOBI Ta O3HAKHU, CHHTE-
3yBajach Ta 3MIiCTOBHA HOIO CTOPOHA, 3iHCHIOBAIIOCH TIYMAYeHHS, MPOBOUIOCH CIIBCTaBIEHHS 13
POZOBMMHU Ta BUIOBUMH TCPMiHAMH, HA/aBAJIOCh BU3HAYCHHSI, 31IHCHIOBAIOCH YTOYHECHHS Ta JIONOB-
HCHH, aHAlli3yBallaCh COLliaIbHA POIb MisNIBHOCTI, BU3HAYAIOCS MICLE CePe/l 3arajibHO-COLaNbHUX Ta
CrenialbHO-KPUMIHOJIOTTYHHUX ()OPM BiJIBEpHEHHS IIPABOIIOPYIIICHb.

Ha croronHi 1eii TepMiH € IOPIBHSHO YCTAJICHUM 1 BIJIHOCHO Y3TO/KCHUM Yy FOPUANYHUX HAy-
Kax, IPEAMETOM JIOCIIPKCHHS SKUX € IPABOIOPYLICHHS y TOMY UM IHIIOMY aclieKTi, HacaMmIepen — Le
KPUMIHOJIOTisl, aAMIHICTpaTHBHA NisUIbHICTh, KPUMiHAJIICTUKA, OIIEPATUBHO-PO3LIYKOBA AisIbHICTS.

IIpore fioro MOHATTA Ha 3aKOHOAABUOMY PIBHI IO LIbOI'O 4acy HE BU3HAYEHO, Y 3B’A3KYy 3 UUM
1 TouaTbes JUCKYCIi Ta MmoeMika.

Amnatizy HopMm 3akony Ykpainu «IIpo 3amo0iranHsi KOpymiii» mokasas, 110 BiH HE MICTHUTh TI0-
HATTS «3aro0iraHHs KOpyIIii», ajle MPU3HAYCHHS CaMOT0 3aKOHY BH3HAUAETHCS SIK TIPABOBI Ta OpraHi-
3aliiHi 3aca i 3aCTOCYBaHHS MPEBECHTUBHUX aHTUKOPYMIIHHUX MEXaHI3MiB, MpaBuia MI0/I0 YCYHECHHS
HACNiJKIB KOPYNUiHHNX NpaBonopyeHs [7].

Sk 6auMMO caM 3aKOHOJABEllb BUKOPUCTOBYE 3MilllaHy TEPMIHOJOIiI0. Y Ha3Bi 3aKOHY BHKO-
PHCTOBYETBCS TEPMiH «3aL00IraHHs», @ IPU3HAYCHHS 3aKOHY BU3HAYAETHCS YePE3 TEPMIiH «IIPEBEHTHB-
Hi MexaHi3Mm». [1o TekcTy nporo 3aKoHy BKHBAIOTHCS 1 1HIII CYMIKHI TEPMIHH «IIPHITHHEHHS TaKOTO
MIPaBOMOPYLICHHSD (4. 6 CT. 53), «IpUIHHEHHS JisiHb 200 Oe3misbHOCTI» (1. 1 4. 4 ct. 53-2) [7].

Ha uto oco0nuBicTs, ajne 3 iHImoro 0oky, 3sepHyB yBary B. B. ITuenin, skuil KpUTUYHO OLIHUB
Te, 110 TEPMiH «3a00iraHHs» BXKUBAETHCS y Ha3Bl i y LIJTOMY IO 3MicTy 3aKOHY, a TEPMIH «IIPOTUMAIS»
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BUKOPHCTOBY€EThCS IIPH BU3HAUYEHHI CIELiaJbHO YIOBHOBaXKEHMX Cy0’ekTiB. BiH 3a3Hauae, 110 MOXKe
CKJIACTHUCS BPXKEHH:I, 1[0 CaM 3aKOHO/IaBELb HE BiZPI3HAE TEPMiHU «3ar00iraHHs Ta IIPOTHIISA», X0ua
HOZIEKYIH i BUKOPUCTOBYE X pazoM (Hanpukian Poznin IX «IHm MexaHi3Mu 3arn00iraHHs Ta npoTuiii
kopymiii» [9; 153].

VY ropunuHii HayIli TOpsiT i3 3a3HAYCHUMH 3aCTOCOBY€ETHCSI 1 1HIII TEPMIHH: «COIliabHa MPodiiak-
THKA», «THCK Ha 3JI0YMHHICTBY, «COLIAJIBHII KOHTPOJIb 3JI0YHHHOCTI», «IIPO(UIAKTHKA 3IOYMHHOCTI, «I10-
TMIEPEPKEHHS 3I0YMHHOCTIY, «3aM00IraHHs 3JI0YMHHOCTI», «IIPEBEHLIis 3TI0YMHHOCTD, KIIPUITMHECHHS 3710~
YUHIBY, «PETYIIOBAHHS 3I0UMHHOCTI», «CTPUMAHHS 37I0YMHHOCTI» Ta HABITh «yHPABIIiHHS 3I0YUHHICTION.

ITporunist 37I0YUMHHOCTI CKJIANAE€THCS 3 HU3KM, YMOBHO Ka)Kyud, KOHCTPYKTHBHHUX €JIE€MEH-
TiB a00, IHAKIIIEe KaXy4yH, HAMPSIMKIB, SIKi MOXKYTh OyTH NPE3EHTOBaHI TaKUM YMHOM. 1. 3armoOiraHHs
37I0YMHHOCTI B LJIOMY SIK HETaTHBHOMY COI[IaJIbHOMY SIBHILY, @ TAQKOXX OKPEMHM BHIaM 3JIOYMHHO-
cti. lle — m03710uMHHA BUINEpE/PKAKOUa MPOTHIIS, 3A1MCHIOBAaHA HA 3arajbHOCOLIIABHOMY Ta CIElli-
aJIbHO-KPUMIHOJIOTIYHOMY PIiBHSIX, MPHYOMY 3arajbHOCOI[ANIbHI 3aX0¥ MPEBAIIOIOTh y 3arajlbHOMY
(cripsIMOBaHOMY Ha 3JIOYMHHICTbH) 3aM100IraHHi, a cremniajibHi — Y 3armo0iraHHi KOHKPETHUM BUIAM 3J10-
YUHHOCTI. 2. 3anmo0iraHHs, CrpsAMOBaHe Ha IPHUIMHEHHS 3JI0YMHIB HA CTaJIisfX (OPMYBaHHS yMHCIY,
roTyBaHHs Ta 3aMaxy. LIs Gpopma meperkomkatHs Mae XapakTepHCTHKY SIK JO3JIOYHMHHOT MPOTHIIT, TaK
1 MOCT3JI0YMHHOT (OCKIIBKH BXKE € CKJIaJl He3aKiHYCHOTO 3JI04MHY). Ha 1iboMy eTari peaizyroThcs 3a-
X0 CHeMiaIbHO-KPUMIHOJIOTIYHOTO XapakTepy. 3. [locT3nounHHa npoTHist, TOOTO TIEPEIIKOIKAHHS
HOJAJIBILIH 3I0YMHHIN TISTIBHOCTI 010, 110 BKE BUMHUIIH 3I0YHHH, 3aX0AaMH KPUMiHAJIbHO-IIPAaBOBOTO
npumycy (cdepa po3KpUTTs, PO3CIIiyBaHHA 370UMHIB, IPUTITHEHHS BUHHUX 10 KPUMiHAJIbHOI BiAIO-
BiZlaJbHOCTI i agMiHICTpaTUBHOrO HaniAay). Llell KOMIOHEHT NPOTUMIl MPAKTUYHO pealli3yeThesl Ha
piBHI KOHKPETHHUX 3JIOYMHIB 1| KOHKPETHUX BUHHUX Cy0 €KTiB [25, c. 158].

IpakTrka IPOTHIT 3MOYMHHOCTI pPeali3y€eThesl Y ABOX OCHOBHMX HampsiMax. [lepmmii momsirae
y 3aCTOCYBaHHI nepeadadyeHoro KpUMiHAJILHUM 3aKOHOAABCTBOM MOKAapaHHs 10 0Ci0, sKi CKOINU 3I10-
quH. J{pyruii HanpsiM nependadae 3axoau 3 00Ky IepKaBU Ta CyCIiIbCTBA, CIPSIMOBAHI Ha 3ar100iraHHs
3nounHaMm. [lell minxia BBaXkaeTbcsi OCHOBHUM Y OOPOTHO1 31 37I0UMHHICTIO, OCKIJIBKU caMe 3ar00iraHHs
€ HalOLIbII r'yMaHHUM Ta e(PEeKTUBHUM CIIOCOOOM MIATPUMAHHS MPABOLOPSAKY 1 3a0€3IEUEHHs CyC-
MUTBHOT OE3MeKH.

3ano0iHa TiSUIbHICTh CTOCOBHO 3JIOYHMHHOCTI 0€3M0CEepPEIHhO CIPSIMOBYETHCSI HE TPOTH Hel
y TOMy BUIIIsiL (00Cs131), B SIKOMY BOHA ICHY€E Ha TETEpIillIHIi Yac, a CTOCOBHO YHHHHUKIB, IO 11 3yMOB-
TO0Th. s MiSUIBHICTD 3/1IHCHIOETHCSI HACAMIIEpEl 3 METOK IEepEepBaTH K0 OCTaHHIX 1 THM CaMUM
HEPELIKOANTH TOJAIbIIOMY BUMHEHHIO 3JI0YHHIB, ICHYBaHHIO 3I0YMHHOCTI B Cy4aCHUX IapaMeTpax Ta
ixHbpOMY 30inblIeHHIO [26, ¢. 318]. 3anobiraHHs 37104MHAM Ta IX MPUIMHEHHS HOJISTa€ y NPEBEHTUB-
HOMY BIUIMBI Ha YMOBH Ta IIPUYNHHY, SIKi CIIPUSIOTH YYNHEHHIO 37I0YHHY, 200 Ha MOBEAIHKY KOHKPETHOL
ocobu (Tpymu 0ci0) 3 METO HEAOMYIICHHS CYCITIBHO Hebe3neuHoro aisHust [27, ¢. 318].

Hait0inpin npuiHATHUM y KOHTEKCTI IPOTHU/IIT KOPYIIIiT BBAXKAEMO TAaKU KOHCTPYKTHB 3a11o0i-
TaHHs KOPYIIIHHUM Ta OB’ A3aHUMH 13 KOPYIIII€I0 NPAaBONOPYIIEHHAM: 1) mpodigakTuka (BUABICH-
HSl ¥ yCYHEHHS IPUYMH Ta YMOB LUX IIPABONOPYILEHB); 2) MONEPEPKEHHs (BCTAaHOBIICHHS 0Ci0, sIKi
BUHOIIYIOTh HaAMip Ha BUYMHEHHS KOPYIIIHNX MPaBONOPYIICHb, I 3aCTOCYBAHHS JI0 HUX 3aMOODKHHX
HEHHSI KOPYIIIHHUX Ta MOB’S3aHUM 13 KOPYIIIIEI MPaBOMOPYIICHD (BUSBICHHS 0Ci0, SIKi TOTYHOTHCS
JI0 BYMHEHHSI TAKHUX MPABONOPYIICHb, YKHUTTS 10 HUX 3aXOIB 3 METOI0 HEAOMYLICHHS IepPepOCTaHHS
MIATOTOBKY B 3aMax 1 3aKIHYCHUH 37I04MH).

OcraHHill eleMeHT 3a3BUYaii BUEHI 3aCTOCOBYIOTh 10 KPUMiHAJIBHUX NIPABONOPYLIEHb, Y pe-
3yNbTaTi SIKMX MOXYTb HAacTaBaTH HaHOLIbII HEraTUBHI colianbHi Hacaiaku. IIpore npoananizoBaHuit
Hamu Bume Haka3 HITY Big 16.09.2022 Ne 661 «IIpo mesiki mUTaHHS AisUTBHOCTI CIIENiaibHO YIIOBHO-
BakeHUX Cy0’eKTiB y cepi mpoTuii Kopymiii B cuctemi HarioHanbHOT MOMiMii», 8 TAKOXK MOJIOKESHHS
PO JisUTBHICTE Takux cy0’ekTiB (JenmapramMeHT BHYTpilIHBOI Oe3mneku; JlemapTaMeHT CTpaTeriyHux
po3ciinyBanb; JlenapraMeHT OOpOTHOU 3 HAPKO3IOYUHHICTIO; [0JIOBHE Cllijiue yIpaBiIiHHS; YIIpaBiiH-
Hsl Ji3HAHHS) CB1MUUTH, 10 npioputeT HIIY y nmuraHHAX 3am00iraHHs KOPYMLii CTaBUTLCS caMe Ha
3a1100iraHHs KpUMiHAIbHUM KOPYHIIHHUM JUiSTHHAM.

Jlo Toro ik, 31MCHIOIOUN AiSUTbHICTG 13 BUABJICHHS 0CI0, sIKi BUMHHMIIM KOPYIUIIiHI Ta 10B’s3aH1
3 KOPYIIII€I0 MPaBOMOPYIICHHS, BANHIIOYH 3aX0/IH, HAIPABJICHI Ha IPUTATHEHHS iX JO BIAMOBIIHOTO
BUJIY FOPUINYHOT BiJIIIOBIAAIBHOCTI, TIOMILlis THM CAMUM HE TUTBKH HPOTH/II€ KOPYIIIIiT, a i 3armobirae ii
mposiBaM. AJiKe, IIITKOM BIJIOMUM € (DaKT, 1110 OJIHIE0 3 OCHOBHHUX IiJICH MPUTITHEHHS 0COOU 710 FOpH-
JIUYHOT Bi/IMOBIIANBHOCTI € HE TIJIBKKM 3aCTOCYBAaHHS JI0 HEl 3aXO0/liB BILIMBY HECIIPHUSTINBOTO JUIsl HEl
XapakTepy, a i nonepekeHHs] BAMHEHHS] HOBUX NIPAaBONOPYILEHb [9].
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BucnHoBku. VY pe3yabrari JOCHIDKEHHS NPOOJEMaTHKH OTPHUMAHO HACTYIHI pe3yJbTaTH:
1. IIpaBoBuii craryc HITY sik cy0’exTa 3amo0iraHHst KOpymuii 0OyMOBIIOETLCS: 1) MpaBocy6’ €KTHICTIO
y cdepi IpaBOOXOPOHHOI JiSTIBHOCTI BiJi MOMEHTY CTBOPEHHS Ta PEAIbHOI0 MOXIIMBICTIO 1 COLIAIBHOIO
OTpe0or0 OYyTH YYaCHHKOM IMX NPaBOOXOPOHHUX BITHOCHH; 2) HOPMAaTHBHO BHU3HAYECHHMH JICpP)KaB-
HO-BJIQJIHIMH TTOBHOBKCHHSIMH 3/IHCHIOBATH CICHIAIbHO-KPHUMIHOJIOTIUHI 3aX0IU 3aro0iraHHsT KOpyTi-
1ii; 3) CTPYKTYpOIO BIINOBIIHMX OPraHiB Ta MiAPO3ALTIB, SKi peasi3yroTh MOBHOBAKEHHS LIOJO 3aro0i-
raHHs Kopynuii; 4) MaTepialbHO-TeXHIYHUMH 1 (HPIHAHCOBUMHU pecypcaMy, HeOOXiMHUMM Uil peaizawil
aHTHKopynuiIZHo’i gisipHOCTI. 2. HITY Mae noasiiinuit HpaBOBI/Iﬁ craryc cy0’ekra 3ano0iraHHs Kopyri-
uii: 1) 3aranbHuil — sk OpraH, sIKUii 3/iHCHIOE aHTHKOPYIILiiHY JisIbHICTD pean13yroq1/1 CBilf cTaTyC sIK
IIPAaBOOXOPOHHOIO OpraHy; 2) CreuianbHuii — K CIeLialbHO YIOBHOBAXCHHIA Cy0’eKT y cdepi nporu-
nii xopymii. 3. 3 monusiny Takux (GinocodChKUX KaTeropii MiaJeKTHKH SIK, «3araibHey, «0COOIMBe» Ta
«OIMHUYHEY, ToBHOBakeHHs: HITY CITIBBITHOCATBCS Y TaKUii CrIOCiO: MOBHOBaKEHHS LIOJIO 3IIMCHEHHS
IPaBOOXOPOHHOT TISIbHICTD € 3araJIbHAM POJOBUM MOHSTTSAM; IOBHOBKCHHS 31HCHIOBATH aHTUKOPYII-
LilHY JisIBHICTD € 0COOIMBUM; IOBHOBAXKEHHSI CIIELiaJIbHO YIIOBHOBAaXKEHOTO Cy0’eKkTa y cdepi mpotuaii
KOpyIuii € ofuHUYHKUM. 4. AHani3 6a30BUX 3aKOHIB, sIKi periaMeHTyIoThb AisutbHicTs HITY («IIpo Hamio-
HaJIbHY ToMiIito», «[Ipo 3amobiranHs KOPYMIIii») MOKa3as, M0 BiJICYTHIM € OKpEeMHUi Mepestik OBHOBA-
JKeHb y cepi IpoTHIil KOPYIILIiT, a 3arajibHi Ta CrelliajibHi TOBHOBAXKEHHS y 1iit cepl He pO3MEKOBaHI.
4. TlopiBHSUTLHO-TIPABOBHIA aHaI3 CYyTHICHO-3MICTOBHUX 03HAK noBHOBakeHb HITY y cdepi nmpotuaii ko-
pymuii, siki Bu3HaueHi y 3akoHoM Ykpainu «IIpo 3amoGiraHHs KOpymnuii» JO3BOJIHMB 3a KpUTEpieM Iil Ha
KOJIO Cy0’€KTIB PO3MEKYBaTH TaKi IOBHOBAXKEHHS Ha: 1) 3arajibHi (MOIIMPIOIOTHCS HA HEBU3HAYEHE KOJIO
Ccy0’eKTiB); 2) crieniaibHi (IIOMMPIOIOTECS BUKIOYHO Ha HanionansHy norinito Ykpainn abo Tilbku Ha
CIeLiabHO yIIOBHOBAXCHHX CYO’€KTIB y Cepi npoTrii Kopynuu) 5. 3anp0n0HOBaH0 BHOKPCMJIFOBATH
crenianbHi noHosaxerHs HITY y cepi 3anmobiranns KopynuiiHUM Ta [IOB’S3aHAMH i3 KOPYIILI€KO 1pa-
BOIOPYIICHHSIM, BUXOSYH 13 HOpM 3aKoHy. 6. 3’sicoBaHo, 1110 y cuctemi HITY nmoBHOBaXeHHS crieialbHO
YIIOBHOBAXXEHUX YO €KTIB y cdepi MpoTH il Kopymniii noxnageHo Ha: 1) JlenapraMeHT BHYTpilIHbOT Oe3-
neku; 2) JlemapraMeHT CTpateriqHux posciiaysanb; 3) JlenapraMeHT 60poTbOr 3 HAPKO3IOUHHHICTIO; 4)
JlenapramMeHT KapHOro posiyKy; 5) TonoBHe cinigde ynpasiisus; 6) YIpasiliHHs J{i3HAHHS.

7. 3anponorosaso y cucremi HITY 1o cneniaibHo ynoBHOBaXeHHX Cy0’€KTIB y cepi nporuaii
KOPYIILIiT, KpiM BH3HAYCHUX BiHOCHUTH: 1) JlenapTaMeHT KpHMIHAJIBLHOTO aHai3y; 2) YnpaBiiHHS 3a-
noOiraHHs KOpYIIIii.

8. Y KOHTEKCTi OKpecieHUX MoBHOBaxkeHb HamionansHoi nomninii y cdepi mporuaii xopymuii
3aIpPONOHOBAHO HAMOUIBII JOLUUIBHUN KOHCTPYKTHUB 3al00iraHHs KOPYIIIHHIM Ta OB’ SI3aHUMU 13 KO-
PYIII€I0 TPaBOMOPYIICHHSM ii OpraHaMH Ta IiApo31UIaMi:a) IpodinakTuKa (BUABICHHS I yCYHEHHS
MIPUYUH Ta YMOB [IUX NIPAaBOIIOPYIIEHB); 0) monepeKeHHs (BCTAaHOBICHHS 0Ci0, sIKi BUHOIIYIOTh HaMip
Ha BYMHEHHS KOPYIIIIIHUAX MTPAaBOMOPYIICHB, 1 3aCTOCYBAaHHS JI0 HUX 3aM001KHUX 3aXOiB 3 METOI) He-
JIOTTYIIICHHS peaizailii 1X 3aMHUCIIiB); B) MIPUIIMHEHHS TOTYBaHHS UM 3aMaxXy Ha BYMHEHHS KOPYIIIHHUX
Ta TMOB’S3aHUM 13 KOPYIIIIEIO MPAaBONOPYIICHb (BUSBICHHS OCI0, SIKI TOTYIOTHCS IO BUYMHEHHS TaKUX
[IPAaBONOPYLIEHb, Y>KUTTS 10 HUX 3aXO[iB 3 METOIO HENOIYILIECHHs IePEepPOCTaHHs MiATOTOBKU B 3aMax
1 3aKIHUEHUH 3JI0YMH).

9. V pesyabTari TOCITIDKESHHS TOHATIHO-KaTeropialbHOTO arapaTy 3armpollOHOBaHO MOHSTTS
«HarrionaneHa noditist YKkpainu sik cy0’eKT 3armo0iranHsi KOPYIIIHHAM Ta TOB’SI3aHUM 13 KOPYIIIE
MIPABONOPYIICHHSM — II€ CHCTEMa OpPTaHiB Ta MiIPO3/ALIIB, a TAKOXK MMOCAOBUX OCIO, 110 BIAMOBIIHO 10
3aKOHOJIaBCTBA I y MeKax CBOiX HMOBHOBaXKEHb 3/1HCHIOIOTh BHYTPIIIHBO-CUCTEMHI Ta M03aCUCTEMHI
a}:[MiHiCTpaTI/IBHi OpFaHiSaL[iﬁHi OIepaTHBHO-PO3IIYKOBI Ta IHIII 3aXO.H, Hal‘[paBJ‘IeHi Ha npodinak-
THKY KOPYNUIHAX i OB’S3aHUX i3 KOPYILI€IO NPABONOPYIICHD (BUSBICHHS i YCYHEHHs IPHYMH Ta

YMOB), iX [ONEPE/PKCHHs (BCTAHOBICHHS 0CI0, sIKi BUHOLIYIOTh HaMip iX BUNHHUTH, i 3aCTOCYBAHHS 10
HUX 3aI001KHUX 3aX0JIiB 3 METOO HEJIOIYIEHHS peai3alii 3aMHCIIIB), @ TAKOXK MIPUITMHEHHS (BHSBIICH-
Hs1 0Ci0, SIKI TOTYIOTBCS JIO iX BUNHEHHS, Y)KUTTS JI0 HUX 3aXOJIiB 3 METOI HEIOMYIICHHS MIEPEPOCTAHHS
MiZTOTOBKY B 3aMaXx i 3aKiHYEHE KPUMIHAJIbHE MPABOIIOPYIIICHHS )».

Cnncoxk BUKOPHCTAHHX JKepeJ:

1. 303yns €. B. Cucrema crieriaiizoBaHuX aHTUKOPYTIIHHUX OpraHiB HA Cy4acHOMY eTarli Jiep-
YKaBOTBOPEHHS YKpaiHu (TpaBOBi, OpraHi3alliiiHi Ta (yHKI[IOHAJIbHI acreKTH B3aeMoil). [Jenmpans-
HOYKpaiHcbKull 8iCHUK npasa ma nyoniunozo ynpasninua. 2024. Bunyck 1. C. 27-36.

2. Cy0’extu y cdepi 3anobiranHs Ta npotuaii xopynuii. I'onoBHe ynpasninus Ilenciiino-
ro ¢ouny Ykpainm B Jlyrancekiit obmacti. URL: https://www.pfu.gov.ua/lg/873-sub-yekty-u-sferi-
zapobigannya-taprotydiyikoruptsiyi (ara 3sepuenns: 10.10.2024).

89



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

3. Tpenax B.M. TeopeTuko-npukiaani mpodaeMu 3ano0iraHus Ta NpoTH il Kopymuii B YkpaiHi :
Jc. ... A-pa ropua. Hayk : 12.00.08 / JIbBiBChbK. Hall. yH-T iM. IBana @panka ; [H-T nepax. i mpasa im.
B. M. Kopenskoro HAH Vkpainu. JIesis, 2020. 481 c.

4. Cepmiok I. A. BianoBiqHicTh 3aKOHOABUMX JAC(DiHIIIH TEPMIHO-TIOHSITH «HOpMa IpaBay Ta
«HOPMaTUBHO-TIPABOBUH aKT» MOJOKEHHSIM Cy4aCHHX TEOPiii HOPM IpaBa, MPABOBHMX aKTiB i TOTpedam
IOPUANYHOI IPAKTUKU. Haykosuil ichux /[Hinponemposcvkoeo 0epoicagnozo yHisepcumemy 6Hympiui-
nix cnpas. 2024. Ne 2. C. 105-110.

5. Tpenak B. M. OcobnuBocTi aedininii noHATTS «xopynuis». HaykoBuii BicHuk HanionansHoi
akaJeMii BHyTpimHix crpas. 2015. Ne 4 (97). C. 181-196.

6. Ilpo HamionaneHy momimito : 3akoH VYkpainm Bim 2 jum. 2015 p. Ne 580-VIII. URL:
https://zakon.rada.gov.ua/laws/show/580-19#Text (nara 3sepuenns: 10.10.2023).

7. Ipo 3amobiranHs kopynuii : 3akoH Ykpainu Bix 14 xoBr. 2014 p. Ne 1700-VII: URL:
https://zakon.rada.gov.ua/laws/show/1700-18#Text (nara 3BepHenns: 10.10.2023).

8. Tonmina B. B. 3ano6iranns 31mo4nHHOCTI (TEopist 1 mpakTHka) : HaB4. noci0. Xapkis : Har.
ropua. akaz. Ykpainy, 2011. 120 c.

9. IMuenin B. B. YToYHEHHS MPaBOBOTO CTATYCY MOJIIIT K Cy0’€KkTa 3armo0iranHs Ta MpOTUIiT
kopymiii B Ykpaini. Cyuacha egponeiicbka noniyeicmuka ma MO#CAU8OCI ii GUKOPUCAHHS 8 OISIbHO-
cmi Hayionanvuoi noniyii Yxpainu: 30. T€3 A01. y4aCHUKIB MXKHAp. HayK.-1TpakT. KoH®. 11 xBiT. 2019 p.
Xapkis : XHYBC, 2019. C. 209-211.

10. Teopist aeprkaBH i IIpaBa: IMiPYYHUK / KOJ. aBT.; Kep. aBT. KOJI. KaH/I. FopH/1. HayK, mpod. FO.A. Benep-
HIKOB. 3-e By iepepo0. 1 forr. J{ninpo : JHinpor. aepix. yH-T BHyTp. cipas; Jlipa JIT, 2017. 480 c.

11. 3araipHa Teopis JepiKaBH 1 IpaBa: MiIPYIHUK JUIS CTYISHTIB IOPHIMYHUX BUIIIX HABUATb-
Hux 3akianais / M. B. LIgik, O. B. Iletpumun, JI. B. ABpamenko ta iH. Xapkis : [IpaBo, 2009. 584 c.

12. IMapacrok B. M. OcoGnuBocTi nipaBocy0’€KTHOCTI FOpUANYHOT ocobu. Visegrad Jurnal on
Human Rights, 2018. Ne 2. C. 139-145.

13. HaykoBo-npaktiynuii komenrap jo crarri 91 [usineHoro konekcy Ykpainu. URL: https://ips.
ligazakon.net/document/KK001593#:~:text=%6D0%A3%20%D1%8E%D1%80%D0%B8%D0%B4%D0
%B8%D1%87%D0%BD%D0%BE%D1%97%20%D0%BE%D1%81%D0%BE%D0%B1%D0%B8%20
%D0%BF%D1%80%D0%B0%D0%B2%D0%BE%D0%B7%D0%B4%D0%B0%D1%82%D0%B
D%D1%96%D1%81%D1%82%D1%8C%20%D1%96,%D0%BA%D0%B0%D1%82%D0%B5%
D0%B3%D0%BE%D1%80%D1%96%D0%B9%20%D0%B7%D0%B0%D0%B7%D0%B2%D0%-
B8%D1%87%D0%B0%D0%B9%20%D0%BD%D0%B5%20%D0%BC%D0%B0%D1%94%20%D0%
B7%D0%BD%D0%B0%D1%87%D0%B5%D0%BD%D0%BD%D1%8F (nara 3sepuenns: 10.10.2023).

14. Cepmrok 1. A. OcHOBH Teopii MPaBOOXOPOHHUX BiHOCKH : MOHOTpadis. J[HITPONETPOBCHK :
Juinpor. aepx. yH-T BHYTp. crpas ; Jlipa JIT/I, 2010. 196 c.

15. Komicauk A.C. CnemianbHa NpaBOCyO’€KTHICTh NPABOOXOPOHHHMX OpPraHIiB JICP)KaBH B
CEKTOpi €KOHOMIYHOT Oe3INeKu: pUAMYHUNA aHai3. FOpuouuHull HAyKo8uil eleKmpOHHULL HCYPHAL.
2021. Ne 12. C. 265-268, c. DOI https://doi.org/10.32782/2524-0374/2021-12/64 (nata 3BepHEHHS:
21.10.2024).

16. Tlonoxennst nmpo HamioHadabHY TOMILIO © 3aTB. TocTaHOBOK Kabinera MinictpiB Ykpai-
HU Big 28 xoBT. 2015 p. Ne 877. URL: https://www.kmu.gov.ua/npas/248607704 (nara 3BepHEHHS:
10.10.2023).

17. TIpo mesiki NMTaHHS AiSVIBHOCTI CIELialbHO YIOBHOBAXKEHUX CYO€KTIB y cdepi mpoTumii
kopynuii B cucremi HanionanbHoi mominii : Haxa3 Hanionansnoi mominii Ykpainu Bin 16.09.2022
Ne 661. URL: https://patrolpolice.gov.ua/wp-content/uploads/2023/04/Nakaz-661.pdf (nara 3BepHen-
ms: 10.10.2023).

18. Kysuk B. B. Iligpo3ainu npoTuii HapKO3JIOYMHHOCTI HAI[IOHAIBHOI TMOMILii YKpaiHu sK
cy0’exTH 3ano0iranHst 3M04uHHOCTI. FOpuouuna nayka. 2020. Ne 5(107). Tom 2. C. 22-30.

19. Tumunmmn-Yemepuc 1O. B., Ipona I. 1O. Bmnue eomouiiiHux npoueciB Ha ¢op-
MU rpoiueil. Misgxcrhapoonuu Haykosutl scypHan «Immepuaykay». 2017. Ne 1 (2). C. 132-138. URL:
http://nbuv.gov.ua/UJRN/mnj 2017 1(2) 28 (mara 3BepHeHHs: 20.09.2020).

20. HaykoBo-NpakTHYHUI KOMEHTap 10 3akoHy Ykpainu «[Ipo 3amobiranHs kopymiii» / 3a 3ar
pen.. T. O. Konomoenp, B. K. Konmnakos. 3anopixoks :Bunasauunii aim «IenbBetrkay, 2019. 588 c.

21. bonnapenko O. C. KoHueniis KpuMiHAJIBHO-TIPABOBOT MPOTHIT KOpPyMIii : MOHOTrpadis.
Cymu : CyMchK. Aepxk. yH-T, 2021. 472 c.

22. Kpuminanbuuii Konexe Vkpainu : 3akon Ykpainu Bix 5 kBit. 2001 p. Ne 2341-III: URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text (nara 38epreHHs: 10.10.2024).

90



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

23. HayxoBo-IipakTH4HUM KoMeHTap 10 3akoHy Ykpainu «IIpo 3anobiranns xopymuii» / Hayk.
pen. M. 1. Xaspontok. Kuis : Baire, 2018. 472 c.

24. Konekc YkpaiHu [1po aMiHICTpaTUBHI IPaBONOPYILEHHS : 3aKoH YKkpainu Bin 7 rpyn. 1984 p.
Ne 8073-X: URL: https://zakon.rada.gov.ua/laws/show/80732-10#Text (nata 3BepHenns: 10.10.2024).

25. Kpuminonoris. Axanemiunuii Kypc / Kom. aBropis ; 3a 3ar. pea. O. M. JlurBunosa. KuiB :
Bunasanuwmii nim «Konmopy, 2018. 588 c.

26. 3axamok A. Il. Kypc cyyacHOi ykpaiHCbKOI KPUMIHOJIOTII: Teopis 1 mpakTuka : y 3-X KH.
Kuis : Bunauunuwuii [im “In FOpe”, 2007. Kn. 1 : Teopetuuni 3acaau Ta icTopis yKpaiHCbKOI KPUMiHO-
JIOriyHoi Hayku. 424 c.

27. Mono6uuit O. O. OnepaTHBHO-PO3IIYKOBA JiSUIbHICTD Y BUSBJICHHI Ta PO3CIIiIyBaHHI 371041~
HIB: TEOPisl, iCTOPis 1 CyyacHa MpaKTHKA : HaBY.-MeTO. ociOHuk. Oxneca : BumaBauuwnii aim «IenbBe-
THKa», 2021. 258 c.

91



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

VK 342.9:316.647.82
DOI https://doi.org/10.32844/2618-1258.2024.5.16

OPEJI A.O.

AJIMIHICTPATUBHO- HPABOBI/II/I CTATYC CYB'E€EKTIB 3AIIOBITAHHS
TA TPOTHUAII JUCKPUMIHAIII 3A O3HAKOIO T'EHJEPHOI ITEHTHYHOCTI

ADMINISTRATIVE AND LEGAL STATUS OF ENTITIES PREVENTING
AND COMBATING DISCRIMINATION ON THE BASIS OF GENDER IDENTITY

VY crarTi po3KpHTO, 10 aJAMIHICTPATUBHO-TIPABOBHUII cTaTryc cy0’€KTiB 3amo0iraHHs
Ta NPOTUAIi AUCKPUMIHALIT 32 03HAKOIO TeHAEPHOT II€HTUYHOCT] — LIe CYKYNHICTh I0pH-
JIUYHUX TIpaB, 000B’43KiB, TOBHOBAKEHb Ta BIJIMOBIJAIILHOCTI, 3aKPIIUIEHUX Y HOpMa-
TUBHO-IIPABOBUX aKTax 1 JEJIErOBaHUX Cy0’e€KTaM, 10 3[iMCHIOIOTH AlSIBHICTD Y cdepi
3a0e3MEUCHHST PIBHOCTI Ta HEJOMYIICHHS JUCKPUMIHALIT 32 03HAKOKO T'CHJCPHOI i/1eH-
traHOCTI. [e# cTaryc BU3HAYae iX Miclie B CHCTEMI JIepKaBHOTO YIIPABIIHHSI, MEXKi KOM-
MEeTeHIIi1, GopMHU B3aEMO/IIT 3 IHIIUMHK Cy0’€KTaMH Ta MEXaHi3MHU peatizallii MOKJIaAeHUX
Ha HUX (QYHKIIIH.

B crarti chopmoBaHo, 1110 aAMiHICTPAaTUBHO-IIPABOBUI cTaTyc Cy0’ €KTiB 3amo0iran-
Hsl Ta NPOTUAIT AUCKPUMIHALIT 32 03HAKOIO I'€HIEPHOT 1IEHTUYHOCTI XapaKTePU3y€EThCS:
1. Cremiasii3oBaHUM XapaKTEepOM KOMIIETEHIIiH, CIIPAMOBAHMX HAa BUKOHAHHS 3aBIaHb
i3 3aro0iraHHsl, BUSBJICHHS, IPUITUHCHHS T4 YCYHEHHS MPOSBIB AUCKPUMIHAIIT 32 03Ha-
KOO TeHJICPHOI 1IEHTHYHOCTI. 2. DYHKI[IOHAILHOK B3aEMOJIEI0 13 cy0’ekTamu myOItid-
HOI asMiHICTpallii, TPOMaJTHCBKUM CYyCITIJIbCTBOM Ta MIKHAPOAHWMH OpraHi3allisiMHu,
1O CIIPHSIE Y3TO/DKEHHIO i y wiii cdepi. 3. JIuHamMivHICTIO, 1110 3a0e3meuye ajanTario
Cy0’€KTIB 110 3MiH Y COLIaIbHO-IPAaBOBOMY CEPEIOBHILL Ta OHOBJICHHS MEXaHI3MiB Ipo-
THIT TMCKPUMIHALIT BIIOBIHO 10 MIXKHAPOJHKX CTAHIAPTIB. 4. 3aKPiIUICHHSM POLie-
JIypHHUX MEXaHi3MiB peaizalil MpaBOBUX HOPM, BKIIIOYAIOUN TOBHOBKEHHS LIIOJ0 TIPH-
HHATTS HOPMaTHBHUX AKTiB, PO3IVISAY CKapr, MOHITOPHHTY Ta KOHTPOIIIO. 5. [HCTUTYyTOM
BIAMOBINAIBHOCTI, OCKIIBKU CTAaTyC Cy0’€KTiB mependadae {XHIO BiAMOBiNAJBHICTH 3a
HaJIC)KHE BUKOHAHHS 000B’S3KiB, 1110 3a0€3MeUy€eThCs PAaBOBUMH MEXaHi3MaMH KOHTp-
OJII0 Ta CAHKIISIMU 3a MOPYILEHHS. 6. [HyUKICTb Ta aJalTUBHICTb, OCKLUIBKU B YMOBAX
PO3BHTKY CYCHIJIBHUX i IPAaBOBHX BiTHOCHH aIMIiHICTPATUBHO-TIPABOBHH CTATyC Cy0’ €k-
TiB MOYKE 3MIHIOBATHCS JIJIS aJIanTallii 0 HOBUX BUKJIMKIB y c(epi 3abe3rneueHHs piBHO-
CTi Ta IPOTUIIT AUCKPUMIHAIIIT.

Knrwwuosi cnosa: aominicmpamusna mpucOukyis, aOMiHiCmpamueHe 3aKOHOO0As-
CMB0, AOMIHICMpAmueHe pe2ylio8aHHs, AOMIHICMPAMUBHI NPAasoBiOHOCUHU, AOMIHI-
cmpamugui npoyeoypu, 6opomvba, reHoep, OUCKPUMIHAYIA, 3anobieanHs, 10eHmuy-
HiCMb.

The article reveals that the administrative-legal status of subjects of prevention and
counteraction to discrimination on the grounds of gender identity is a set of legal rights,
obligations, powers and responsibilities enshrined in regulatory legal acts and delegated
to subjects that carry out activities in the field of ensuring equality and preventing
discrimination on the grounds of gender identity. This status determines their place in
the system of public administration, the boundaries of competence, forms of interaction
with other subjects and mechanisms for implementing the functions assigned to them.

The article establishes that the administrative and legal status of entities preventing
and combating discrimination on the basis of gender identity is characterized by: 1. The
specialized nature of competencies aimed at performing tasks to prevent, detect, stop and
eliminate manifestations of discrimination on the basis of gender identity. 2. Functional
interaction with entities of public administration, civil society and international
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organizations, which contributes to the coordination of actions in this area. 3. Dynamism,
which ensures the adaptation of entities to changes in the socio-legal environment and the
updating of mechanisms for combating discrimination in accordance with international
standards. 4. The consolidation of procedural mechanisms for the implementation of
legal norms, including the authority to adopt regulatory acts, consider complaints,
monitor and control. 5. The institution of responsibility, since the status of subjects
implies their responsibility for the proper performance of duties, which is ensured by
legal control mechanisms and sanctions for violations. 6. Flexibility and adaptability,
since in the context of the development of social and legal relations, the administrative
and legal status of subjects can change to adapt to new challenges in the field of ensuring
equality and combating discrimination.

Key words: administrative jurisdiction, administrative legislation, administrative
regulation, administrative legal relations, administrative procedures, struggle, gender,
discrimination, prevention, identity.

AKTyaJbHicTh TeMu. B ymMoBax mo6ainizariii, inrerpaii Ykpainu B Mi>KHapOJIHE TIPABOBE CITiB-
TOBapHUCTBO Ta BUKOHAHHS MIKHApOIHHUX 3000B’s13aHb, 30KpeMa y Mexkax Pamu €Bporu Ta OOH, Go-
poTH0a 3 AMCKPUMIHAIIIEIO 32 O3HAKOKO T€H/ICPHOT 1/ICHTHYHOCTI € KJIFOYOBUM €JIEMEHTOM 3a0€31eYCHHS
MPUHIUITY HeAUCKPUMiHAIii. Pa3oMm i3 1ium, cydacHe yKpalHChKe CYCIIIbCTBO CTUKAETHCS 3 BUKIHUKAMH,
OB’ SI3aHUMH 3 HEJIOCTATHHOIO 00I3HAHICTIO TPOMAJISTH, & 1HKOJIM i OTIOPOM IIO/I0 BITPOBAIKESHHS MTPO-
IPECHBHUX CTaHAAPTiB TeHIepHOT piBHOCTI. L]e BUMarae 4iTKoro HOpMaTHBHOTO BPETyJTIOBAHHS aJIMiHi-
CTPaTHBHO-IIPABOBOI'0 CTATYCy Cy0'€KTIB, sIKI OEPYTh y4acCTh y 3a00iraHHi Ta MPOTHIIT TUCKpUMIHALLIT,
a TaKOK CTBOPEHHS €(EKTHBHOTO MEXaHI3My IXHBOI JIISUIBHOCTI. Y CydacHHX yMOBax pedopMyBaHHSI
IIPaBOBOi cUCTEMH YKpaiHH BUHHKAE TOTpeda y BIOCKOHAICHH] 3aKOHOJABCTBA 3 METOIO YCYHEHHSI TIpa-
BOBUX MPOTaJMH, 3a0e3MeueHHs] e()eKTUBHOrO (yHKLIOHYBaHHS Cy0’€KTiB MPOTUAIl AUCKpUMIiHALIi Ta
AOTPUMAHHS IIPHHLKITY BEDXOBCHCTBA NpaBa. BoaHOYaC MiKHAPOIHMH JOCBI/ CBI4MTH, O YCMIillIHA
60poTbba 3 JMCKPUMIHALIEI MOXKIMBA JIHMLIE 32 YMOBH 4iTKOI B3a€MOAII BCIX BiANOBiAaNbHUX CY6'ek-
TiB, 1O e OUIBIIC MiAKPECIIOE AKTYAlBHICTh HAYKOBOIO OCMHCICHHS aJAMiHICTPATHBHO-TIPABOBOIO
CTaTyCy TakKuxX cy0 €KTiB B YKpaiHi.

TakuM 9MHOM, DOCIIKEHHS IIbOTO MUTAHHS € HEOOXiAHUM He JIMIIE IS PO3BUTKY HayKOBOI
JYMKH, aJie i JUIst MigBUILEHHS e(eKTUBHOCTI MPaBO3aCTOCOBHOT MPAKTHKH, 1110, B KIHIIEBOMY PE3yJib-
TaTi, cupusTuMe HOPMYBaHHIO CIPABEIIMBOIO, PIBHOIIPABHOTO Ta TOJEPAHTHOIO CYCHIIBCTBA.

Ornsg ocraHHixX gociizkenb. CrielialbHUIMUA NMUTAHHSIMU aJIMiHICTPaTUBHO-IIPABOBOTO pe-
TYJIIOBaHHS MIONO 3armo0iraHHs Ta MpOTUAIT AMCKpUMiHAMii B YKpaiHi 3aiiManucs Taki HayKoBIIi, SK:
O. Besnanoga, A. boposuk, H. [lepessinko, A. [Ipy3enko, O. [Ipo3n, A. Jlosromno:i, B. Tonuyapos, H. I'pi-
nina, O. Kpasuenko, B. JIazapes, H. JIsax, O. ITepynosa, A. Cobakaps, P. llanosau, I'. IlleBuyk, O. Illes-
4yeHko, B. YUepHenko, [. ®enoposuy, 0. FOpunens Ta iHmi.

OnHak, (pakTu AMCKpUMIHAIT B YKpaiHi €, Ha *allb, a BiJIIOBIHA MPOTHIisl TAKUM CYCIILIb-
HO-HETAQTUBHUM SIBHIIAM 3/IHCHIOEThCS B TUIONIMHI aMiHICTPaTHBHO-IIPABOBOTO PETYIIOBAHHS, 110
00YMOBJIIOE aKTyaJIbHICTh HAYKOBOTO BUKJIHKY.

Meta crarTi nossrac y Tomy, o0 34iHcHUTH cyyacHUH (HOPMasIbHO-IOPUIMIHUM aHami3 Ta
JOCTIINTH aJAMIHICTPATUBHO-IIPABOBUH CTATyC Cy0’€KTIB 3armo0iraHHs Ta MpOTUAIl JUCKpUMIHALIT 3a
03HAKOIO F€HAEPHOI 11€HTUYHOCT.

Bukiiaa 0CHOBHUX MOJIOKeHB. [Ipo0ieMoro cy0’€KTHOrO CKIany aJMiHICTPATUBHHX MPaBO—
BIJTHOCHH y Oy/ib-sIKili c(hepi CycHijbHUX BIAHOCHH 3aiiMajiocsi He OJIHE MOKOJIIHHS HayKoBIIiB. [Tpore
JIaHE TIUTaHHS HE € BUYEPIIaHUM, OCKIJIbKM OpraHu MmyOiyHol aaMiHicTpalii HOCTIitHO BUI0O3MIHIOKOTh-
cs1, TPaHC(OPMYIOThCS Ta ONTHMI3YFOTHCS, BIAMOBIIHO, 3a3HAIOTH 3MiH 1 IXHI aIMIHICTPaTUBHO-IIPABOBI
CTaTyCH Ta Micle B AepxkaBHOMY anapari. Taka cutyanis 00yMOBIIIO€ OCTiiHY AMHAMIKY KOMIETEHLIT
Ta NIOBHOBAXKCHb BiZ[HOBiI[HI/IX OprasiB, 110 MPU3BOIUTH JI0 Heo6xiz[HOCTi HOBHX ILOCJ'IiIDKeHL Ta MOHi-
110 BUHHKAIOTh y cepi HaJaHHs OCBITHIX nocnyr, TaKOXK MalOTh CBOIO CHCTEMY CY0’ €KTiB, SIKi pean13y—
FOTh OCBITHIO ITOJIITHKY B Jiepxkasi [1].

3aranbHa BaXJIMBICTh KaTeropii «aaMiHiCTpaTHBHO-NIPABOBUIl CTaTyC» CKIIANA€ThCs OAPA3y i3
JEKIJIbKOX MOMEHTIB, SIKi B CYKyIHOCTI € OyaiBHUMHU LeruHaMu ii gediHiuii. B nmeputy uepry, eTUMO-
JIOTTYHUAM 0a3MCOM MOHSTTS € CIIOBO «CTATYC», SIKE BXKUBAETHCS B JIITEPATypl B PI3HOMAHITHUX 3HAYCH-
HSX 1 B pi3HUX KOHTeKcTaX. Tak, B CIOBHHKAX cTaryc (BiJ JJATHHCBHKOTO «statusy» — CTaH CIpaB, MOJIO-
JKeHHS1) — 11¢ CTaH, MOJOKEHHsI 40orock B3araii. [Ipu 1poMy, B 3aJIe)KHOCTI BiJl chepr HAyKOBUX 3HAHb
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BU3HAYCHHS TOHSTTS «CTaTyCc» MOXKe BapitoBaruchk. Hanpukian, y ¢inocodii craryc posmisaerses,
SK CHIBBIIHOCHMH cTaH (IIO3MLIs) IHAUBIAYyyMa a0o IPyNH B COLialbHIiM cHCTEMI, 1110 BU3HAYAETHCA
HU3KOI0 O3HAK, CHEeUU(IYHNX IS AaHOT CUCTEMH (€KOHOMIYHHUX, Mpo(eciiiHuX, eTHIYHUX Ta 1HIINX)
[2, c¢. 342]. BinblricTs HAYKOBHX TIpallb MIOAO 3’SICYBaHHS CYTI MPABOBOTO CTAaTyCy HAJCKHUTh MPE-
craBHHKaM Teopii npasa. O. B. 3aiiuyk ta H. M. OHillleHKO BKa3yrOTh, 1110 PABOBHUI CTAaTyC — 1€ CH-
CTeMa 3aKOHOABUO BCTAHOBJICHHUX Ta FApaHTOBAHMX JEP)KaBOIO MPaB, CBOOOJ, 3aKOHHUX 1HTEpeciB Ta
000B’s13KiB Cy0’€KTa CyCIIUIBHUX BiTHOCHH. XapaKTepHUMH O3HaKaMH IIPAaBOBOTO CTaTyCy BOHH BBaXa-
10Th: 1) yHIBepcalibHICTh (BiH MOMIMPIOETHCS HA BCIX Cy0’€KTIiB); 2) IHAMBIAYaIbHICTH (BiH BigoOpaxae
IHAUBiyabH1 OCOONIUBOCTI JIOAMHHU Ta ii peallbHe CTAHOBUILE y CYCIIIbHUX BIIHOCUHAX); 3) B3a€EMO-
3B’S30K 13 IHIIIMMH KOMITOHEHTaMH; 4) CUCTEMHICTh. HallOIbII1 TOIUIBHOK BBAXKAETHCS KiacHpikaris
3a JIBOMa KPUTEPISIMHU — XapaKTepOM MIPABOBOTO CTAaTyCy (3arajibHUi, raay3eBuil, CrieiialbHui, IHANBI-
nyajbHUI) Ta cy0’ektoMm [3, ¢. 366]. Cxoxe Bu3HadeHHs nae O. @. CkakyH — 116 CUCTeMa 3aKpIIUICHUX
Yy HOPMATHUBHO-IIPAaBOBUX aKTaX i TapaHTOBAaHUX AEPKaBOIO IIPaB, cBOOO, 000B’SI3KiB, BiIIOBIIaIbHO-
CTi, BIJIIIOBITHO 10 SIKUX 1HAUBIK K Cy0’€KT IIpaBa KOOPJAUHYE CBOIO IIOBEIIHKY B CYCHiIbCTBI [4, ¢. 59].

VY agMiHICTpaTUBHOMY IPaBi Mijl «Cy0’ €KTOM» PO3yMiIOTh HOCLS IIpaB Ta 000B’sA3KiB y cdepi nep-
JKABHOTO YIPABIIHHS, SKi Tepe0aueHi aMiHICTPaTHBHO-ITPABOBUMHU HOPMaMHM, KOTPHI 37aTCH MaTh
paBa, sIKi HOMy HaJlaHi, pealizyBaTH, a HaJlaHi 000B’sI3KH BUKOHYBATH [5, ¢. 64]. 3 1aHOTO BU3HAYCHHS
BHUTIKAE, M0 «IPETCHJCHT» Ha CTAaTyC Cy0 €KTa aJIMIHICTPATUBHOTO IpaBa 3a CBOIMH OCOOIMBOCTIMHU
MOTEHIIKHO 3/1aTeH OyTH HOCIEM Cy0’€KTUBHHX MpaB Ta 000B’S3KiB y cdepi AepKaBHOTO YIIPABIiHHS.
Jlo Takux 00O0B’s3KiB BiAHOCATHCS: 1) 30BHIIIHS BUOKPEMIICHICTD, SIKA XapaKTE€PU3YETHCS HAsIBHICTIO
CHCTEMO-YTBOPIOKOYHX O3HAK; 2) MEPCOHI(IKALls B CYCIIILHOMY BiJHOIICHHI KEPIBHOTO THIIY, TOOTO
BHCTYI Y BUIVISI €MHOI 0COOM — IIEPCOHM; 3) 31aTHICTb BUPaXaTH i 31ifCHIOBATH NEPCOHI(iKOBaHY
BOJIIO Y BiJIHOWICHHSIX 3 JICPKABOLO, 200 AepKaBHY BOIIO B IPOLEC] aAMiHICTPATUBHO-TIPABOBOIO Pery-
JIIOBaHHS CYCTIUTBHUX BiTHOCHH. «IIpeTenneHTy», SIKuii Ma€e BKazaHi 3010HOCTI, OTPHEMYE CTaTycC Cy0 €K-
Ta TUIBKH B TOMY BHIIQJIKY, SIKIIIO JICpKaBa, BAKOPUCTOBYFOUYH aIMIHICTPATUBHO-TIPABOBI HOPMH, POOHUTH
HOro HOCieM paB 1 000B’SI3KIB, SIKi pealli3yrThCsl OCTaHHIM Yy cepi aep:kaBHOTO KepyBaHHs [6, . 182].

Buennit M. PunakeBChKHUil BBaXKAE, 1110 TIPABOBUH CTATYC Cy0’ €KTIB IIpaBa CKIaa€ThCS 3 00 €K-
THUBHUX, (JaKTUYHO ICHYIOUMX €JIEMEHTIB, BUSBUBLIM Ta [IPOAHAJI3yBaBIIHU 5Ki, MOXHA ITi3HATH CTaTyC
KOMIUICKCHO. YCBIIOMHUBIIIH IIPABOBHIA CTATYC SIK IIITICHY CHCTEMY, Cepell HOro CTPYKTYPHUX EJICMEHTIB
MOYKHA BUJIIJTUTH TOJIOBHI Ta 3’sICYBaTH XapakTep 1X B3a€MO3B’S3KiB 13 cepeoBHIleM (yHKIIOHYBaHHSI.
3aCTOCOBYIOUH CHCTEMHHI METOH JOCHIKEHHS, MO)KHA BH3HAYHUTH TOHATTS «IIPABOBHH CTATYC» SIK
KOMIUICKCHE FOpPHIUYHE SIBUIIE, 110 BU3HAYAE CTATyC (CTaHOBHUINE) Cy0’€KTa y BIAMOBIIHIN cuCTeMI,
BiZIOKpEMUTH HOr0O cTaTUCTHYHI i ponoMmikHi enemenTH [7]. Ilpodecop B. Asep’stHoB B cBoill mparii
HAroJIoulye, 1110 IIPaBOBUil cTaTyc Tpeba po3pi3HATH B IIMPOKOMY Ta By3bKOMY PO3yMiHHI (CHiBBIIHO-
LICHHS 1JIOr0 Ta 4acTUHM). Tak, koMneTeHIis (mpaBa i 000B’S3KH) € TOJIOBHOIO CKJIQJOBOIO 3MICTY
MPABOBOTO CTATYCY KOYKHOTO OpTaHy, IO JOMOBHIOETHCS TAKUMH BOKJIMBHUMH €JIEMEHTAMHU, SIK 3aBJIaH-
Hs, QyHKIIii, XapakTep B3a€EMO3B’S3KIB 3 IHIIMMHU OpraHaMu (SK 0 «BEPTHKAI», TaK i 10 «TOPU30H-
Taji»), Miclie B iepapXiuHiil CTPYKTYpl OpraHiB BUKOHABYOI BJIAJM, TOPSIOK BUPILICHHS YCTAHOBYMX
1 KaJIpOBUX MHUTaHb TOLIO [8, c. 247].

TakuM 4WHOM, T/l KaTEropiero MpaBOBHN CTATyC CIIiZl PO3yMITH iHTETPOBaHY CHCTEMY IPaBoO-
BUX €JIEMEHTIB, 10 3aKPIILUIIOIOTh 1 PETYIIOIOTh MO3ULII0 Cy0’ €KTa Y MPaBOBil CUCTEMI CYCHiIbCTBA,
3a0e3meuyroan OanaHc Horo mpas, 000B’SI3KIB, BIiITOBINANBHOCTI Ta FapaHTiil y MexkaX MEeBHOI ramysi
MPABOBOTO pEryiroBaHHsA. Taka cHCTeMa € Pe3ylbTaToOM IPAaBOBOTO BIIOPSIKYBAHHS Ta XapaKTepH3y-
€ThCS B3a€EMO3B’SI3KOM IOPHIUYHUX HOPM, II0 CTBOPIOIOTH YMOBH JIJIsl peatizaliii mpaBocy0’eKTHOCTI,
BUKOHAHHS 3aBJIaHb 1 JOCATHEHHSI LiJIel cy0’€KTa y KOHKPETHOMY TIPAaBOBOMY CEPE/IOBHIIIL.

Bapro mizkpecnuTa, o 0COOIMBICTIO TPABOBOTO CTATYCY € HOro (pyHKIIOHAbHA 3aJIC)KHICTh
BiJl IPaBOBOIO CEPEOBHUINA, B IKOMY BiH pealli3ye€ThCsl, @ TAKOXK T'HYUKICTh y IPUCTOCYBAHHI JI0 3MiH
couiagbHUX 1 IpaBOBUX YMOB. CTPYKTYpHO BiH OXOIUIIOE KOMIIETEHIII0 (CYKYyIHICTh 3aKPIllJIEHHUX [IPaB
Ta 000B’s3KiB), HOPMaTUBHI OCHOBH JAISUTBHOCTI, XapakTep B3a€MOil 3 IHIIMMH Cy0’€KTaMH Ta Mpole-
JIypHI MEXaHi3MH peaJtizarii.

AJIMiHICTPAaTHBHO-TIPABOBHIA CTATYC € OLIBII CIICIU(IUHO0 KATETOPI€L0, IO 3yMOBIICHO 11 3B’513-
KOM 13 KOHKPETHOIO raiy33to rnpasa. Haifuacrinie BueHi He HAJA0Th «4UCTY» AeiHIlliI0 aAMiHICTPATHUB-
HO-IIPaBOBOT'O CTAaTyCy, a TNIyMadaTb KaTeropio y BiIHOIIEHHI 10 OKpeMO y3aToro ¢y’ exty. Hanpukiarn,
I. H. ITaxoMOB XapakTepHU3ylO4H aJMiHICTPaTUBHO-IIPABOBHUI CTaTyC OpPraHiB MiCLIEBOIO CaMOBPSLY-
BaHHs, Bi/IMi4a€ HasIBHICTh BIIACHUX 1 JIEJIETOBAaHMX OBHOBAXEHbB, @ TAKOXK MPOSIBJICHHS aMIHICTPaTHUB-
HOT TIpaBOCY0’€KTHOCTI Y TOMY, [0 BI/IMOBiIHA pajia MpUiiMae HOPMATHBHI Ta IHIIN aKTH YIPABIiHHS
y dopwmi pimens [9, c. 95-105; 10, c. 311]. Ha nymky 1O. A. JImiTpieBa, aaMiHICTpATHBHO-TIPABOBUI
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CTaTyC OpraHy BHKOHABUOi BJIAAW — L€ HAHOUIbII XapaKTepHUH IS aIMiHICTPaTHBHOIO IpaBa Ipa-
BoBUH iHCcTUTYT. Crienudika aJMiHICTPaTUBHO-IIPABOBOIO CTaTyCy OpraHy BUKOHABYOI BIIaJy MOJISArae
B Or0 BUHSTKOBOCTI. ABTOp BIJIMIYa€, [0 OPraHH BUKOHABYOI BIIaJH — IO CICILIaIbHO CTBOPIOBAHI
JULSL uineii peanizalii 3aBaHb i GYHKLIH JepKaBHOTO yNPaBIliHHs KONCKTHBHI yTBOPEHHs (opraHisa-
1ii, FopuaYHi 0cO0H), HaIIICHI BJIA/IHAMH TTOBHOBAKCHHSIMH Y nieBHiit cdepi [11, ¢. 299]. Ha nomsiz
BueHoro O. I1. CikopchbKoro, «aaMiHICTPaTHBHO-TIPABOBHI CTATyC» JCPKaBHOTO OpPraHy SIBIISIE COOOI0
CKJIAZHy IOPHIMYHO-TEOPETUYHY KOHCTPYKIIiIO, CKIaIOBUMHU YaCTUHAMHU SIKOI SIBISIIOTHCS: META YTBO-
PEHHSL JIEPXKABHOTO OPraHy, BU3HAYCHHS cepy #0ro BiffaHHs; NMPHHLMIIK 1 TEPUTOPiaIbHI MacIITaOH
100 JUSUTBHOCTI; BHYTPILIHS CTPYKTYpa TaKoro OpraHy; MOPsIOK i CIIOCiO HOro yTBOPEHH, JIKBiAauii
Ta peoprauizailii; 3aBiants i QpyHKuii, 00Csr i XapakTep AepKaBHO-BIAHUX OBHOBAXKCHD; GopMH Ta
METOHN AisUTBHOCTI; MOPSIOK BUPIMIEHHS B [[HOMY OpTaHi ITiBiTJOMYHX MTUTaHb; 3aKPIIUICHHS JHKepea
Woro (iHaHCYBaHHSI, HASBHICTh a0O0 BIJICYTHICTh TIpaB FOPUANYHOT OCOOH; MPABO KOPUCTYBAHHS JIep-
JKaBHUMH CMMBOJIAMH; BiNMOBiAambHICTh [12, ¢.11].

Bignosiguo no crarri 7 3akoHy Ykpainu "IIpo 3abe3nedeHHs piBHUX IpaB Ta MOXJIHBOCTEH
XIHOK 1 4OJIOBIKIB", OpraHaMy yCTaHOBAaMM Ta OpraHi3alisiMU, HaJiJIeHUMU IIOBHOBAXXEHHAMU y cepi
3a0e31eueHHs PIBHUX [IPaB Ta MOMKIJIUBOCTEH JKIHOK 1 4OJIOBIKIB, € [13]:

1) BepxoBna Pana Ykpainu;

2) YnoBHoBakeHMit BepxoBHOi Pann Ykpainu 3 nipaB JIFOIUHM;

3) KaGinet MinictpiB Ykpainu;

4) cnenialbHO YIOBHOBa)KEHUH LIEHTPATIBHUM OpraH BUKOHABYO1 BIIaIH, 10 3a0e3mneuye Gpopmy-
BaHHSI JICpKaBHOT MOJITUKU 3 TTMTaHb 3a0€3MEYCHHS PIBHUX TIPaB Ta MOMKIIMBOCTEH KIHOK 1 YOJIOBIKiB;

5) ueHTpalbHNUIT OPraH BUKOHABYOI BIa/IH, 1O peallisye AepKaBHY MOMITHKY y cdepi 3abesme-
YeHHS PIBHUX MPaB Ta MOXKIMBOCTEH XKIHOK 1 YOJIOBIKIB;

6) OpraHu BHKOHABYOI BIIaJ¥ Ta OPTraHU MICLEBOTO CaMOBPsIyBaHHsS, BU3HAYEHI B iX CKIaii
YHOBHOBaXKeHI 0cO0M (KOOPAMHATOPH) 3 MHUTaHb 3a0€3MCUCHHS PIBHUX MPaB Ta MOXKIUBOCTEH KIHOK
1 9YOJIOBIKIB;

7) rpomajachki 00’ enHanHs [13].

ToOTo0, aAMiHICTPAaTUBHO-IIPABOBUIl cTaTyc Cy0 €KTiB 3a100iraHHs Ta MPOTUAIT JUCKPUMIHALIT
3a 03HAKOIO FeHJIEPHOI IIEHTUYHOCTI — 1€ CYKYIHICTh IOPUAMYHHX 1IpaB, 000B’s3KiB, TOBHOBAYKEHb Ta
BiJINIOBIAJILHOCTI, 3aKPITUICHUX Y HOPMATHBHO-IIPABOBHMX aKTaxX 1 JCJIErOBaHUX Cy0’€KTaM, MO0 3iii-
CHIOIOThH JISUTBHICTD y c(epi 3a0e3MeUeHHs PIBHOCTI Ta HEOMYIICHHS JMCKPUMIHAIIT 32 03HAKOIO TeH-
JepHoi inenTryHOCTI. L{eit cTaryc BU3Ha4ae iX Miclie B CUCTEMI IepKaBHOTO YITPABIIiHHS, MEXK1 KOMIIe-
TEHIIIT, OPMHU B3a€MOJIIT 3 IHIIMMHU Cy0’€KTaMK Ta MEXaHi3MHU peastizallil MOKJIaJACHUX Ha HUX (PYHKIIIH.

Ha namry nymky, Takuii cTaTyc XapakTepu3y€eTbCs:

1. Cneniani3oBaHUM XapaKT€POM KOMIIETEHIIH, CIPSMOBAaHUX HA BUKOHAHHS 3aBJaHb 13 3a-
no0iraHHs, BUSBIICHHS, IPUIMHEHHS Ta YCYHEHHs IPOSBIB JUCKPUMIHAIIl 3a O3HAKOIO I'E€HAEPHOI
IIEHTUYHOCTI.

2. OyHKIIIOHATBFHOIO B3aEMOJIIEI0 13 CYy0’ €KTaMH MyOJIiYHOT aJIMIHICTpaIlil, [POMaSTHCHKUM CyC-
MJIBCTBOM Ta MIKHAPOTHUMH OpraHi3allisiMu, 10 CIPHsIE€ Y3TOMKESHHIO il y 11iii cdepi.

3. luHamivHICTIO, 1110 3a0e3nedye alanTallito cy0’ €KTIiB 0 3MiH y COIialIbHO-IPABOBOMY CEpe/I-
OBHIIII Ta OHOBJICHHSI MEXaHI3MiB IPOTUAIT AUCKPUMiHALIT BiIIOBIAHO 10 MIPKHAPOIHUX CTaHAAPTIB.

4. 3aKpil'[J'IeHH$IM NPOLE/lyPHUX MEXaHI3MIB pealli3allii IpaBOBHX HOPM, BKIIOYAIOH TTOBHOBA-
JKCHHSI LONO IPUAHSATTS. HOPMATHBHUX AKTiB, PO3IISILY CKapr, MOHITOPUHIY Ta KOHTPOJTIO.

5. IHCTUTYTOM BIANOBIZAIBHOCTI, OCKUIBKH CTATyC Cy0’€KTiB nepeadadae iXHiO BiAMOBiAaIb-
HICTB 32 HaJIe)KHE BUKOHAHHS 000B’SI3KiB, 10 3a0€3MeUy€eThCsl MPAaBOBIMHU MEXaHi3MaM1 KOHTPOIIIO Ta
CaHKI[ISIMH 32 TIOPYILICHHS.

6. I'HyuKicTh Ta aJaNTUBHICTh, OCKUIBKH B YMOBAaX PO3BUTKY CYCHIJIBHUX 1 TPaBOBUX BiHOCHH
a/IMIHICTPaTUBHO-TIPABOBUH CTATyC Cy0’€KTIB MOXKE 3MiHIOBATHUCS JJIsl afamnTailii 0 HOBUX BUKJIMKIB
y cdepi 3a6e3neueHHs piBHOCTI Ta MPOTUALT AUCKPUMIHALII.

Cnncok BHKOPHCTAHHX JXKepeJ:

1. JIutBun I. CyTHICTb cHCTeMH CyO€KTiB aaMiHICTPaTHBHO-NPABOBHUX BIJHOCHH Yy cdepi Ha-
JaHHS OCBITHIX mocayr. ApaminictpatuBHe mnpaBo. 2016. URL: http:// www.pgp-journal kiev.ua/
archive/2016/05/13.pdf

2. ®inocodebkuii croBHuk 3a pen. B. LIIunkapyka. K. : TonosHa peaxoneris YPE,1973. 560 c.

3. Teopis gep:xaBH i mpaBa. Akaaemiunuil kype: niapyunuk. O. B. 3aituyk, H. M. Onimenko. K.:
IOpinkom Iarep, 2008. — 688 c.

95



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

4. CxakyH O. ®. Teopis aep>xasu i npasa: migpy4dsuk. O. ®@. CkakyH. 2-re Buganus. K.: Anepra;
IIVIL, 2011. - 520 c.

5. KiBanos C. B., bina JI. P. AnminicTpaTuBHe paBo YKpaiHU: HaB4albHO-METOIUYHUI 110Ci0-
Huk. Oneca, 2004. 344 c.

6. ABep’siHoB B. b. AnminicTpaTiBHE 1paBo YKpaiHu. AKaJeMidyHUN Kypc: MAPYYHUK Y 2 TO-
max. T. 1. 3aranpHa yactuna Kuis: FOpun. ymka, 2004. 584 c.

7. PunaxeBchkuii b. KomrneTeHilisi Ta MOBHOBa)KCHHSI BiiCbKOBOT CITYOH MPaBOMOPSAKY (CITyxk-
6u npasonopsnky) y 30poiinux Cunax Yipainu. IIpaBo i besnexa. 2010. Bunyck 1. C. 15-21. URL:
http://nbuv.gov.ua/UJRN/Pib_2010_1 5

8. Apep’sHoB B. b. Bukonasua Braja i agMinicTpaTuBHe npaso. Kuis: Bunasamunit [{im «IH-
KOpe», 2002. 668 c.

9. IMettox B.M. IHHOBaIifiHA MOZIETh PO3BUTKY CITY:KOU 3aHHATOCTI: XapaKTEPUCTUKA Ta OCO-
omuBocti. JlepikaBHe ympaBiliHHS Ta Jep)KaBHA CiIyk0a 3alHATOCTI (MUTaHHS TEOpii Ta BHKIHMKH
npaktukn). / [Tetrox B.M., lllerinina JI.B.; 3a 3ar. pea. B.O. XpamoBa; ynopsa. A.B. Kazanoscbkwuid,
E.M. Kyumenko, B.O. Xpamos. K.: ITTK JIC3Y, 2008. 364 c.

10. 3esexa H.O. AxminictparuBHO- npaBOBI/Iﬁ craryc JlepkaBHOi cityOu 3aliHATOCTI YKpaiHu:
mucepranis. Kuis: BigkpuTuit Ml)KHapOI[HI/II/I YHIBEPCHUTET PO3BHUTKY JIIOIUHU «YKpaiHay. 2009. 278 c.

11. Coxypenko B.B. [ToHATTS aaMiHICTpaTHBHO-IIPABOBOTO CTATyCy OPraHiB IMyOIiYHOTO YIIpaB-
niHHA B cdepi oboponu. Evropean political and law discourse. 2015. Volume 2, Issue 4. C. 297-301.

12. Cikopcekuii O. 1. AaMiHICTpaTHBHO-NIPABOBHH CTaTyC IIep;i(aBHoro JlenapTaMeHTy y crpa-
Bax IPOMAJSHCTBA, IMMIrparii Ta peecrpaunii (pismaHNX 0ci0 YkpaiHu: aBTOped. IHC....KaHJ. IOPULI.
Hayk: 12.00.07. Xapkis, 2011. 17 c.

13. TIpo 3a0e3neueHHs PIBHUX MPaB Ta MOKJIMBOCTEH JKIHOK 1 YOJIOBIKIB: 3aKOoH YKpaiHH Bif
8 Bepechs 2005 poxy Ne 2866-1V. Binomocti BepxoHoi Panu Ykpainu. 2005. Ne 52. Cr. 561.

96



Aominicmpamusene npaso i npouec; ginarcose npaso; ingdopmayiiine npaso

VJIK 351
DOI https://doi.org/10.32844/2618-1258.2024.5.17

HEPEI'YJIA H.I

OCOBJIMBOCTI EJIEKTPOHHOI'O YPAAYBAHHA
Y COEPI HAJAHHA AAMIHICTPATUBHUX NTOCJIYT

FEATURES OF ELECTRONIC GOVERNANCE
IN THE FIELD OF PROVISION OF ADMINISTRATIVE SERVICES

AKTYaJIBHICTh CTaTTIi IMOJISITAE B TOMY, II0 y CY4aCHOMY CBITOBI €JIEKTPOHHE Ypsi-
JyBaHHS € e(EeKTUBHUM IHCTPYMEHTOM YNpaBIiHHS. BrpoBa/keHHS €IeKTPOHHOTO
yPSIIyBaHHS HO3UTHBHO BIUIMBA€ Ha SKICTh HPUHHATTS PIIICHb Ta iX BUKOHAHHS I10OCa-
JIOBIMH 0CO0aMH Ta JCP>KaBHUMH CIyXKOOBISIMH, CKOPOYYIOUH 4ac, HEOOXITHMIT JuIst
IIbOTO, Ta MiJBHIIYIOYH KOE(IlieHT KOPHCHOTO Ta MO3UTUBHOTO BIUIMBY HA B3Aa€MOJIIO
IPOMAJICHKOCTI, Oi3HECY 3 OpraHamu MyOJiuHOI BJIAJAM Ta MICIIEBOTO CAMOBPSIyBaHHS.
MeTo10 cTarTi BUCTYIA€ PO3KPHUTTS OCOOIMBOCTEH €ICSKTPOHHOTO YpsAyBaHHS IIPH B3a-
€Mo1ii opraHiB MmyOIiYHOT BII/IM 3 TPOMACHKICTIO Mijl Yac HAJaHHS aJMiHICTPATHBHUX
HOCJIYT. Y CTaTTi AOCIiIKEHO 0COOIUBOCTI Ta IIEPEBAru eIEeKTPOHHOIO YPAIyBaHHS Ta
Horo BILIMBY HAa HaJaHHs aJMiHICTPATUBHUX MOCIYT. 3ayBak€HO, 1110 CYTHICTb aJMiHi-
CTPATHBHUX MOCIYT IOJIATAE Y TOMY, 1[0 OCTaHHI BUCTYHAIOTh PI3HOBUJIOM ITyONIYHHX
MOCIIYT, sIKi MalOTh IOPUAWYHY TPHUPOAY, 1HIMBITyaJlbHUN XapakTep 1 yCTAaHOBICHHUI
MOPAJOK iX HAJaHHS, BUMHSIOTHCS CyO’€KTaMH BIaJHHUX ITOBHOBA)XEHb, CIIPSIMOBAHI
Ha peaizallilo Ta 3aXMCT 3aKOHHUX MpaB (Pi3MYHMX Ta PUANYHUX 0oci0. HarosorieHo,
I1I0 OCOONHUBICTH CICKTPOHHOIO YPSIIYBAaHHS MOJSATAE Y TOMY, [I0 OCTaHHE XapaKTepH-
3y€TbCs: MPO30PICTIO Ta AOCTYIHICTIO; €(PEKTHBHICTIO, KA XapaKTEePU3YETLCS CKOPO-
YeHHSM OIOPOKpATii; eKOHOMI€IO Yacy KOPHCTYBa4ya IUX MOCIYT; 3aIyICHHSIM IPOMaJIsTH
JI0 y4acTi B yXBaJICHHI PillIeHb Ta KOHTPOJI 32 MisUTBHICTIO BIIa/IH; IHKIFO3UBHICTIO, IO
BUPAXKAEThCS Y 3a0€3TeUeHHI PIBHOTO JOCTYIY IO TOCIYT JUIS JEOACH 3 0OMEKESHUMH
MOXIIMBOCTSIMH HaBiTh y BiJJIaJICHUX pErioHax. BUIJICHO OCHOBHI MepeBaru eIeKTpo-
HHHUX aJMIHICTPaTUBHUX MOCIYT: MPOCTOTA AOCTYIY — IIBUAKICTh Ta JOCTYIHICTh OT-
PUMaHHS HOCIYT TPOMAASHAMU Ta IOPUIMYHUMH 0CO0aMH; IPO30PICTh — 3pO3YMUIICTh
HPOLEAYPH Ta BUMOTH, 3aBJSIKH MPOITMCAHOMY aITOPUTMY JIiif 200 TOPOXKHIi KapTi 1X
BUKOHAHHS; €KOHOMisl 4acy — 3a JIOIOMOIO0 iH(popMalifHO-KOMYHIKAIIHUX TeXHO-
JIOTi# BIKPHBA€ETHCS MOCTYNHICTD IUX ITOCHTYT, IIO CHPHSE 3MEHIICHHIO OIOpOKpATii;
mudpoBizalis — OHJIAKNH-TOCTYH J0 TOCIYT 3 Oy/Ib-SIKOi TOYKU JOCTYITy 32 JOIIOMOTO0
IHTEpHET-PECypCiB; IKICTh OOCIYTOBYBaHHS, 10 IPYHTYETHCS HA MPOMUCAHKUX JIOTTYHUX
aJIrOpUTMax Jii, 0 € 3yMOBITIOE MpoeCciitHni miaXia y X HaJaHHI.

Knrwuosi cnosa: enekmponte ypsaoy8anHs, aOMIHICMPAMUGHi NOCy2u, 2pOMAOSHU,
iHGhopmayitiHoO-KOMYHIKayiiHi mexHonoell.

The relevance of the article lies in the fact that in the modern world, e-government is
an effective management tool. The implementation of e-government has a positive impact
on the quality of decision-making and their implementation by officials and civil servants,
reducing the time required for this, and increasing the coefficient of usefulness and positive
impact on the interaction of the public, business with public authorities and local self-
government. The purpose of the article is to reveal the features of e-government in the
interaction of public authorities with the public during the provision of administrative
services. The article examines the features and advantages of e-government and its impact
on the provision of administrative services. It is noted that the essence of administrative
services is that the latter are a type of public services which have a legal nature, individual
character and an established procedure for their provision, are performed by public

O TIEPEI'YIA H.I. — 3n00yBau (HaykoBo-1oCiiHHI IHCTUTYT ITyOIiYHOTO TIpaBa)
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authorities and are aimed at realization and protection of the legal rights of individuals and
legal entities. It is emphasized that the peculiarity of e-government is that it is characterized
by: transparency and accessibility; efficiency, which is characterized by reduction of
bureaucracy; saving of time of the user of these services; involvement of citizens in
decision-making and control over the activities of the authorities; inclusiveness, which is
expressed in ensuring equal access to services for people with disabilities even in remote
regions. The main advantages of electronic administrative services are highlighted: ease
of access — speed and availability of services for citizens and legal entities; transparency —
clarity of procedures and requirements, thanks to a prescribed algorithm of actions
or a roadmap for their implementation; time saving — with the help of information and
communication technologies, the availability of these services is opened, which helps to
reduce bureaucracy; digitalization — online access to services from any access point using
Internet resources; quality of service based on.

Key words: e-government, administrative services, citizens, information and
communication technologies.

IocraHoBKa npodJieMu. Y Cy4yacHOMY CBITOBI €JIEKTPOHHE YpsilyBaHHsI € e)EKTHBHUM IHCTPYMEH-
TOM YNpPaBJiHHS. BIIpoBa/pKeHHs eIEKTPOHHOTO YPsLyBaHHS O3UTUBHO BIUIUBAE HA SKICTh NPUHHATTS pi-
1IeHb Ta X BUKOHAHHSI [I0CaI0BUMH 0CO0AMU Ta JEPKaBHUMH CITy>KOOBLISIMH, CKOPOUYIOUH Yac, HeOOXiJHUH
JUIS LIHOTO, Ta ITiIBUIIYIOYX KOE(DIIIEHT KOPUCHOTO Ta NO3UTHUBHOTO BIUIMBY Ha B3a€EMOJIII0 ITPOMAJICHKOCTI,
6i3Hecy 3 opraHaMH ITyOJIIYHOI BIIaN Ta MICI[EBOTO CaMOBPSTyBaHHS. BIIpoBa/pKeHHS €IIeKTPOHHOTO ypsi-
JTyBaHHSI € CKJIJIHAM IPOIIECOM, IO TTOTPedye NPUHLUIIOBHX 3MiH Y TEXHOJIOTIT MITOTOBKY T MPHHAHATTS
YPSIOBHUX PIllICHb Ta 3HAYHUX MaTepiabHUX, IHTECICKTyaAIbHUX Ta (JIHAHCOBUX PECYPCIB Ta BUMArae BUPI-
LICHHS KOMIUIEKCY, IPABOBHX, OPraHi3alliiHUX 1 TEXHOIOTTYHUX TipooieM [7, ¢. 3]. EnekrpoHHe ypsiayBaHHS
Jlae 3MOT'y TPOMAJISTHAM OJIEPKyBaTH TIOCIYTH BiJl ypsiy 110000BO, CiM JIHIB Ha THK/eHb. JlesKi (axiBii,
110 CTEeXkaTh 3a iHiniaTuBamu B cdepi Bukopuctanus IKT B cdepi nepaxaBHOTO YIPaBIIiHHS, BUCIOBIIOIOTH
JIYMKY IIPO T€, 1110 HaJlaHHsI IOCIIyT MOIIIO O cTaTu OLIbLI 3py4HUM, HaiiiHuM i MeHI noporuM [4, c. 9—10].

[epeBaramu eNeKTPOHHOTO YPsTyBaHHS MOYKHA BIIMITHATH:

— MPO30PICTh 1 JOCTYIHICTB;

— e()eKTUBHICTB, SIKA XapaKTEPHU3YETHCS CKOPOUCHHIM OFOPOKpATIi;

— €KOHOMI€I0 Yacy KOpUCTyBa4a X MOCIYT;

— 3aJly4eHHs TPOMAJISH 10 y4acTi B yXBaJICHHI pillleHb Ta KOHTPOII 3a JiSUIBHICTIO BIAJN;

— IHKJIFO3MBHICTIO, 110 BHPAXXAEThCS Y 3a0€3MEeUYeHH] PIBHOTO JIOCTYITy JI0 MOCIYT JUIsl JIIofei
3 0OMEXEHUMH MOKIMBOCTSIMU HaBiTh y BIUTAJICHUX PETiOHaX.

Cran jpocaimkeHHsi. JOCHi/DKeHHS NUISIXIB PO3BUTKY EJNEKTPOHHOTO YpSAyBaHHS, PO3-
KPUTTA Horo uinel, miacraB Ta Gaxkropis 3AIHCHIOBAIM Taki cydacHi HaykoBli, sik: O. M. AHzapeeBa,
1. B. boBcyHiBebka, B. A. Bokuar, O. B. Bakyw, 10. B. Bixoprt, O. B. [lekantok, O. C. Ininpos, L. I. Ipad,
B. M. [Ipemmaka, I'. 1. XKekano, M. 5. 3asip, 0. B. Komyprikos, O. 0. Jlsuitok, I. ®@. MaptuHiok,
H. 0. Menbuuuyk, A. B. Mepask, 1. €. TTorpeonsik, FO. 0. Psaxorcbka, A. I. Cemenuenka, O. M. Co-
nosiioBa, C. A. UykyT Tomio. [TopyiieHa Tema € akTyaJlbHOIO W BUKIIMKA€E IHTEPEC Y HAYKOBIM CITijib-
HOCTI, OCKUIBKY BifIOyBaIOThCS MOCTIHMHI 3MiHM Yy KOJi BIPOBA/DKCHHS aAMIHICTPATUBHUX IOCIYT AJLS
3a0e3IeyeHHs IpaB 1 10Tped rpoMasiH, opraHizauiil.

MeTo¥0 10C/1iIKEeHHSsI BUCTYIIA€ PO3KPUTTS OCOONUBOCTEN €IEKTPOHHOIO ypsilyBaHHs [IPU B3a-
€MOJIii opraHiB myONIiYHOT BJIaIM 3 TPOMAJICHKICTIO TiJT Yac HAJaHHS aJIMiHICTPATUBHUX MTOCIYT.

Bukaan marepiany pocaimzkennsi. CbOro/iHi €JICKTPOHHI MOCIYTH BiIIrPatOTh MPOBIAHY POJh
Y PO3BHUTKY IMOAAIBIIOTO BIPOBA/KEHHS KaHATIB BIOCKOHAJIECHHS €JIEKTPOHHOTO ypsayBaHHs. Came
peanizawist peopMH 3 BIPOBALKEHHS €JIEKTPOHHOTO YpsIAyBaHHS B YKpaiHi CIIpusie JOCATHEHHIO PO3-
BUTKY 3 HaJJaHHS aAMiHICTPaTUBHUX [OCITYT HACEJICHHIO Ta OPraHi3aLisiM.

Cranom na 2014 pik Ha YpsizoBomy mopraii Oyio goctynHo 118 €IIEKTPOHHMX TIOCIIYT, KOPHC-
TYBAHHSI SIKUMH y NIOPiBHsAHHI 3 2018 pokoM 3pociio Brpudi. YKpaiHa Ma€ OjHi 3 HafLIBH/LINX B CBITi
TEMIIU BiAKPUTTS JaHuX, Ginbiie 5 000 eeKTPOHHUX JOKYMEHTIB IOJHS IEPECHIAEThCS MK JepiKaB-
HUMH OpraHaMy — I Ta iHIIi JOCATHEHHs y cdepi e-ypsayBaHHs. [lo 3aTBepHKEHOTO YpSIOM Tepeti-
Ky YBIMIIUIM HAHOLIbII MPIOPUTETHI MOCIyrH 3 00Ky Oi3Hecy Ta rpomajsH. [lociyry, siki 0 MiHIMI3Y-
BaJIM KOPYMNUiiHi pusuku. Ha YpsgoBomy mopraii, SKUi CIyrye «€AMHUM BIKHOM» JOCTYIy IO BCiX
OHJIAHH-IIOCIIYT, IOCTYIIHI €JIEeKTPOHHI IOCIYTH, IOMIX SIKUX TaKi CyCIIbHO BaXKIIUBI, SIK 0(OPMIICHHS
JIOIOMOTH IIPU HAPOJXKEHHI AUTHHY, IIOCIYTH 3 peecTpalii 0i3Hecy, IOCIYIU B 3eMebHil Ta OyniBelb-
Hiif cdepax Tomo [5].
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Iepi Hi>K TEepeHTH 10 PO3KPUTTS MOCTABICHOI METH, 3BEPHIMOCS 10 aAMiHICTPAaTUBHO-TEOpE-
TUYHOI OCHOBH, BU3HAUMBIIN CyTHICTb aJIMiHICTPAaTUBHUX HOCIYT.

TeoperuuHa OCHOBA HAIIOBHEHHS «IIOCIIyra» 3BOAUTHCS 10 HMOHATTS: 1) Ais, BAMHOK, LIO A€
KOPHCTh, JOMOMOTY 1HIIIOMY; 2) IisUTBHICTh MiAMPUEMCTB, OpraHizalliii Ta OKpeMHX 0Ci0, BUKOHYBaHa
JUTSL 32JI0BOJIEHHSI YMiXOCh MOTPed; 00CIyroByBaHH:; 3) cUCTEMa TOCIIOAAaPChKO-MOOYTOBUX BUIOI, IO
HaJaroThCs HacedaeHHo [3, ¢. 430]

3akoH Ykpainu «IIpo aaMiHICTpaTHBHI MOCIYTU» CTATTEO | BU3HAYAE aJIMIHICTPATUBHY TOCITY-
Iy SIK pe3yJbTar 31iHCHEHHS BlIaJHUX IOBHOBAXEHb Cy0’€KTOM HaJaHHS aIMiHICTPAaTUBHUX MOCIYT 32
3as1B010 (i3udHOi a00 IOpUAMYHOI 0cO0H, CIIpIMOBaHUI Ha HAOyTTs, 3MiHY UM NPUIUHEHHA NpaB Ta/
a00 3ilfiCHeHHS 000B’sI3KIB Takoi 0cOOM BiAMOBIIHO 10 3akoHy [10]. ITpu oMy 4. 2 miel crarTi Hagae
MEpeNiK CYCHIIbHUX BiTHOCHH, SIKi HE € aJIMIHICTPATUBHUMH MTOCIyraMH, a came: 1) 3aificHeHHs ep-
YKaBHOTO HATISTY (KOHTPOIIIO), Y TOMY YHCHI Jep>KaBHOTO KOHTPOIIIO 3 TOTPUMAaHHIM 3aKOHOJAaBCTBA
PO XapyuoBi MPOYKTH, KOPMH, TIOOIYHI MPOIYKTH TBAPUHHOTO ITOXO/HKEHHSI, 37I0pOB’s Ta OJIaronoyy-
4si TBAPHH; 2) METPOJIOTIYHOTO KOHTPOJIIO 1 HaIsLy; 3) akpenuTallii OpraHiB 3 OI[IHKH BiAMOBIIHOCTI;
4) ni3HaHHS, JOCY/J0BOTO CIIJICTBA; 5) ONEPATUBHO-PO3IUIYKOBOI AiSIILHOCTI; 6) CY/IOYMHCTBA, BUKOHAB-
YOro MpOBa/HKEHHSI; 7) HOTapiadbHUX Jil; 8) BUKOHAHHS TIOKapaHb; 9) ocTymy J10 ny6ﬂquo'1' iHpopma-
uii; 10) 3acrocyBaHHs 3aKOHOJIABCTBA NPO 3aXUCT €KOHOMIYHOT KOHKypeHun 10-1) 3milicHeHHS AepKaB-
HOT'O PEryIIIOBAHHS PUHKIB (I)lHaHCOBI/IX TIOCITYT, PUHKIB KaIliTajdy Ta OpraHi3oBaHUX TOBAPHHUX PHHKIB;
11) mpoBaKeHHS TisUTBHOCTI, OB’ A3aHOI 3 JIEP)KaBHOK TAEMHHIICIO; 12) HAOYTTs TIpaB HA KOHKYPCHHUX
3acazax; 13) HaOyTTs mpaB CTOCOBHO 00 €KTIB, 0OMEKEHHX Y IIMBUTLHOMY 00iry; 14) 3nilicHeHHs ep-
JKaBHOTO PEry/IIOBaHHA y chepax eHEpreTHKU Ta KOMYHaJIbHUX MOCHyT; 15) ceprudikanii oneparopa
CHUCTEMHU Tiepesiavi BimoBiaHO 10 3akoHy Ykpainu «IIpo puHOK eleKTpHuHOi eHepriiy; 15-1) rapan-
Til MTOXOIKEHHSI €JICKTPHUYHOI SHepTii, BUPOOJICHOT 3 BiIHOBIFOBAHUX JKEpEI eHeprii; 16) aBropu3zariii
SJICKTPOHHUX MalJaHYMKIB Ta NPUHHATTS PIIICHHS PO BiAKIIOYEHHS aBTOPU30BAHHUX EJIEKTPOHHHX
MaliJaHUUKIB BiJl €JICKTPOHHOI CUCTEMH 3aKyIliBelb, epegdadenux 3akoHoM Ykpainu «IIpo myOmiuni
3aKymniBiiy; 17) 3nificHeHHs 1ii, OB S3aHUX 3 OXOPOHOIO IIPaB Ha 00’ €KTU IHTEIEKTYaIbHOI BIACHOCTI
(BUHAXOM, KOPUCHI MOJENI, IPOMUCIIOBI 3pa3KU, KOMIOHYBAHHS HAIiBIPOBIAHUKOBUX BUPOOIB, TOp-
rOBeJIbHI MapKu (3HAKU JUTsS TOBAPIB 1 OCIyT), reorpadivyni 3a3Ha4eHHs, 00’ €KTH aBTOPCHKOTO MpaBa
1 CyMDKHHX MIPaB, PEECTPAIlis Ta aKPEIUTAllis OpraHi3alliil KOJICKTUBHOTO yrpaBiiHHs); 18) 3mificHeHHs
JIep’KaBHOTO peryitoBaHHs y cepi Memia; 18) HaOyTTs crarycy pesuaenTa [lis Citi Ta BHECEHHS BiJI0-
mocteit 1o peectpy Hist Ciri BignosinHo 1o 3akoHy Ykpainu «[Ipo cTUMynioBaHHS PO3BUTKY LIHU(POBOT
€KOHOMIKU B YKpaiHi»; 19) Bugaui MiXXHapoJHUX cepTH(]IKaTiB, MDKHAPOIHUX BETEPUHAPHUX cepTH(DI-
KaTiB Ta IHIIMX BETEPUHAPHUX JOKYMEHTIB, Mepe0adyeHuX 3akoHaMu Ykpainu «IIpo nepkaBHHUN KOH-
TPOJIb 33 JOTPUMAHHSIM 3aKOHOJIABCTBA PO Xap4OBi MPOAYKTH, KOPMH, TIOOIYHI TIPOTYKTH TBAPHHHOTO
MTOXO/KEHHS, 3I0pOB’sl Ta Onaromnoy4vusi TBapuH» Ta «I[Ipo BeTepuHapHy MemuiuHy»; 21) peanizarii
KOHCTHUTYIIHHOTO MpaBa rpoMaJisiH OpaTh yuacTb y BCEYKpailHChKOMY Ta MiCIieBHX pedepeHaymax, oou-
partu i Oyt 0OpaHUMH 10 OpraHiB AEPKAaBHOI BIaJy Ta OPraHiB MicLeBOro caMmoBpsayBanHs [10].

31 3micTy myHkTy 11 crarti 2 3akony Ykpainu «IIpo aaMiHiCTpaTUBHY NPOLEAYPY» BHUILUIUBAE,
1110 a/IMIHICTPATHBHA [IOCIIyTa — Jlisi, IO MOXKE 3/[IFICHIOBATHCSI 33 3a51BOKO 0COOH abo0 3a BIACHOIO iHiLLi-
aTHBOIO aI[MlHICTpaTI/IBHOFO oprany [11; 6, c. 239].

Cepent HayKOBLIB CKIIAIMCH BIACHI KOHUCIITYalIbHI IiAXO1H 3 IPUBOAY TIyMa4eHHs J0CII/DKY-
BaHOi Kareropii. Hanpukmnan, M. 1. OcnaBcbkuii i aiMiHICTpaTUBHUMHU MTOCIYTaMU pO3yMi€ myOmivHi
HOCJIYTH, LII0 HAJJAl0ThCS OpraHaMU BUKOHABUOI BJIaJH, BUKOHABYMMU OpraHAMHU MiCLIEBOTO CaMOBPS-
JyBaHHSI Ta IHIIMMH YIIOBHOBO)XEHUMH Cy0’€KTaMH, 1 HaIaHH SIKUX OB SI3aHE 3 peai3ali€ero BIaJHIX
HOBHOBaXKeHb [9, ¢. 45; 8, c. 96]. Ha nymky K. Adanacrepa, aqMiHICTpaTUBHI IOCIYIH — Li¢ IyOnivH1
(ToOTO eprkaBHI Ta MyHIIHMITANIBHI) IOCITYTH, IO HAJAI0THCS OpraHaMy BUKOHABYOT BIIA/IN, BAKOHABIH-
MH OpraHaMH MICIIEBOTO CaMOBPSIyBaHHS W IHIIMMHU yYIIOBHOBOXECHUMH Cy0’€KTaMH, i HaJJAHHS SKHX
OB’ si3aHe 3 pealtizalliero BjIaJHUX MOBHOBaXeH»b [ 1, c. 28; 2, ¢. 57; 8, c. 96].

Ha nymky FO. KorrypHikoBa, aiMiHICTpaTHBHI IOCIYTH — II€ aKT peatizallii cy0’ eKramMmu myOaiuyHoT
Bi1aau (opraHaMu JAepKaBH Ta MiCLIEBOIO CAMOBPSILyBaHH:) IOKJIAJEHUX Ha HUX IMyOIiuHuX QyHKUiH, gKi
BOHH Peali3oBYIOTh 3a IHIIIaTUBOIO (PI3UUHUX 200 IOPUANYHUX OCI0, Ta PE3y/IbTaTOM SIKUX € BUHHUKHEHHS,
3MiHA Ta IPHUITHHEHHS TIPaBOBITHOCHH aIMiHICTPAaTUBHO-TIPABOBOTO Xapakrepy [8 , ¢. 100].

1. KoBOac Buainse o3HaK, MpUTaMaHHI aAMiHICTPaTUBHUM MOCIyraM, a caMe: HeMaTepiaabHUi
XapakTep MOCIyrH; MyOliYHUN XapakTep MPaBOBUX BiJHOCHH, BiajaHa (aJMIHICTpaTHBHA) MpPUpPOIA
X HaJaHHS; MOB’A3aHICTh 3 0COOOK BUKOHABIIS (OpraH BUKOHABYOI BIIA/IM, IHIINH JEp)KaBHUN OpraH
JI0 TIOBHOBA)KEHb SIKOTO BXOAWUTH HaJaHHsS aJMIHICTPAaTUBHUX IOCIYT HACEJIEHHIO); 3aKOHOJAaBYE Bpe-
I'YJIIOBAaHHS; yCTaJICHUI MOPSNOK HaJaHHA MOCIYT; CUHXPOHHICTb y HaJaHHI Ta OTPUMAaHHI MOCIYT;
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000B’SI3KOBICTH BOJIEBUSBIECHHS OCOOU Ha OTPUMAHHS [IOCITYTH — HAsIBHICTb 3BEPHEHHS; CIIPSIMOBAHICTh
Ha peai3allilo Ta 3aXUCT 3aKOHHUX NpaB (i3UYHUX Ta IOPUAUYHHUX 0Ci0 (OTpUMaHHS HeMaTepialbHOIO
6nara, HaOyTTsI KOPUCHOIO €EKTY); IHAUBIAYaIbHUM XapaKTep; PIBHICTb y IPaBaX MK IOCIYTOOTPU-
MyBa4deM Ta MMOCIyTroHaIaBaueM; 3arajibHa CollialbHa 3HAYNMICTh; NIepeBakKHEe HAJIAaHHS 33 PaXyHOK ITy-
OJiYHUX KOWITIB [6, c. 241].

BucHoBku. Buxonsun 3 aHanizy cydacHO! JOKTPHHHU, MOXKHA BUJIUIUTH CYTHICTh aJMiHICTpa-
THUBHUX TOCJIYT, SIKa MOJISITAE Y TOMY, 110 OCTaHHI BUCTYIAIOTh PI3HOBUIOM ITyOJIIYHUX MOCIYT, SIKi Ma-
I0Th IOPUIUYHY IPUPOLY, IHAUBITyalbHUI XapaKTep 1 yCTaHOBICHUH MOPSIOK TX HaTaHH, BUNHAIOTHCS
cy0’€KTaMH BIIQJIHUX TIOBHOBA)KEHb, CIIPSIMOBaHI Ha peaji3alliio Ta 3aXUCT 3aKOHHUX MpaB (PiI3UYHMX Ta
IOPUANIHUX OCi0.

Ha Hamy tymMKy, OCHOBHUMHY TI€peBaraMu eJIeKTPOHHHX aJIMiHICTPATUBHHUX MOCIYT €:

— MPOCTOTA OCTYIY — MIBUAKICTD Ta JOCTYIHICTh OTPHMAHHS MOCIYT TPOMAJsIHAMA Ta I0pHU-
IWYHAMH 0C00aMu;

— IPO30PIiCTh — 3pO3YMITIICTh MPOLEIYPH Ta BUMOTH, 3aBSIKH IPOIIMCAHOMY aJITOPUTMY Ailf 260
JIOPOXKHIN KapTi IX BUKOHAHHS;

— exoHoMis yacy — 3a gonomororo IKT BinkpuBaeTbcs NOCTYNHICTh LIMX MOCIYT, IO CIIPUSIE
3MEHIIEHHIO OI0POKpaTiT;

— mudpoBizamis — OHIANHH-IOCTYN IO MOCIYr 3 OyIb-SKOI TOYKH HOCTYITy 3a JOIIOMOTOIO
IHTepHET-PECypCiB,;

— SIKICTh 0OCITYTOBYBaHHSI, 110 IPYHTY€EThCS Ha TPONMCAHUX JIOTTYHHUX AITOPUTMAX i, 110 € 3y-
MOBJIIO€ TIpodeciiHUi Miaxia y iX HajaHHI.
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PEHIETKA 1.0.

OCOBJIMBOCTI MPOLEAYPH POIIVIAAY IYBJIIYHO-ITIPABOBOI'O CITIOPY
YV COEPI MOBLII3AIIIL 3A YYACTI AJIBOKATA B PAMKAX
AIMIHICTPATUBHOT O CYJOUNHCTBA

PECULIARITIES OF THE PROCEDURE FOR CONSIDERING A PUBLIC-LAW
DISPUTE IN THE FIELD OF MOBILIZATION WITH THE PARTICIPATION
OF ALAWYER WITHIN THE FRAMEWORK OF ADMINISTRATIVE PROCEEDINGS

AKTYaJbHICTh CTaTTi NOJIATAE B TOMY, 1[0 y4acTh aJIBOKAaTa B Cy[OBiH CIIpaBi B pam-
Kax aJIMIHICTPaTHBHOTO Cy/JI0YMHCTBA 3aBKAM IMIJABHIIYE AUHAMIKY 11 pO3DIsLy Ta Iiijie-
CHIPSIMOBaHICTh TpoIecyalbHuX Ail. SIk mpodecionany B cdepi npapa, aIBOKaTH 3Iii-
CHIOIOTBCSI CBOIO JIISUTBHICTH 3 METOIO SIKOMOTA SIKICHIIIOTO BiJICTOIOBAHHS Ta 3aXHCTY
IHTEepEeCiB KIIIEHTIB, a CIellialbHi HABUYKH Ta 3HAHHS JI0O3BOJISIFOTh JOCATATH IUICH Mpe/-
CTaBHHUIITBA y CIOCIO, HEJJOCTYITHHI IHIIUM CTOPOHAM clipaBH. Bce 1ie B OBHIH Mipi Bi-
JNOOpakaeThes 1 Ha MPOILEAYpl po3NIsLAY MOOLTI3ALIHHUX MyOIiYHO-TIPAaBOBUX CIIOPIB B
aJIMIHICTPaTUBHUX CyIaxX. Y4acTh a/IBOKaTa CyTTEBO BIUIMBAE HA MPOIIEC MPOBAKEHHS,
IIPUCKOPIOE HOro Xij Ta MiBUIILYE PiBEHb 3MArajlbHOCTI, 1[0 BUPAXKAETHCA Y PAAL BaX-
JIUBHX aCTEKTIiB. Y CTaTTi, CIIUPAIOYKCh Ha aHAJi3 HAYKOBUX MOINISAIB BUYCHHX Ta HOPM
YHHHOTO 3aKOHOAABCTBA, aKIIEHTOBAHO YBary Ha TOMY, III0 aJBOKATCHKHUH 3alUT € YHi-
KaJbHUM 1HCTPYMEHTOM, SIKHI BUKOPHCTOBYETHCS aIBOKATOM B IPOLECi HaJaHHS IIPaB-
HHUYOT JOTTIOMOTH Ta 3IHCHEHHS MTPEACTABHUIITBA OCI0 B CIIpaBax i3 MyOIiuHO-IPaBOBUX
CIOpiB 3 MUTaHb MOOLNI3aLil. BuieHO YMHHUKY, AKiI XapaKTepU3yIOTh OCOOIUBOCTI
MIpOLEeYPH PO3NISAY IyOJIiYHO-TIPaBOBOTO cHopy y cdepi Mobinizanii 3a y4acTi ajiBo-
KaTa B paMKaxX aIMiHICTPaTHBHOTO CYAOYMHCTBa. HaronormeHo, o aBoKaTCchbKUi 3aHT
€ YHIKQJIIbHUM 1HCTPYMEHTOM, SIKUi BUKOPHCTOBYETBCS aIBOKATOM B TIPOIECi HaTaHHS
MPaBHUYOT IOTIOMOTH Ta 3/IHCHEHHS MPEACTABHHUIITBA OCI0 B CripaBax i3 my0OsiuHO-TIpa-
BOBHX CHOpIB 3 mHUTaHb MoOimizaiii. Ile 3BepHEHHSI 0COOIMBOTO HOPHIUYHOTO 3MICTY,
BaKJIUBOCTI Ta MOPSAKY MOJAHHS, €(pEeKTUBHICT SIKOTO TapaHTYEThCS 3aKOHOIABCTBOM
Ta 3000B’s13y€ Cy0’€KTIB, IKUM BOHO aIPECOBAHE, HA/[aTH OOIPYHTOBAHY Ta KOMILICKCHY
BI/IIOBib. 3p00JICHO BUCHOBOK, 0 y4aCTh a/IBOKATA B CIIPABaX i3 Iy0/Ii4HO-IIPAaBOBHX
CIIOPIB 3 NMTaHb MOOLII3ALLIT, Ma€ Taki )k NPOLECyallbHi HACIIIKH, SIK i IPEICTABHULTBO
MOAIOHOTO POy B aaMIiHICTPaTHBHOMY PO3IVIAAl IHIIMX KaTeropii crpas. 3a3HayceHe
MOSICHIOETBCST TUM, 110 OCKap)KCHHS pillieHb Ta JIi OpraHiB MyOJIiuHOTO YIpPaBIIiHHS B
pamkax MoOumizarii BinOyBaeThesi y GOpMi 3arajibHOTO MO30BHOTO MPOBAKCHHS, SIKE
Ma€ He3HauHi 0COOIMBOCTI y BUMAAKaX 3BEPHEHHS 13 I030BOM TepuTOpialbHOIO LEHTPY
KOMILJICKTYBaHHS Ta COLIAIBLHOT MATPUMKH PO 3aCTOCYBAHHS 3aXO0/[i BILIHBY.

Knruogi cnosa: aosokam, adgokamcvka OisbHICIb, MOOLI3ayis, nyOniuHO-NPaso-
6uil cnip, nyoniuno-aominicmpamughe cy0O4UHCMeEo.

The relevance of the article lies in the fact that the participation of a lawyer in a court
case within the framework of administrative proceedings always increases the dynamics
of its consideration and the purposefulness of procedural actions. As professionals in the
field of law, lawyers carry out their activities with the aim of defending and protecting
the interests of clients as qualitatively as possible, and special skills and knowledge
allow them to achieve the goals of representation in a way that is inaccessible to other
parties to the case. All this is fully reflected in the procedure for considering mobilization
public-law disputes in administrative courts. The participation of a lawyer significantly
affects the process of proceedings, accelerates its progress and increases the level of
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adversarial nature, which is expressed in a number of important aspects. The article,
based on the analysis of scientific views of scientists and the norms of current legislation,
emphasizes that a lawyer's request is a unique tool used by a lawyer in the process of
providing legal assistance and representing individuals in cases of public-law disputes
on mobilization issues. The factors that characterize the peculiarities of the procedure
for considering a public law dispute in the field of mobilization with the participation
of a lawyer within the framework of administrative proceedings are highlighted. It is
emphasized that a lawyer's request is a unique tool used by a lawyer in the process of
providing legal assistance and representing individuals in cases of public law disputes on
mobilization issues. This is an appeal of special legal content, importance and procedure
for submission, the effectiveness of which is guaranteed by law and obliges the entities to
which it is addressed to provide a reasoned and comprehensive response. It is concluded
that the participation of a lawyer in cases of public law disputes on mobilization
issues has the same procedural consequences as representation of a similar nature in
the administrative consideration of other categories of cases. This is explained by the
fact that the appeal of decisions and actions of public administration bodies within the
framework of mobilization takes place in the form of general claim proceedings, which
have minor peculiarities in cases of a claim filed by the Territorial Center for Recruitment
and Social Support for the application of a measure of influence.

Key words: lawyer, legal activity, mobilization, public-law dispute, public-
administrative proceedings.

AKTyaJIbHICTh TeMHU. Y4YacTh aJIBOKaTa B Cy/IOBIi ClpaBi B paMKax aJIMiHICTPATUBHOTO CYJI0-
YHHCTBA 3aBXK/IH IMiJIBUIY€E TUHAMIKY 11 pO3IVIsILy Ta LIJECIPSIMOBaHICTh MPOLECYAIbHUX JAil. SIK mpo-
(ecionanu B cdepi mpapa, aBOKATH 3JIHCHIOIOTHCS CBOIO JisJIbHICTh 3 METOKO SIKOMOTA SIKICHIIIOTO
BIJICTOFOBAHHS Ta 3aXMCTY IHTEPECIB KIIIEHTIB, a CIeliajbHI HABUYKU Ta 3HAHHS JTO3BOJIIOTH JIOCSTaTH
LiIeH IPEACTABHULTBA Y CIOCIO, HEIOCTYIHUHA iHIIMM CTOpOHaM crpasu. Bee Le B moBHii Mipi Bixo-
OpakaeThes 1 Ha IPOISAYPl PO3MIIsLY MOOLTI3AiHIX ITyOJIiYHO-TIPABOBHX CHOplB B a/IMiHICTPATHBHHX
cygax. Y4acTh aJlBOKara CyTTEBO BIUIMBAE Ha ITPOLIEC MPOBAIKEHHSI, IPUCKOPIOE HOTO X1 Ta MiABUIIy€
PIBEHb 3MarajibHOCTI, 1110 BUPAXKAETHCS y PsIJIi BAKIMBUX ACTICKTIB.

Cran gocaixxennst npodjemu. IToHATTS, 3HaUeHHS Ta crenudika aABOKATCHKOI AiSUIBHOCTI
B paMKax aJMiHICTPaTHBHOTO CyZOYHHCTBA HociaimkyBanuck: H. M. bakasaooro, 1. O. I'1oBabKkiM,
0. O. Ixka6ypiero, C. O. Ipanunpkum, /1. B. Kyxutokom, O. JI. Cesrouskum, C. 5. dypcoro Ta psjgom
IHIIMX MPaBHUKIB. BTiM, He3Ba)KarouM Ha 3HAUHHUI TEOPETHUHUI JOPOOOK, CrpaBeiIMBUM Oyie KOH-
CTaTyBaTH, L0 3MICT Ta OCOOIMBOCTI IiSUIBHOCTI aJBOKAaTiB y KOHKPETHUX IOPUIMYHUX KOOPIAMHATaX
9acTO 3aJIMIIAIOTHCS HCOCBITIICHUMH y HAYKOBHX IIPALISIX, HAIIPUKIIAJ, B KOHTEKCTI aAMIHICTPAaTHBHOTO
po3mIsiay myOaiuyHO-IIPaBOBUX CHOPIB B cepi MoOLmizaLil.

CaMe TOMYy MeTa CTATTi MOJSITA€ Y TOMY, 00 PO3KPUTH OCOOIMBOCTI MPOLETYPH PO3IIIs-
Iy TyOIiYHO-TIPAaBOBOTO CHOpy y cdepi MoOimizaiii 3a y4acTi ajiBoKara B paMKaX aJMiHICTPaTHBHOTO
CYIOYHHCTBA.

Bukaan ocHoBHoro marepiasy. OfHi€r0 3 nepuiMx 0CoOOIMBOCTEH, siKa nepeaye GakTHIHOMY
PO3INISAAY CIIpaBH, aje NpsIMO IOB’s3aHa 13 HUM, € MOXJIMBICTb aJBOKaTa 301party iH(pOopMaLilo B pam-
Kax IPEACTaBHUIITBA KIII€HTA 3a JIOIIOMOT'OI0 CIICIAIBHOTO IHCTPYMEHTY — aJIBOKaTCHKOTO 3aITUTYy. 3Tij-
HO ctarTi 24 3akony Ykpainu «IIpo agBokaTypy Ta aJIBOKaTChKy JsUTbHICTBY, JBOKATCHKHIN 3aIIHUT — I1e
MICEMOBE 3BEPHEHHSI aJ[BOKaTa JI0 OpTaHy AEp>KaBHOI BIaH, OpraHy MICIIEBOTO CaMOBPSIYBaHHSI, 1X
MOCa0BUX Ta CIYKOOBHX OCi0, MIAMPUEMCTB, YCTAHOB 1 OpraHisailiii He3aJe)XHO Bij (OpMHU Bac-
HOCTI Ta TIAMOPS/IKYBaHHS, IPOMAJICEKUX 00’€JHaHb MPO HaJaHHS iH(opMallii, KoMl JOKYMEHTIB,
HEeoOXiHUX aJBOKaTy Ul HaJaHHs NPaBHUUOI JonoMory kiieHty [1]. [apanTtyeTbcs Oe3neperikonta
pealisanii aaBoKaTaMi Npaa Ha a/[BOKATCHKHUIL 3aIIMT 33 PaXyHOK ICHYIO4Oi aJMiHICTPaTHBHOI Bil-
TOBIZIAJILHOCTI 33 HENPABOMIPHY BiJIMOBA B HaJlaHHi 1H(bopMau11 HecBO€yacHe ado HEIOBHE HaJlaHHS
iH(opmauii, HajaHHs iHpOPMALLT, 10 He BiAOBi1ae AIHCHOCTI, y BiNOBIAL HA a/IBOKATCHKHII 3aIINT,
3amuT KBai(ikanifHO-JUCIUIUTIHAPHOT KOMicil aBOKaTypH, ii manaru abo wieHa nepeadadeHoi yacTu-
HO 5 crarti 212-3 KYnAIl [2].

TakuM 4YMHOM, aIBOKATCHKUH 3aIUT € YHIKaJIbHUM IHCTPYMEHTOM, SIKUH BUKOPHCTOBYETHCS ajl-
BOKaTOM B MHPOLECI HaAaHHA NPAaBHUYOI AONOMOIM Ta 3MIHCHEHHS NPEACTaBHHULITBA OCi0 B cIpaBax
13 MyOIiYHO-TIPaBOBUX CIOPIiB 3 mUTaHb MoOLNi3awii. [{e 3BepHEeHHSI 0COOIMBOTO FOPUANYHOTO 3MICTY,
BaXITBOCTI Ta MOPSAKY IMONAHHS, e()eKTHBHICTD SIKOTO TapaHTYETHCS 3aKOHOIABCTBOM Ta 3000B’sI3y€
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Cy0’€KTiB, IKUM BOHO a/IpecOBaHe, HAJaTu OOIPYHTOBAaHY Ta KOMIUIEKCHY BiANOBiJb. 3@ JOIOMOTIOIO
3aIMTY aJBOKAT: 1) yTOYHIOE BCIO HEOOXiaHY iH(pOpMalilo AJsl MOAANBIIOrO NPEACTaBHULTBA 0COOU
B MOOLII3awiiiHIl crpaBi, HAIPUKIAA: IOPSAAOK MIPUMHATTA BIIIIOBIAHUMY OpraHAMU JEeP:KaBHOI BIaau
pillieHb, SKi BIUTMHYJIM Ha [paBa Ta CBOOOJAM HOTO KIIEHTIB; cTaryc 0CcoOH, siKa Iiyisrae MoOiuTi3arii
B peectpax HarionansHoi mominii Ykpainu, TIK Ta CIT i Take inmre; 2) 30upae BiioMOCTi Ta GakTH,
K1 B TIOJTAJIBIIIOMY MOXKJIIBO BUKOPUCTATH B CY/1 aIMIHICTPATHBHOT 1HCTAHIIIT JUTS TOBEACHHS MO3HUIIIT
KJIi€HTa; 3) BUABISE (paKkTU NOPYyLICHHS TyOIiuHO-BIafHUMU cy0’ekTaMu B chepi Mobinizawii mpas ta
cBOOOJ KITIIEHTA 1 TaKe iHIIE.

HacTynHi 0cOOIMBOCTI IpOLeAypH PO3IIANY ITyOIiYHO-IIPAaBOBOTO cropy y cdepi mobimiza-
1ii B paMKax aJMiHICTPaTHBHOTO CYIOYMHCTBA, 3yMOBJICHI YUacTIO aBOKaTa B 3a3HAYEHOMY Ipoleci
BapiOIOTHCS B 3aJIGKHOCTI BiJl TOTO, SIKMI came Cy0’€KT 3BEPTAETHCS 13 aJMiHICTPATMBHUM ITO30BOM.
ITounemo 3i cripaB Jie TPOMaITHA YKpaTHH OCKapKYIOTh PIlICHHS 1 i1 yITOBHOBKEHUX Cy0’€KTIB BIIa/Id
B cepi MobimizaLii.

BinOyBaeTbest 3a3HaU€Ha NPOLEAypa 3a IpaBUIaMH II030BHOT'O IPOBAPKEHHS], CYTHICTb Ta 3MICT
sixoro pertamenToBaHo Pozainom II KAC. ITounHaeThCs HO30BHE IPOBAKEHHS 13 IIOJAHHS aJIBOKATOM
JI0 CYIy aJIMiHICTpaTHBHOT iHCTaHIIIT TO30BHOI 3asBU. [1030BHa 3asiBa — 11 TOJIOBHHU IOPUANIHUI TOKY-
MEHT, TIOJaHHSI SIKOTO TIOPOKYE MPOLECYalIbHI BITHOCHHU 3 TIPHBOY OCKap KEHHsI A1l OpraHiB BIIaan
B cepi MoOimizanii. Takuil TOKYMEHT IIOBUHEH BIIPI3HATHUCH YITKICTIO (DOPMYITIOBAHb Ta TOYHUM OITH-
COM TIPETEH31i 1 BUMOT, a TaKOX OKPECIIFOBATH KOJIO BiAMOBifauiB [3].

Besnepeuno, 11 nepeciuHoro rpoMasiHUHa JOCHTh BaXKKO HAJICKHUM YHMHOM OIHCATH CYTb
CBOIX MPeTeH31H 13 MOCUIaHHIM Ha HOPMH 3aKOHOJABCTBAa YKpPaiHM, 10 3aKPilLIIOIOTh HOro mopyuie-
Hi paBa. Came TOMY JIOTIYHUM Ta IPABIIBHIM KPOKOM € IOJIaHHs ITO30BHOI 3asIBU aJIBOKATOM, KU
BOJIOZIIE€ BIAMOBIHOO OOI3HAHICTIO Y TpaBMiIaX IOPUANYHOI TEXHIKU CKIAIaHHs MPOLECYalbHUX JIO-
KyMEHTIB Ta MO)Ke OLTBII TOYHO c(HOPMYITIOBATH TI030BHI BUMOTH. [Ipy [IbOMY, ITOJJaHHS TI030BY came
aJIBOKaTOM Ma€ CBOT OCOOMHHU BHpaXKEHI, IeperyciM, B 000B’I3KOBOMY HaJ[aHHI JIOKYMEHTAIBHOTO TIiJI-
TBEP/PKCHHS JIETITUMHOCTI MPEICTABHUIITBA BiAMOBIIHOT 0ocoou [3].

Bapro HaronocuTH, 110 JOBEICHHS aJBOKATOM IIPABOBUX IiJCTaB IIPEICTABIEHHS iHTEpeciB
BiJINOBIZIHOT 0COOM, € HEOOXITHUM Ta BaXKJIMBUM aCIIEKTOM, SIKMI BU3HAuYa€ MOJABbIINN XiJl CIIpaBU Ta
MOXJIMBICTD 11 pO3IVISLLY B LiaoMy. 30KpeMa, 3a BiIACYTHOCTI MiACTAaB NPEACTaBHULTBA CYJ Ma€ IPaBoO
MIOBEPHYTH 3asIBY 1 JIOAaHI O HET TOKYMEHTH, TIPO 110 TIOCTaHOBIISIE yXBady [3].

Kpim 3a3Ha4eHOTO, Cy/l MOXE ITOCTAaHOBHUTH YXBaly IO 3aJIMIICHHS MTO30BHOI 3asiBU 0€3 Pyxy
BHACJIIJIOK TIOPYILICHHS aJIBOKATOM IpollecyalibHUX 000B’s3KIB B cdepi €anHOi cynoBoi iHpopMariiii-
HO-KOMYHiKaniiiHoi cuctemu. Bignosiguo no crarti 18 KAC anBokaru, HoTapiycH, JepskaBHi Ta IpH-
BaTHI BUKOHABII, CYOBI EKCIEPTU, OPraHU AEPHKABHOI BJIAJU Ta iHII Jep>KaBHI OpPraHu, 3apeecTpo-
BaHi 32 3aKOHOAABCTBOM YKpaiHU SIK IOPUJIUUHI 0cOOH, IX TePUTOpiaJlbHI OPraHU, OpraHu MiCLEBOIO
CaMOBPSTyBaHHS, 1HII IOPUIUYHI 0COOH, 3apeecTpoBaHi 3a 3aKOHOJABCTBOM YKPAiHH, PEECTPYIOTH
CBOI eJICKTPOHHI KabiHeTn B €auHIN CylnoBiil iH(popMaIliiiHO-KOMYHIKaIliiHIi crcTemi abo ii okpemiit
migcucTeMi (Moyi), 1o 3abe3neuye 0OMiH JTJOKYMEHTaMH, B 000B’I3KOBOMY MOpPsiIKY. [HII ocoOu pe-
€CTPYIOTh CBOT €JICKTPOHHI KaOiHeTH B €uHIN Cy0Bil iHPOpMaIiiiHO-KOMYHIKaIliiHI} cucTemi ado Ti
OKpeMil miacucteMi (Mozyni), 1o 3abe3nedye oOMiH JOKyMEHTaMH, B IOOPOBLILHOMY HOPSAKY. Y pasi
3BEPHEHHS JI0 CYy 3 IOKYMEHTOM OCOOM, SiKa BiJIIIOBIHO 110 I1i€] 4aCTHHU 3000B’s13aHa 3apeecTpyBaTu
€JICKTPOHHUI KabiHeT, aje He 3apeecTpyBalla Horo mpouecyalbHUM HACHIII0K, 30KPEMa, € 3aJIUIICHHS
030BHOT 3as1BH 0e3 po3musiny [3].

BesmocepenHbo B X0O/Ii CYZOBOTO MPOLECY aJBOKAT BUKOHYE IPOIiecyanbHi 000B’SI3KM Ta KOPH-
CTY€ETBCS MPOLIECYaTbHUMH MIPABAMHU CTOPOHH, Ky NPEACTABIISIE, 30KpeMa, O3UBaya, 110 B IIJIOMY HE
3yMOBJIIO€ SIKUXOCH JOAATKOBUX 0coOnuBocTell. BogHouac, mpeacTaBHUITBO HE € A0CONMIOTHUM Ta He-
3MiHIOBaHUM. Ll nuiIe JoroBip MiX BiAMOBIAHUM IPABHUKOM Ta JIIOAUHOIO, SIKUHM MOXe OyTH 3MiHEHUH
B OyIb-siKuil MOMEHT. ToMy HETIOOAMHOKHUMH € BUIIA/IKU, KOJIU B XOA1 PO3IVIALY aAMIHICTPAaTUBHOI CIIpa-
BU a/IBOKAT 3MIHIOEThCA. 3alyueHHS B CIIPaBy HOBOI'O IIPEICTaBHUKA YaCTO NOTPedye HOro 104aTKOBOIO
03HAaHOMIICHHS 13 T0Ka3aMHy Ta 00CTaBUHAMH CITPaBH, BHACIIIOK YOTO OCTaHHIH Ma€ MOXIIMBICTh TT0Ja-
TH KJIOTIOTAHHS MIPO BiIKJIAICHHSI PO3IVISLY CIpaBH B mopsiyky crarti 223 KAC [3].

Oco0aMBOCTI ydyacTi aJIBOKaTa TakoX ICHYIOTh B MPOBAKCHHSAX y CIpaBax 3a MO30BHUMU 3a-
SIBAMU TEPUTOPIaTILHOTO LEHTPY KOMIIEKTYBAHHS Ta COLIaNbHOI MIATPUMKH 3 MPUBOLY TUMUYACOBOTO
0o0MexeHHs TpoMaJisiH YKpaiHM Yy MpaBi KepyBaHHsS TPAHCIOPTHUM 3aco00M mifJ yac MoOimizauii. 3a-
3HAYCHA KATETOpis CIPaB € HACIIIIKOM 3aCTOCYBAHHS 3aXO/B BIUIUBY HA IPOMA/ISH, AKi HE BUKOHYIOTh
HaJIeXKHIM YHHOM CBOiX 000B’s3KiB B chepi MoOimizamnii. Ha BinMiHy Bix MO30BHOTO MPOBAUKCHHS 32
CKapraMe TpOMaJIsiH JI0 OpTaHiB BIAJU 3 MUTaHb MOOLTI3alii 1€ aJBOKaT MOXKe OApa3y 3IiHCHIOBATH
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IPEeICTaBHULTBO, B CIIPABax y CIpaBax 3a IO30BHUMHU 3asiBaMH T€PUTOPIaIbHOTO LEHTPY KOMILIEKTY-
BaHHS Ta COLIAJIBHOI MIATPUMKHU 3 IPUBOAY THMYACOBOI0 OOMEKEHHS IpOMaJisiH YKpaiHu y HpaBi Ke-
PYBaHHs TPAHCIIOPTHUM 3aCO00M IIiJ yac MOOLII3alii IPeICTaBHUK JOIy4Ya€eThCs 40 BXKE PO3IOYATOrO
nporecy. BiH KOpUCTY€eThCs yciMa IporiecyalbHIMU ITPpaBaM BiIIIOBIa4a, MOXKE 3asIBIISITH KIOIOTAHHS
Ta T0/IaBaTH JIOKa3H, ajie HOTo il 00MEKeHI YITKMMHU YacoBUMH pamMkamMu y 30 aHiB [3].

Kpim HaBelieHOro, iCHY€ psiJl 3aralbHUX 0COOIIMBOCTEH, SIKi XapaKTepU3yOTh crieliidiky yqacTi
aJIBOKATiB y PO3MIISiAL CIIPaB B a[MiHICTPAaTHMBHUX Cy/axX B LIJIOMY, 4 TAKOK B KOHTEKCTI MPOBAHKEHb 13
Mo61Ti3anifHuX MyOIi4HO-IPAaBOBUX CIIOPIiB y TOM umcii. Hanpukiaz, okpemi 3 HUX OB’ s13aHi i3 cyno-
BUMHU BUTparamu cropit. 3rigHo 1o KAC, cynoBi BUTpaTu CKJIAAIOTLCS 13 CYIOBOrO 300py Ta BUTpAT,
OB’ SI3aHUX 3 PO3TILIOM CIIPABH. 32 Pe3yIbTaTaMM PO3NISAY CIIPABH BUTPATH Ha IPABHUTY JOTIOMOTY
a/IBOKaTa MMiUISTaI0Th PO3IOALTY MiXK CTOPOHAMH Pa30oM 3 IHIIMMH CYOBHMH BUTpPATaMH, 32 BUHATKOM
BUTpAT Cy0’€KTa BIaIHMX IIOBHOBAXCHb Ha MPABHUYY JOTIOMOTY ajaBokara [3].

Bapro Takox 3a3HAYMTH MPO ICHYBaHHS CICIIAIbHUX IMPOIECYabHUX IHCTPYMEHTIB BILJIMBY
Ha aJBOKATiB /sl 3a0e3Me4eHHs] MPaBOMIPHOCTI HOro Aiid, a TakoX MpoLEeCyanbHOI A0OPOYECHOCTI.
Crarta 249 KAC nae nijicTaBy cyy OCTAHOBIISITU OKPEMi YXBaJIX Yy pa3i BUSIBICHHS IiJl Yyac po3IIsiLy
CIPABHU [IOPYLICHHS 3aKOHY JUIsl BKUTTS 3aXOiB Ta CHPUSHHA yCYHCHHIO YMOB Ta IIPHYMH TAKHX OPY-
weHb. B yacTuHi 3 1€l CTaTTi TakoX 3a3HAYCHO, 1O CY MOXKE OCTAHOBUTH OKPEMY yXBally y BUIAJKy
3JI0BXKUBAHHS IPOLIECYAILHIMH IPABAMH, TIOPYLICHHS [POLECYaNbHUX 000B’I3KIB, HCHAIC)KHOTO BH-
KOHaHHS PO eciiHIX 000B’A3KIB (B TOMY YHCII SKIIO MiAMICaHa aJBOKATOM YU IPOKYpPOPOM ITO30BHA
3asiBa MiCTUTB CYTT€EBI HEAOJIKK) a00 1HIIIOTO MOPYIICHHS 3aKOHOJABCTBA aJIBOKATOM a00 MPOKYPOPOM.
Oxpema yxBaJia IIOZ0 HPOKypopa abo aJBOKaTa HaJCHIA€THCS OPraHy, 10 MOBHOBAXKEHb SIKOTO Hajle-
YKHUTb TIPUTATHEHHS J10 JUCUUILTIHAPHOT BiAMOBIANIBHOCTI POKypopa abo ajBokara BiamnosiHO [3].

BucHoBku. Tox, IpoBeIcHU aHaIIi3 1a€ 3MOTY JIMTH 10 BUCHOBKY, 110 0COOIMBOCTAMM IPOLIE-
JIypH pO3DIIsAY MO YHO-TIPABOBOTO cropy Y cepi MOOiTi3allii 3a y4acTi a/JBOKara B paMKax aJMiHiCTpa-
THUBHOTO CY/IOYMHCTBA € HACTYIIHI: 1) HAsIBHOCTI B aJIBOKATIB CIIELIAILHOTO iHCTPYMEHTY 300py iH(popMa-
1ii 1 BIIOMOCTEH — aIBOKATCHKOTO 3aIIUTY, L0 MA€ CICLiaNbHUI IIOPSIOK PO3IISILY Ta rapaHTi’l‘ BUKOHAHHS
Cy0’€eKTaMu 110 SKHX HOro ajpecoBaHo; 2) aJBOKAT Ma€ NPAaBO MOaBaTH aJAMIHICTPATUBHMI [030B BiX
iMeHi 0co0H, sika Gaxae OCKapKUTH PIliCHHs 4M il OpraHiB AepkaBHOI BIau B cdepi MoOLtizauii, ane
3a YMOBH 0GOB’SI3KOBOTO I ITBEPIUKEHHSI JIETIBHOCTI (haKTy IpeacTaBHUITBA MapajiebHo 13 MONaHHIM
I030BY; 3) aJIBOKAT € Cy0’€KTOM, Ha SIKOTO PO3MOBCKYIOTHCSI 000B’SI3KHU B c(pepi BUKOPUCTAHHS Ta pee-
cTpauii B €auHii cynoBiii iHpopmariiHo-koMyHiKailiHINA cucteMi. HenorpuManHs 1iux 000B’s13KiB Beae
J10 3aJIMIICHHS ITOJIAHMX aJIBOKATOM M030BiB 0€3 po3risiy; 4) 3MiHa TPOMaAsIHUHOM CBOTO aJJBOKaTa B XO/i
PO3MIALY CIIPABU A€ MiJCTaBU OCTAaHHbOMY KJIONOTATH PO BiIKIAJEHHS PO3IIAY CIPABU 3 METOIO 03-
HaOMJICHHS 13 JI0OKa3aMH, OLIIHKOK iH(pOpMaIlii 10 CrpaBi i Take iHIIe; 5) aABOKATH BCTYIAIOTh Y BXKE
po3rouaTuii cynoBuil po3misy y crpasax 3a nmo3osamu TIK Ta CIT 3 mpuBOmy THMYacOBOTO OOMEKEHHS
rpoMajisiH YKpaiHu y TMpaBi KepyBaHHs TPAHCIIOPTHUM 3aCOOOM ITiji 4ac MOOLTi3aIii Ta KOPUCTYIOThCS
HpolecyaJbHIMH IIpaBaMy Ta 000B’sI3KaMHU BiNOBifaua; 6) iCHYIOTh CIIeLiaJIbHI IHCTPYMEHTH CyI0BOTO
BIUIMBY Ha aJJBOKATIB y pa3i BUNHEHHS] HUIMH HEPABOMIPHUX Aiil 800 HEHAIEKHOTO BUKOHAHHS Herpode-
CiifHMX 000B’s13KiB; 7) CyNOBI BUTPATH HA 3aJIy4eHHs aJBOKaTa PO3MOALIAIOTECA MIXK CTOPOHAMHU.

JlocnmipKeHHs iICHYIOYHX OCOOIMBOCTEN J1a€ MOXKIIMBICTD KOHCTAaTyBaTH, IO y4acTh aJBoKara
B CIIpaBax i3 myOJIIYHO-ITPABOBHUX CIIOPIB 3 MUTaHh MOOILTI3Alii, Ma€ TaKi )k MpoIleCcyaabHi HACTIIKH, K
1 TIPE/ICTAaBHULITBO TIOIIOHOTO POJY B aIMIHICTPATUBHOMY PO3IJISi/Ii IHIIKMX KaTeropii crpas. 3a3HavycHe
MOSICHIOETHCSI THM, 110 OCKAapKEHHsI PillleHb Ta A1l opraHiB MyOIiYHOrO yHpaBiiHHS B paMKax MoOi-
mizanii BiOyBaeThest y (OpMi 3araibHOrO TIO30BHOTO MPOBAKEHHS, SIKE Ma€ HE3HauHI 0COOIMBOCTI
y BUMakax 3BepHeHHs i3 mo3oBoM TLIK Ta CII mpo 3acTocyBaHHS 3aX0/1i BILTHBY.
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OCOBJUBOCTI OPTAHI3ALIT 1OTOBIPHOI POBOTH ¥ CTPYKTYPHHUX
HIJTPO3AIIAX MIHICTEPCTBA OBOPOHM YKPATHH

PECULIARITIES OF THE ORGANIZATION OF CONTRACTUAL WORK
IN THE STRUCTURAL DIVISIONS OF THE MINISTRY OF DEFENSE OF UKRAINE

VY crarTi aBTOPH JOCIIIKYIOTh MUTAHHS JIOTOBIPHOT [IISUTBHOCTI Y CTPYKTYPHHX ITifI-
posainax MinicrepcTBa 000poHH YKpaiHu. 3a3Ha4aroTh, Mo MiHICTEPCTBO 00OPOHU
VkpaiHu iHILIaTUBHO yKJIaJa€ Pi3Hi BUIM AOTOBOPIB AJIs 3a0e3NeUeHHs] 000pOHO31aT-
HOCTI1 JiepKaBU, MTOKPALIEHHS YMOB Ul BIHCHKOBOCIY>KOOBIIIB 1 MIATPUMKH BITUM3HS-
HOTO 0OOPOHHO-ITPOMHCIIOBOTO KOMILIEKCY. ABTOPH BKa3yIOTh, IIO B YMOBAaX BEACHHS
aKTUBHHUX OOHOBHUX [iif, /1iT 0COOIMBOTO MPABOBOIO PEKUMY BOEHHOTO CTaHY, OIHUM i3
OCHOBHHX HAIPSIMKIB € YKJIaJIaHHsI IMITIEMEHTAIIMHUX YTojl, KOHTPAKTIB Ha MOCTauyaH-
HSl 030pO€EHHSI, a TAKOXK YTof i3 MPUBATHUMH BUPOOHUKAMM, 1[0 BKJIFOYAKOTh JICPKABHI
rapanTii. KojkeH i3 ux 10roBopiB Mae cBOIO crenudiky Ta poib y 3arajbHiil cTparerii
00oponHoOro 3a6esneyenHs. Takox y CTaTTi BKA3yeThesl, 1O BAKIMBUM HANPIMOM 30B-
HillHBOT 060pOHHOT criiBpaL MinicTepersa 060poHH YKpaiHU € yKIIaAaHHS IMILIeMCH-
TaUifHKX YTO/ 3 MDKHAPOIHMMU IapTHEPaMH. 3a3HAYA0Tb, 1110 ICTOTHY YaCTHHY POOOTH
MiHicTepcTBa 000POHU CKJIAIAIOTh KOHTPAKTH HA TOCTAYaHHs MaTepiadbHO-TEXHITHIX
3ac00iB ISl ATPUMKH BIHCHKOBOCITYKOOBIIIB Y MOJBOBUX YMOBax. ABTOPH aKIICHTY-
I0Th yBary, Ha TOMY, 1[0 OKpIM BHIII€3a3HaYC€HUX JIOTOBOPiB, MiHiCTEpPCTBO 00OPOHH
VKpalHy, TakoX yKJIAJIO Meplli KOHTPAKTH IMiJ AEpKaBHI rapaHTii 3 MPUBATHUMH BU-
POOHHMKaMH BITYH3HSHOTO 00OPOHHO-TIPOMHCIIOBOTO KOMIUIEKCY. J{OCIiANBIIY THTAHHS
BUJIIB JIOTOBOPIB, HA YKJIaJaHHI SIKMX HaHOLIbIIe HA TaHUI Yac 30cepelnkye yBary Mi-
HICTEpCTBO 000POHY YKpaiHU B CTATTI AOCIIKYETHCS MIMTAHHS HOPMAaTHBHO-ITPABOBOTO
PETyJTFOBaHHS MTUTAHHS AOTOBIPHOI ISUTEHOCTI Ta MOPSI0K BUKOHAHHS BCIX €TaIliB po0o-
TH 3 IOTOBOPAMH, TOYMHAIOUH BiJI MIATOTOBKH MPOEKTY IOTOBOPY 10 HOTO BUKOHAHHS Ta
KOHTPOJIIO. Y BHCHOBKAX ITiJICYMOBY€EThCS, 10 JOTOBipHA poboTa B MiHicTepcTBi 000-
poHu YkpaiHU Mae cTpaTeriyHe 3Ha4CHHs JUIs 3a0e3MedeHHs 000POHO3AAaTHOCTI KpaiHH,
HaJIeXKHA OpraHi3allis sKOoi J03BOJIsE 3a0E3MCYNTH CBOEYACHE ITOCTAYaHHI HEOOXITHUX
pecypciB, TeXHIKH, 030pOEHHS Ta MOCIYT JUIS apMil, @ TAKOXK ONTHUMI3yBaTh (DiHAHCOBI
BUTPATH Ta YHUKATH IPABOBHX PU3HUKIB, MIOB’I3aHMUX i3 HEHAJIG)KHUM BUKOHAHHSM J0-
rOBOpIB. 3a3HAYAKOTHCS MPOOJIEMHI MUTAHHS, SKi 3aJIMIIAI0THCSI HE BPETYJIIOBAHUMH Ta
ABTOPaMH IIPONIOHYIOTHCS IUISAXU 1X BUPILICHHS.

Kniouosi cnoea: npasosa poboma, 002060pu, KOHMPAKMU, YUBITLHO-NPABOGL
30008 ’a3aHH5, 0O0POHO30AMHICMb, IOPUOUYHA CIYHCOA.

In the article, the authors investigate the issue of contractual activities in the structural
units of the Ministry of Defense of Ukraine. They note that the Ministry of Defense of
Ukraine proactively concludes various types of contracts to ensure the defense capability
of the state, improve conditions for military personnel, and support the domestic defense-
industrial complex. The authors indicate that in the conditions of active hostilities, the
operation of the special legal regime of martial law, one of the main directions is the
conclusion of implementation agreements, contracts for the supply of weapons, as well
as agreements with private manufacturers that include state guarantees. Each of these
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agreements has its own specifics and role in the overall defense support strategy. The
article also indicates that an important direction of external defense cooperation of the
Ministry of Defense of Ukraine is the conclusion of implementation agreements with
international partners. They note that a significant part of the work of the Ministry of
Defense consists of contracts for the supply of material and technical means to support
military personnel in field conditions. The authors emphasize that in addition to the
above-mentioned contracts, the Ministry of Defense of Ukraine also concluded the first
contracts under state guarantees with private manufacturers of the domestic defense-
industrial complex. Having studied the types of contracts, the conclusion of which
the Ministry of Defense of Ukraine is currently focusing on, the article examines the
issue of regulatory and legal regulation of contractual activities and the procedure for
implementing all stages of work with contracts, from the preparation of the draft contract
to its implementation and control. The conclusions summarize that contractual work in
the Ministry of Defense of Ukraine is of strategic importance for ensuring the country's
defense capability, the proper organization of which allows for the timely supply of
the necessary resources, equipment, weapons, and services for the army, as well as
optimizing financial costs and avoiding legal risks associated with improper execution of
contracts. Problematic issues that remain unresolved are noted and the authors propose
ways to solve them.

Key words: legal work, agreements, contracts, civil law obligations, defense
capability, legal service.

Beryn. Opranizaiiist 70roBipHOi poOOTH € BaXKJIMBOK CKIIAJI0BOO AisIIbHOCTI MiHicTepcTBa
oboponun Ykpainu (nani — MOY), ajpke yKiaJaHHs Ta BUKOHAHHs IOTOBOPIB Ma€ MPSIMHIA BIUIMB Ha
3a0e3meyeHHst 000poHO3AaTHOCTI kpaiHu. Ockinbku MiHicTepeTBO 00'eHy€e pi3HI HiIPO3IiIH, KOXKEH
3 KUX Mae cBoi cnenudiuni GyHKIii, foroipHa podoTa B Mexax Li€l CTpyKTypu HOBUHHA OyTH CHC-
TEeMaTH30BaHa Ta e(pEKTUBHO KOOPIHHOBAHA. JOTOBIpHI BITHOCHHH BKJIFOYAIOTh YKJIAJAHHSI KOHTPAKTIB
Ha 3aKyIIBIIIO BIHCEKOBOTO 00ONIa{HAaHHS, 3a0e31eueHHs (hiHAaHCOBHX Ta KaJPOBUX ITUTAHb, a TAKOXK KO-
OpJIMHAII0 MI>XKHAPOJHOTO 0OOPOHHOTO CITIBPOOITHHUIITBA, 110 B YMOBAX BeJICHHS OOWOBHX il € 0CO-
OMBO BaYKJIMBHUM 1 aKTyaJIbHUM MUTAHHSM.

IMocranoBka 3aBaaHHs. MeTOIO CTaTTi € DOCIIIKEHHS 0COOIUBOCTEN opraHizauii JoroBipHoi
pOOOTH B CTPYKTYpHHUX Niipo3ainax MiHicTepcTBa 000poHH YKpaiHH, BU3HAYCHHS KIIFOUOBHUX ACTICKTIB
1 1po6ieM, 110 BUHUKAIOTh [IPU YKJIaJaHHI Ta BUKOHAHHI JOroBOpiB y cepi 000pOHH, a TAKOXK OLIHKA
e(peKTHBHOCTI B3a€MOJIIT pi3HMX JeMapTaMeHTIB i ynpasiine MiHicTepcTBa s 3a0e3NedeHHs IPO30-
pOCTI, 3aKOHHOCTI Ta EKOHOMIYHOT €()eKTUBHOCTI IMX MPOILECiB. B X011 TOCIIKEHHS TaKoXkK Oy/ie po3-
IJISIHYTO POJIb HOBITHIX TEXHOJIOTIH 1 Cy4aCHUX YNPaBIIHCHKUX ITiIXOIB Y BAOCKOHAJICHHI TOTOBIPHOT
po6OTH B 000POHHOMY CEKTOPI.

AHaJIi3 ocTaHHIX AocaigKeHb i myOikaniil. AHani3 ocTaHHIX 1oCTiPKeHb HA TeMy «Ocobnu-
BOCTI OpraHisallii 10roBipHoi poboru y CTPYKTYpPHUX nigposainax MinicrepcTsa 06oposH Ykpainm»
CBIIYMTB, 11O sl TeMa € MAJIOJOCII/DKCHOIO B HayKOBIi JtiTeparypi. binbuiicts my6mikauiil 0XoIionTs
3araiibHI acHeKTH JOToBipHOI podoTtH y 36poitHnx Cmirax YkpaiHH, IPOTe KOHKPETHE JOCIiHKCHHS
opranizamii niei po6otn B pamkax MiHicTepcTBa 000pOHN YKpaiHM 3alHIIAETHCS HEIOCTATHBO PO3-
KPHUTHUM, 1110 3QJIMIIAE 3HAYHUN TPOCTIp JJIS TOAAIBIINX HAyKOBHX po3po0ok. 1. Uynakos P. B. y cBo-
ix marepianax koH(pepenuii «[IpaBo HalioHaIBLHOI O€3MeKu Ta BIHCHKOBE MPABO: ICTOPIs, Cy4acHICTh
1 HEpCIIEKTUBM» 3a3HaYa€ BaXK/IUBICTh JOTOBIpHOI pOOOTH y BIHCHKOBUX CTPYKTypax, OJHAK HE aKLCH-
Tye yBary Ha crenugini opranizauii uiei podoru came B MiHictepcTBi 060poHu Ykpainu [1, c. 53].
2. y6enko O. M. ta T'osu B. 1. posmianaioTs mpaBuila 3/iHCHEHHs JOTOBIpHOI poOOTH 3 rocropap-
CBKO-TIPAaBOBOTO aCHEKTy, MPOTe IX JOCITIIKEHHS HE 3aCTOCOBYIOTHCS Oe3MOCepeHbO 10 BilffchKoBOT
cepu Ta MinictepcTBa 06oponu Ykpainu [2, ¢. 12]. 3. Isanos C. O. akiieHTye yBary Ha IpaBoOBii
MIPUPOJIi JIOTOBOPIB Y KOHTEKCTI JIep)KaBHUX 3aKyIIiBEIb, MPOTE HE POOUTH OCOOIMBUX BUCHOBKIB 1010
cnenn(iky yKIIaJaHHs JIOTOBOPIB came B 000poHHOMY cekropi [3, ¢. 245]. 4. boponoscbkuii C. O. no-
CHIIKY€ YKIaJaHHS, 3MiHy Ta PO3ipBaHHs OrOBOPIB y LUBUILHOMY IIpaBi YKpaiHu, aje HEe po3Iiae
i npouecu B KOHTeKcTi MiHictepcrsa o6oponu [4, c. 19]. 5. lanactox B. M. B cBoill po0oTi omucye
IPaBOBY OCHOBY TOCIIOAPCHKOI MismbHOCTI y 30poitaux Cumax YkpaiHU, OZHAK IMUTAHHS OpraHi3armii
JOTOBipHOT poOOTH B CTpykTypax MiHicTepcTBa 0OOPOHH HE € OCHOBHHM IIPEIMETOM JOCIHiIKEHHS
[5, c. 106]. Takum yrHOM, XOUYa B HAYKOBIiH JIiTEpaTypi iCHYIOTh OKpEeMi pOOOTH, 110 CTOCYOThCS JI0-
roBipHOi pobotH y 30poiinnx Cunax YkpaiHu B I[UJIOMY, TUTaHHs crienMdikyu oprasizaiii miei podotu
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y CTPYKTYpHUX Iifpo3ainax MinictepcTBa 000poHH YKpaiHu 3aJIUIIa€ThCsl MAJIOAOCIIJDKEHUM 1 OTpe-
Oy€ 1oaIbIIOro BUBYEHHS.

Pe3yabraTu pociipkeHHs. MiHicTepcTBO 000poHU YKpaiHM aKTHBHO yKJIaJa€ Pi3HOMAaHITHI
JIOTOBOPH 111 3a0e3MedeHHsT 000POHO3IATHOCTI IepKaBH, TOKPAIIEHHS YMOB JUIs BifCEKOBOCITYK0OB-
1iB 1 MATPUMKH BITYU3HSIHOTO 0OOPOHHO-IIPOMKCIOBOTO KOMIUICKCY. OJIHUM 13 TOJIOBHHUX HAMPSIMKIB
€ YKJIQJIaHHS IMIUIEMEHTAIIHHUX yroJI, KOHTPAKTIB Ha TIOCTAYaHHs 030POEHHS, @ TAKOXK YTOJI i3 pUBar-
HUMH BUPOOHHKAMH, 1110 BKJIFOYAIOTh JIepKaBHI rapanTii. KokeH i3 11X J0roBOpiB Mae CBOO crielinuiky
Ta poJib y 3arajibpHiil crparerii 060poHHOr0 3a0e3ne4yeHHs. OJJHUM i3 OCHOBHUX HANpPSMIB 30BHILTHBOT
000pOHHOI CHIBIpalll € YKIaJaHHs IMIUIEMEHTAIMHUX YroA 3 MDKHapoiHUMU naprHepamu. Hampu-
kiax, MiHicTepcTBO 000pOHH YKpaiHM YKIIajo Kijdbka Takux yrof i3 MinicTepcTBoM oboponn JlaHii
[6]. Y Mexax IUX yTOI YiTKO BU3HAYECHO IIPOEKTH, TEPMIHN (piHAHCYBAHHS Ta MOCTAYaHHS 030pOEHHS.
IMaprHepu 3 [lanii 3a6e3ne4yoTh YKpaiHy CydaCHUMH CUCTEMaMH 030PO€Hb, 10 € BAXKIHMBUM CIICMCH-
TOM JIs1 3MIIIHEHHSI 000POHO3AaTHOCTI JiepkaBu. BOHM BKIIOYAIOTh SIK MIOCTAYaHHS TEXHIYHUX 3aC00iB,
TakK 1 HABYaHHS Ta MiATOTOBKY YKPAaiHCHKUX BICHKOBHX, 1110 103BOJISIE YKpaiHi 3HAYHO MOJNIMIIUTH CBOT
000poHH1 cripoMoxkHOCTI. 1i yronu Takox nepeadadaroTb HOKPOKOBE BUKOHAHHS JOMOBJIEHOCTEH, 110
3a0e3Meuye ocTadyaHHs BiAIOBLIHUX BUAIB 30poi 1 TEXHIKH, 1110 HEOOX1IHI Ul ONEepaTUBHUX 3aBJaHb
36poitanx Cun Ykpaiau. Taki yrogm naroTh 3Mory YkpaiHi OTpHMYBaTH CydacHe 030pO€HHS, HE BH-
Tpagalody Yac Ha Po3poOKy HOBHX TEXHOJOTIH, a TAKOXK CIIPHSAIOTH 3MIIIHEHHIO MIXKHAPOTHHX 3B'SI3KIB
1 criBIIpalli B raimy3i Oe3neku.

3HauHy YyacTHHY poOoTH MiHicTepcTBa 00OPOHU CKIIAJIAI0Th KOHTPAKTH Ha NIOCTAYaHHs MaTepi-
QJIBHO-TEXHIYHMX 3ac00iB Ul MIATPUMKH BilICHKOBHUX Y MOIBOBUX YMOBaxX. OJTHUM 13 TaKUX BasKJIUBHX
HanpsMiB € YKJIaJaHHs KOHTPAKTiB HA IOCTAYaHHs MOCUWICHUX CYXIaiKiB 11 BiHCHKOBOCIYKOOBIIIB.
Hanpukinni 2024 poxky MiHicTepcTBO 000POHU pO3MI0YaI0 YKIaJaHHs NEPIIUX KOHTPAKTIB Ha MOCTa-
YaHHs MMOCWIEHHX JO0OOBUX MONBOBUX HabopiB mpomyktiB Ne 15 mrs apwmii [7]. Lle BaxnmBuii eram
y MiJIBUILCHHI SKOCTI XapuyBaHHsI, OCKUIbKH MPAaBUJIbHE 1 30aJlaHCOBaHE Xap4uyBaHHS € BOKIUBUM (pak-
TOPOM st €(peKTHBHOTO BUKOHAHHS OOMOBUX 3aBAaHb, a TAKOXK IS MiATPUMKH MOPAIBHOTO CTaHy Ta
30pOB'sl BIICbKOBOCITY00BI1iB. KOHTpaKkTH 3 mocrauanbHUKaMH Ha 11 HAOOPH BXKE YKIIaJICHO 3 TPhOMa
KOMIIaHiAMU. BogHowac yroau 3 JBOMa iHIIMMH KOMIIAHISIMH, SIKi ITONEPEIHbO BUIPAIU TEHICPH Ha
okpeMi mosulii, He Oy/nu MiAnucaHi 4epe3 HEBIMMOBIAHICTh IXHIX JOKYMEHTIB TEHAEPHHM BHUMOTAM.
V 3B’s13Ky 3 uM MiHICTEpPCTBO 0OOPOHH OTOJIOCHIIO TIOBTOPHI TOPTH ISt 3aOBHEHHS IUX JIOTIiB. OKpiM
BHUIIE3a3HAYCHUX JIOTOBOPIB, MiHICTEpCTBO 000pOHN YKpaiHM, TaKOX YKJIANO MEpIl KOHTPAKTU IIif
JICpKaBHI TapaHTIl 3 PUBATHUMH BUPOOHHKAMH BITUYH3HSIHOTO 0OOPOHHO-TIPOMHUCIOBOTO KOMILIEKCY
[8]. Yrona nepenbavyae BUTOTOBIICHHS Ta MOCTAYaHHS CIeliabHUX OPOHBOBAHMX OOHOBHMX MAIWH Ta
OpOHBOBAHMX eBaKyalilfHuX MamuH 171 30poiHux Cun Ykpainu. 3aranpHa cymMa IUX KOHTPAKTIB CTa-
HOBHTH 4,4 MibsSp/ia TPUBEHB, 110 € 3HAYHOIO MiITPUMKOIO JUIsl BITYM3HSIHUX BUPOOHHKIB, SIKi 3/1aTHI
3a0€3MeUUTH apMil0 Cy4acHOIO TEXHIKO0I0. KOHTpaKTH 3 AepaKaBHUMU IapaHTisIMU J1al0Th 3MOT'y IiIpH-
€MCTBaM OOOPOHHOI IIPOMUCIIOBOCTI 3aTydaTH KpemuTH Ui (piHaHCYBaHHS BUPOOHMYHX IOTYXHOC-
TeH, a iepKaBa TapaHTye MOTAIICHHS IIUX TTO3HK Yepe3 OtokeTHi KomTH. Lle mo3Bomste MacmTaOyBaTH
CTIIPOMOYKHOCTI BITYM3HSHUX MIANPUEMCTB, SIKi 3aiiMatOThCsI BAPOOHUIITBOM TEXHIKH 3 JIOBTUM IIUKIIOM
BUPOOHUIITBA. BakJIMBUM acrekToM € Te, IO Il YIOJIu JAKTh JI0JaTKOBUI ()IHAHCOBUI IHCTPYMEHT
JUIS 3aKyTiBJII BUCOKOTEXHOJIOITUHOT TeXHIKH, 1110 NOTpiOHa it o6oponu Aepskasu. 1llo y cBoto yepry
n03Bojse MiHicTepcTBY 00OOPOHHU HE JIMIIIE 30UIBIIUTH OOCSITY 3aKyIiBelb, a i CIpUsie MOKPAILEHHIO
TEXHIYHOI OCHaIIEHOCTI apMil. Jlep:kaBHi rapaHTii € BaXKJIMBUM 1HCTPYMEHTOM AJIsI HIATPUMKH 000pO-
HO3/IaTHOCTI KPaiHM, aJkKe BOHH JIO3BOJISIOTH 3AITy9daT! MPUBATHI MiIIPUEMCTBA 10 BUKOHAHHS CTpaTe-
TYHO BOXKJIMBHUX 3aMOBJICHB, 110 € OCOOJIMBO BKJIMBUM Y YacH BifHH, KOJIH MOTPIOHO MIBUIKO 1 edek-
TUBHO 3a0€31euyBaTH apMir0 HOBUMH TEXHOJIOTISIMH Ta 3acobamu 000ponu. Kpim 1iporo, MiHicTepcTBO
06opoHn YkpaiHu yKIIagae yroau 3 peKpyTHHIaMH KOMIAHIsIMH B paMKax TPO€EKTY, CIIPIMOBAHOTO Ha
nin6ip xaapis aist 36poitHux Cuin Yipainu. Li yronu SBiasioTs co60ro crienngiuHi 10roBopu Ipo CHiBI-
paLo, B SIKUX BU3HAUAIOThCSl YMOBM HaJlaHHS PEKPYTUHIOBUX IOCIYT Ul 3a0e3nedeHHs norped 3CY
y (axiBIX 3 pi3HUX MUBUTFHHX CHelianbHOCTeH. OIMH 3 TAKUX TOTOBOPIB Oyno ykmageHo 20 imucrorna-
na 2023 poky mixk MOY ta xommaniero Work.ua, 1o nepedauae HalaHHs PEKPYTHHIOBUX MOCIYT ISt
CUCTEMHOTO Mmiadopy KaapiB y 30poiini Cunu Ykpainu. 3rinHo 3 yrogoro, Work.ua Oyae 6e3koIToBHO
HaJIaBaTy NOCyru 3 minoopy kazapis aast 3CY, crpusitou 3aiydeHHI0 (paxoBUX CIELIANICTIB, 30Kpe-
Ma BOJIIB, CIIIOCApIB, Ta303BapHUKIB, OyJiBEIbHHUKIB TOIIO, SIKi MAOTh JOCBII pOOOTH y BiNOBITHUX
ramy3ssx. Lelt nigxin cpustuMe OUIbII e()eKTUBHOMY KOMIUIEKTYBAHHIO BiiCHKOBUX 4acTUH (haXiBIis-
MU 3 IMBIIBHUM JocBinom. Ilepen num, 13 nucronana 2023 poky, MiHOOOPOHH YKJIaJIO CXOXKY yroay
3 [HIIOIO PeKpyTHHTOBOIO IaTdopmoro, Lobby X, mo Takox nepenbavana HaJaHHS IIOCIYT 3 HiIOOPy
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kazpiB i 3CY. 3aBasku TakuM yrozpam, 30poiini Cunu YkpaiHu MOXYTb OIEpaTHBHO 3aTydaTd KBalli-
(hikoBaHUX (axiBLIB [yl BUKOHAHHS crelu(ivHuX 3aBaaHsb [9].

Oco01uBOCTI OpraHi3auii JOroBipHOi poOOTH y CTPYKTYpHUX MiApo3ainax MinictepcTBa 060po-
HU YKpaiHH peryIrolThesl HakazoM MiHicTepcTBa oboporn Yipainu Binx 29 rpymas 2020 poxy Ne 500
«IIpo nesiki muTaHHsI opraHizaiii podoTu 3 qoropopamu B MinictepcTBi 06oponn Ykpainuy» [10]. Bure-
3a3Ha4eHUI HOPMAaTHBHO-NIPABOBHH aKT 3aTBEPIKY€E «[HCTPYKIIIO 3 MiArOTOBKHU, TOTOLKEHHS, YKIIAIaH-
H$l, peecTpailii, 00iKy, 30epiraHHs Ta KOHTPOJIIO 32 BUKOHAHHSM JIOTOBOPIB, 1110 YKJIAJAKOTHCS BiJl iIMEH1
MinicrepcTBa 060poHH YKpaiHu». [HCTpyKLis BU3HAUA€ YiTKUH NOPSIOK BUKOHAHHS BCIX €TamiB poOoTH
3 JIOTOBOpAaMHU, IOYMHAIOUH BiJl IIATOTOBKY IPOEKTY JJOTOBOPY 10 HOr0 BUKOHAHHS Ta KOHTPOIIO. 30Kpe-
Ma, poO0oTa 3 JOroBopaMH Iepeadadae MiroOTOBKY IIPOEKTY AOTOBOPY a00 PO3MISLN MPOEKTY, W0 HaJIiH-
1I0B BiJ1 iHIIOT cTOpoHHU. J{aii BiOyBaeThCs MOTOHKEHHS MIPOEKTY JOTOBOPY 3aiHTEPECOBAHUMHU CTPYK-
TYPHUMH MiAPO3IIIAMH, TiIUCAHHS J0TOBOPY, PEECTpallisi, 0OJIK Ta 30epiraHHs YKJIaIeHUX JOTOBOPIB
Ta JOJATKOBUX YroJ A0 HHX, & TAKOX 3A1MCHEHHS KOHTPOJIIO 32 BUKOHAHHSIM JOTOBIPHHUX 3000B'SI3aHb.
KpiM TOro, BaskJIMBOIO YAaCTHHOIO € IiATOTOBKA 3BITHOCTI MPO CTaH POOOTHU 3 OTOBOPAMH Ta HAJAHHS
TMIPOTIO3UIII{ 111010 BIIOCKOHANIEHHS 11i€l poboTu. OcobnmBa yBara B [HCTpYKIIT NPUIIISETHCS BUSHAYCH-
HIO NEPCOHAJILHOI BIANOBLAANBHOCTI KEPIBHUKIB CTPYKTYpHHUX Mifpo31uliB MiHicTepcTBa 00OpOHU
Vkpainu, ['enepanbpHoro mrady 30poitanx Cun YkpaiHu Ta iHIIMX OpraHiB BifiCHKOBOTO YIPaBITiHHS 32
oprasisailito Ta craH poOOTH 3 oroBopamu. KepiBHUKH CTPYKTYPHHUX MiZAPO3/IiIiB MOBUHHI 3a0€3MEUNTH
CBO€YACHE BUKOHAHHS JIOTOBIPHUX 3000B's13aHb, C()EKTUBHE BUKOPUCTAHHS PECYPCIB 1 3aM100IraHHs Mo-
pyuieHHsM iHTepeciB MiHicTepcTBa 000poHn Ykpainu. Jlis 1i€i [HCTpyKIIT He MOIMPIOETHCS HA MiJKHA-
PoxHi oroBopu (OKpiM THX, L0 nependadaoTh (iHAHCOBI PO3PAXyHKHU B IHO3EMHIH BaJOTi), JOIrOBOPU
Ha BUKOHAHHs MOO1Ni3allifHUX 3aBJaHb, JOTOBOPH 1100 OLIHKU PyXOMOTO BiliCBKOBOIO MaiiHa Ta AesKi
iHmi crnenugiuHi KaTeropii A0roBopis, 110 yKiIaaaroThcs MiHiCTepcTBOM 000poHU. BaxinBoro uactu-
HOIO OpraHi3ailii JOroBipHOT pOOOTH € TAaKOXK MPU3HAUCHHS BIAMOBIJAIBHUX OCI0 Y KOXKHOMY CTPYKTYp-
HOMY MIIPO3/IiMi, sIKi 3/IHCHIOIOTH MiITOTOBKY, MOTO/DKCHHS, YKJIaaHHs, PEECTPAIlil0 Ta KOHTPOJb 3a
BHUKOHAHHSM JI0roBOpiB. L1i 0co0u HeCyTh MepcoHaNbHY BiIMOBIABHICTh 3a IPABUIILHICTD TA e(DEKTHB-
HICTh BUKOHAHHS BCiX eTariB poOoTH 3 Joropopamu. [Ipoiiec miAroToBKU Ta MOroyKeHHs MPOEKTIB A0T0-
BOpiB y MiHicTepcTBi 000poHH YKpaiHU 3MiHCHIOETHCS BIIIOBIIHO 10 BUMOL, yCTAHOBJICHUX 3aKOHOIAB-
cTBOM, 30Kpema, LuBinbanM, Tocnonapcbknm Ta BrokeTHIM KofeKcaMH YKpaiHH, a TakokK IHIIHMH
HOPMATHBHO-TIPABOBUMH aKTaMH, 1110 PETyJIOI0TH OKPeMi BUM 10roBopiB. el npowec Takoxk BpaxoBye
THIIOBI Ta NPUMIPHi J10rOBOPH, SIKi € OCHOBOKO JUlsl YKIaJCHHs YroJ y BiAnoBinHux cdepax. IIpoexrn
JIOTOBOPIB, Pa3oM i3 JOJATKaMH, TOTYIOTBCS CTPYKTYPHUM IMiIPO3IIIOM, 10 KOMIIETEHIIl SIKOTO Hale-
JKUTh THUTAHHS, 110 € IPEJMETOM J0roBopy. [Ipoiiec MmiAroToBKY 3MiHCHIOETHCS B TEPMiHH, BU3HAYCHI
3akoHamMu Ykpainu «IIpo myOmiuni 3akynismi» [11] Ta «IIpo oOoponHi 3akymismi» [12], i He Moxe mepe-
BUII[YBaTH TPbOX POOOUUX JAHIB 3 MOMEHTY HAJXOMXKEHHS JOKYMEHTIiB. 3MICT IPOEKTY IOTOBOPY Mae
BKJIIOUATH YMOBH, LII0 CTOCYIOTLCSI IIPEIMETY JA0roBOpY (HalMEeHYBaHHS, KibKICTb TOBapiB, pOOIT 1 1o-
CIIYT, @ TAaKOK BIMOTH IIOZO iX SKOCTI), IpaB Ta 0OOB'SI3KIB CTOPIH, iHK JOTOBOPY, MOPSAKY PO3paXyH-
KiB, CTPOKIB BUKOHAHHS, Bi/ITIOBIIaJIbHOCTI CTOPIH Ta IHIIMX BAXJIMBUX acrekTiB. KpiM Toro, 000B's3k0-
BO BPaxXOBY€ThCS AHTHKOPYIIIIHHE 3aCTepPEeKEHHs Ta CaHKIiHHI yMoBH. OCOOJIMBOCTI ITiJrTOTOBKH
MIPOEKTIB JIOTOBOPIB HA 3aKyIiBJIIO TOBapiB, pOOIT i MOCayr 00OPOHHOTO MPU3HAYCHHS BH3HAYAKOTHCS
3 ypaxyBaHHAM crienu@ika 000pOHHUX 3aKymiBenb. I1iIroTOBKa TaKMX AOTOBOPIB 3AIMCHIOETHCS MPOTS-
TOM 2 pOOOYHX JHIB IICIIs HAJXXOUKCHHS KOMEPLIIHKX IPOIO3HLLIi Ta BIANIOBIHOIO PILICHHS KEPIBHUKA
T1iAPO3.ILTY NPO MOYATOK POOOTH HaJl POEKTOM JoroBopy. ITicist miAroTOBKH NPOEKTIB 10rOBOPIB BOHM
I JUISrat0Th [OTOUKCHHIO BIANOBIZHUMHU Cilyx0Oamu Ta opranamu Minicrepctsa 000opoHH YKpaiHH.
ITpo€exTH TOTOBOPIB MTOTOKYIOTHCS 3 KEPIBHUKaMH (DiHAHCOBO-EKOHOMIUHOT Ta IOPUIUYHOI CITyKO0, 110
IATBEP/KYE PABHIBLHICTH BCTAHOBJICHHS I[1H Ta 00CSTIB TOBApiB, a TAKOXK HAsIBHICTH OFOJKETHUX acUT-
HyBaHb. [1iATOTOBIICHI MPOEKTH JOTOBOPIB 000B'I3KOBO MOJAOTHCS JIJIsl MOHITOPHHTY pU3HKIB 10 [lenap-
TaMEHTy BHYTPILIHBOTO aynuTy MiHicTepcTBa 000POHH, @ TAKOXK AJIsL IEPEBIPKU Ha BiAMOBIAHICTb 3aKO-
HOAABCTBY 210 JlemapTaMeHTy FOpUANYHOTrO 3a0e3rnedeHHs. Bei MpoekTH A0roBopiB, Micis MOTOIKeHHS
3 (piHAHCOBUMHU Ta FOPUIMYHUMH CITy>KOaMH, MiUISATal0Th IOPUIHYHIA eKCIIepTH31, IO TPOBOAUTHCS Bijl-
MOBITHMM JIeTIapTaMeHTOM. Bi3yBaHHs JOKYMEHTIB 31iHCHIOETHCS YIIOBHOBAKEHHMH MOCAJTOBUMH 0CO-
0amMu, MpH [bOMY Ha KOXKHI# CTOPIHII MPOEKTY JOTOBOPY BKA3YIOThCS MIAMUCH 0Ci0, sSKi 3MIMCHUIIH 10~
rO/UKEHHs. B yMOBaX BOEHHOTO CTaHy MPOLEC MOTO/DKEHHS MPOEKTIB JIOTOBOPIB HaOyBae 0COOIMBOT
3HAYYLIOCTi. Y TAaKUX YMOBAX CTPOKH MOTOXKEHHS CKOPOUYIOThCS A0 24 FOIMH 3 MOMEHTY HaIXOKEHHS
MpO€eKTY JoroBopy. Lle no3Bossie 3a0e3neynTi ONepaTuBHICTh YKIIAJAEHHS YTO/ Ta iX BiINOBIAHICTD BH-
Moram Oe3neky i e(eKTUBHOCTI Py 3iiiCHEHHI 00OPOHHUX 3aKyIliBesb. JJOroBOpH, B SIKUX CTOPOHOIO
€ MiHicTepcTBO 000poHH YKpaiHH, YKIaJaloThCs B MUCBMOBIH (hopMi. 3alIe)KHO BiJl KUTBKOCTI CTOPiH
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BU3HAYA€THCS KIIBKICTh OPUTiHANIB JOroBOpY. Y pasi, KOlu JOroBip MIiCTUTh BiIOMOCTI, BiIHECEHI 10
Jep’KaBHOI TAEMHHUII1, TAKUI TOTOBIP YK/IQAAE€ThCS Y TPHOX NIPUMIPHUKAX, L0 320€3Meuy€e HAJICKHY KOH-
GbineHUiMHICTb Ta 3aXUCT AepKaBHUX iHTepeciB. I1iciist Toro, K MPOEKT 10rOBOPY OTPUMYE BCl HEOOXiAH1
TIOTOKEHHS, 3a3HaUeHI B IHCTPYKIIisIX, BiH IIOJAETHCSI HA MAMHIC 0c00aM, YOBHOBaKEHHUM ITi IACYBATH
JIOKyMEHTH Bij iMeHi MinicTepcTBa 000poHH YkpaiHu. B yMOBax BOEHHOTO CTaHy MpoIeaypa MOJaHHs
HA TIIIIKC Ta MiJUCaHHS MPOEKTIB JIOTOBOPIB MOBMHHA OyTH 3aBEpIIICHA MPOTIroM 24 TOIMH TICIs OT-
PUMaHHS IOTOPKEHb. SIKIIO B Mpoleci MOTOMKEHb 3'SIBISIOTHCS 3ayBayKCHHS YM IIPOIMO3HUIIT, IPOEKT
JIOTOBOPY MiAJISra€e AOONPALIOBAHHIO NPOTATOM MAKCUMAaJIbHOTO TepMiHy y 48 roguH. BaxxinusuM € 3a-
Oe3IeyeHHs JOTPUMaHHS CYBOPHX TEPMIHIB, [0 0COOINBO BXKIINBO B yMOBaX KPU30BOI CUTYAIlil, TAKHX
SK BOEHHHMIT cTaH. JlesleryBaHHS ITOBHOBA)KCHb Ha YKJIAJAHHS JIOTOBOPIB 3IMCHIOETHCS KepIBHHKAMU
CTPYKTYPHHUX MiJIPO3/IiIIB, Ha SKHUX JISKUTh BiIIOBIIaIbHICTh 32 BAKOHAHHS 3aBJIaHb, [TOB'SI3aHUX 3 ITPE/I-
METOM JIOTOBOPY. BaxiIMBOI0 yMOBOIO JIeeryBaHHs € HASBHICT BiANOBIIHHX ITOJIOKEHBb B CTPYKTYpax
MAPO3IIIIB, 110 JO3BOJISIOTH 3/1IHCHIOBATH YKJIJaHHs JIOTOBOPIB 32 BU3HAYCHUMHM HanpsimkaMu. Kpim
TOT0, JUIS ATOTOBKY Ta 0O()OPMIICHHS POEKTIB JOBIPEHOCTEH, HEOOX1AHUX AT MiANUCAHHS 1OTOBOPIB,
nepe10aYeHo MOTO/PKEHHS Y PsA/ii BIZIOMCTB, 30KpeMa B JlenapTaMeHTi BHYTPIlIHBOro aynuty Ta Jlemap-
TaMEHTI I0pUAUYHOro 3abe3neucHHss MiHicTepcTBa 060p0HI/I Ykpainu. Lle nossoisie 3abesneunty Ha-
JIeXKHY IIPABOBY OCHOBY JUIsl 31IMICHCHHS TAaKMX OIEpaLliif. Y Npoueci yKiajaHHs JOrOBOPIB BaXKIUBY
poIIb BiirparoTk pisHi nigposaim Minictepcrsa 060poru Ykpainn. Cepen Hux 0co0uuBy poib y 3a6es-
TIeYeHH] MPAaBOBOI YHCTOTH Ta BiATIOBIHOCTI IOTOBOPIB 3aKOHOIABYMM BUMOTaM BifirpatoTh Taki genap-
TaMEHTH, sIK JlerapTaMeHT MOJIITHKH 3aKyTTiBelb Ta JlernapTaMeHT IpuanYHOro 3a0e3nedeHHs. [lepimii
BIZINOBIJIa€ 32 KOOP/AMHALIIIO 3aKYIIBEJIBHOT JIsTBHOCTI Ta 3a0e3neueHHs] e(peKTUBHOCTI 3aKyIiBeIbHOT
TOJIITUKH B MEXax JIOTOBOPIB, a IPYTUii — 3a IPABOBY NEPEBIPKY Ta MOTOPKEHHS IIPOEKTIB IOTOBOPIB, 1110
Jla€ MOXJIMBICTb 3aro0irTH IOPUIMYHUM IOMMIKAM a0o0 MOpYyLIEHHAM NpaBoBuX HopM. OdopmieHHs
JOTOBOPY 3aBEPUIYETHCS IIIIHUCAHHIM YITOBHOBKEHOIO 0CO0O0I0, IO 3aCBiqUYETHCS TepOOBOIO IevaT-
kot MiHictepcTBa 000poHn Ykpainu. Lle € oditliitHuM miaTBepIKEeHHSIM, 110 JOTOBIp HAOyBa€e OPUANY-
HOT cuiii. 3a00pOHEHO TO/IaBATH Ha i IMHC IOKYMEHTH 0e3 MONepeIHbOr0 MOTO/PKCHHS 3 BiANOBIIHUMU
CITy’)kOOBMMH 0co0aMu, 10 3a0e3MeUy0Th MPABUIBHICTh Ta MPABOBY BIIMOBIAHICTh JOKyMEHTIB.KpiM
IIbOTO, IIPOLIEC peecTpallii, 00MiKy Ta 30epiranHs 10roBopiB y MinicTepcTBi 000poHH YKpaiHU € BaxIIM-
BOIO CKJIAJIOBOIO HOro opraHi3auiifHoi AisUIbHOCTI, 110 3a0e3euye NpaBUIbHE JOKYMEHTYBAHHS Ta KOH-
TPOJIb 32 BUKOHAHHSM 3000B’s13aHb. [TicIIs MiIMICaHHS IOTOBOPY YIIOBHOBAKEHOIO 0CO00I0 1 HOTO CKpi-
IUICHHsST TepOOBOO TMeyarkoro MiHIiCTepCTBa, BiH TIUIArae peecTpaiii y CHCTeMi eJIeKTPOHHOTO
nokymeHtoodiry (CEJIO). Ile 3abe3neuye 30epexeHHs HeoOXiaHOT iH(opMallii Ta MOXKIIMBICTE Orepa-
THBHOTO JIOCTYITy A0 Hel, 1[0 0COOMMBO BaKJIMBO B YMOBaX BilChbKOBOTO uacy. [lyst peectparii BUKO-
PHCTOBYIOThCS IHAEGKCH, BU3HAYCHI IS TIOIUTOBOI KOPECTIOHACHLIT, 1 3a3HAYa€THCSI HOMEp Ta JaTa yKia-
JICHHSI J0roBOpY. 30epiraHHs JOTOBOPIB, BKJIFOYAIOYM JOATKOBI YroAM Ta JOKYMEHTH, IOB’s3aHi
3 BUKOHAHHSIM 3000B’5I3aHb, 3/[1IICHIOETHCS. CTPYKTYPHUMHU MiAPO3ALIAMY, IO € PO3POOHUKAMHU BiIIO-
BITHHX JOTOBOpIB. 11 JOTOBOPIB, SKI MICTATH Aep)KaBHY TAEMHHIIO, iX 30epiraHHs MOKIANA€ThCS Ha
PEKUMHO-CEKPETHI OpraHu, 1110 MaKOTh BIAMOBIIHUHN HOCTYI 10 KOH(DineH iitHOoT iHdopmarii. KpiM Toro,
BCl JIOTOBIpHI CIpaBU TMOBHMHHI 30epiraTthcs MPOTATOM TPHhOX POKIB MICIs BUKOHAHHS 3000B’s3aHb,
a 'y pasl CyJIOBHX CIOpIB — JIO iX OCTATOYHOTO BHPIIICHHS. 3aXHUCT JaHUX Ta Oe3reka iHdopmairii, mo
MICTHTb AepKaBHY Ta€EMHULII0 a00 CIIy>KO0BY 1H(pOpMaLito, MatoTh OyTH 3a0e3I1eUeHi 3riJHO 3 BUMOTaMH
3aKOHOJABCTBA, IO PETyJIOE OOMNIK Ta 3HHUIICHHS TAaKMX JIOKYMEHTIB. Ui 10CTyIy [0 eNeKTPOHHHX
CrpaB HEOOXiHO OTPUMATH BiZNIOBIHHIA J03BLI BiJl KEDIBHUKIB CTPYKTYPHHX IIPO3/LIIB, @ JIOCTYII 10
JIAHMX OOMEXKYETHCsI JIHLLIE [IPABOM 03HAHOMJICHHS 3 iX 3MicTOM.3a0e3eUeHHs KOHTPOIIO 38 BUKOHaH-
HSIM YMOB JIOTOBOPIB € BKJIMBHM €TaIloM Yy TIporieci iXx 00poOku. 3a BUKOHAHHS 3000B’13aHb BiIIOBIIa-
FOTh TI0CAJIOBI 0COOH, SIKI 3/IIHCHIOIOTh MOCTIHHUI KOHTPOJIb Ta BXXHBAIOTh 3aXOJIB Y pa3i BUSBICHHS
MopyIIeHb. Y pa3i BUSBICHHS MOPYILIEHb Y BUKOHAHHI JOTOBOPY, KEPIBHUIITBO MOBUHHO BXXHUTH BiJIO-
BIJIHMX 3aXOiB Ul YCYHEHHS TaKUX MOPYIIEHb Ta 3alo0iraHHs HeraTUBHUM Haciakam 1yt Minictep-
cTBa 000POHU YKpaiHHU.

BucnoBku. Oprasizamnist JOroBipHOi poOOTH B CTPYKTYPHHX Iigpo3aitax MiHictepcTa 060po-
HU YKpaiHH € BaKJIMBOIO CKJIQJIOBOIO €(DEKTUBHOT TisUTBHOCTI, 0COOIMBO B YMOBAX JIil BOEHHOTO CTaHY
Ta BEJCHHS aKTMBHUX OOWOBHX Mii. 3araioM, moroBipHa pobora B MiHicTepcTBi 000poHH YKpaiHu
Ma€ CTpaTeriyHe 3HAYCHHs IS 3a0e3MeueHHs] 000POHO3IaTHOCTI KpaiHH, HAJICKHA OpraHizalis sKol
JI03BOJII€ 3a0€3MEUNTH CBOEUACHE MOCTaYaHHs HEOOXITHUX PEcypciB, TEXHIKH, 030pO€HHS Ta MOCIYT
JUISL apMii, @ TaKoXK ONTUMi3yBaT (hiHAHCOBI BUTPATH Ta YHUKATH IIPABOBUX PU3HUKIB, 0B’ 3aHUX 13 He-
HaJIeXKHIM BUKOHAHHAM J0roBopiB. OJJHAK, He3BAXKAIOYN HA HassBHICTH JOCSATHEHB y peyopMyBaHHI J10-
TOBIPHOT IisUTBHOCTI, HE BPETyJIbOBAHUMH 3aJIUIIUINCH TIUTAHHS HEIOCTAThOI KBai(iKalil mepcoHamy
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B YaCTHHI IOTOBIPHOTO MPaBa, 110 YacTO NPU3BOIUTE 10 IOMIJIOK B YKJIAJECHHI Ta BUKOHAHHI KOHTpPaK-
TiB. Kpim Toro, BiACYyTHICTb €1MHOI €JEKTPOHHOI IIaTGOpMHU 11t 0OPOOKHU TOTrOBOPIB 3HAYHO YCKIA[-
HIOE IIPOLECU KOHTPOJIIO Ta MOHITOPUHIY BUKOHAHHS IO,

3aj1s1 BUPILMIEHHS BUKJIMKIB B cepi ToroBipHOT podoTH MiHicTepcTBa 000poHU YKpaiHu Mpo-
MTOHYEMO HACTYITHE: MTO-TIepIIIe, 3alPOBAIMTH CHCTEMHE HAaBYAHHS JUIs MTPAIliBHUKIB JOTOBIPHUX ITiIPO3-
JIUTIB 3 (JOKYCOM Ha JIOTOBIpHE MPaBo Ta e(heKTHBHE BUKOPUCTAHHS CyYaCHUX TEXHOJIOTIH Jyis 00OpOoOKH
Ta YHpaBliHHA KOHTPaKTaMH; IMO-APYyTe, YIOCKOHAIHTH CHCTEMY eNeKTPOHHOTO TOKyMEHTOOOIry Ta
3a0€3MEeYNTH IHTETpallilo 3 IHIINMU JAeP>KaBHUMU OpraHaMU I 3MEHILIEHHs OI0pOKpaTHYHUX 0ap'epiB;
[O-TPETE, BIPOBAKYBAaTH MIXXHAPOHI CTaHIapTU JOTOBIpHOI pOOOTH [UIsl MiBUIIEHHS €()EKTUBHOCTI
Ta MIPO30POCTI YKIAJaHHS yrof.
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TAPAHTII AIIMIHICTPATUBHO-TIPABOBOI'O 3ABE3NEYEHHSA HOTAPIAJILHOI
JISSIJTIBHOCTI B YMOBAX BOEHHOTO CTAHY B YKPATHI

GUARANTEES OF ADMINISTRATIVE AND LEGAL SUPPORT
FOR NOTARIAL ACTIVITIES UNDER MARTIAL LAW IN UKRAINE

VY crarTi 3°COBaHO HAYKOBI MOJIOMKEHHSI IIOJI0 TAPAHTIl aJIMiHICTPATHBHO-TIPABOBOIO
3a0e3eueHHs] HOTapialbHOl MiSIBHOCTI B YMOBAaX BOEHHOIO CTaHy B YKpaiHi, siki Oasy-
IOTBCSI HA HOPMaTUBHO-TIPABOBIM peraMeHTaltii. 3a3Ha4eHo, 1110 TaKi rapaHTii 3aKpiruieHi
B Koncrurynii Ykpainu, 3axoni Ykpainu «IIpo npaBoBuii pexkuM BOEHHOTO CTaHy», 3aKo-
Hi Yipainu «[Ipo HOTapiaT» Ta MiJ3aKOHHUX HOPMaTHBHO-TIPABOBUX akTax, 30kpema [lo-
craHoBi KaGinery MisictpiB Ykpainu Bin 28 motoro 2022 poky Ne 164. OcobimBa yBara
MIPU/IJICHA TIPABOBI BU3HAYEHOCTI Ta CTaOLTLHOCTI SIK KITFOUOBMM aCTIeKTaM TapaHTii HOTa-
PplajbHOT iSUTBHOCTI B YMOBAX BiliHH. PO3KpUTO MeXaHi3MH HE3aJIeKHOCTI Ta HEyTepeIkKe-
HOCTI HOTapiyciB, fKi 3a0€3MeUyI0ThCsl CAMOCTIHHICTIO iX AiSUIBHOCTI HABiTh y HaJ3BUYAli-
HUX yMOBaX. BHCBITI€HO 3a00pOHY BTpy4YaHHS B AiSUIbHICTb HOTapiyca, 0COOIUBO 3 OOKY
oci0, OB s13aHUX 13 AeprkaBoro-arpecopoM. IIpoananizoBaHO 0COOMMBUI PEXKUM BUNHEHHS]
HOTapiaJIbHUX JIilf, 110 BKJIOYae OOMEKEHHS JIsl TAKUX OCI0 1 creliiaibHi IpOoIeaypH, K
TTOCBITYCHHSI 3aITOBITIB BIHCHKOBOCIYKOOBIIIB. OKpPEMO pO3ITISTHYTO MMUTAHHS 3a0€3IICUCHHS
0e3MeKkn HOTapialibHOI JOKYMEHTAIIIT Yepe3 MpoLeypH 3HUIICHHS ab0 repeadl 10 yIoB-
HOB2)KEHHMX OPTaHiB y pa3i 3arpo3u HENPaBOMIpPHOTO BUITydeHHs abo Brparu. IlinkpecieHo
BKIIMBICTh FAPaHTYBaHHSI JIOCTYITY J0 HOTapiaJbHUX MOCIYT 11 0Ci0 y 30Hi 00HOBHX i,
TUMYaCOBO OKYIIOBaHUX TEPHUTOPIsX a00 3 ocobnuBuMHU notpebamu. BusHaueHo MexaHi3Mu
BUMHCHHS HOTapIaIBHIX Aiif KOMaHMpaMH BifiCBKOBUX (popMyBaHb 30pOIHHX CHII YKpaiHn
a00 IHIIMMH YIIOBHOBaYKEHUMH 0COOAMH CHIT 000POHH. AHAIII3Y€EThCS 3aXICT HOTApiaIbHOT
TAEMHHUIII SIK 000B’I3KOBOT CKJIaIOBOT a/IMiHICTPaTHBHO-TIPABOBUX rAPaHTIH, 1110 3a0e3redye
JOTPUMAaHHS KOH(]IACHIIIIHOCTI HABITh y CKJIaJIHMX YMOBaX. PO3KpHTO MpoLie/lypHi rapaHTii,
CIIPSIMOBAHI Ha 3aXUCT MPaB YYaCHUKIB HOTAPiabHOTO MPOBADKEHHS, 30KpeMa Uepe3 MOX-
JIMBICTb OCKAap KEHHs HENPAaBOMIPHUX il a00 BiIMOBM Y BUMHEHHI HOTapialbHUX JiH. AK-
LIEHTOBAHO yBary Ha HAJIEKHOMY MaTepiajlbHO-TEXHIYHOMY 3a0e3IeueHHI HOTapiyciB, sIke
BKJTIOYAE JIOCTYII J0 JIPKABHIX PEECTPIB, CIIeNiabHNX ONAHKIB 1 00JIaJHAHHSI, HEOOXiTHOTO
JUIsl BUKOHaHHS nipodeciiinnx QyHkiid. CrerianbHi 3aX0qu aganTaliii 10 YMOB BOEHHOTO
CTaHy OXOILTFOIOTH periaMeHTallifo (D)yHKIIIOHYBaHHS HOTapiary, IIPOJOBKEHHS CTPOKIB BHE-
CCHHSI 3aIUCIB JI0 PEECTPIB 32 YMOBH TEXHIUHUX TPY/IHOIIIB. 3a3HAYEHO, 110 TapaHTii a/MiHi-
CTPAaTHBHO-NPABOBOIO 3a0e3MeUeHHS HOTapiaano'l' JUSLTBHOCTI Cl'lpSIMOBaHi Ha 30epeKeHHS
[IPaBOHOPSIIKY, HALIIOHAIBHUX IHTEPECiB, 3aXUCT MPAB IPOMAISH 1 AepiKaBU.

Knruosi cnosa: aominicmpamusnuil opean, 6esneka, 8ilicbKo8oCayxo06eyb, dep-
JrcagHicmy, JibHICMb, OOKYMEHmMayis, 30006'13anHs, HOPMAMUBHO-NPABOSA pe2id-
Menmayis, Homapiyc, opean BUKOHABYOI 81a0U, NOCIYed, NPoYedypa, npasosa ausHave-
Hicmb, 3axucm.

The article identifies scientific provisions regarding the guarantees of administrative
and legal support for notarial activities in Ukraine under martial law, based on regulatory
legal regulation. It is noted that such guarantees are enshrined in the Constitution of
Ukraine, the Law of Ukraine "On the Legal Regime of Martial Law," the Law of Ukraine
"On Notariat," and subordinate regulatory legal acts, in particular, the Resolution of the
Cabinet of Ministers of Ukraine dated February 28, 2022, No. 164. Special attention is paid
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to legal certainty and stability as key aspects of guarantees for notarial activities during the
war. Mechanisms of independence and impartiality of notaries are disclosed, ensuring their
autonomy in performing functions even under extraordinary conditions. The prohibition
of interference in the activities of notaries, especially by persons associated with the
aggressor state, is highlighted. A special regime for performing notarial acts is analyzed,
which includes restrictions for such persons and special procedures such as certifying the
wills of servicemen. The issue of ensuring the safety of notarial documentation through
procedures for destruction or transfer to authorized bodies in case of a threat of unlawful
seizure or loss is separately considered. The importance of guaranteeing access to notarial
services for individuals in combat zones, temporarily occupied territories, or with special
needs is emphasized. Mechanisms for performing notarial acts by commanders of military
units of the Armed Forces of Ukraine or other authorized persons of the defense forces are
defined. The protection of notarial confidentiality is analyzed as a mandatory component of
administrative and legal guarantees, ensuring confidentiality even under difficult conditions.
Procedural guarantees aimed at protecting the rights of participants in notarial proceedings
are disclosed, particularly through the possibility of appealing unlawful actions or refusals
to perform notarial acts. Attention is focused on the proper material and technical support
of notaries, including access to state registers, special forms, and equipment necessary for
performing professional functions. Special measures for adapting to martial law conditions
cover the regulation of notarial operations, including the extension of deadlines for
making entries in registers in case of technical difficulties. It is noted that guarantees of
administrative and legal support for notarial activities are aimed at preserving law and
order, national interests, and protecting the rights of citizens and the state.

Key words: administrative authority, safety, serviceman, statehood, activity,
documentation, obligation, regulatory legal regulation, notary, executive authority,
service, procedure, legal certainty, protection.

BeTyn. AKTyanpHICTh HAYKOBOTO aHAJi3y rapaHTii aIMiHICTPaTHBHO-IIPABOBOTO 3a0e3MeUeHHS
HOTapiaJbHOT MisUIBHOCTI B yMOBAaX BOEHHOTO CTaHy B YKpaiHi 00yMOBIICHa Cy4aCHUMH BHUKIHUKAMH,
3yMOBJICHMH POCIHCHKO-YKPaTHCHKOIO BIHHOIO, Ta HEOOXITHICTIO 3a0e3eueHHs e)eKTUBHOTO (DyHKIIi-
OHYBaHHS HOTapiaTy HaBiTh B YMOBax Ha/I3BUYalHUX CUTyaLill.

BaxMBICTh TeMHU MiATBEPDKY€ETHCS THM, 1110 HOTapiajabHa MisIbHICTh € HEBIA'€MHOIO CKIIaJ0-
BOIO IIPABOBOT CUCTEMHU JE€PKaBH, 3a0€311euy04H peaizallito pas i CBOOOA TpOMa/IsiH, a TAKOXK HiATpH-
MYIOYH IIPABONOPSIOK y CKIATHUX COIIaIbHO-CKOHOMIYHHX Ta MONITHYHUX oOcraBuHaX. [lo-nepimre,
B YMOBax BiiiHM BiJJOYBaIOThCS 3HAUHI 3MiHH y IPABOBOMY PETYIIFOBAHHI HOTAPiabHOT MisIIBHOCTI. 3a-
KoHU Ykpainu, 30kpema «IIpo HoTapiam» i «IIpo mpaBOBHi pEXHUM BOEHHOTO CTaHY», 3a0€3MEUyIOTh
aJIanTallif0 MEXaHI3MIB 3aXHUCTy Ta (QYHKI[IOHYBaHHS HOTApIiaJIbHOI CHCTEMH JI0 EKCTPEMaJIbHUX YMOB.
ITinzaxonHi akTH, Taki sk [TocranoBa Kabinety MinictpiB Yipainu Ne 164 Bix 28 motoro 2022 poky,
3aKpIIUTIOIOTh CIellianbHi HOPMU, CIPSIMOBAHI Ha 3aXUCT JOKYMEHTIB, OCTYI A0 HOCIYT Ta 3abe3me-
YyeHHs Oe3MeKH HOTapiyciB.

ITo-npyre, He3aMeKHICTH HOTApiyCciB HAOyBa€ KPUTUYHOTO 3HAYCHHS MiJ] 9ac BIHHH, OCKITEKH
BOHa 3a0e3Ieuye JIOBipY /10 HOTapiaJbHOI MisJIbHOCTI HAaBITh Y CKIIAJHUX CUTYyaIlisIX. 3a00poHa BTPY-
YyaHHs 3 OOKY aJMIiHICTPaTMBHUX OpPraHiB, OCOOJMBO OCIO, MOB’SA3aHUX i3 JIEPIKABOK-arpecopoM, Ta
3aXHMCT HOTApiaJIbHOI TAEMHHUII € BXKJIMBUMH T'aPAHTISMH, 10 3MIIHIOIOTh NPABOBY CTA0UIBHICTH Ta
3a0e3MeuyIoTh 3aXHCT IHTEPEeCiB IPOMAJIsiH i AepxkaBH. Ilo-Tpere, HaA3BUYAHHO aKTyaJbHUMH € IH-
TaHHs NPOLEAYPHHUX rapaHTii, sKi 3a0€31eUyI0Th iTKICTh 1 IPO30PIiCTh HOTAPI1aAbHOTO IPOBAIKEHHSL.
MoXIHBICTB OCKapKEHHS PillleHb HOTAapiyciB, 3aXUCT MPaB YYaCHHUKIB IIPOBAIKEHHS, 2 TAKOXK HAJICXKHE
MarepiaJbHO-TEXHIUHE 3a0€3MeUeHHS HOTaplyCiB CIPHUSIFOTh 30€PEIKCHHIO JIOBIPHU JI0 CHCTEMH HOTapia-
Ty HaBiTh 32 YMOB BOEHHOTO CTaHYy.

[To-4yeTBepre, cremianbHi MPOIEIYPH, IO PErIIAMEHTYIOTh BUMHEHHS HOTapiajbHUX MM JJIs
BiHICHKOBOCITY>KOOBLIIB, YUaCHUKIB OOHOBHX Iii, BIlICbKOBOIIOJIOHEHHUX, Ta 0Ci0 13 0COOIMBUMU MOTpE-
Gamu, CBin4aTh PO THYYKICTH CHCTEMH HOTapiaTy I1i mexaHi3Mu cHpsIMOBaHi Ha 3a0€3ME€UEHHs [IPaB
JOCTYIly JI0 HOTApiallbHUX MOCIIYT JUIs HAHBPA3/UBIIIIX KaTeropiii rpomasn. Ilo-irsre, 3axuct HoTa-
pianbHUX JOKYMEHTIB Ta [eYaTOK LLIIXOM [epe0auCHHs poLeayp iXHBOrO 3HUIIEHHs a0o nepesa-
9i 10 YIIOBHOBa)KEHHX OpraHiB 3a0e3mneuye 30epeeHHs MpaBoBoi CIIaIIMHN Ta MIHIMI3aLilo0 PU3HKIB
BTPaTH BXJIMBUX JIOKYMEHTIB. Lle 0co0nMMBO akTyalbHO y 30HaX OOHOBHX [ Ta HA TUMYAaCOBO OKY-
MMOBaHUX TEPUTOPISX.
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OTiKe, HayKOBHUI aHasi3 rapaHTili aJMiHICTPaTUBHO-IPABOBOIO 3a0E3MEUeHHS HOTapialbHOI
JISUIBHOCTI € BaXKJIMBUM JUIS BUSIBJICHHS IOTEHLINHHUX IPOTalMH y 3aKOHOAABCTBI, PO3POOKHM HOBUX
HIIXOMIB JI0 3aXUCTY IIPaB IPOMAJSH Ta 3a0e3MeueHHs eheKTUBHOrO (DYHKIIOHYBAaHHS HOTApialbHOI
CHCTeMH B yMOBaX BifHU

02310 ocmanHix docaiodicens. Y HayKOBOMY aHalli3 aIMiHICTPaTHBHO-TIPABOBOTO 3a0€3CUCHHS
HOTapiajbHOI AISTLHOCTI 3HAYHUI BHECOK 3pO0OMIIH TaKi HayKoBII, sik bepnay A., Byxanesnu O., binoyc T.,
Bycen B., T'anynsko B., ['moGineus M., I'puniB H., I'ynenza A., I'ynecbka I, [lantok JI., lenncosa A.,
Jonuuceka M., locinuyk K., XKenecky E., XKypasnbos /1., Ironin P., Insea H., Kapnapyk H., Kinam V.,
Koanpuyk C., Korytnu I., Kocinmosa O., Kocriouenko O., Kpacuorop O., Kypuno T., Jlazyp 4.,
Mapruntok O., Hampon O., Opnoscbka I., TTamienxo V., Ipsxin €., CutaukoB O., Crenenko C.,
Tumenko B., ®enoposa K., ®posnkor M., Uepnun B., Uynnuit O., Umxmaps Ta in. Leit nepemnik mija-
KpecCIoe 0ararorpaHHiCTh HAYKOBHX IIJIXOJIB 0 aHAJi3y rapaHTiid aJMiHICTPAaTHBHO-IIPABOBOTO 3a-
0e3reveHHs HoTapiajlbHOI AISUNIbHOCTI B yMOBaX BOEHHOTO CTaHY Ta BKJIMBICTh MOAAIBIIOTO PO3BUTKY
i€l TEMaTUKHU.

Merta cTarTi nojsirae B ToMy, 1100 Ha OCHOBI Teopii aAMiHICTPAaTUBHOIO IpaBa Ta JiF0YOro 3a-
KOHOZIaBCTBA PO3KPUTHU IapaHTii aAMiHICTPaTUBHO-IIPABOBOIO 3a0€3I1€UEHHs] HOTapiaabHOI JisTIBHOCTL
B YKpalHi B yMOBaX HOBHOMACIITAOHOTO POCIHCHKOTO BTOPTHEHHSL.

BukJ1ag 0CHOBHHX MOJI0KeHb. Y MIPaBOBIiH Teopii rapanTii nmpas, cBOOO/ 1 000B’SI3KiB JIFOANHU
Ta TPOMaJITHIHA PO3IIISIA0THCS SIK CKIIa/IHA, OaraTOBUMipHa CUCTEMa YMOB, 3aC00IB 1 MEXaHi3MiB, SIKi
3a0e3Mevy0Th TXHIO MOBHOIIHHY peati3allito, HaJiiHUii 3aXUCT Ta e)eKTUBHY OXOpOHY [1]. ¥ KoHTEK-
CT1 BOEHHOTO CTaHy Iii rapanTii HaOyBalOTh 11¢ O1IBIIOT aKTYaJIbHOCTI, OCKLUIBKY BOHU CTalOTh OIIOPOIO
JUISL CYCIIIBHOI CTaOUILHOCTI Ta IPaBOBOI BIOPSAKOBAHOCTI B yMOBaxX 3arocTpeHoi HebOesneku. bes
TaKMX TapaHTiil paBa if cBOOOAN rPOMaJISTH PH3NKYIOTh IEPETBOPUTHCS Ha JEKIapaTHBHI ifel, 10306as-
JIeHI TIPAaKTUYHOT peaizarlii, a Jep)kaBHa CUCTeMa — Ha BPA3JIMBHI MeXaHi3M, 10 He 31aTeH pearyBaTH
Ha BUKJIUKH.

IOpuuuni rapanTii, 3aKpinieHi B HOPMaTHBHO-NPABOBUX aKTaX, BUCTYINAIOTh K HEBiJ eMHUH
€JIEMEHT MPABOBOTO 3aXKCTY. [XHsS OCOOJMHMBICTH MOJATAE B 3[aTHOCTI CTBOPIOBATH HAJIWHHUN 1HCTPY-
MeHTapiil 715 3a0e3MeueH s IpaB JIOAUHU HaBiTh y KPUTUYHUX yMOBaX, TaKHUX SIK BOEHHUH craH. Lli
rapaHTii OXOILIIOIOTh MIMPOKUIA CIEKTp 3aco0iB: Bijl 4ITKOrO BU3HAUEHHS YMOB pealizalii npaB 10 Me-
XaHI3MiB IXHBOI'O 3aXUCTY H BIIHOBJIEHHS Yy pa3i NOpylIeHHS. BoHu cityryroTh 6a3ucoM ams 30epexeH-
HS TIPABOBOTO MOPSIZIKY, 0COOJIMBO B YMOBaX, KOJIM CYCIIIBCTBO CTHKAETHCS 13 30BHIIIHBOIO 3aTPO30I0
YK BHYTPIIIHBO Aectabimizaiieto [2, ¢. 37]. [y NOBHIMIOTO PO3yMiHHS CYTHOCTI FOPHANYHUX TapaH-
Til BApTO PO3MIISIJIATH iX sIK 0araTOBEKTOPHY KaTreropito. Y IHUPOKOMY CEHCI BOHH OXOIUIIOKTh HOPMHU
npaBsa, JisUIbHICTH AEPHKABHUX OPTraHiB i TPOMaICBKUX OpraHisaliil, sSKi MparooTh y CHHEprii Ayt mia-
TPUMKH 3aKOHHOCTi. Y By3bKOMY CEHCI BOHHM BUCTYMNAIOTh SIK CHCTEMa YiTKO BU3HAYEHUX HOPM IIpaBa,
III0 OPIEHTOBAHI Ha CTBOPSHHS PEaNbHUX YMOB JUIS peattizamii mpas. Y mepioj] BOEHHOTO CTaHy TaKUii
TIOZILT € OCOOIHMBO BaXKIIMBUM, OCKUIBKH JO3BOJISIE PO3POOIIATH SIK YHIBEpCaJbHI, TaK 1 Creliati3oBaHi
MIJXO/U JI0 3aXKCTY MpaB rpomajisiH [3, c¢. 185].

IOpuanyHi rapaHTii y BOEHHUH Yac CTalOTh LIMTOM JUIS 3aXUCTY MpaB rpoMasiH. Bonn Bu3Ha-
YalOThCs SIK ACPKABHUM MeXaHi3M, MOKIMKAaHUN MONepekaTh MOCATaHHs Ha MpaBa, e()eKTUBHO Bif-
HOBJIIOBATH IX y pa3i MOpYIIEHHs Ta 3a0e3leuyBaTH BiANOBIAAIbHICTH 0OCi0, SIKi Li IIpaBa MOPYIININ.
Y et nepiox ixHs ehEKTHBHICTh 3aI€XKUTh Bill 31aTHOCTI CUCTEMHU NPaBa PearyBaT Ha HOBI BUKIIUKH,
30KpeMa Ha MAacoBi IICPEMIILCHHSL JII0/IeH, Py HYBaHHs 1H(’ppaCprKTpr 4K 3arpo3H 3 OOKy AepKaBH-a-
rpecopa. SIKicHa XapaKTepHCTUKA FOPHAMYHIX FapaHTlI/I Yy TakiX yMoBax nepezbadae OLIHKY BCiel cuc-
TEMH TIpaBa 3 MOy il 3aTHOCTI OXONMUTH HaHBaXKIIMBILI aCTIEKTH B3aEMOBITHOCHH MiX JIePKaBoOIo,
IrpPOMaJISTHAMH Ta HIIKUMHU Cy0’€KTaMU MPaBOBIAHOCHH [4].

TapanTii npaBoBoro 3a0e3neueHHsi HOTapiajdbHOI MiSUIBHOCTI B YKpaiHi B yMOBaX BOEHHOTO
CTaHy nependayaioTh 3yIMHEHHS HOTapiaJIbHUX [iH 10710 0ci0, OB’ SI3aHUX 13 AEPiKaBOI0-arPECOPOM.
Horapiycu 3000B’s13aHi BiIMOBJIATH y BUMHEHH] HOTapiaJlbHUX il 32 3BepHEHHAM (DI3UUHUX YU IOPU-
JMYHHX 0C10, BU3HAUCHUX SIK ITOB’s[3aHi 3 IeprkaBO0-arpecopoM. BHHATKY 03BOJICH JIHIIIe IS 3aCBif-
YCHHS MIAMUCY Ha 3as1Bi PO BUXI]I 13 TPOMaJISIHCTBA pOCiiichkoi desepartii, BUavi CBiI0NTBA PO MPABO
Ha CHAJIIMHY Ta TIOCBIUCHHS 3alOBITIB BICHhKOBOMOIOHEHUX. [[i 0OMex)eHHs 3a0e3eUyoTh 3aXUCT
HaI[lOHAJILHUX IHTEepeciB YKpaiHu Ta 3arno0iraHHsi BUKOPUCTAHHIO HOTApiaTy JUIsl IKOAH JepkaBi. [a-
PpaHTii MPaBOBOTO 3a0e3MEUCHHS NepeadayaroTh MiHIMI3allilo pU3HKIB MiAPOOKU Ta BTPAaTH JOKYMEHTIB
LIIIXOM CIIeliabHUX 3aXO0/1B 11010 HOTapialbHUX OJIaHKiB. Y pa3i BUHUKHEHHS 3arpO3U HEIPaBOMIp-
HOTO BHJIyYEHHs UM BTPATH OJAHKIB HOTAapiaJbHUX JIOKYMEHTIB BOHH IiUIATalOTh HEralHOMY 3HUIICH-
HIO, TIPO IO CKJIAJAEThCs BIAMOBINHUI akT. Komis akTa mepemaeThes 10 ACPKaBHOTO MiIIPHEMCTBA

113



HAYKOBMV BICHUK ITYB/ITYHOI'O TA IIPUBATHOI'O ITIPABA Bunycx 4, 2024

«HauionansHi ingopmaniiini cucremu» A o0miky. Takoxk nependadyeHo 3HUILIEHHS I€4aTOK HOTapi-
yCiB y pasi 3arpo3u iX HENpaBOMIpPHOIO BHIYYEHHS, IIPO IO MOBIIOMIISETHCA TEPUTOPiabHUIN OpraH
MinicteperBa roctuuii [5]. [lono mOHATTS «rapaHTii HOTapialbHOI AlNBHOCTI?, TO B. Bapankosa 3a-
3Haua€, M0 TapaHTil HOTapiaJbHOI JTISUIBHOCTI — 1€ CYKYMHICTh BHUMOT JI0 3/IHCHEHHS HOTapiajlbHOT
JUSUTBHOCTI, SIKI 3a0€3MeuyroTh BUKOHAHHS i 3aB/IaHb 1 BiOMBAaIOTH 11 CyTHICTh. ['apaHTii HOTapiasb-
HOT JTiSUTBHOCTI CTAHOBJIATH 3aKPITICHUHA HOPMaMHU HOTapiaJIbHOTO MpaBa KOMILJIEKC 3aX0/IiB i 3ac00iB,
110 MalOTh 3a0€3MEeYUTH BCIM Cy0’€KTaM HOTapialibHUX MPAaBOBIHOCHH MOXKJIMBICTh BUKOPHCTOBYBA-
TH HaJlaHi IM NpaBa Ta BUKOHYBATH MOKJIAJEHI Ha HUX 000B’s3Ku. ['apaHTii HOTapianbHOI IisUIBHOCTI
CIPsIMOBaHI Ha Te, 00 3a0e3MeunTu JOTPUMAHH IIPaB 3aiHTEPECOBaHUX OCi0, a TAKOX BiAIOBIIHUN
CTaTyc HOTapiyca B MeXaX HOTapiaJIbHUX MPOIeCcyaTbHUX IPABOBITHOCHH SIK Cy0’€KTa — HOCIs ITyOIid-
HOI BIIaJ¥ 1 OJTHOYACHO HE3aJIeKHOTOo apOiTpa, IOpUANYHOTO pajHUKa CTOpiH. ['apaHTii HOTapiaabHOT
JNSUTBHOCTI OJTHAKOBO BaXKITMBI ISl BCIX YYaCHHUKIB HOTapiaJbHUX IPABOBITHOCHH, OCKIJIBKH MalOTh
3a0e3MeYNTH TOTPUMAHHS W BUKJIFOUUTH MOXIIUBICTD MOPYILICHHS iXHiX 1pas [6].

ITpaBoBe 3abe3nedeHHs IiSUIBHOCTI HOTApiyciB y CKJIAQJAHUX YMOBaX BOEHHOTO CTaHy OXOIUTIOE
MEXaHi3MH, SIKi rapaHTyIOTb BUKOHAHHS HOTapiaJbHUX Ailf HaBiTh 32 €KCTpeMalbHUX OOCTaBUH. 30-
Kpema, MepedaveHo MOKIMBICTh TOCBIIYCHHS JOBIPEHOCTEH Ta 3alOBITIB BiHCHKOBOCITYXKOOBLIB,
y4acHUKIB GOHOBHMX Aiii i NPALiBHUKIB PAaBOOXOPOHHHMX OPraHiB Yepe3 KOMAaHIMPIB (HA4albHNKIB)
BIJNIOBIAHUX BIHCHKOBHX (POpPMyBaHb. YCi IIOCBINYCHI TOKYMEHTH PEeCTPYIOThCs B €1MHOMY peecTpi
noBipeHocTel a6o CriaIkoBOMY peecTpi, siki anMiHiCTpyIoThest MiHicTepeTBOM focTuii. OkpeMo BeTa-
HOBJICHO TIOPSIJIOK JIJISl 3aI0BITIB BiiCHKOBOIIOJIOHEHHX, SIKI TOCBITYYIOThCSI HauyaJIbHUKaMU TabopiB 13
HOJAJIBILIOI0 0OOB’SI3KOBOIO PEECTPALIEI0 Y BU3HAYEHOMY 3aKOHOZABCTBOM HOpAAKy. FOpuauuni ra-
paHTii opranisauii Horapiary, sik 3a3Hadae K. JlociH4yK, € BaXKJIMBUM €JIEMEHTOM IIPaBOBOI CUCTEMHU
Vkpainy, ski 3a0e3neuyoTh QyHKIIOHyBaHHs Li€l IHCTUTYLIT BianoBinHo 1o KoHcTutyuii Ta YnHHOTO
3aKOHOJIABCTBA. BOHHU CITPSIMOBaHI HA 3MIIIHEHHSI CAMOCTIHHOCTI Ta €()eKTUBHOCTI HOTAPiaIbHOT CHUCTE-
Mu. [li rapaHTii BKJIFOYAIOTH YIIOPSIKYBAaHHS CYCIIJIBHAX BIIHOCHH y cdepi HOoTapiaTy 3a JOMOMOTO
3aKOHOJIABYMX TPHUITUCIB, SIKI PEIIIAMEHTYIOTh 3aKPIIUICHHS, pealizallito, KOHTPOJb 1 3aXHCT MPABOBUX
BigHocuH [5]. Ha mymky M. boHaapeBoi, diTka IpaBoBa perinaMeHTallis KOKHOT CKIIaI0BOT HOTapiaib-
HOT JisibHOCTI crnipusie 11 6e3nepeOiitHiid podoTi. JleranizoBaHi npoueaypH, 1o 3a0e3neuyoTh HallexK-
HYy peaJlizallilo paB i BUKOHAHHS 000B’SI3KiB Cy0’ €KTaMH HOTapiaJdbHUX BiIHOCHH, OCOOIMBO BaXK/IUBI
B YMOBaX BOEHHOTO CTaHy, KOJIH CYCIILIECTBO CTHUKAETHCS i3 3HAYHHMH PHU3UKAMH MOPYIICHHS IIPaB
rpomajsH [6, c. 79-82].

K. YmxkMapb BU3HAYa€ rapaHTii HOTapialbHOI JisSUIbHOCTI K e()eKTUBHUH MPABOBUIT MEXaHI3M,
SIKMiA 0a3y€ThCsl HA KOHCTUTYIIIMHUX MPUHIIMIIAX 1 CIPSIMOBaHUI Ha 3a0€3MEUCHHS TPOMaJITHAM KBaJli-
(hixoBaHoi 1opuaNYHOI fonomoru. Lei MexaHi3M € He JuIIe 3ac000M 3a0e3MeUeHHs IPAaBOBOI CTA0IIb-
HOCTI, ajie i BayJINBUM IHCTPYMEHTOM 3aXUCTy CYCHLIbHHUX IHTEPECiB y KPU30BUX CUTYyaLisX, BKIIO-
Yaro4yM Ha/I3BUUYaiiHUi ab0 BoeHHU craH [7, c. 65]. 3akon Ykpainu «IIpo HOTapiat» Bijg 2 BepecHs
1993 poxy Ne 3425-XI1I 3akpiIutioe JIepskaBHi rapaHTii, siki 3a0e31Me4yr0Th PIBHUI JOCTYI TPOMAJISH 10
HOTapiaJbHUAX MOCIYT 1 HAJA0Th HOTAPiycaM MOXKIIMBICTh €(DEKTHBHO BUKOHYBATH CBOI (yHKIIii. Bera-
HOBJICHO 3a00pOHY Ha Oy/b-sIKe BTpYYaHHS Y JisJIbHICTH HOTapiyca, 10 MOXE 3aBaKaTh BUKOHAHHIO
HUM 00O0B’sI3KiB, BKJIFOYAH0YH BUMOTH HaJaTH BiJIOMOCTI, SIKi CTAHOBIISITh HOTApialibHY TaEMHUIIIO. Ta-
KOK 3aKOHOJIAaBCTBO PEIVIAMEHTYE MOPSIIOK MPOBEACHHS OOLIYKiB, BUIyUEHHS PEECTPIB Ta JOKYMEHTIB
HOTapiyCiB BUKIIIOYHO Ha MiJICTABI CyI0BOTO PILICHHS, AKE Nepe0adae HeraiiHe IOBEPHEHHS J0KYMCH-
TiB micis orany [8].

lapanTii aaMiHiCTPaTHBHO-IPABOBOTO 3a0€3MEUCHHS OXOIUIIOIOTH TAKOXK OCTYI 10 PEECTPiB
i IOKyMeHTOOOITy HaBiTh y pa3i TEXHIYHUX HECIPABHOCTEH. Y BHIIaKaxX, KOJIU JIep KaBHI peecTpu (Ha-
npukian, €AMHUN peecTp TOBIPEHOCTEN) TUMYACOBO HE (DYyHKIIIOHYIOTh, CTPOKH JIJIsl BHECEHHSI IAaHUX
MIPOIOBKYIOTHCS Ha Yac BiIHOBJICHHS iX poOOTH, MiATBEPKCHUI YIIOBHOBa)KEHUMH opranamu. [Ipaso-
Be 3a0e31e4UeHHs TAaKOXK BKII0Uae 0OMEKEHHsI Ha IEBHI HOTapiajbHi Aii, 30kpemMa 3a00pOHYy BUKOHABUUX
HAIHUCIB Ha KPEIUTHUX JOTOBOPAX, sIKi He Oyau HoTapialbHO mocBimueHi. Ili 3axonu crpsMOBaHI Ha
3ar00iraHHs MOMKJIMBUM 3JI0OBXHBAHHSIM 1 3aXHCT iHTepeciB rpoMaisH [9].

M. JlonrHCBKa HAroJouIye, o B yMOBax BOEHHOTO CTaHy HEOOXiTHO BJJOCKOHAIIOBATH 3aKOHO-
JTABCTBO 11010 HOTapiaJbHOI AisibHOCTI. BoHa npomnonye Tpu HarpsiMu pedopM: MOCUIICHHS rapaHTii
HOTapiaJbHOTO MPOIIeCy, 3a0e3MeUeHHsI FOPUIUYHOT BIpOTiTHOCTI /il HOTAPiyCiB 1 3apOBa/KCHHS Me-
XaHI3MiB JUIs NPUPIBHAHMX 0 HOTapialbHO MOCBIAYEHUX Iil, BUKOHYBAHUX YIOBHOBA)XEHUMH Opra-
Hamu Jepxasi [10, ¢. 68-74]. M. bonjapesa Bi3HaYa€ KilbKa IpyI rapaHTiii HOTapialbHOI AisIbHOCT
[6, c. 79-82]. Cepen HUX HPOLEAYPHI TapaHTIi, sIKi PEryJIOITh alrOPUTM BUHHCHHS HOTapiaJlbHUX
Iii, 3a0e3MmedyioTh eTHYHICTh Ta HE3aJeXKHICTh HOTapiyca; OpraHi3aIliiHi rapaHrTii, o0 OXOILTIOIOTh
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npaBuiIa JOMYCKy A0 npodecii, kpamidikauiiiHi icIuTy Ta NepeBipKy; 1 MaTepiaabHi rapaHTii, 110 BKIIO-
Yal0Th TEXHIUHE OCHAIEHHS HOTapiyciB, piHaHCYBaHHS AEPKABHUX 1 IPUBATHUX HOTapiaJbHUX KOHTOP
Ta JIOCTYI IO PEECTPIB.

YV KOHTEKCTi pOCiHChKO-YKpaiHCBKOI BIHH TapaHTii HOTapialbHOT MisUTBHOCTI TOAATKOBO Bpa-
XOBYIOTh PH3HKH, IMOB’s3aHI 3 THMYAacOBO OKYIIOBAaHMMH TEPUTOPISIMH. 3a00pOHSIETHCS 3MIHCHEHHS
HOTapiaJdbHUX il y nux perioHax. Horapiycu 3000B’s13aHi 3BiTyBaTH niepen MiHICTEpCTBOM FOCTHIIIT
PO BYMHEHI JIii Ta BUKOPHCTAHHS CIICHiaIbHUX OJIaHKIB, a Y pa3i MOpYyIIeHb J0 HUX 3aCTOCOBYHOTHCS
JUCLUIUTIHAPHI 3axoau. [apanTii nisuIbHOCTI HOTapiaTy B YkpaiHi B yMOBaX BOEHHOIO CTaHy 3a0e3Ie-
YyFOThCSI HOPMATHBHO-TIPABOBHMHE aKTaMH, 1[0 PETYIIOI0Th HOTApialbHY MisSUTBHICTB, 30KpeMa 3aKOHOM
Vkpainu «IIpo HoTapiar» Ta 3akoHOM YKpainu «IIpo mpaBoBuUii pexuM BOEHHOIO CTaHy». BcTaHOBIEHO
0COOJIMBI YMOBH BUMHEHHSI HOTapiajbHUX JIiH, 3akpiruieHi [TocranoBoro Kabinery MinicTpiB Ykpainu
Bix 28 mrororo 2022 poky Ne 164. 3ynuHSIOTHCS HE3aBEPIICHI HOTapiaibHi il 32 3BEpHEHHSIM OCi0,
OB’ sI3aHUX 13 JICP)KABOO-arpPECOPOM, 32 BUHSTKOM i, OB’ SI3aHKX 13 3aCBIAYCHHSM 3asBH PO BUXI]l
3 IPOMAISIHCTBA POCIHCHKOT (peaepallii, BUiauero CBiJIONTRA PO MPaBO HA CHAJIIIMHY Ta IHIIMX BHUIA/I-
KiB, nepeadadyeHnx 3aKOHOAABCTBOM. JIOBIpEHOCTI Ta 3aroBiTH BIHCHKOBOCTY)KOOBIIIB 1 MPaIliBHUKIB
MIPaBOOXOPOHHUX OPraHiB MOXKYTh IMOCBIT1yBaTUCh KOMaHIUPaMHU BiiCHKOBHUX (DOPMYBaHb YU YIIOBHO-
BaXCHUMH 0COOAMHU 3 MOJAJIBIIO peecTpalliero B MiHicTepCTBI FoCTHIIiT. Y pasi 3arpo3u HempaBoMip-
HOTO BIJTyYeHHS a00 BTPaTH HOTapialbHUX JOKYMEHTIB UM IE€YaTOK BOHH IMiIATal0Th HEBIIKIaTHOMY
3HUIICHHIO 3 0()OPMIICHHSIM BiJIMOBITHUX AKTIB, SIKi MEPEIAOTHCS 0 YIIOBHOBaKEHHX opraHis [11; 12].

BucHoBku. [apaHTiii aJMiHICTPaTUBHO-TIPABOBOTO 3a0E3MEYEHHS HOTApIaJbHOI MisIIBHOCTI
B YKpaiHi B yMOBaxX BOEHHOIO CTaHy € Te, [0 BOHU Nepe0ayatoTh HOPMAaTHBHO-IIPABOBY PerlaMEHTa-
110, sika 6a3yeTbest Ha nonoxeHHAX Konerurynii ta 3akoHi Ykpainu «IIpo npaBoBuil pexuM BOEHHOTO
crany» 3akoHi Ykpainu «IIpo HoTapiaTy», Ta miA3akoHHUX akTax (B neputy uepry Ilocranosi KaGinery
MinictpiB Ykpainu Big 28 motoro 2022 poky Ne 164), mo 3abe3neuye 4giTKe 3aKpilUICHHS MEXaHi3-
MIB 3aXHCTy HOTapiaJibHOI JISIIBHOCTI B yMOBAX BiffHM, THM CaMHM TapaHTy€e MPaBOBY BU3HAUCHICTh
1 cTaOLIBHICTB.

JloBezieHO, 1110 He3aJIe)KHICTh 1 HeyNepePKEeHICTh HOTapiyCiB rapaHTYIOThCS Yepe3 3a0e3eYeH-
Hs IX CAaMOCTIHHOCTI Y BUKOHAHHI (yHKI[i}l HaBiTh Y Ha/3BUYAllHUX YMOBaX. 3aKOHOABCTBO 3a00POHSIE
Oynb-sike BTpy4aHHs y JiSIBHICTD HOTapiyca 30Kpema 3 60Ky 0Ci0, MOB’3aHKX i3 JePXKABOIO-arPeco-
pom. B ymosax pOClI/ICLKO-YKpalHCI)KOI BiifHU 336e3net1yen,c;1 0COOIHMBHH PEXUM BUNHCHHS HOTapi-
allbHKX JIii, IKHH BK/IFOUa€ 0OMEKCHHS JIsl 0Ci0, [IOB’SI3aHNX 13 AEPXKABOO-arpecopoM, Ta ClieLianbHi
IIPOLIETyPH, 30KpeMa ITOCBITUEHHS 3aIlOBITiB BlI/ICLKOBOCJIy}K60BI_[1B. 3axHCT HOTapiaJbHOI TAaEMHHII
€ 000B’3KOBOIO CKJIQJIOBOKO I'apaHTii, 110 nependavyae J0TpUMaHHs KOH(DIICHIIHHOCTI HaBITh Y HaJI-
3BHYAMHUX yMOBax a0o Iijl 9ac MPOBEACHHS Ciliquux Aid. J{ist 3a0e3rneueHHs mpaBonopsIIKY BBEICHO
IIPOLIeLypHI rapaHTii, sIKi mependadaroTh 3aXUCT IPaB YYaCHUKIB HOTapiaJlbHOIO MIPOBAIKECHHS Uepe3
IIPOLEypH OCKap:KEHHs HENPaBOMIpHUX il ab0 BiIMOBH y BUMHEHHI HOTapianbHuX Iiil. Hanexne
MarepiabHO-TeXHIYHEe 3a0e3MeUeHHsT HOTapiyCiB rapaHTye X JOCTYII 0 ASPIKABHUX PEECTPIB, CIIEIi-
aNbHUX OJIaHKIB Ta 00JaIHAHHS, HEOOXIIHOTO /Il BAKOHAHHS HOTapianbHuX QyHkiii. CremiaibHi 3a-
XOJIM BKJTIOYAIOTH AN Talilo 10 YMOB BOEHHOTO CTaHy, IO PEai3y€eThesl Yepe3 3apoBaPKeHHS HOPM,
K1 perIaMeHTYIOTh (DYHKIIIOHYBaHHSI HOTapiary, 30KpemMa MpoI0BKEHHS CTPOKIB BHECCHHS 3aIlHCIB 710
peecTpiB y pasi IXHBOr0 HEHAJIEKHOTO (PYHKIIIOHYBaHHSI.
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HOPMATHUBHO-ITIPABOBUIA MACHUB AJIMIHICTPATUBHO-ITPABOBOT'O
MEXAHI3MY 3ABE3NNEYEHHS CTAJIOT'O PO3BUTKY
TA CTABIJIBHOCTI BAHKIBCBKOI CUCTEMH YKPAIHU TA MICIE
B HBOMY AJMIHICTPATUBHOI'O 3AKOHOJABCTBA

REGULATORY AND LEGAL RANGE OF ADMINISTRATIVE AND LEGAL
MECHANISMS FOR ENSURING SUSTAINABLE DEVELOPMENT
AND STABILITY OF THE BANKING SYSTEM OF UKRAINE AND THE PLACE
OF ADMINISTRATIVE LEGISLATION IN IT

CrarTsi mMpUCBSTYEHA JOCIIKEHHIO OCOOJIMBOCTEH aJMiHICTPAaTHBHOTO 3aKOHOIAB-
CTBa Y KOHTEKCTI 3a0€3MEUYCHHS CTAJIOT0 PO3BUTKY Ta CTaOIIBHOCTI OaHKIBCHKOI CHC-
TeMH YKpaiHu. AJIMiIHICTpaTHBHE 3aKOHOJABCTBO, SIK YACTHHA HAIlIOHAIBHOI ITPAaBOBOI
CHCTEMH, OXOIUTIOE HOPMH, SIKI PETYIIOIOTh CYCIUIBbHI BITHOCUHH B OaHKIBChKiH cdepi,
BCTAHOBJIIOIOTH IIPABOBI 3acay ULl IPO30pOoi Ta nependadyBaHol poOOTH GAHKIBCHKUX
YCTaHOB, a TaKOX 3a0e3MeuyloTh e(eKTUBHE (DYHKI[IOHYBAHHS CHUCTEMH B LIJIOMY. AB-
TOp aKIIEHTY€ yBary Ha TOMY, 110 0a30Bi MOJOKEHHS aJIMIHICTPATHBHOTO 3aKOHOAABCTBA
IpyHTYIOTECS Ha KoHcTuTynii Ykpainu, sika BU3HaUae npaBoBHid craryc HarionansHOro
0aHKy YKpaiHu, peryiroe IOpsIoOK KOHTPOITIO Ta Oe3neku B OaHKIBChKii cdepi, a TaKoxK
OKPECIIIOE POJIb OPTaHiB JepKaBHOI BIAJIM Y MiATPUMII CTaOUTLHOCTI OaHKIBCHKOT CHC-
temu. OJHUM 13 KITIOYOBUX aKTiB y il cdepi € Komexe Ykpainu npo agMiHicTpaTHBHI
[PaBOIOPYIICHHS, IKHI OTPeOye CyTTEBOT MOICPHI3aLlil [JIst BpaxyBaHHs Cy4acHHX BH-
KJIMKIB Ta BUMOT' CHCTEMaTHu3allii aMiHICTPAaTUBHOI BiJNOBIIaIbHOCTI y (hiHAHCOBOMY
cexropi. [Ipodinsauii 3axoH Yikpaiau «IIpo 6aHkH i GaHKIBCHKY AISITBHICTE» X0 i HE €
YaCTHHOIO aJIMiHICTPAaTHBHOTO 3aKOHO/IABCTBA, MPOTE MICTUTH BAXKJIMBI HOPMHU, SKi BH-
3HAYAIOTh JICPKABHE PEryJOBaHHs O0AHKIBCHKOT JISUTBHOCTI, BKIFOYAKOYH TOPSIOK Har-
TSy, METY cTabiIbHOCTI OaHKIBCHKOI CHCTEMH Ta 3aXHCT iHTepeciB KimieHTiB. Oco0amuBy
yBary npuaiieHo anaiizy poii HaioHanbHOro 6aHKy YKpaiHH sIK KITIOYOBOTO PETyIsITO-
pa. Y cTaTTi 3alpOIOHOBAHO CUCTEMATU3ALliI0 aIMiHICTPaTUBHO-IIPAaBOBUX HOPM Yy OaH-
KiBCBKill cepi, BuaineHHs crnenudiyHuX iHCTPYMEHTIB aMiHICTPAaTHUBHOIO BILIUBY, a
TaKOXK yIOCKOHAJICHHS aHTHKPH30BHX 3aXOJIiB JJIsl MiHIMi3aLlil pU3UKiB. ABTOp aKIEHTYy€
Ha HeOOXIHOCTI 3anmpoBaPKEHHsI okpeMoro po3aiuty y KYnATl, sikuit 6u peryioBas aj-
MIHICTpaTHBHY BIANOBIIaIbHICTh Y PiHAHCOBIN cdepi, 30KpeMa JUIs KPSTUTHUX CITIIOK.
3po0IieHO BUCHOBOK, 1[0 a/IMIHICTPATHBHE 3aKOHOJABCTBO € OCHOBHUM 1HCTPYMEHTOM
3a0€3MeUEeHHs CTaJIOr0 PO3BUTKY OAaHKIBCBKOI CUCTEMH, CIIPUSIE 3aXUCTY NPaB KIi€HTIB,
niaTpuMmye iHHOBaUii y (iHAaHCOBUX IOCIyrax Ta 3abesleuye iHTerpaliio NPUHIMIIB
CTaJIOr0 PO3BUTKY Y HisIbHICTH OaHKIB. Lle, y CBOIO 4epry, CTBOPIOE IIEPEIyMOBHU I
CTIHKOTO €KOHOMIYHOTO PO3BHTKY Ta (hiHAHCOBOT CTAaOLILHOCTI YKpaiHu.

Knrouosi cnosa: cmanuii po3sumox, cmadiibHicms, 6AHKIBCHKA cucmemd, aOMiHi-
cmpamusne 3aKOHO00ABCHE0, HOPMAMUBHO-NPABOBUL AKM, AOMIHICMPAMUEHO-NPAGO-
6ULL MEXAHIZM.

The article is devoted to the study of the features of administrative legislation in the
context of ensuring sustainable development and stability of the banking system of Ukraine.
Administrative legislation, as part of the national legal system, covers the norms that
regulate social relations in the banking sector, establish legal foundations for transparent
and predictable work of banking institutions, and also ensure the effective functioning of
the system as a whole. The author emphasizes that the basic provisions of administrative
legislation are based on the Constitution of Ukraine, which determines the legal status
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of the National Bank of Ukraine, regulates the procedure for control and security in the
banking sector, and also outlines the role of state authorities in maintaining the stability of
the banking system. One of the key acts in this area is the Code of Ukraine on Administrative
Offenses, which requires significant modernization to take into account modern challenges
and requirements for the systematization of administrative responsibility in the financial
sector. The Law of Ukraine “On Banks and Banking Activities”, although not part of the
administrative legislation, nevertheless contains important norms that determine the state
regulation of banking activities, including the supervision procedure, the goal of stability of
the banking system and protection of the interests of clients. Particular attention is paid to the
analysis of the role of the National Bank of Ukraine as a key regulator. The article proposes
the systematization of administrative and legal norms in the banking sector, the allocation
of specific instruments of administrative influence, as well as the improvement of anti-crisis
measures to minimize risks. The author emphasizes the need to introduce a separate section
in the Code of Administrative Offenses and Banking, which would regulate administrative
liability in the financial sector, in particular for credit unions. The conclusion is made that
administrative legislation is the main instrument for ensuring the sustainable development
of the banking system, contributes to the protection of client rights, supports innovations in
financial services and ensures the integration of the principles of sustainable development
into the activities of banks. This, in turn, creates the prerequisites for sustainable economic
development and financial stability of Ukraine.

Key words: sustainable development, stability, banking system, administrative
legislation, regulatory legal act, administrative and legal mechanism.

Beryn. Bynp sikuii aqMiHICTpaTHBHO-TIPABOBHI MEXaHi3M 0a3yeThCsl HA 3aKOHAX, IMiA3aKOHHUX
aKTax, HOPMAaTUBHUX TIOJIO)KCHHAX Ta PEryJIATUBHUX JOKYMCHTAX, SIK1 BU3HA4YalOTh MOPAA0K q)yHKLIiO-
HyBaHHS OaHKiBChbKOi cuctemu. Lle o3Havae, 1m0 AisuIbHICTh OaHKIB, OPraHiB HALMISAY, @ TAKOXK 1HIIMX
YYaCHHUKIB (DIHAHCOBOTO PHHKY YITKO PEMIAMEHTY€EThCSI BCTAHOBICHUMH IIPABOBUMH HOPMaMH.

AIMIHICTpaTHBHE 3aKOHOJABCTBO K YAaCTHHA HAI[lOHAJHHOTO 3aKOHOIABCTBA MICTHTH HOPMH,
SIKI CIIPSIMOBAHI Ha PETYJIFOBAHHS CYCITUIBHUX BIIHOCHH y OaHKIBChKiH cdepi. Sk 1 Oyap siki iHMI ra-
JIy31 3aKOHOJIABCTBA aIMIHICTPATHBHE IPYHTYEThCS Ha ONOKeHHAX KoHcTuTynii Yikpainu, B sKii 3 1mo-
MDK 1HIIMX OCHOIONOXHUX 3acajl, BU3HAUCHO: a) IpaBoBHii ctaryc HamionansHoro 6anky Ykpainu, sik
OJIHOTO 3 KJIIOUOBUX Cy0 €KTIB 3a0€3MeUeHHs] KOHTPOIIIO Ta Oe3neku B cdepi OaHKIBCHKOI MisTIbHOCTI;
6) NOPAIOK 3aKOHOABUOIO PEMIAMEHTY 3a0e3IIeUeHHsI KOHTPOIIIO Ta Oe31eku B cepi OaHKIBCBKOI Ai-
SUTBHOCTI; B) y4acTh MPEICTAaBHUKIB BUIIOTO KEPIBHUILITBA JepKaBH, 30kpeMa, BPY y BimHOCHHAX, 110
BUHUKAIOTh B aCMIEKTI KOHTPOIIIO 1 MiATPUMKH Oe3reku poboTn 6aHKiBChKOi cuctemu [1, ¢. 804; 2].

OpHUM 13 OCHOBHHUX KOJIH(IKOBAaHHMX aKTIB, 1[0 CKJIAJal0Th OCHOBY aJIMiHICTPATHBHOTO 3aKOHO-
naBcTBa € Konexe Ykpainu npo anminicrparuBHi npasonopyiienHs (naixi KYnAIl), ogun i3 Hebaratbox
KOZICKCIB, SIKMI 3aJIMIITUBCA y CHAJIOK 3 PaJITHCHKHX YaciB.

B cdepi npoBamxeHHs GaHKIBCHKOI AiSUIBHOCTI aJAMiHICTpaTUBHA BiIIIOBiAAIbHICT MOXE Ha-
CTaTH, HAPHUKIIAJ, 3a: MOPYIICHH MOPSIKY POBENCHHS PO3PaxyHKiB; HEBUKOHAHHS 3aKOHHUX BUMOT
MOCAJI0BHX 0Ci0 MOAATKOBUX OpraHiB; MOPYIICHHS 0aHKIBCHKOTO 3aKOHOJJABCTBA, 3aKOHOJIABCTBA Y Ce-
Pl AEpPIKaBHOTO PEryJIOBaHHS PHUHKIB HEOAHKIBCHKHUX (DIHAHCOBHMX MOCIYT, BAJFOTHOTO 3aKOHO/IABCTRA,
3aKOHOJIABCTBA, SIKE PETYIIIOE MepeKa3 KOIITIB B YKpaiHi, HOpMAaTHBHO-IIPABOBUX akTiB HarioHaisHOTO
OaHKy YKpaiHu a0o 3IifiCHEHHsI pU3MKOBUX OIEpalliif, sIKi 3arpoXyIOTh IHTepecaM BKJIAJHHUKIB YU 1H-
HIMX KpeauTopiB 0anky Tomo [1, c. 804; 3].

OnHak, sik 3a3Hadae I Byra, HeoOXiIHO BUOKPEMUTHU aIMiHICTPATUBHY BiANOBIJAIBHICTD Yy (i-
HaHCOBIH cdepi, OcKinbKU IMaBa 12 «AQMIHICTPAaTUBHI MPAaBOIOPYLIEHHS B raily3l TOPriBili, IpoMai-
CBKOTO Xap4yBaHHs, cepi MOCIyT, y Tany3i GpiHaHCIB 1 MiAIPHEMHHUIIBKIH TisTIBHOCTI» HE BiJIOBIIa€e
Cy4aCHHUM BHMOTaM CHCTEMATH3allil pi3HUX BUJIIB aJIMIHICTPATUBHOI BIAMOBIANBHOCTI y cdepi diHaH-
COBHX TIOCJIYT B MEKaX OJIHOTO KOAM(IKOBAHOTO aKTa, HE BUIISIOUH SIK OKPEMHUH BUJI aIMIHICTPATUBHY
BiZMOBINaNbHICTD y piHaHCOBIHN cdepi. Ha mymKy aBTOpa, 1 MU 3 LIUM MOTOKY€EMOCS], aHAJTi30BaHa IJIaBa
KVnAII 3axpimuioe juiie nesHi i BUIY, a caMe aAMiHICTpaTUBHY BiJlIOBiJaJbHICTh 38 IPABONOPYILCH-
Hs ITOJIaTKOBOTO Ta OFOJKETHOTO 3aKOHOZABCTBA, X OC3CHCTEMHE YIOPSAKYBAHHS i HU3BKUIl CTYIIIHb
yBard 3a NOpyHICHHSIMH HaJIaHHs (PIHAHCOBHX MOCIYT, i KPSAUTHUMH CIITKaMu 30kpeMa. Tomy HeoO-
X1JIHO BIJIOKPEMHTH B OKpeMy TiaBy (PO3/i) yCi aiMiHICTPaTHBHO-IIPABOBI HOPMH, sIKi Iepe0adaroTh
aJIMIHICTPATUBHY BIJNOBIIAJIBHICT y Taiy3i (PiHAHCIB, 3 OMHOYACHHM TOTaay3eBUM ii (hOpMyBaHHSIM
[4, c. 135].
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Ipodineauit 3akon Ykpainu «baHku Ta OaHKIBCHKY isUIbHICTEY X04a HE BXOJUTh B CUCTEMY aJIMi-
HICTPATUBHOIO 3aKOHOAABCTBA, OHAK MICTUTh HOPMH SIKi BU3HA4AIOTh JEPKaBHE PETyIIIOBaHHS GaHKiBChKOT
nisuibHOCTI. Tak, po3nin IV «PerynroBanHs OaHKIBCBKOI AisuibHOCTI. BaHKiBChbKUil HarIs 1 [5] BU3Hauae, o
JiepyKaBHE PETyITFOBaHHS TisUTbHOCTI OAHKIB 3iHCHIOEThCsl HatioHampHIM OaHKOM YKpaiHu y opMax aaMi-
HICTPaTUBHOTO Ta IHMKATHBHE PETYIFOBAaHHS. BCTaHOBITIOE METY, OpraHi3allito, MiICTaBU Ta 00CST HAIIISTY.
Konkperusye, 1110 HarisiL 3a 0OaHKIBCHKOIO JISUTBHICTIO 3IHCHIOETHCS 3 METOK CTaOUIBHOCTI OAHKIBCHKOT
CHCTEMHU Ta 3aXHCTy IHTEpPECIB BKJIJHHKIB 1 KPeIUTOPIB OaHKy 1110710 Oe3MeKH 30epiraHHs KOILTIB KIIIEHTIB
Ha OaHKIBCHKUX paxyHKax. KpiM 3a3HaueHOro, B 3aKOHI JA€TalIi3yl0ThCs MpaBa Ta 008’ s3ku HarionaabsHOro
0aHKy YKpaiHu sSIK OCHOBHOIO JEP>KaBHOIO PETY/IATOpa OaHKIBChKOI JisUIBHOCTI [5].

3nifiCHIOIOUN IepKaBHE PETyIIOBaHHS OaHKIBCHKOI isUTbHOCTI, HarionansHuit 6aHK YkpaiHu cTBO-
pUB 3Ha4YHY 0a3y BIIOMYHX aIMiHICTPAaTHBHO-TIPABOBUX aKTiB, CEPE/T SIKMX TOCTAHOBH, KOTPHMH 3aTBEPIKe-
Hi: [TonokeHHS PO CTPYKTYpy cUCTeMH OaHKIBChKOTO Harisay HarioHanbpHOro Oanky Ykpainu Ta Horo
TTOBHOBA)KCHHSI 1010 aJICKBATHOTO pearyBaHHs Ha TIOPYILICHHS B JisUIbHOCTI KoMepiiiHuX OaHkiB (Ne 380
Bix 17 nmucronana 1997 poky); [TonoskeHHs npo nopsinok 3ailicnenns HarionansHum 6aHkoM YkpaiHu Har-
JISIOBUX (DYHKIIH 110710 GaHKIB, MisUTbHICTB SIKUX MOB's13aHa 3 JepaBHOr0 TaeMHHuIIeto (Ne 538 Bix 28 rpya-
Hst 2002 poxy); Ionoxenns mpo inensyBanns 6aukis (Ne 149 Bix 22 rpynns 2018 poky); Tlonoxents
po 3I[II/ICHCHH$I Oankamu (piHaHCOBOrO MOHITOpHHTY (Ne 65 Bin 19 TpaBHs 2020 pOKy) IlonoxenHs mpo
ABTOPH3ALIIO HaJaBadiB (HiHAHCOBUX MOCIYT T YMOBH 3MIHCHEHHS! HUMHU JAISUTGHOCTI 3 HAaHHs (iHAHCO-
Bux nociyr (Ne 199 Bin 29.12.2023 poky); [TonoxenHs npo 3actocyBanHs HarioHanbHUM OaHKOM YKpaiHu
KOPUTYBaJTbHUX 3aXOJ1iB, 3aXO0/IiB pAHHBOTO BTPYYaHH:I, 3aX0/1iB BIUIUBY y cepi Iep:KaBHOTO PEryJIFOBaHHS
JUSsUTBHOCTI HA pUHKaX HeOaHKIBChKUX (hiHaHCOBUX mociyr (25 rpyans 2023 poxy Ne 183).

TakuM 4MHOM, aAMIiHICTpPAaTUBHE 3aKOHOAABCTBO € 0A30BUM IHCTPYMEHTOM DETYNIOBaHHS OaH-
KiBChKOI cucteMu. BoHo 3a0e3neuye Oananc Mixk iHTepecamu Jep:kaBy, (JiHAHCOBUX YCTAHOB 1 rpoMa-
ISTH, CTBOPIOIOYH TIPABOBI 3aca iyl AJIsl CTa0IIbHOCTI Ta PO3BUTKY OAHKIBCHKOI CHCTEMH, a TAKOXK CIIPHSI-
I0YH CTAJIOMY PO3BUTKY €KOHOMIKH YKpaiHH.

OTiKe, MeTO CTATTi € BU3HAYCHHS CYTHOCTI Ta CTPYKTYPU HOPMAaTHBHO-TIPABOBOTO MAacUBY al-
MIHICTPaTHBHO-TIPABOBOTO MEXaHi3My 3a0€3MEUeHHs CTAJIOr0 PO3BUTKY Ta CTAOUTLHOCTI OaHKIBCHKOT
cucteMu YKpaiHM, a TakoX aHali3 Miclsl 1 poii aJMiHICTPaTHBHOIO 3aKOHOAABCTBA y (hOpPMyBaHHI
e(EeKTUBHOI CUCTEMM PETYIIOBAHHS Ta yNpaBliHHS OaHKIBCBKOIO ceporo. Y CTaTTi JOCTIIKYETHCS
B3a€MO3B’ 30K aJMiHICTPaTHBHOTO 3aKOHOJABCTBA 3 IHIIMMH IPAaBOBUMH IHCTPYMEHTAMH, a TAKOXX BU-
3HAYAIOThCS IIUISIXH YIOCKOHAJICHHS HOPMAaTUBHOI 0a3m st 3a0e3NedeHHs cTablIbHOCTI OaHKIBCHKOI
CHCTEMH B yMOBaX Cy4acHHUX BHUKIIMKIB.

BukJiag ocHoBHOro marepiadi. [Tepes TuM sik 31HCHUTH aHAJI3 YUHHOTO Ta PETPOCIIEKTUBHO-
IO 3aKOHOJABCTBA YKPAiHU sIKe MOKIMKAHO 3a0€3MEeUUTH CTaIUH PO3BUTOK Ta CTAOLIBHICTh OAaHKIBCHKOT
cucteMu YKpaiHU KOPOTKO JIOCIUMO €Taly CTAaHOBJICHHS 3a3HAUCHOT0 3aKOHO/IaBCTBA.

Y monorpadii 3a penakuiero B. B. KoBanenko «baHKiBCbKe peryintoBaHHs 1 HAIVISI: METOIOJIOT1S
Ta MPAKTUKa» BH3HAYCHO MIICTH €TAIliB MPABOBOTO PEryJIIOBaHHS OaHKIBCHKOI MisUTBHOCTI B YKpaiHi.
Tak, Ha [yMKy aBTOPIB JI0 HUX BiJTHOCSATHCS HACTYIIHI:

I eram (1988—1992 pp.) — moyaTkoBuUii pO3BUTOK OAHKIBCHKOTO CEKTOPY YKpaiHu. XapaKTepusy-
€Thcs PUIHATTSIM 3akoHy Ykpainu «[Ipo OaHku Ta OaHKIBCHKY AiSUTBHICTBY, CTUXIHHUM PO3BUTKOM,
HOCTIHHOIO 3MiHOIO Cy0’€KTiB KOHKYPEHTHOTO CEPEeIOBHUILA Ta HOPMATHUBHO-IIPABOBOTO PETYIIIOBAHHS
0aHKIBCHKOI AiSTIBHOCTI,

I eramn (1993-1994 pp.), xapakrepu3yeThesi 3HAYHOKO He;[omporo J10 0aHKIBChKUX ycTaHOB. [0-
JIOBHUM CTPATCriYHAM OPi€HTHPOM GaHKiB OylI0 YTPHMaHHs NO3MII HA PHHKY LUIIXOM 30UIbLICHHS
00iTy KOIITIB, MAKCHMAJILHOTO 3aJTy9deHHs BKJIaIiB BiJl KITi€HTIB;

IIT eramn (1995-2001 pp.) — mOCTYMOBH# PO3BUTOK OAHKIBCHKOI CHCTEMH Ta MOsIBa OAHKIB 3 1HO-
3eMHUM KaritanoM. [TpuitHsaTTs HOBoOI penakiii 3akony Ykpainu «IIpo GaHku Ta GaHKIBCHKY Jisijib-
HiCTbY. BpoBaykeHHS HOBUX TEXHOJOTIH Ta MOCIYT;

IV eran (20012007 pp.) — Oypx1uBUil pO3BUTOK OAHKIBCHKOTO CEKTOPY. AKTHBI3allisl IPOLECiB
mnobanizanii (iHaHcoBOro cekTopy YkpaiHn. CTHMYIIOBaHHS KOHCOJNIIANil Ta YKPYITHCHHS BITUH3HSA-
HOTO 0aHKIBCHKOTO KaIiTaiy;

V eran (kineis 2007 p. — moyarok 2009 p.) — cTpiMKe 3HIKESHHS 00CSTIB pO3BUTKY OaHKIBCHKHX
yctaHoB Ykpainu. [TommpeHHs KpU30BUX SIBUII Ta 301IBIICHHS PiBHS HEJOBIpH 0 OAHKIBCHKOT CHUCTE-
MH. 301IbLIeHHS MiHIMAJIBHOTO PO3MIpy CTAaTyTHOIO KamiTaimy 1o 10 MiH €Bpo;

VI eran (3 nouarky 2009 p. — 10 CbOTOJICHHS) — MiIBULIICHHS BUMOT JI0 JIiSUTBHOCTI BITYU3HSIHHUX
OankiB. JloTpuMaHHs OaHKIBCBKUMM YCTaHOBaMM CTaOlli3allifHUX €KOHOMIYHMX HOpMaTuBiB KMV.
[lepenbayeHo cTBOpeHHs caHaliiiHOro 6aHKy [6, c. 24].
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He 3anepeuyro4n 3anporioHOBaHi aBTOPAMH €Taly rnepioau3aliii po3BUTKY 0aHKIBCHKOT CHCTEMH
B YkpaiHi. 3a3HaunMo, 110 aHai30BaHa MOHOrpadis Oyna omyosikoBana B 2013 poui Tomy nepioausa-
1ist noTpedye OHOBIIECHHS.

Tak, VI eran, Ha Hanry TyMKy Ma€ HACTYITHI 4acoBi paMku — 3 mouarky 2009 — no cepeanHa
2014, BiH 3akiHuyeThCs mianucanusM 16 ceprus 2014 porti Yroau npo acorriaiito Mixk YKpaiHoto, 3 0J1-
Hi€l cTopoHH, Ta €BpornelickkuM Coro30M, €BPONEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €Hepril 1 iXHi-
MU JIep:KaBaMU-4ICHAMH, 3 HIIOI CTOPOHH, 110 PO3I0YAI0 HOBUH €Tal eBPOIHTErpaliiHOro IpoLecy,
B TOMY YHUCJIi 1 GaHKIBCHKOI CUCTEMH.

VII eran (3 cepennnn 2014 — no xinug 2019) — ycs GaHKiBCbKa crcTeMa pe(hOpMy€ETHCS IUITXOM
BIIPOBA/KCHHSI €BPOMEHCHKUX CTAHNAPTIB Y HANPSIMKY CTAJIOr0 PO3BUTKY. [IpHiiMaeThCst psia cTpate-
rYHUX JOKYMEHTIB TakuX sk: Yka3 [Ipesunenra Vipainu Bin 12 ciunst 2015 poky «IIpo Crparerito
cTanoro po3BUTKY «Ykpaina — 2020»»; IToctanosa Ilparninus HarmioHansHOro 0aHky YKpaiHu Bif
18.06.2015 poky Ne 391 «IIpo 3arBepmxerns KomriekcHOT porpaMu po3BUTKY (DiHAHCOBOTO CEKTOPY
Vkpainu 10 2020 poxy».

VIII eran (3 kinug 2019 — o mororo 2022) — po3noyara podoTa 3 MUTaHb IMTiATOTOBKU Ta BIPOBa-
JUKEHHS CTpaTerii po3BUTKY (piHaHCOBOro ceKTopy Ykpainu 10 2025 poky, sika Oyiia 3aTBep/xKeHa PIILICHHIM
[pasniaas HBY Bix 26.12.2019 Ne 1010-prr (onoBnenns 3arBepmkere 18 6epesns 2021 poky PIT Ne 97-
pi), pitnerssiv HKUTI®P i 27 rpymast 2019 Ne 797, pintennsm BrkoHaBuoi aupekiiii ®T'BDO iz 13 ciu-
Hs1 2020 poky Ne 67, posnopsipkenHsiM Harkomdinmocnyr Bin 14 ciunst 2020 Ne 55 [7]. Tlpuitastuit HoBuit
3akon Ykpainu Bijt 14 rpyans 2021 poky «I1po ¢inancoBi mocimyru Ta (JiHaHCOBI KOMITaHID», SIKUI CKacyBaB
i «IIpo ¢iHaHCOBI OCITYTH Ta epiKaBHE PEryIIOBAHHS PUHKIB (hiIHAHCOBUX MOCITYI».

IX eran (srotuii 2022 — 1o TenepinHii yac) — y 3B’ 3Ky 13 IOYATKOM BiiHM MiX pociero Ta Ykpa-
THOIO Ta BBEJICHHSIM TIPABOBOTO PEXKUMY BOEHHOTO CTaHy, OaHKIBChKa CUCTEMa 3a3Haja CyTTEBUX 3MiH.

OTxe, 3aIPONIOHOBAaHA TIePioIU3allisi CTAHOBICHHS CTAaJOTO PO3BUTKY Ta CTaOITBHOCTI OaHKiB-
ChKOI CHCTEMH YKpaiHH JIO3BOJISIE MPOCTEKHUTU KIIFOUOBI eramnu ii Tpancdopmallii, BUSBUTH OCHOBHI
YHMHHUKH, 10 BIUTMBAJIH Ha il PO3BUTOK, Ta BU3HAYNTH HANPSIMKHU BIOCKOHAJICHHS PETYJISATOPHOT MOJTi-
TUKH 3 ypaxyBaHHIM Cy4yaCHHUX BHKIIHUKIB 1 MOTpeO ekoHOMikK. ToMy naini Hamu Oyje OiibIl IeTalbHO
[IPOaHaJIi30BaHi OCTaHHi []Ba €TaIH.

V¥ tpagni 2019 poxy HBY, HKUII®P, Haukomdinmnocnyr, ®I'BOO ta Mindin ningnucamu Memo-
PaHIyM TIPO B3aEMOPO3YMIHHS Ta CIIBPOOITHHIITBO 3 MUTAHb ITiITOTOBKH Ta BIIPOBA/DKEHHSI CTPATerii po3-
BUTKY (piHAHCOBOTO cektopy Ykpainu o 2025 poky (mami — Crparerist). Po3po6nennst Crparerii TpuBajio
npoTsroM maiike Bchoro 2019 poky. Perymstopu dincexropy npesenrtysaiu Crparerito 16 cigns 2020 poky.
[Tiznime pitnenHsiM Pagu 3 pinancoBoi crabinbpHOCTI Bij 13 rpyaus 2019 poky Oyito CTBOPEHO MIKBIIOMYHI
Kowmiter 3 piHaHCOBOTO PO3BUTKY sl CKOOPIMHOBAHOT peatizallii 3aX0/IiB JJOPOXKHBOI KapTH, 3a0€3MeUEHHS
MoHiTopuHry Ta oHosieHHs1 Crparerii. I1pu Komiteti ctBopena Koncynbrarneha miardopma 3a ydacTio
IPEICTAaBHUKIB PUHKY Ta IPO(LILHUX EKCIIEPTIB, SIKa CKIIMKA€ThCS KijIbKa pa3iB Ha pik [7].

Pedopma ¢inancoBoro cekropy Ykpainu, 10 3AiHCHIOBaNacs 3a aKTUBHOT MIATPUMKH MiXKHa-
pomHuX (iHAHCOBHX Oprasizaiii, crpusiia MakpodiHaHCOBIH cTabumizalii Ta 3MIITHEHHIO CIPOMOXK-
HOCTI PEryJISATOPIB Ta YYaCHHUKIB (JiIHAHCOBOTO PHHKY MPOTUCTOSITH KPU30BUM siBUIAM. Pedopmu, Bu-
3HaueHi B KomriekcHii nmporpami po3BUTKY (iHaHCOBOTO cektopy Yipainu 10 2020 poky ta Crparerii
PO3BHUTKY (piHaHCOBOTO ceKTopy YKpainu g0 2025 poky, 1110 peaizoByBalIuCs peryisaropamMu (piHaHCO-
BOT'O CEKTOpY, CIPSIMOBaHI Ha TOIOJIAHHS CUCTEMHUX Mpo0ieM y (iHaHCOBOMY CEKTOpi Ta po30ynoBy
MOBHOLIHHOT'O PUHKOBOI'O KOHKYPEHTOCIPOMOXKHOIO CepeloBuIla 3rigHo 31 cranaapramu €C. 3okpe-
Ma, IPOTATroM OcTaHHIX pokiB HBY pa3om i3 MikHapomTHHMU MapTHEpaMu MPaIoBaB HAJ PO3poOIIeH-
HSIM 1 BIIPOBAKCHHSIM HOBHX HOPMATHBHMX aKTIiB II[OJI0 KAlliTaly Ta JIIKBIHOCTI, SIKi BiJIOBIIalOTh
esporneiicekiii cucremi CRD/CRR, 3 MeToro cripusiHHs (iHAHCOBIH CTabIIBHOCTI Ta CTIHKOCTI yKpaiH-
CbKOT OaHKIBCHKOT cucTemH [8].

YMOBHO Iepioan3anis NpoBeaeHHs pedopMu BUMNISAAE HACTYITHUM YHHOM:

— meplie oHOBJIEHHA B O6epesHi 2021 poky Bkirodano posmupenHs Crparerii Ha 1 iHaukaTop,
5 HOBHIX 3ax0iB Ta 23 HOBI Aii, aKTyalli3allilo JOPOKHBOT KAPTH, @ TAKOXK ITOMOBHEHHS MEPEITiKy BIIPO-
Ba/DKyBaHUX akTiB €C;

— HaJ apyruM oHosJeHHsAM Ctparteril npencTaBHUKH QiHaHCOBUX perynsropis, [IOBB, punky
(hinaHcoBUX mocyT npaitoBain mpotsarom 2021 poky. 18 mortoro 2022 poky Bindymacs 3ycTpid y4ac-
nukiB KoncynsraruBHoi miardopmu, mig gac sikoi OyIu MOTofXKeHi Npono3uIii 10 APyroro OHOBICH-
us Crparerii. ¥ I xBaprani 2022 poky Oyio 3amiaHoBaHe iX Moro/pkeHHs KomireTtoM 3 ¢iHaHCOBOrO
PO3BUTKY, 3aTBEP/KEHHs Ta IyOuikauis oHoBieHoi Crparerii, pore BilicbkoBa arpecis pocii npoTu
VYKpalHu BHECIIa KOPEKTUBH Y TUIaHHU,
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—y TpaBHi 2023 poky Pana 3 ¢inancoBoi cTaGIbHOCTI NpUAHSIA PIIICHHS 100 PO3POOICH-
HS1 HOBOI CTparerii po3BUTKY (hiHAHCOBOIO CEKTOpY YKpaiHU 3 ypaxyBaHHSM aKTyaJbHUX ILiJiel Ta 3a-
BJlaHb, BUKIMKAHUX BiCHKOBOIO arpecieto pocii npoTu YKpaiHu, Ta CTBOPEHHS MIXKBifoMuoi po6ouoi
TPYIH 33 YYacTIO yCTAaHOB-BUKOHABIIB JUIA ii po3pobienHs [7]. Crpareris po3poliieHa sk 6e3cTpoKo-
BUI TOKYMEHT, BOHA JIi€ JI0 3aBEPIICHHS BUKOHAHHS 3aIUTAHOBHUX 3aXO0/iB Ta MeperyIsIJaTHMEThCS B pasi
BUHUKHCHHS 3HAYHUX 3MiH 30BHIIIHIX YMHHUKIB. Kpim Oe3nocepeHix 3aX0/iB, 110 nependadaTuMyTh-
cs1 B Crparerii (mpsiMi 3aX0/i1), BOHA TaKOXK MOXKE MICTUTH TIOCHJIAaHHS Ha 3aXO/IM, BU3HAYCHI 1HIIMMHU
JOKYMEHTaMU CTPATeridyHoro Xapakrepy (BiacuibHi 3axonu) [8].

IMapanenbHo 13 3alIpoOBaIKEHHSIM BOEHHOTO cTaHy B Ykpaini, HBY Oyno npuitnsro IloctanoBy
Bix 24 motoro 2022 poky Ne 18 «IIpo po6oTy 6aHKIBCHKOI CHCTEMH B IIEPioJ] 3aIIpOBAKCHHS BOEHHOTO
crany» [9]. Llum JOKyMEHTOM MOYABCS MPUHIUIIOBO 1HIINI MOPSIIOK AisTIBHOCTI (PiHAHCOBOT CHCTEMHU
B HOBHX yMOBax. 30KpeMa, BCTAHOBJICHO, 1[0 Ha OaHKH MOKJIAICHO 000B’ 130K 3a0e3neuyBaTu Oe3-Te-
pebiliny poOOTy BCiX BiJUIiJICHb, 32 YMOBH, IO BiJICYTHS 3arp0o3a >KUTTIO Ta 3/10poB 1o Jtoneit. Oxpim
TOro, OaHKW MOBHUHHI 320€3MEUYUTH BUILHUI TOCTYII KIIEHTIB O ceHPOBUX CKpUHBbOK. OOMEKEHHS Ha
0e3roTiBKOBI paXyHKM He HaKJIaJaroThCsl, a OaHKoMaTH Oe3nepeOiliHo MiAKPIMIIOI0ThCA TOTIBKOBUMU
KOLITaMH, B TOMY 4HUCIIi uepe3 Oe3nocepennto minrpumky HBY [10].

3 METOI0 MOAANBIIOTO MiATPUMAHHS HAJIGKHOTO PIiBHSI JIIKBIIHOCTI B OaHKIBCBKIil cuctemi [Ipas-
niHHs HarioHanbHOTro 0aHKy yXBaJIMJIO Taki PillIeHHS: |) MPUITHHUATH TPOBEACHHS TSH/EPIB i3 pO3MIIIICH-
HS1 ICTIO3UTHUX cepTh(ikaTiB CTpOKOM Ha 14 HiB; 2) Haaui 3/1iHCHIOBATH TCHICPH 3 HaJTaHHS pediHaHCy-
BaHHs 0aHKaM, y TOMY YHCII OIaHKOBOTO, B Meax nocranosu [Ipasninas HBY Bin 24 mororo 2022 poky
Ne 22 «IIpo 0coOIMBOCTI MATPUMAHHS JIKBITHOCTI OaHKIB y mepiox Aii BoeHHoro crany» [11]. Tennepu
OTOJIOLTYBATHMYThCS 3aJIEKHO BiJl PO3BUTKY CUTYalil (3apa3 BOHU Bi0yBatoThCs 110/1€HHO) [12].

KpiM 3a3HaueHUX HOPMAaTUBHO-IPABOBUX akTiB, HauioHanpHuil OGaHK VYKpaiHM 3aTBEpIuUB
Konrerniito BikpuToro 6ankinry [13], 1o BU3HAUae HAMPSIMH PO3BUTKY, JTOPOXKHIO KapTy Ta OCHOB-
HI BUMOTH JIO BIIPOBAJKECHHS B YKpaiHi BijikpuToro 0ankinry (Open Banking); 3a3HaucHe HaONMxkae
YKPAiHCBKH IIATDKHAI PUHOK JI0 €BPONCHCHKOIO 1e Ha OMH KPOK. BikpuTnii 6aHKiHr nepebadae
CTPYKTypOBaHHuii i GesnedHuii 0OMiH JaHNMK MK HaJaBaqyaMy [UIaTDKHUX HOCIYT yepes Biakputi API
(Application Programming Interface). OcHOBHA nepesara Takoro 0OMiHY — HaJIaHHSI MOXKJIMBOCTI KO-
pucTyBadaM (hiHaHCOBHX ITOCIYT OOMPATH 3pyYHHHI Ta Cyd4acHUH crIociO BUKOPUCTAHHS CBOIX paxyHKIB,
a jus Oi3Hecy — OTpUMAary OiIbIIe MOXKIIMBOCTEH JUISl PO3BUTKY CBOIX pilieHb. OCHOBHUMH TE3aMH
Konuenuii € HacTymHi: po30y10Ba HOBOT €KOCHCTEMH MIPU3HAYEHA IS PO3POOICHHS Pi3HOMAHITHIIINX
Ta NpUBAOIUBIMIMX JJIS KII€HTIB INIATDKHUX MPOAYKTIB Ta MOCIIYT; OaHKY Ta 1HIII Ha/laBadi MIaTHKHUX
HOCJIYT MaloTh BigkpuTH cBoi API [y HanaBa4iB He(hiHAHCOBUX IUIATDKHMX IOCIYT 3 METOIO OTPH-
MaHHS JIOCTYIy J0 BiIOMOCTEH 3a paXyHKOM KOPHCTyBada; KOPUCTYBadi MAaTUMYTh MOXKJIABICTD e(eK-
THBHIIIE KOPUCTYBATUCS CBOIMH KOIITaMHU, BUKOPUCTOBYIOUH KOHCOJIIOBaHYy iH(OpMAIli0 B OTHOMY
IUIATIKHOMY 3aCTOCYHKY PO PyX KOINTIB Ta iX 3aJUIIOK Yy pi3HUX (DiIHAHCOBHX YCTAaHOBAX; HA BiIMiHY
BiJl TPaAMLIIHHOTO OAHKIBCHKOTO OOCITYrOBYBaHHS, BIIKPUTHI OaHKIHT 3iiICHIOE €(EKTUBHUI OOMiH
iH(opMalIi€lo 3a MONEPETHBOIO 3000 KOPUCTYBAa; 3 BISATHCS HOBI MOXKIIMBOCTI JUIsl PO3BUTKY €KO-
CHCTEMH ILIATIKHOTO PUHKY, 3pOCTE PIBEHb KOHKYPEHILIT Cepej| #oro ydacHuKiB [14].

YXBajeHO HOBY peaxuiio 3akony «IIpo kpeauTHi crinkm» [15], sika posmmpioe nepenik oci6,
SIKI MOXKYTB CTaTH WICHAMH KPEIUTHHX CIIUIOK, 32 PaxyHOK FOPHTHIHAX oci6. HoBuii 3akoH Takox
YIOCKOHAIIOE BUMOTH JI0 CTPYKTYPH KalliTaly KPEeAWTHOI CIIUIKH, 11 KOPIOPAaTHBHOTO YIPABIiHHS Ta
BHYTPIIIHBOTO KOHTPOJIFO. [TOBHOBaKEHHSI MiXK OpraHaMH YIIPABJIIHHS BIATENEp YiTKO PO3MOJIJICHI.
TakoX BCTaHOBIIOIOTHCS OOMEKEHHSI Ha CyMillleHHsl okpeMux (yHKIiil. Kpim Toro, 3akoH BU3Ha4ae
BUMOTH JI0 A1JI0BOI pemnyTauii Ta npodeciiinoi mpuaaTHOCTI KepiBHUKIB KPEJUTHHUX CIILIOK, 1110 3HU3UTh
PU3HUKU ISl (PIHAHCOBOIO CTaHY KPEAMUTHOI CIIUIKU Ta 3aXUCTUTh IHTEpECH ii yJyacHUKIB. 3aKOH TaKOX
nependadae qudepeHIianiio JineH3ii Ha cTaHapTHY (HaJaHHs (GIHAHCOBHX ITOCIYT 3 KPSAUTYBaHHS Ta
3aJTy4YCHHS BiJl CBOTX UJICHIB KOIITIB i 0aHKIBCHKUX METAIB) Ta CIIPOIICHY (JIHIIE KpeIUTyBaHHs ). Boa-
HOYAC KPeAUTHA CIIIIKa, 32 Oa)KaHHSIM, 3MOKE HaZ[aBaTH TIOCITYTH 100 rapaHTiid, TOPTIBIi BAIIOTHUMHU
LHIHHOCTSIMH, JIesIKi 3 (JIHAHCOBMX IUIATIKHUX MOCIYT, CYIPOBIJIHI, TOCEPEIHUIIBKI Ta KOHCYJIBTAIlIHHI
nocayru [14].

Ha BukoHaHHs IpUHHATOTO 3aKOHY TOCTaHOBOKO IMpasninus HanionansHoro 6aHI<y YKpainu Bij
02 mmororo 2024 poxy Ne 15 Gy:o npuiinsTo «Ilo0kKeHHS PO BAMOTH JI0 CHCTEMH yNPABIIHHS KPEHT-
HOIO CITUIKOKO». METO0 1(bOT0 IOJIOKEHHS BU3HAYCHO: IIJABUIICHHS ¢(EKTHBHOCTI KOPLIOPATHBHOIO
YIPaBIiHHS B KPEIUTHUX CITIJIKAX [UISIXOM OpraHi3amii CHCTEMH YIPaBIiHHS, CHCTEMH BHYTPIIIHBOTO
KOHTPOIIIO, CUCTEMH YIPABIIHHS PU3UKaMH, (PYHKIIIi BHYTPILIHBOTO ayJUTy B KPEAWTHHUX CIIUIKaX Ta
BHM3HAUa€ BUMOTH I1[0JI0 OpraHi3allii Ta QyHKIIIOHYBaHHS €(PEKTUBHOI CHCTEMH YIIPABIIHHS KPEAUTHOIO
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CIIJIKOO, BKJIFOYAIOYM BMMOTH ILOJI0 MPO30POCTI OpraHi3amiiHOi CTPYKTYpH 3 YiTKHM PO3MOALIOM
000B’sI3KiB Ta HOBHOBa)KCHb OPraHiB YIPaBIIiHHSA Ta KOHTPOIIO, €(hEKTUBHOCTI CUCTEMH BHYTPILIHBOIO
KOHTPOJTIO [CYKYIHICTD 3aXOJiB 3 YIPAaBIiHHS PHU3UKaMH, KOHTPOJIIO 33 JOTPUMAHHSIM HOPM (KOMILIa-
€HC), BHYTPILTHBOTO aylUTYy |, HAJIGKHOTO PIBHS CUCTEMHU CTPUMYBaHb Ta IpoTuBary [16]. V 3a3HaueHiit
MMOCTAHOBI MepeadauYeHU MEXaHi3M KOHTPOJITIO 338 PU3MKAMH, 1[0 CYTTEBO TOCHIIIOE CTIHKICTh KPEIHUT-
HUX critok. Kpim Toro, feTanbHO MpomnKcaHi Mpoleaypyu KOHTPOIIO 3a iX JisUIbHICTIO, @ caMe BH3HA-
YCHI: «BHYTPILIHIA ayJUT», «BHYTPILIHIA KOHTPOJIbY, «BHYTPIIIHS ayJUTOPChKA MEPEeBipKa», «MOHI-
TOPHMHI PU3HKY». A TaKOXK BU3HAYCHI Cy0’€KTH 3a3HAYCHOTO KOHTPOJIO — HIAPO3ALI 3 yIPABIiHHS
PHU3UKaAMU», «n1)1po3z[1n 3 KOHTPOITIO 32 IOTPUMAHHSAM HOPM (KOMILITA€HC)», «ITiIPO3/ia BHYTPILIHBOTO
ayJIUTy» Ta «TOJIOBHHUI BHYTPILIHIN ayIUTOP» H «30BHIIIHIN ayTuTOP».

Taknum 9uHOM, TIpOBeNieHe peOpMyBaHHS IHCTUTYTY KPEIUTHHX CITIIOK JO3BOJIUIIO PO3IIMPUTH
PUHOK (DiHAHCOBHX MOCIYT, 30KpeMa aHaIi30BaHUM 3aKOHOM JI03BOJICHO KPEAMTHHUM CITIIKAM TPUHMATH
BKJI/IM (JICTIO3MTH) BiJI CBOIX WICHIB, 1110 CIIPHUSITUME TiIBUIICHHIO TXHOT KOHKYPEHTOCIPOMOXKHOCTI
Ta (iHaHCOBOI CcTiKOCTI. BCcTaHOBNIEH] WiTKilII BUMOTH JI0 ASUTBHOCTI KPEIUTHUX CIIJIOK, L0 ITiJBH-
LIy€ MPO30pPiCcTh IXHBOI pOOOTH Ta 3aXUILAE IHTEPECH BKJIATHHUKIB. 3aKOH Mepe0aunB MEXaHI3MH 3aXH-
CTYy NpaB WICHIB KPEAUTHHX CIILJIOK, 10 MiJIBUIILYE JOBIPY 10 UX YCTaHOB.

OpnHak, K BKa3yloTh (axiBii NpuitHATTs 3akoHy Ykpainu «IIpo KpeauTHi crijikm» — 1e He ¢i-
Hill, & JINIIE TT0YaTOK HOBUX 3MiH. Tak, TUPEeKTOp AenapTaMeHTy METOIOJIOTIT PEery/TFOBaHHs TisTIbHOCTI
HeOaHKIBChKUX (hiHaHCOBHUX ycTaHOB HamionansHoro 6anky Ykpainu C. CaBuyk BBaXkae, 1110 HEOOXIi/I-
HO JIO3BOJIUTH: «4JICHAM KPEIUTHUX CIIJIOK MAaTH IUIATIKHI KApTKH, €MITOBaHI KPEIUTHUMHM CITiJIKA-
MH, a CIIIJIKA BeJa TaKi paXyHKH Ta OTpHUMyBaja J0XiJ 3 IuaTixHUX nociyr» [17]. Takox, HeoOXiqHO
BHECTH 3MiHU Yy npodinbHuil 3akon Ykpainu «IIpo cucrteMy rapaHTtyBaHHs BKJIAAIB (i3H4HUX OCiO»,
a HBY sk perynsatop Mae po3poOutu npasuia [18] 3 MeTO0 3aXUCTy 4IEHIB KPEAUTHUX CIILIOK B pasi
OaHKPYTCTBAa OCTAHHIX Ha PiBHI i3 BKJIQAHUKaMK OaHKiB. Taka MpakTUKa 3MIIIHUTh HEOAHKIBChKUM (i-
HAHCOBHI PUHOK YKpaiHH, J03BOJIUTH KPSTUTHUM CITLIKaM OLIbIIE KPSIUTYBATH MAJICHBKUX (epMepiB
i MAnpUeMCTBA. 3a MPOrHO3aMH EKCIIEPTIB, 3aBSIKU IIbOMY BKJIAIU B KPSIUTHUX CITIIKAX 301IBIIHTHCS
BIIBiUi MPOTSATOM MEPIIUX YOTUPHOX POKIB 3allPOBAKCHHS CUCTEMH rapaHTyBaHHs [18].

Ha nmowarky 2024 poky BBeZieHO B 11it0 3akoH Ykpainu «IIpo crpaxyBanns» (3akon Ne 1909-1X),
sikuii Oynto mpuiiHsTo e y mucronani 2021 poky Ha saminy 3akony Ykpaitn «IIpo crpaxysaHHs»
1996 poxy. HoBuil 3aKoH CyTTEBO BiIPI3HSETBCS BiJl NONEPEAHUKA OOCAIOM Ta 3MICTOM, aKLEHTYI0UN
yBary Ha 3a0e3nedeHHi HJIaTOCl'[pOMO)KHOCTl HpOSOpOCTl Ta J0OPOYECHOCTI CTPAXOBUKIB MO BiIHO-
LICHHIO JI0 KITi€HTIB (criokuBayviB) [19]. 3 #oro npuiHATTAM B YKpaiHi 3alpoBaKYETHCSI HOBA MOJICITh
PEryIIOBaHHs PUHKY CTPaxyBaHHS, sIKa BPAXOBYBaTUME MOJIOKEHHS AUPEKTHB €Bporneiickkoro Coro3y,
MbkHaponHi npunimnu [AIS, cBiTOBI mpakTHKy, sika Oyae peani3oByBaTHCs IOCTYIIOBO MIPOTATOM Hepe-
X1JJHOTO Iepiofy, 1o Oy/ie BU3HAUEHO Iicisl NPOBEJCHOr0 IPYHTOBHOIO aHAJIi3y CTaHy CTPaXOBOIO PUH-
Ky B Ykpaini. CTpaxoBi KOMIaHii HaJeKaTh 10 BUCOKO PU3UKOBUX (hiHAHCOBUX yCTaHOB. [l peanizawii
HOBOi Mozeni HamionanpHuii 6aHk YKpaiHu neperisiiae iCHyo4l peryisiiii Ha puHKY CTpaxyBaHHs Ta
MIPAIIOE HAJl PO3POOJICHHSM MPOEKTIB 3aKOHIB Ta IHIIIMX HOPMATHUBHO-ITPABOBUX akTiB [20; 21].

[I{ono aaMiHICTPaTUBHO-IPABOBUX MEXAHI3MIB sIKi Jep:KaBa BUKOPUCTANA 3 MOYATKy MOBHO-
MacmTaOHOrO BTOPTHEHHS pOCil Ha TepuTopiro YKpaiHu 3 METO CTallni3yBaHHS Ta MOCHUIICHHS CTii-
KOCTi OaHKIBCBHKOI CHCTEMHU — 1I€ BBEICHHS CAHKILIiH 11010 OaHKIBCHKUX YCTAHOB /€ BIACHUKAMH TaKHX
yCTaB, 3-IIOMIX 1HIINX, OyJIM FpOMa/sIHU KpaiHU-arpecopa.

Tak, Hanpukiaz, HauionanbHomy GanKy YKpaiHd HAaJaHO 103BLI HALIOHANI3yBaTH OaHKM Mill-
caHKUiiHMX BiacHUKiB. 3okpema Hauionanbuuii GaHk Ykpaitu yXBaIHB PILICHHS TPO BUBEICHHS
3 punky AT «Cenc Bank»i 3BepHYBCS 10 ypsily 3 TPOIO3HINE0 PO HOro HarioHamizari. Sk nosi-
JIoMIIsIEThesl Ha caiTi HanionaneHOro 6anky Ykpainu, 3a indopmarniero «CeHnc banky», BiacHHKaMu
npsimoi icrotHoi y4acti B banky € ABH Ukraine Limited (Kinp) Ta ABH Holdings S. A. (JIrokcemOypr),
BJIACHUKaMHU OIIOCEPEAKOBaHOI icTOTHO yuacTi — rpoMazsinuH pg ta I3paimo M. Opinman, rpoMaasHUH
pocii ta Jlarsii [1. ABen, rpomansaus pp A. Kocoros. 3a3HaueHi Gi3uuHi 0COOU € OCTaTOUHUMH KITIOUO-
BUMH yYaCHHKaMH B CTPYKTYpi BIacHOCTI 6aHKy. HarioHanbHuUit 6aHK YkpalHy 3 TOCHIaHHIM Ha 3BiT
HesanexHoro ayauropa TOB «PCM Vkpaina» 3a 2022 pik 3a3Hauae, 1110 3B’ 30K BIACHUKIB OTOCEPE/I-
koBaHOi icToTHOI yuacTi B AT «Cenc bank» M. ®pinmana ta [1. ABena 3 pd, IXHs MIATPUMKA il Ta
MOJIITUKH, SIKI 3aTPOKYIOTh TEPUTOPiaIbHIN LIJTICHOCTI, CYBEPEHITETY Ta HE3aJIeKHOCTI YKpaiHH, 3aB-
Jla€ 3HAYHOTO PEIyTalifHOro PU3UKY Ta Ma€ HEraTUBHUHI BIUIMB Ha AiSUIBHICTH OaHKY. AyAUTOP TaKOX
3BEpTAE yBAry Ha BUCHOBKH praBJ‘IiHCLKOFO nepcoHaity GaHKy L1010 HASBHOCTI CyTTEBOI HEBH3HAYC-
HOCTI, sIKa MOXKe TIOCTABUTH ITiJ1 3HAYHUIT CyMHIB CHpOMO)I(HlCTI; GaHKy POLOBKYBATH CBOIO AisUIbHICTH
Ha Oe3mepepBHil OCHOBI Ta TUHAMIKY OKPEMHUX MOKA3HHKIB HOTO MISUTHOCTI, @ TAKOX IMOTIPIICHHS
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IUIAaTDKHOI AUCHUIUTIHY HO3UYAJIbHUKIB OaHKY, 10 BIUIMHYJIO HA HOTo perynsaTUBHUM Kamitall, sSIKUi 3a
niepion 3 1 6epesns 2022 poky no 1 munns 2023 poky 3menmuBces Ha 50%, BOIHOYAC B IHITMX CUCTEMHO
BOXUTMBHX OAHKIB BiH 3arajioM 301U1bIIUBCs Ha 29% [22; 23].

Takox, eBpoiHTerpalliiHIi Tporiec Ta MpUEIHaHHs (iHaHCOBOTO cektopy 10 ESG-crpareriii
CTBOPHB CHPHUSTIMBUN KJIIMAT JUIsl IOKBABJICHHS Oi3Hecy B YKpaiHi He 3BayKaroul Ha TPUBAIY BilHY.
OpHi€r0 3 OCHOBHHUX IepeBar BrpoBakeHHs: ESG-cTparerii, € 10CTyn 10 «3eeHoro» (hiHaHCYyBaHHSI.
Banku, iHBecTGOHAM Ta MIKHAPOIHI OpraHizallii Bce YacTillle HaalTh NepeBary NpoeKTam, sKi Bij-
HOBiAI0Th KPUTEPISIM CTAJIOrO PO3BUTKY. AHaiizyiod poboTy PHHKY, KOMIIAHII, Ki aKTHBHO BIIPOBA-
JuKytoTh ESG-TpakTrKH, 3a3BU4aii MarOTh BHIIY PUHKOBY BAapTiCTh 1 Kpallli piHaHCOBI pesybraru [24].
Hanpuknazn, ESG Crpareris OTP Bank nepezGauae: CTBOPeHHs Ta BIPOBaUKCHHS BCIX CKIIALOBHX
CUCTeMH YIIPABIIHHS COLIaIbHUMH U JOBKUTBHUMH MUTAHHSIMH (TIONITHKA IOJ0 JOBKUIBHHUX Ta COIIi-
QJIbHUX THUTaHb, OKPEMHUI KaHAJ KOMYHIKAIT JJIs 3aliKaBJICHUX CTOPIH, p0o30ylIoBa iHCTUTYIIHHOT Ta
KaJJpOBOT CITPOMOYKHOCTI TOIIO); BIPOBAHKCHHSI YITPABIIIHHS €KOJOTTYHIUMH Ta COIIaIbHUMHU PHU3UKAMU
B IIpoLIeCcax KPEIUTYBAaHHS 1 B YIIPABIiHHS OllepallifHUMK PU3UKAMH; CTBOPCHHS OKPEMUX «3EJICHHUX»
IIPOIYKTIB Ta po30yNOBY BIACHOTO «3€JIEHOr0» MOPT(dess, BpaXoByIOUH 4iTKO BU3HAUYEHI Ta Bepudiko-
BaHi KpUTEPii CTaIOCTI NIPOAYKTIB (Ha JlaHOMY etani — kputepii Sustainable Finance Framework Mare-
puHcbkoro banky, B MaiiGyTHbOMY — KpI/ITepll EU Taxonomy, Climate Bonds Taxonomy Ta Green Loan
Framework Marepuncbroro batky); iHBeHTapu3allilo BUKHJIB IapDHUKOBHUX ra3is baHky Ta po3pobky
3aXOMiB ISl 3MEHILIECHHS BIACHOTO BYIVIEIIEBOTO CIIiy; YIOCKOHAJICHHS HABYAJIBHOI MPOTPaMH LIOL0
ESG ra cranoro po3Butky st Beix npaniBaukis OTP Bank, a Takox iHIi 3ama4i y cdepi 3aXucty J1o-
BKLJUISL Ta COLiaIbHOT BinoBiganpHOCTI banky [25].

BucnoBku. OTxe, MOKHA KOHCTaTyBaTH HACTYIIHE, aJMiHICTpaTUBHE 3aKOHOJABCTBO Y HOpMa-
THUBHO-IIPAaBOBOMY MAaCHUBIi aJMiHiCTPaTHBHO-IIPABOBOTO MEXaHi3My 3a0e3MCYeHHs CTaIoro PO3BUTKY Ta
cTabiIbHOCTI OAHKIBCHKOT CHCTEMH BiJIirpae KIIOUOBY POJIb, ajKe: 1) BCTAHOBIIIOE: MOPSIIOK PeeCTpariii
0aHKIBCbKHX YCTAHOB; BUMOTH JIO iX JisTIBHOCTI; MEXaHI3MHU HATIISAY Ta KOHTPOIIIO; CIIPUSE CTBOPECHHIO
YMOB JIJIsl TIP030poi Ta nepeadadyBaHoi poOoTH OaHKIB, 1[0 € OCHOBOI iXHBOT CTaOUTBLHOCTI; 2) 3a0e3-
TIeYye€ 3aXUCT MPAB KIIE€HTIB OaHKIBCHKOI CUCTEMH, Y TOMY YHCITI BKJIAJHUKIB, IIUISIXOM: 3aIPOBA/IKCHHS
MEXaHi3MiB KOMIIEHCALlil BTpAT; Pery/Il0BaHHs BilNOBiJaIbHOCTI OaHKIB 3a MOPYLIEHHS (hJiHAHCOBUX 30-
0OB’s13aHb; BCTAHOBIICHHS rapaHTiﬁ 0e3MneKu ACTo3uTiB; 3) 31iHCHIOE PEry/IOBaHHS Y KPU30BHX CHTYa-
LLisIX: BBOJITHCS aHTHKPU30BI 3aX0111; 3a0€311e4y€ThCs PECTPYKTYpH3aLlis IPOOIeMHIX OaHKIB; BIPOBa-
JDKYIOTBCSI MEXaHI3MH JIIKBIIaIlii HETUIATOCIIPOMOKHHUX YCTAHOB 13 MiHIMI3aIli€l0 BTPAT JUIsl EKOHOMIKH;
4) n103BOJIsIE IHTETPYBATH MPHHIMITH CTAIOTO PO3BUTKY Y QYHKITIOHYBaHHS OAHKIB IUISIXOM: T ITPUMKH
«3eneHnx» QiHaHCIB; BIpoBaKeHHs ctannaptiB ESG (ekonorivHa, coliaiabHa Ta yIpaBIiHChKa BiJIO-
BiJIaIbHICTh); CTUMYJIOBaHHS iHHOBALIH y (JiHAHCOBUX MOCIyTax; 5) 3aCTOCOBYIOUN aAMiHICTPAaTUBHUI
IIPUMYC, CIIpUsi€ 3a0€3MEUEHHIO CTAJI0r0 PO3BUTKY Ta CTabLIBbHOCTI OAHKIBCHKOI CUCTEMH.
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YJIABMEP M.M.

MOJIEJII (CHCTEMU) OPTAHI3ALIT OPTAHIB AJIMIHICTPATUBHOI FOCTHU L]
V TESAIKAX 3APYBIKHUX KPATHAX

MODELS (SYSTEMS) OF ORGANIZATION OF ADMINISTRATIVE JUSTICE BODIES
IN SOME FOREIGN COUNTRIES

Hasga iHcTuTyTy Kacaii Oyna oQiliifHO Briepiie 3aKpiruieHa y CUCTeMi IPaBOCYIIs
Opanii, a noTiM ii Oy/10 3am03MYEHO MPABOBUMH CHCTEMaMH iHIIMX kpaiH. IIpu xa-
PaKTEepUCTHL NEeperIsly CylOBUX PillIeHb y KacallifHOMY IOpsAKY, Ha Hally AyMKY,
Ba)KJIMBE 3HAUCHHS Mae JIOCIIKeHHs MOJeNell Kacalil B iHIINX KpaiHax 3 MO3uLii Bi-
TYU3HSHOTO JOCBiAYy MOOYJOBH CHCTEMH aJMIiHICTPAaTHBHUX CyXiB. BcTaHoBieHO, mo y
MIPABOBI# CHCTEMI IHIINX KpaiH iCHY€ Bl MOJIelTi (CHCTEMH) OpraHi3allii OpraHiB ajMiHi-
CTPaTUBHOI IOCTHIIi: KOHTHHEHTAJIbHA Ta aHINIOCAKCOHChKA. Bu3HaueHo, mo nodynosa
aJIMIHICTPAaTMBHUX CY/IB B KpaiHax €Bponu € JABOX- ab0 TphOX- piBHEBOI. [lepersia
CY/IOBHX DIllICHb a/IMIHICTPATUBHUMH Cy/lIaM¥ KacallilHUX 1HCTAHIIH 3/1IHCHIOETHCS KO-
nerianbHO. JloBENEHO, 110 Kacallil B IHIIMX KpaiHaX 3A1HCHIOE IOpPUANYHY HEPEBIPKY
CYIOBHUX pillleHb, SIKI OPUIMAIOTBCS aJMiHICTPAaTUBHUMHU CyJaMU HIDKYUX 1HCTAHIIH,
€ HaBUIIOIO (OPMOIO CYIOBOTO TIYMaueHHs Ta 3a0e3NeUeHHs €THOCTI CYHOBOI MpaK-
tukd. OpiHaK, y OiIbIIocTi KpaiH €Bpomnu iCHye BIAMOBIIHUEI aJIMiHICTpaTUBHHUN CYJI
KacalliifHol 1HCTaHIlii, IKHI B TUX 4M IHIIMX KpalHaX MOYKE MaTH Pi3Hi 3a 3MICTOM Ta
o0csiroM MOBHOBakeHHs. He3Baxkaioun Ha pi3HE 3a 3MICTOM 3aKOHOAABCTBO, SIKE PETy-
JIIO€ TTOBHOBA)KCHHS a/IMiHICTPaTUBHUX CYJiB KacaliiiHoi iHcTaHLii B kpaiHax €BpornH,
€1uHUM 00’ e1Hy104UM (aKTOPOM IX (PYHKIIOHYBaHHS B CyIOBil CHCTEMI IHIIMX KpaiH €
3a0e3IEYeHHs] Cy0BOI0 3aXUCTy 3 BUHECEHHSIM OCTATOYHOIO PILEHHS 33 YMOB JAOTPU-
MaHHSM TPUHIIMAITY IHCTAHI[IITHOCTI Ta €JHOCTI CY/IOBOT MPAKTUKU. 3pOOIEHO BUCHOBOK,
[0 y 3apyOiKHUX KpalHax aJIMIHICTpATHBHI Cy[H KacallliHOT IHCTaHIIIT MatOTh Pi3HI 3a
3MICTOM Ta 00CSATOM MTOBHOBA)YKEHHSI, OJIHAK TOJIOBHUM (DYHKIIIOHATBHUM MPU3HAYCHHSIM
1i€i CygoBoO1 iHCTAHIII € IepeBipka 3aKOHHOCTI CyIOBHX PillIeHb, 1110 HAOPaIu 3aKOHHOT
CHJIM Ta BUIIPABJICHHS CY/IOBUX IOMMWIOK. PiIlleHHs, siKi IpUIMAIOTLCS B aIMiHICTpaTUB-
Hill cipaBi KacaliifHOO 1HCTAHII€I0, y OLIBLIOCTI KpaiH, € OCTAaTOYHUMU 1 IIeperisiay He
HUTATal0Th.

Kntouoei cnosa: mooenv, npagosa cucmema, KOHMUHEHMATbHA CUCHIEMA, AH2IOCAK-
COHCbKA cucmema, opeanut AOMIHICMpamueHol ocmuyii.

The name of the institution of cassation was officially first fixed in the justice system
of France, and then it was borrowed by the legal systems of other countries. In our opinion,
it is important to study the models of cassation in other countries from the standpoint of
the domestic experience of building a system of administrative courts when considering
the characteristics of the review of court decisions in the cassation procedure. It was
established that in the legal system of other countries there are two models (systems) of
the organization of administrative justice bodies: continental and Anglo-Saxon. It was
determined that the construction of administrative courts in European countries is two-
or three-level. Review of court decisions by administrative courts of cassation is carried
out collegially. It was proven that cassation in other countries carries out legal review
of court decisions made by administrative courts of lower instances, is the highest form
of judicial interpretation and ensuring the unity of judicial practice. However, in most
European countries, there is a corresponding administrative court of cassation, which

© VJIbBMEP M.M. — kaHAu/ar IOpUAMYHUX HAyK, CTapiivii HaykoBHii criBpoOiTHHK (HaykoBo-
JIOCIHITHUN 1HCTHTYT TyOniuHoro npasa) https://orcid.org/0009-0008-7685-7728
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in some countries may have different powers in terms of content and scope. Despite
the different content of the legislation that regulates the powers of administrative courts
of cassation in European countries, the only unifying factor of their functioning in the
judicial system of other countries is the provision of judicial protection with the issuance
of a final decision under the conditions of compliance with the principle of instance and
unity of judicial practice. It was concluded that in foreign countries the administrative
courts of the cassation instance have different powers in terms of content and scope,
but the main functional purpose of this judicial instance is to check the legality of court
decisions that have gained legal force and to correct judicial errors. In most countries,
decisions made in an administrative case by the cassation instance are final and not
subject to review.

Key words: model, legal system, continental system, Anglo-Saxon system, bodies of
administrative justice.

Betyn. SIkmio 3BepHYTHCS 10 €THMOJIOTIT MMOHATTS «Kacallisi», TO BOHO TIOXOJHUTH BiJl ITi3HBOJA-
THHCBKOTO CJIOBA «cassatio» — BiIMiHa, 3HUIICHHSI, SIKE YTBOPHIJIOCS BiJl JATHHCHKOTO qUAassoO — pO30H-
Balo, pyiiHy10. [HIIMMU CIOBHMKAMH MOHATTS Kacallisl TIIyMaqUThCs MMO-pi3HOMY: 1) sIK IpouecyaabHa
JUSUTBHICTD B NPaBi, 110 BUPAKAETHCS Y TEPEBIpLi BUILECTOAIMME CyAaMH 3aKOHHOCTI Ta OOIPYHTO-
BaHOCTI TIOCTaHOB CY[Y, sIKi HaOpanu a6o He HaOpanu 3a 1806 p. 3aKOHHOI CUITH; 2) TIeperisi, BiiMiHa
CYAOBOTO PIllICHHS BUIIECTOSAIION0 1HCTAHIIIEI0 3 IPHYUH NOPYIICHHS 3aKOHIB 00 HEOTPHMAaHHS IIpa-
BUJI CyJOYHMHCTBA HIDKYOIO IHCTaHIi€I0; 3) mepeBipka BUIINM CyIOM 3aKOHHOCTI Ta OOTPYHTOBAaHOCTI
pillieHb Cy/iB, 1110 Habpau 3akoHHOT cuin [1].

Hasga incTuTyTy Kacaii Oyia odimiiiHO BIepiie 3akpiruieHa y cucremi mpaBocyus Ppaniiii,
a TIOTIM ii OyJI0 3aM103MYEHO MPABOBUMH CUCTEMAaMH THIIUX KPaiH.

Bracninok penenuii puMchbKOro MpruBaTHOTO MpaBa KacaliiiHe cy104uHCTBO 3’ siBuiocs y Opan-
il y 17 ct. CnoanKy cnpasu neperisiana Paxa Kopous, a y 1790 p. Gyino CTBOPEHO Kacaliiaui cyx,
sIKKi OyB HaJLICHUI TIOBHOBAXKCHHAMY BIAMIHSTH IPUTOBOPHU Ta PILLCHHS, HE 3MICHIOIONH CyI0BOIO
posrisiny crpasy. IlifcTaBHUM Ui HePerisiLy PilliCHHs CIlyryBaild HOMHIKH Y (aKTax, HesiCHICTh pi-
[IEHHSI, HEY3TO/KEHICTh HOTO CKJIQJOBHX YacTWH. KacamiiHuil cyn ckiamgaBesl 3 TPHOX Mayar — 3 IH-
BUJIbHUX, KPUMIHAJIBHUX CIIPaB Ta 10 pO3MIIsAy ckapr [2].

Kacauiiiauii cyn — BuIa cynosa iHCTaHILIs, 3A1HCHIOBAB MEPEBIPKY CYIOBOTO PILIEHHS TIIBKH
3 TOUKH 30py JOTPUMAHHS HOPM IIpaBa, TOII SIK Cy[IU anessuiiinol incTaHuii, B SKOCTI cyaiB Apyroi iH-
CTaHI1, TePeIAAAIHN CIIPABH 10 CYTi, PO3MISIAI0OUH K TUTAHHS (aKTy, TaK | MUTaHHS [IPpaBa, JOIyCKa-
I04H TIPH IFOMY HPECTAaBICHHS HOBHX JOKA3iB, 3/IIICHIOIOUH IX IepeBipKy i omiHKy [3].

besymoBHO, nocBin ®paHuii cripaBUB BILUTHB Ha CYAOBI CHCTEMH IHIIUX KpaiH, Ha Ti MOJOXKEHHS
CTOCOBHO Kacal[iifHOTO MPOBAJKEHHS, SIKi ChOTO/IHI ICHYIOTh B iX CYIOBHX CHCTEMaXx 1 sIKi Teperium
B iX a/IMIHICTpaTUBHE CYJIOYMHCTRO.

AHaJIi3 ocTaHHIX AocaigKeHb i myOaikauiii. ¥ nporeci 1ocmiIKeHHs IUPOKO BUKOPUCTOBYBa-
JIMCS IOCB1J 1 BIIIOBI/IHI 3HAHHSI BUCHUX 1HIIHX Tajly3ei [IPpoLeCcyalbHOro paBa, IPUCBIYE€HI OKPEMHUM
npobnemMaM meperiaay CyA0BUX pillleHb, 30kpeMa: A. B. Aunpymka, C. B. Bacunbesa, C. B, ['mymenko,
B. B. Komapoga, B. A. Kpoiitopa, /I. M. [Iputuku, M. K. Tpeymrikosa, C. 5. @ypcu, M. 1. LHltepana
Ta 1HIIUX.

MeTo10 cTaTTi € TOCIIPKCHHS MOJIeNel Kacallii B IHIINX KpaiHaX 3 MO3HUIiT BITYM3HIHOTO J10C-
BiJly IOOY/IOBH CUCTEMH aIMiHICTPATHBHUX CYIIiB.

Buxuiag ocHoBHOro mMarepiasy. IIpu xapakrepucTHLI epervisily CyIOBUX PillIeHb y Kacalii-
HOMY TOPSZIKY, Ha Hallly IyMKY, BaXJIUBE 3HAUEHHs Ma€ JNOCIIKEHHs MOJiesiel Kacawil B iHIIMX Kpai-
Hax 3 MO3ULI] BITYUU3HIHOIO JOCBiNY NOOYI0OBU CUCTEMHU aIMiHICTPATUBHUX CYJIB.

B npaBoBiii cucTeMi iHIKMX KpalH iCHYe JIBi MOJiei (CHCTeMHU) OpraHizallii OpraHiB aaMiHiCTpa-
TUBHOI FOCTHIIII: KOHTHHEHTAJIbHA Ta aHIVIOCAKCOHCHKA.

VY neprkaBax aHIIOCAKCOHCHKOI (IPEIEAEHTHOT) CHCTEMH MIPaBa OBHOBAXKEHHS 1010 PO3IILSILY
M030BiB MPOTH aaMiHiCcTpauii HajexaTh 3aranbHuM cynam (Benuka Bpuranis, Kanana, CIIIA).

Hopsin 3 3araneuumu cynamu y Bennkiii bpuranii icHye wimii paj cnemiaibHuX Oprauis, mo
MAIOTb Ha3By — TPHOYHaJIH, i sIKi BUKOHYIOTb 5K YIPABIIHCBKI, TaK 1 cynoBi pyHkuii. I1i opranu Takox
MalOTh Ha3By «KBa3iCyIOBUX», OCKLIBKH HPH PO3IVIAL CIIPABH BOHM BCTAHOBIIOIOTH IUTAHHSA (DaKTy
1 TIOTIM 3aCTOCOBYIOTB JIO HHOTO TIPABOBI HOPMH.

AnMiHICTpaTHBHI TPUOYHAIN PO3IVISIIAIOTH Y paMKaX BCTAHOBJICHOT KBa3iCyIOBOT MPOLICAYPH a1~
MiHICTPATHBHO-IPABOBI CIIOPH MK TPOMaIsTHAMK 200 FOPUIUYHIMHU 0c00aMH, 3 OZIHOTO OOKY, 1 OpraHaMu
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ympasiiHHs 3 iHmoro. [Ipoueaypa po3misioy IUX Cynepedok 341HCHIOEThCS. B OCOONHBIH MpoLecyanbHil
(dopmi, HEOIMIHHAM 3MICTOM SIKOi € JOTPUMaHHs TaKUX TPAIULIHHUX IPUHIUIIB IPOLECY K IIACHICTS,
3MarajibHICTh, 0€3M0CEPENHICTh, MOXKIIUBICTh OCKAPIKEHHS IPUIHATOrO pilleHHs 1 iH. [4].

Hanx agMiHicTpaTuBHUMHE TpUOyHATaMHU CTOITh HAIVISIIOBUI opraH — HarioHansHa paja aaMiHi-
CTpaTHBHUX TPUOYHAIB, sIKa € KOHCYJITATUBHUM OPIaHOM TIPH YPsi/i 1 Ma€ MpaBo KOHTPOJIIO 1 HATIISTY
32 pOOOTOK HMIKYECTOSYMX TPHOYHAITIB.

J10 KOMIIETEHIIIT I[LOr0 OpPTraHy BXOAWTh y3arajlbHEHHS MPAKTUKHU JIsUNIHOCTI TpUOYHAIB, i~
TOTOBKA JIONOBiJeH i3 CrHeliaJbHUX MUTaHb OpraHizawii i AisUIBHOCTI TpuOyHaiB, BUBUCHHS IHUTaHb
1 po3poOka pexoMeHAalil 3a aAMiHICTPaTUBHOIO MIPOLELYPOI0, BKIIOUAIOUM aMiHICTPATHUBHI PO3CIi-
nyBaHHA [4].

II{o cTocyeThCsl KOHTUHEHTAIBHOT CHCTEMH OpraHi3ailii OpraHiB aJMiHICTPaTHBHOI OCTHIII, TO
BOHA CKJIaJIA€THCS 3 JIBOX MOJIENel opraHi3ailii CyJI0BOro BUpPIIICHHS aMiHICTpaTUBHUX criopiB. OauH
3 HUX BTUICHHH Y OUIBIIOCTI PO3BUHYTHUX KpaiH KOHTHHEHTAJILHO-EBPOIICHCHKOT (CTATyTHOT) CHCTEMHU
npasa i nependavae iCHyBaHHs y MEXax CyJ0BOT BJIaJi OKPEMOT CIIeIiai30BaHOl T1IJIKH aJIMIHICTpaTHB-
Hux cyniB (®panuis, Himeuunna, Itanis, [Tonsima, Typeuuuna) abo crenianizoBaHUX aJMiHICTpaTHB-
HUX Najiar y CTpyKTypi 3aranbHux cyaiB (Icnanis, Hinepnanau, HBeiinapis). be3ymoBHOO IepeBaroro
TaKol MOZIENI € MPO(ECiOHANI3M i TOCBITUEHICTh MPOGEeCIHHUX CY/IiB, BUXOIIUH 3 IXHBOT YiTKOT CIeLi-
amizanii. OCOOMUBICTB 1i€T MOJIEII MOJISITAE TAKOXK B ICHYBaHHI OCOOJIHBOT MPOIEYPH PO3IISAY CylAaMu
aJIMiHICTpaTUBHUX crpas [5, ¢. 11-12].

KnacuyHuMu mipukiazamMu MOJENI, sika nependavyae iCHyBaHHS CIICIalli30BaHUX aJIMiHICTpa-
THBHHUX cyliB, € @panuis i PeneparusHa Pecnybnika Himequnnu. ®paniy3bka aMiHiCTpaTUBHA I0C-
THULS Ma€ Y He HalaaBHilIe KopiHHs. [ craHoBieHHs carae kinnsg X VIII cromitrs.

AnmizicTparuBHa octuis Opanuii € caMOCTIHHOIO T'JIKO0 MPAaBOCYAJIS, BITOKPEMIICHOIO Bif
CHCTeMH CYAIB 3arajbHOI IOPUCIUKII i OpraHiB BUKOHABYOI Biaan. Takuid MOILT IPYHTY€EThCS Ha CIie-
nudivHiA QpaHIly3bKii KOHIEMIT PO3IUICHHS BIAJIH, SIKOK 3a00pOHSETHCS CylaM 3aralibHiil FopHCc-
JUKIT BTpyYaTucs (3a BUHATKOM BHUIIA/IKIB, IPSIMO Tepe10aueHIX 3aKOHOM) B JIiSUIbHICTh BUKOHABYOT
Biau. Hacoikom 1iel KoHIemnii craa rnojpiiiHa cy0Ba CHCTEMa: CUCTEMa CY/IiB 3arajibHOI FOPUCANK-
uii Ha youi 3 Kacauiiinum cynom @paHiiii, 1 cucrema aaMiHICTpaTUBHUX CYIIIB Ha 4oui 3 JlepkaBHOIO
Pazoro Dpanuii.

3riano 3i cr. 32 Oprouancy ®panuii «Ilpo Jlepkasry Pany» Bin 31.12.1945 p. [lepxkasua Paza
€ BULIUM CyIOBHM OPraHOM 3 BUPIIICHHS a/MiHICTpaTHBHUX cripas. JlepkaBHa Paja BUHOCHTH yxBa-
JI SIK BHIIA 1HCTAHIIIS [IPO aHYITIOBAaHHS aKTiB PI3HUX aAMiHICTPaTHBHHUX OPTraHiB, MO Oylmy MPUHHATI
BHACJIIJIOK TIEPEBHUIIICHHS BIIA/IM, @ TAKOXK PO3IIIsAa€e KacalliiHi CKapryu Ha PIllICHHS aJIMiHICTPaTHBHUX
cynis. [IpouecyanbHa ¢popma posrisnay ckapr Jepxasaoro Panoro Perynroerses [aBoro 11 «Cymouns-
cTBO» [6].

Crarrs 111-1 Kozmexcy npo aaminictparusHy foctuuito ®@panuii nependauae, mo JeprxaBHa
paja € HafBUINUM CYIOBHM OPraHOM aJMIHICTPATUBHOI IOCTHILIi i MPUHAMAE OCTATOUHI PIIIEHHS MO
KacallifHUX cKaprax Ha pillleHHs, MPUUHATI CYIOBHMMH OpraHaMH aJMiHICTPATHBHOI FOCTHIIII TOTe-
penHiX iHCTaHIIH. 3MIHCHIOIYH KacallliiHU IepervIsi CyJJ0BUX pillleHb Y aJIMIHICTPAaTUBHHUX CIIPaBax,
JepxaBHa paga Opaniii TuM caMuM 3a0e3Meuye €aHICTh CyA0BOT aIMiHICTPaTHBHOI MPAKTUKU. SIKIIO
€ aOCTpaKTHI MOJIOKEHHSI HOPMAaTUBHUX aKTiB, JlepkaBHa paga PpaHLil KOHKPETH3Y€ IX IOJIOKEHHS
y CBOIX pimeHHs{x [71.

Ha nanuii yac y Hiveuuuni pyHKIIOHY€ JOCHTE palioHa/IbHA CHCTEMA a/IMiHICTPATHBHOT I0CTH-
1ii, sIka HE 3aIEKUTH BiJl OPraHiB BUKOHABYOI BIIAJIM i CYiB 3araibHoI fopucaukuii, odonena Penepas-
HUM aJIMiHICTpaTUBHUM cygaoM. [Ipu 1ipoMy cucTeMa aaMiHICTPaTHBHOI IOCTHILII SIBISIE COOOI0 camo-
cTiiiHy Ky cyaoBoi Binaau Himeuunnu. CTpyKTypa aiMiHICTPaTHBHOT FOCTHIIIi TAKOXK Ma€e TPUPIBHEBY
1oOyI0BY: MEPIIOI0 IHCTAHLIIEO € 3arajibHi aIMIHICTPATHBHI CyIH 3eMeJb, IPYro0 — Buiunii 3aranbHuit
aZMiHICTpaTUBHUI Cya 3eMJIi (B AESKUX 3eMJISIX BiH Ha3UBAETHCS AIMIHICTPATHUBHOIO CYIOBOIO Taja-
TOI0), IKWH BUKOHYE POJIb anejsiliiHOl Ta KacamiiHol iHCTaHMIil U aJMiHICTPaTUBHUX CYy/iB 3eMeJb,
a TPETIO i HAMBHIILY JIAHKY aIMiHICTPATHBHUX CYIIiB yocoOmtoe DenepanbHUil aJMiHICTPaTHBHUH CYII,
JIO KOMITETEHIIIT SIKOTO BXOJMTh PO3IJISL IO TEpIiii iHCTAHIIIT CIIpaB MIO/I0 MO30BIB PO HE3aKOHHICTh
akTiB (eiepajbHAX OpraHiB BUKOHABYOT BIIAIH, CIIOPIB TIPO BH3HAHHS HEKOHCTUTYIIIHHOO MisIBHICTH
IpOMaJICEKUX 00'€/IHAHb, @ TAKOXK PO3IIIS] CIIPAB y MOPSIKY Kacatii [8, c. 74].

Cucrema aaMiHicTpaTuBHUX cyaiB [1osbli Mae IBOPIBHEBHI CTYIiHb Ta CKJIafaeThes 3 Bumoro
a/IMIHICTPATHBHOIO CyJly Ta BOEBOJCHKUX aJMIHICTPATHBHIX CY.IB.

3rizHo 3i cr. 3 map. 2 3akony Hombmi Bix 25.07.2002 p. Bummit AI[MIHICTpaTI/IBHI/II/I Cyn 3uiiic-
HIOE HaIJISI 32 MiSUTBHICTIO BOEBOJCHKUX aJIMIHICTPATUBHUX CYIIB B 0OIACTi MION0 MPUHHSTTS PillieHb
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Yy BU3HAUCHOMY 3aKOHOZIaBCTBOM IHOPSAKY, 30KpeMa, po30upae KacalilfHi ckapr Ha pillleHHs LUX CY/iB,
npuiiMae pileHHs 3 pO3'ICHEHHSAMH 3 IPABOBUX IUTaHb 1 PO30UpAE 1HIII CIPaBH, SIKi NiANAAAIOTh 1]
1opucaukiio Bumoro Anminictparusaoro Cyny Ha HiICTaBi IHIIMX 3aKOHIB [9].

binpm neranbHO MOBHOBaKeHHs Bumioro aaMinictparuBHOTO cyny [lompini KOHKpeTH30Ba-
HO y cT. 15 3akony IMombii «IIpo cymounHCTBO B aaMiHicTparuBHUX cymax» Big 30.08.2002 p. Tak,
3riIHO 3 UM 3akoHOM, Buimii ajMiHicTpaTuBHUI Cya: 1) po3misaae KacaiiiiHi CKapri Ha PillICHHS
BOEBOJICHKUX aIMIHICTPATUBHUX CYIiB, 3TiZIHO 3 HOPMaMH 3aKOHY; 2) MpHUHMA€e MOCTAaHOBH, B SIKMX
PO3’SICHIOIOTLCS IIPAaBOBI HOPMHU, 3aCTOCYBAHHS SIKMX IPHUBETO JO PO30DKHOCTEH B CymOBiH MpaxTHii
aJMIHICTpAaTUBHUX CyHiB; 3) IpHiiMae MOCTAHOBHU, IO MICTATH BUPIIICHHS IOPUAWYHUX HHUTaHb, SIKI
BUKIIHKAIOTh CEPHO3HI CyMHIBH B KOHKPETHIH aIMIHICTPAaTHBHIN CyI0Biil cipasi; 4) po30dupae cropu
3 MUTaHb BU3HAYEHHs] KOMIIETEHIIIT MK OpraHaMi TEPUTOPIaJbHOTO CaMOBPSIYyBaHHs, KacaliifHUMU
KOJICTISIMH CaMOYIpPaBCTBa Ta OpraHaMH ypsA0BOi aMiHICTpallii; 5) po3misaae HII CrpaBu, SKi i Is-
rarTh KOMIICTEHIIIT BUIIOro aMiHICTPaTUBHOTO CY/ly Ha MificTaBi OKpeMux 3akoHiB [10].

Posmsan xacauiiaux ckapr Bumumm agminictpatuBHuM cynoM Ilombiii 3nilicHIOETbCS y MeXax
CKapru. BHIMM aIMiHICTPaTHBHUM CY/IOM IIEPEBIPSIOTHCS SIK JIOTPHUMAHHS HOPM IIPOLECYaTbHOTO Ta
MarepialbHOrO [IpaBa BOEBOJCHKUMHU aMiHICTpaTUBHUMU cyaaMu (cT. 174 3akony Ilonbmi «IIpo cymno-
YHHCTBO B aaMiHICTpaTHBHUX cyaax» Bix 30.08.2002 p.)., Tak i JOCHIIKYIOTECS HOBI JOKa3H y CIIpaBi,
a B OKpEMUX BHITaJIKaxX CIpaBa MOXKe ciryxatucs crodarky (ct. 183 3axony) [10].

Cynamu EcToHIi € MOBITOBI i aIMiHICTpaTUBHI CyIH, OKPYXHI cyau i Jlep:kaBHUiA cy/. 3riHO
3 YMHHUM 3aKOHOM TIpo cynu B EcToHii 4 moBiTOBI cymu, 2 aAMIiHICTPATUBHUX CYIH Ta 2 OKPYKHUX.
Posrmisan kacauifiHux ckapr Ha pilleHHs aaMiHicTpaTuBHUX cyAiB EcToHil 3ailicHioeTbes JleprkaBHUM
CyIIOM, a caMe KOJIETI€I0 IIbOTO CyAy IO aIMiHICTpaTUBHUX crpaBax. L{i€ro % KoJleriero Takox po3risaa-
IOThCSI i CIIpaBH 3a HOBOBUsBIEHUMH oOcTaBuHamu [11].

JIBOpiBHEBOIO € CHCTEMa aMiHICTpaTHBHUX CyHiB JInToBChKOi PecmyOmiku, BiAmoBigHO 10 3a-
koHiB JIutoBchkoi PecnyOmiku «IIpo cymm» Bim 31.05.1994 p. [12] ta «IIpo cTBOpeHHS aaMmiHicTpa-
TUBHUX cyaiB» Bix 14.01.1999 p. Tak, cucrema ajamiHiCTpaTUBHUX CyIiB JINTBU CKIAAETHCS 3 ' SITH
OKPY)XKHHX aJIMIHICTPaTHBHHUX CY/IIB Ta BUIIOTO aAMiHICTPATHBHOTO CY/Y.

[ikaBo € crcTeMa OCKap KEHHsI Cy/I0BHX pillleHb B OPsiAKY Kacalii B PecriyOmini Kasaxcran.
Tak, 3rigHo 31 cT. 221 mpoekTy AAMIHICTPaTUBHOIO MpolecyalbHOro konekey PecnyOniku Kazaxcran
IpaBo KacamiifHOrO OCKap>KEHHS 1 OIPOTECTOBYBAHHS ITOCTAHOB i yXBaJl Cyly amelsIiifHOl iHCTaHIIi{
HAJICKHUTh CTOPOHAM 1 IHIIMM ocobam, 1110 OepyTh yuyacTh y crpasi. KacaliiiiHy ckapry mMarTh paBo
MOJIATH TAKOK 0COOM, HE 3aJTy4eHi JI0 y4acTi y CIIpaBi, ajie BIZIHOCHO MPaB i 000B'S3KIB SIKUX CyJl BUHIC
ocTaHoBy a0o yxsaiy. CynoBe pillleHHs TaKOK MOXKEe OIPOTECTYBaTH MPOKypop. [Ipu 1pomy, moBHO-
Ba)KCHHS PO3MIIAY KacawiiiHoi ckapry, 3rigo ct. 212 Koxgekcy HaleKUTh 00JaCHUM Ta NPUPIBHIHUM
JI0 HUX CyJlaM y CKJIaJli He MEHIIe TpboX CyAdiB. IIpu posmiani kacamiiiHoi ckapru cyx po3nisaae 3a-
KOHHICTb Ta OOI'DYHTOBAHICTh CyAOBMX PIllIEHb CyAiB HMXYMX 1HCTaHLIN. 3rigHo 3i cT. 223 Koxekcy
IIPY PO3MIISIII KACALifHOT CKapry Cy[ MepeBips€e 3aKOHHICTh i OOIPYHTOBaHICTh CYIOBHX aKTiB HEPIIOi
1 amessIiiHOT IHCTAHIIT 10 HAsIBHUX B CIPaBi Marepianax B MEXax apryMeHTIB ckapru, mpotecty. Cyn
KacalliifHol 1HCTaHIIii B MeXax 3asiBICHOTO MMO30BY JOCIIIKYE HOBI JI0Ka3M, sKi He OyJM MpecTaBIeH]
CyJly Nepuiol 1 anesiiHol iHCTaHIIT 3 TOBaXHUX TpU4uH [13].

AHami3yl041 MOJOKEHHS MPOEKTy agMiHICTPaTUBHOIO IPOLECyalbHOro Kojekcy PecmyOmiku
Kazaxcran MO)KHa 3a3Ha4UTH, L0 PilICHHS Cyly KacaliifHoi iHcTaHLIl 10 aAMiHICTpaTUBHIN clipaBi He
€ OCTaTOYHUM 1 MOXe OyTU PO3IIHYTO Y HOPAAKY Hariany. 3rigHo 3i ct. 238 Koxekcy aamiHicTpaTuBHa
crpaBa Moke OyTH BUTpeOyBaHa 3 BiIOBIIHOTO CyIy IJIsl IEPEBIPKH B OPSAKY HAMIILY I eHepaisHuM
ITpokypopom Pecry0Omiku Kazaxcran abo 3a HOro JOpy4eHHSIM 3aCTYIMHHKaMHU [ eHepalbHOTO MPOKY-
popa Pecny6iiku KaszaxcraH, npokypopamMu o0iacTeid i IpUpiBHIHUMHU J0 HUX TPOKYPOPAMH, & TAKOK
cynasimu Bepxoaoro Cyny PecnyOmiku KasaxcraH, TUIbKY 32 HASBHOCTI BCTAHOBIICHUX LIIEHO CTATTEHO
npuBOIB 1 migcras. [lincraBoro 11 nepersiay y NOpsIAKY HaIsoy CyIOBHX pillleHb, sIKi HaOpau 3a-
KOHHY CHJIy € ICTOTHE HMOpPYIIEHHs HOpPM MaTepiajbHOro abo mpolecyaiabHOro npasa. Ileperian nux
pimreHs 3xiiicHIOE HarsanoBa Kouerist Bepxosrnoro Cyny Pecry6mixu Kazaxcran [13].

OpHak, 1 y [pOMY pasi NpUAHSTE CyA0BE PIIICHHS HE MOXe OyTH OCTAaTOYHUM. 3TiJHO 31 CT. 235
Konekcy [13] mocranoBu HarmsaoBoi kojerii BepxosHoro Cyny PecrnyOmiku Kazaxcran MoxyTh OyTh
MEepervIsIHYTi Y BUHATKOBUX BHUIAAKAX Yy 3B'S3Ky 31 BCTAHOBJICHHSM JaHUX NPO Te, IO MPUHHATA I10-
CTaHOBA MOXKE IIPUBECTHU [0 TSDKKUX O€3MOBOPOTHMX HACHIAKIB IJISL XKUTTS, 370POB' Jtofel abo s
exoHoMikH 1 6e3neku PecryOmiku KazaxcraH.

Takum unHOM MU OauuMo, 1o B PecnyOnini Ka3axcTan ImponoOHYeThCS TpUPIBHEBA CUCTEMA
KacaliifHOrO OCKap>KeHHsI CYIOBUX PIllIeHb B aMIHICTPaTUBHOMY CYIOYMHCTBI.
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CroroaHi B pecryomini Kazaxcran po3misan my0nigyHO-IPaBOBUX CIIOPIB 3I1HCHIOETHCS 3a Ipa-
BUJIAMM IIUBIJIBHOTO CY[IOYHMHCTBA K 3arajbHUMU CylaMM, 00JaCHUMHU CyJaMu (IIPO OCKAp>KEHHs HOP-
MAaTUBHO-IIPAaBOBUX aKTiB, BUOOPUI CIIOPH, CIIOPU 3 IPUBOAY BU3HAHHS cTaTrycy ocoou (ct. 28 LIK PK)
MIKpaifOHHUMH CIIeIiaTi30BaHUMHU CyIaMH (OCKap)KEHHS MMOCTAHOB MPO aMIiHICTPATHBHI MTPABOIIOPY-
IICHHS, IO/1aTKOBI criopu cT. 24, ct. 30 1K PK) [180]. Cynom kacariiiHoi incTaHiii B Pecriyomini Kazax-
craH € BepxoBuuii Cyz. AHani3 nonoxens [apu 42-2

«IIpoBajpKkeHHs B cyai KacalliiHoi iHcTaHLi», [aBu 42-1 «OckapKeHHsI Ta ONMpPOTECTYBaHHS
MOCTAHOB Ta yXBaJl Cy[y amnelsiiiHoi iHcTaHuii B KacauiiiHomy nopsaky» [180] mo3Bonstors AidTH
BUCHOBKY, 1110 KacalliiiHU# mepenisiy Clpas, sKi BUIUIMBAIOThH 3 MyOJIIYHO-IIPABOBUX CIIOPIB 31HCHIO-
€THCS 32 MIPaBHJIAMHI BHIIEHABEICHOTO MPOSKTY AIMIHICTPATHBHOTO MPOIECYAIBHOTO KOACKCY, TOOTO
MaroTh TPUCTYIICHEBE KacalliiiHe MpoBapKeHHsI (B 00JACHHX CyJax, HalISIOBOIO MaJlaTolo BepxoBHOTO
Cyny Pecniyomniku Kaszaxcran, y Bepxosaomy Cyni Pecriy6niku Kazaxcran)

Kpim Toro, MokHa 3a3Ha4MTH, IO MPAKTUYHO B YCiX KpaiHax konumiHix pecrnyonik CPCP ichye
ctepa aaminicTparuBHOI 0cTULII. OJHAK ICHYIOTb AEPXKABHU, B SIKMX MPUHHATO OKpEMi aMiHICTpaTHB-
HO-TIpOlieCyallbHi 3aKOHH Ta CTBOPEeHi aaMiHicTpaTusHi cynu (Jlarsis, JIutea, Ectonis, Monznosa, I'py-
3id, Bipmenis, AzepOaiifxaH), a TAKOXK JEPKaBY, B AKUX aIMIHICTPATUBHE CYJOUUHCTBO 31HCHIOETCS
3a MpaBHJIAMH IUBUIBHOTO Ta ¥oro pisHOBHAIB cymounHcTBa (Pocis, binopycis, Kasaxcran, Kuprus-
craH, Y30ekuctaH, Tamkukucrad, TypkMeHicTaH).

OxpeMi aamiHicTpaTuBHI cyau ctBopeHi B Jlutsi, Ecrtowii, Jlarsii, Bipmenii. V Jlutsi nie
3aMKHYTa JBOPiBHEBA CUCTEMa aIMiHICTpaTUBHUX CyaiB. Y JIaTBii OKpeMi aqMiHICTpaTHBHI CY/IH CTBO-
peHi Ha JIBOX PIBHSX, ajie BUILIOIO iHCTaHILi€0 At HuX € BepxoBuuit Cyn. ¥V Bipmenii pie nuie onux
aJMiHicTpaTuBHUi cyn [72, c. 139].

BucHoBKHU. 3 HaBEAECHOIO BUIE MM MOXEMO 3poOuTH Taki BUCHOBKU. Ilo mepuie, nmepenisin
KacalliifHO1 CKapri CTaHOBUTHh OCHOBHHI 3MICT TOBHOBa)KCHb HAWBHUIIOT CY/IOBOI 1HCTAHIIIT.

Io-apyre, noOyaoBa aaMiHICTPaTHBHUX CYIiB B KpaiHax €BpOIU € JBOX— a00 TPhOX— piBHE-
Boto. Ileperisia Cy1oBUX pIllICHb aJMIHICTPATUBHUMHU CyJIaMH KaCAIllHHUX THCTAHIH 3MIHCHIOETHCS
KOJIErianbHO.

ITo-Tpere, kacalis B iHIINX KpaiHaX 31iHCHIOE IOPUANYHY NIEPEBIPKY CYAOBHX PillleHb, SIKi IPU-
HMalOThCsl aIMIHICTPAaTUBHUMHU Cy[aMH HIDKYUX iHCTaHLiH, € HaiBUIIOIO (JOPMOIO CYIOBOIO TIyMa-
YeHHs Ta 3a0€3MeUeHHs €JHOCTI CynoBoi mpakTiky. OJHAK, y OLIBIIOCTI KpaiH €BponH iCHye Biamo-
BiJTHHI aIMiHICTPAaTHBHUHN CyJI KacalliifiHOT 1HCTAHIIIT, SKMI B TUX YM IHIIAX KpaiHaX MOXE MaTH pi3Hi
3a 3MICTOM Ta 00CATOM TTOBHOBaXXeHHSI. He3Barkarouu Ha pi3HE 3a 3MICTOM 3aKOHOIABCTBO, SIKE PETYIIOE
MTOBHOB&KCHHS aJIMIHICTPATUBHUX CYJIIB KacalliifHol iHCTaHIil B KpaiHax €BpOINH, €AMHUM 00’ €IHYIO-
guM (pakTopoM X QYHKIIOHYBaHHS B CyIOBil CHCTeMI IHIINX KpaiH € 3a0€3MeUeHHs CyI0BOTO 3aXUCTY
3 BUHECEHHSIM OCTAaTOYHOIO PIIICHHS 32 YMOB JIOTPUMAHHSAM MPUHIUIY iHCTAHLIHHOCTI Ta €JHOCTI
CyZIOBOI IIPAKTHKH.
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OCOBJUBOCTI AIMIHICTPATUBHOI'O 3ABE3IIEUEHHA
JAIAJBHOCTI AEP KABHOTI'O BIOPO PO3CJIIIYBAHb:
CUCTEMA ITPUHIOUIIIB TA TIPABOBI 3ACAIN

PECULIARITIES OF ADMINISTRATIVE SUPPORT OF THE STATE BUREAU
OF INVESTIGATION: SYSTEM OF PRINCIPLES AND LEGAL FOUNDATIONS

AKTYaJbHICTb CTATTI OJIATAE B TOMY, 1[0 CUCTEMa aIMiHICTPaTUBHOTO 3a0e3eUeHHs
JisubHOCTI Jlep:kaBHOTO OIOPO PO3CiigyBaHb € JOBOJII IIUPOKOIO 32 CBOIM 3MiCTOBHUM
HaIlOBHEHHSM. BifTak, OJHI€I0 i3 CKJIAIOBUX JAHOI CHCTEMH € IPHHIIUIIHN, TOOTO OCHOB-
Hi 3aca/ii Ha KOTPHX 0a3yeThes MisUTBHICTD TaHoT iHCTUTYLIT. Ha choromui y Mexax mpa-
BOBOI JIOKTPUHH BIJICYTHI CHCTEMHI HAIPAIFOBAHHS y MEKaX aHaJIi3y K CaMOro ajiMiHi-
CTPATUBHO-TIPABOBOTO 3a0e3MeUeHHS AisUTbHOCTI J[ep:kaBHOTO OFOpPO PO3CIliyBaHb, TaK
1 OKpEMHX CKJIAZIOBUX JIAHOT CUCTEMH, 30KpEMa, 1 IPABOBUX MPUHLUIIB. TaKUM YHHOM,
Ha HAllle TIEPEKOHAHHS, aKTyaJIbHUM BHUAAETHCS 3MIHCHUTH aHaNi3 NPUHLIMIIB (3acan)
AisbHOCTI JlepiKaBHOTO 0IOpO PO3CIIiAyBaHb, BUKOPHCTABLUM IIPU LbOMY CHCTEMHHH
MiAXia 10 aHamizy oOpaHoi Hamu MpoOieMaTuky. Takok Ha yBary 3aciayroBye JOCIi-
JUKCHHS! [IMTAHHS MOXKJIMBOCTI PO3IIMPEHHS Ta PeOPMYBAHHs CHCTEMH IIPABOBHX 3acaj|
nisumeHOCTI JlepkaBHOTO OIOpO PO3CIiIyBaHb y CBITJIi CBITOBHUX CTaHIAPTIB HisTTBHOCTI
MPaBOOXOPOHHMX THCTUTYIIH. Bu3HaueHo, o npuHimn (3acana) npodecionaniamy, Ha
Hallle TIEPEKOHAHHS, 3BOJMTHLCS JI0 TOTO, IO 0CO0H, SIKi 3aiiMaroTh mocamu y Jepxas-
HOMY OIOpO pO3CIiflyBaHb MarOTh BOJIOJITH BHCOKHUM DIBHEM SIK TEOPETUYHHUX, TaK 1
[IPaKTUYHUX 3HAaHb, HOCTIMHO MiBUILYBaTH PiBeHb IpoQeciiiHoi KoMIeTe il Ta 31iiic-
HIOBaTH e()EeKTUBHY peali3allif0 CBOiX HAaBHYOK Ha MPAKTHUIi. 3’SICOBAHO, IO MPUHITHII
MEPCOHAJIBHOT BI/IMOBIIATBHOCTI SIBJISIE COOOK OCHOBOTOJIOKHUN MPUHIIMIT Y CHCTEMI
MIPHUHIUITB JIEPXKABHOT CIy»OH, a BPaXOBYIOUM Te€, L0 3alHATTS 0COO0I0 CBOET moca-
iy JlepkaBHOMY OFOpPO pO3CIIiZlyBaHb SIBJISE€ COOOK JIEPIKAaBHY CITyKOy «OCOOIHBOTO
MPU3HAYCHHS», LIJIKOM OOYMOBIICHO, 1110 3aKOHOJABEIb Mepe0auuB MPUHIIMIT [1€PCO-
HaJIbHOI BIANOBIJAJIBHOCTI SIK IPUHLIUI HA KOTPOMY 0a3yeThCsl AisUIbHICT JepaKaBHOTO
61opo posciizyBarb. 3po6IeHO BUCHOBOK, 0 NPUHIMIK (3aCa[H) HA KOTPHX IPYHTY-
€TbCsl AisUIbHICTH JlepxkaBHOIO GIOPO po3CiIilyBaHb MarOTh OyTH anBez[eHm JI0 TIEBHOI
cucteMu. Ha choroziHi, BpaxoByrOUH BiICYTHICTh Y ME¥Kax IPaBOBOT JOKTPHHH HAYKOBHX
HaTpalfoBaHb 3 JIaHOI MPOOIeMaTHKH, OyJ0 3alpONOHOBAHO BJIACHWH MIAXiJI 0 CHC-
Temaru3aiii BiJIOBIAHUX 3acai. BiATak, NMPOMOHYEThCS 3acaau JisuibHOCTI Jlepikas-
HOro OI0po po3CiIifyBaHb MOIUINTH HA [Bi IPYIH, a caMe Ha 3araJlbHOIPaBOBI 3acaau
JI0 KOTPUX CJIiJIy€ BITHOCHTH: BEPXOBEHCTBO IIPaBa, 3aKOHHICTh Ta CIIPABEUIMBICTh, TA
(yHKLIOHANBHI, @ came, 3aCa/ii, HeyIepePKEHOCT], He3aJIeKHOCTI 1 IEPCOHAIBHOT Bij-
MOBIIAJIBHOCTI KOXKHOTO TpariiBHUKa J[ep:kaBHOTO OHOpO PO3CIIilyBaHb, BIIKPUTOCTI Ta
MPO30POCTi JiSUTBHOCTI, TMOJMITHYHOI HEHTPAIBLHOCTI 1 TO3anapTiIHHOCTI, €IMHOHAYAIb-
HOCTI y peaJi3allii moBHOBaXKeHb J{ep:kaBHOTO OIOPO PO3CIIilyBaHb.

Knitouogi cnosa: nosnosasicenns, npunyun, 3a60pona, cyCchinbhi 6i0HOCUNU, NPUHYU,
3acaoa.

The relevance of the article lies in the fact that the system of administrative
support for the activities of the State Bureau of Investigation is quite broad in terms
of content. Therefore, one of the components of this system are the principles, that is,
the basic principles on which the activity of this institution is based. To date, within

© OPAHTOBCBHKHMIA €.M. — KaHIumaT OpHIMYHEX HAYK, CTAPIIMH HAYKOBHH CITIBPOOITHHK
(HayxoBo-nocminHuii iHcTUTyT IyOitigHoro 1pasa) https://orcid.org/0009-0007-6966-3135
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the legal doctrine, there are no systematic developments within the analysis of both the
administrative and legal support of the activities of the State Bureau of Investigation, as
well as individual components of this system, in particular, and legal principles. Thus, in
our opinion, it seems relevant to carry out an analysis of the principles (fundamentals)
of the activity of the State Bureau of Investigation, using at the same time a systematic
approach to the analysis of the issues we have chosen. Also worthy of attention is the
study of the possibility of expanding and reforming the system of legal foundations of the
State Bureau of Investigation in the light of international standards of law enforcement
institutions. It was determined that the principle (principle) of professionalism, in our
opinion, boils down to the fact that persons holding positions in the State Bureau of
Investigation must possess a high level of both theoretical and practical knowledge,
constantly increase the level of professional competence and carry out effective
implementation of their skills in practice. It has been found that the principle of personal
responsibility is a fundamental principle in the system of principles of public service, and
given that the occupation of a position by a person in the State Bureau of Investigation
is a public service of "special purpose", it is quite reasonable that the legislator provided
for the principle of personal responsibility as the principle on which the activity of the
State Bureau of Investigation is based. It was concluded that the principles (principles)
on which the activity of the State Bureau of Investigation is based should be reduced to
a certain system. To date, taking into account the lack of scientific research on this issue
within the legal doctrine, an own approach to the systematization of the relevant principles
has been proposed. Therefore, it is proposed to divide the principles of the activity of the
State Bureau of Investigation into two groups, namely, the principles of general law,
which should include: the rule of law, legality and justice, and functional principles,
namely, the principles of impartiality, independence and personal responsibility of each
employee of the State Bureau of Investigation, openness and transparency of activity,
political neutrality and non-partisanship, unity of leadership in the implementation of the
powers of the State Bureau of Investigation.
Key words: authority, principle, prohibition, social relations, principles, basis.

AKTyasbHicTh Temu. CucTemMa agMiHICTPaTHBHOTO 3a0e3MedeHHs AisabHOCTI JlepiaBHOro
OrOpO pO3CITiyBaHb € IOBOJII HIMPOKOIO 38 CBOIM 3MICTOBHMM HAllOBHEHHsIM. BifTak, o/iHi€0 13 CKI1a10-
BHX JJaHOT CUCTEMH € MPUHLUIH, TOOTO OCHOBHI 3aca/iy Ha KOTPUX 0a3y€eThbCsl AIsUIbHICTh J1aHOI IHCTH-
Tyuii. Ha chorozHi y Mexxax mpaBoBOi JOKTPHHU BIICYTHI CHCTEMHI HAITPAIFOBAHHS Y MEXaX aHaIli3y 5K
€aMoro aJIMiHICTpaTHBHO-TIPABOBOTO 3a0e3mneueHHs aisuibHOCTI JIBP, Tak 1 OKpeMuX CKIIaJ0BHX JaHOT
CHCTEeMH, 30KpeMa, i MPaBOBUX NPHHIMIIB. TakMM YMHOM, Ha HaIlle IEPEeKOHAHHS, aKTyaJbHUM BHIA-
€ThCs 3JIMCHUTH aHalli3 MPUHIMIIB (3acan) AisiabHOCTI JIBP, BUKopHcTaBIIM NpU 1IbOMY CHCTEMHUMN
IiAXig 1o aHanizy oOpaHoi Hamu npoonemMaTHku. Takoxk Ha yBary 3aciIyroBy€ JOCHIIPKCHHS MUTaHHS
MOXIIMBOCTI PO3IIUPEHHS Ta pe()OPMYBaHHS CUCTEMH IPABOBUX 3acai AisuibHOCTI JIBP y cBiTii cBiTO-
BUX CTaHJAPTiB AiSILHOCTI IPAaBOOXOPOHHUX 1HCTUTYLIH.

Cran pocaimkenHs. [lepaioueproBo DOMIIBHO 3YyMUHUTHCS HA aHATi31 KaTeropiajibHOTO ara-
pary JaHoro Jocii/pkeHHs. Binrak, Ha 0cOONHMBY yBary 3aciIyroBye pO3IVISI MUTAHHS IIOJI0 3MiCTOB-
HOTO HAIOBHEHHS KaTeropii «IIPUHIIMID Ta «3acajia», a TAKOXK CITIBBIJIHOLICHHS JAHUX KaTeropii Mix
co0or. Bif3Haunmo, 110 Ha CbOTO/HI Y MeXax MPaBOBOi JTOKTPUHU HE ICHYE €TMHOTO TIIXO/Y IIOA0
TOTO, IKHM YHHOM CITiBBIIHOCATBLCS MK COOOI0 MPABOBI KAaTEropii «IpHHLIUII» Ta «3acaam». 3 ¢ino-
co(chKOi TOUKH 30py KaTeropisi «IpUHLKID PO3YMIETHCS y ABOX 3HAYEHHSIX: 1) sIK MiJCTaBa, 3 SIKOT CITiJL
BUXOJUTH Ta SIKOI0 HEOOX1JHO KEPYBATUCS y HAyKOBOMY Ii3HAHHI UM IPAKTUUHIH NisSUIbHOCTI; 2) SIK BHY-
TPIIIHE TIEPEKOHAHHSI JIFOJINHHU, SIKe BU3HAYAE 11 CTABJICHHS JI0 IIHCHOCT1, HOPMH TTOBEIIHKH 1 iSUTBHOCTI
[1, c. 309]. TIpu nboMy y Mex)ax MPaBOBUX HAYK, IOLIIBHO MOCIYTOBYBATUCS MEPIINM BU3HAUCHHIM
KaTeropii MprHIHNILY, KOTPE BCTAHOBIIIOE, [0 IPHHIIUII SIBJISIE COOOI0 OCHOBY, SIKOIO CIIi/l KepyBaTUCS ITPU
HAayKOBOMY Ta MPAKTUYHOMY ITi3HAHHI.

Ha Hame nepexoHaHHs, IiJ KaTeropi€io MPaBOBOrO MPUHIMITY CIIiJi PO3YMITH IIEBHY OCHOBY,
6a3uc, Ha OCHOBI KOTPOTO BiJJ0yBa€eThCsl perIaMeHTallisl CycIbHUX BinHOCUH. II{of0 cHiBBiIHOIIEHHS
TEPMiHy KIIPUHIUID Ta «3acalia», TO BCTAHOBUMO, 1[0 Y MeXaX MPaBOBOI JOKTPHHH BEIYThCs TUCKYCii
3 IPUBOJY OTOTOKHEHHSI TA PO3MEKYBAHHS IaHUX ITPaBOBUX Kareropiil. BinTak, icHyroTh nudepeHtiio-
BaHi MO3MIIIT BiJITOBIIHO JI0 SIKUX JIaH1 TEPMiHN BU3HAYAFOTHCS SIK TOTOXHI UM J1aMETPATbHO MPOTHIICHK-
Hi. Ha Hamie nepexoHaHHs, TIPU aHaji31 CHIBBIJHOLICHHS JaHWUX KATETrOpii CiiJlye MepIIonouyaTkoBO
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PO3TIYMaunuTH 3MICT OCTAHHIX Ta Ha OCHOBI JJAHOTO aHaJi3y BU3HAYMUTH, SKUM YHMHOM CHiBiCHYIOTbH
aHaJi30BaHi KaTeropii.

BpaxoBytouu Te, 1110 Ha CbOTOJIHI IpaBOBa JOKTPUHA BCE X HE MICTUTh IEBHOI €JHOCTI 3 aHa-
JI30BaHOTO HAMHM MUTAHHS Ta, OyIy4YH MPUXUILHHKAMH JOMIHYIOUOI Yy MeXaxX OCTaHHBOI IMO3UIIii,
BIJIMOBIZHO 10 SIKOT JaHi Kareropii OTOTOXXHIOKOTHCS, Oy/IeMO BBa)KaTH, IO 32 3MICTOBHHUM HAIOB-
HEHHSIM TEPMIiH «IIPUHIIUID € TOTOKHUM TEPMiHY «3acaja». Ha cboroiHi, OCHOBHI IPUHIUIH (3aca-
1) nismeHOCTI JIBP BcTanoBieno Ha piBHi 3akony Ykpainu «[Ipo [epxaBHe OFOpO po3ciaigyBaHby,
BinoBinHO 1o sikoro JIBP nie Ha 3acajax BEpXOBEHCTBA MpaBa; 3aKOHHOCTI; CIIPABEUIMBOCTI; He-
YIHEepeIKEHOCTI; HEe3aJIeKHOCTI 1 MEepCOHAIbHOI BiMOBIAANBHOCTI KOKHOTO mpaiiBHuka J[BP; Bix-
KPHUTOCTI Ta mpo3opocrti aisumsHOCTI [IBP; momiTnaHOoi HefTpaabHOCTI 1 MO3amapTiifHOCTI; €IMHOHA-
YaJbHOCTI y peainizaiii moBHoBaxkeHb JIBP [2]. Ha manuii yac y Mexax npaBoBOi JOKTPUHH HE ICHYE
OKPEMOTro BUCHHS, KOTpe O OyIlo cripsiMOBaHE Ha MPOBEACHHS CHCTEMaTH3allii BUIIE MepepaxoBaHUX
3acan. Binrak, OUIBLIICTh HAYKOBIIIB y BIACHUX JOCIHIKCHHAX OOMEKYIOTHCS PO3KPUTTIM 3MICTY
BUILE TIepepaxOBaHUX NPUHLUIIB HE MPUBOISIUM IX 10 €UHOI cucTeMu. Ha Halle nepeKkoHaHHs, 1e-
pel TUM, K aHaJi3yBaTH 3MICT KOXHOTO i3 BHUILE IepepaxoBaHUX MPUHIIMIIB, IEPIIONOYATKOBO iX
MOTPIOHO CHUCTeMaTU3yBaTH. BBakaeMo, 10 CHCTEMY NMPHHLHUIIB Ha KOTPUX 0a3yeThCs AiSUIbHICTH
JBP, MO)xHA MIPeICTaBUTH, HA OCHOBI MOJLTY OCTAHHIX Ha JIBl OCHOBHI I'PYIH, a caMe 3arajJbHo-Tpa-
BOBI IPUHIIUIH Ta QYHKI[IOHAJBHI.

— 3a2anbHO-NPasosi npunyuny — 11 MPUHLUIHN, KOTPi IPOHU3YIOTh CBOEIO CYTTIO BCIO IIPABO-
BY CHUCTEMY JI€p>KaBH, BOHU € HACKPI3HUMU Ta TAaKUMH, 1[0 IPUTAMaHHI AJIs IPABOBOIO PEry/IIOBaHHS
KUTTA y cycninbeTBl. Cepesl IPUHIMIIB BU3HaYeHUX 3akoHoM Ykpainu «IIpo [ep:xaBHe Oropo po3cii-
IYBaHbY, J0 3arajibHO-IIPAaBOBUX MPUHIUITIB HAJICKUTH MPUHIUIT BEPXOBEHCTBA TpaBa, 3aKOHHOCTI Ta
CITPaBE/IITUBOCTI.

—  QyHKYIOHAbHI npuHYyUNY — 11e IPUHIIMITY, SKI TIPSMO OB’ si3aHi i3 misibHicTIO JIBP y Mexax
peaunizanii JaHUM Cy0’€KTOM, BU3HAUEHHX 3aKOHOM MOBHOBaXKCHb. J[0 JaHUX MPHUHIUITB HAJICKaTh:
IIPUHLUIN HEYNEePeIPKEHOCT], HE3aJIeXKHOCTI 1 EPCOHAIbHOI BiANOBIAANBHOCTI KOXKHOIO IpalliBHUKA
JBP, BiIkpuTOCTI Ta IPO30pOCTi AisUIBHOCTI, OJITUYHOI HEUTPAIBHOCTI 1 103aapTiiHOCTI, €JUHOHA-
YaJlbHOCTI Yy peaizailii moBHoBaxeHb JIBP.

TakuM YMHOM, BUIIE MepepaxoBaHa CHCTeMa NPHHIIMIIB HaIa€ MOKIIMBICTb CHCTEMAaTH30BaHO
MITIATH 10 aHAIi30BaHOT HAMU MPOOJIEMAaTHKH Ta HA OCHOBI CHCTEMHOTO TI1JIXO/ly PO3KPHUTH 3MICTOBHE
HaIOBHEHHS KOXKHOI i3 BHIIIE MEPEepaxoBaHuX 3acall.

1. Ilpunyun eepxosencmea npasa

Januii nOpuHIUI SBIIE COO0I0 3arajJbHONPABOBY Ta KOHCTUTYLIHHY OCHOBY IisuibHOCTI JBP.
He 3Bakarourt Ha CBOIO OaraTorpaHHICTh, BIH HAJIa€ MOXKIIMBICTh PEry/rOBaTH AisuibHICTH JIBP y myci
TIOBary JI0 MpaB JIIOANHM Ta OCHOBOIOJIOKHUX cB0OO0. Ha choromui y Mexax npaBoBoi TOKTPUHH He-
Ma€ €JMHOI TOYKH 30py 3 MPHBOAY TOTO YW JOIJIBHOK € TEXHiKa 3aKOHOMAABIIS, BIAMOBITHO 10 SIKOT
Mae Miclie {yOa0BaHHSI KOHCTUTYLIHHOTO MPUHIMITY Y MeKax MpodiIbHOro 3aKOHOAABUOTO aAKTY, SIKHH
peryioe nisubHicTb JIBP, afke KOHCTUTYLIHHI TOJI0XKEHHS ITOIIUPIOIOTHCS HA BC1 chepH KUTTS Ta € Ha-
ckpizHumu. Tak, Buenuit O.B. Binenko 3a3zHauae: «BpaxoByroun Toil haxt, mo Koncrutyuis B Ykpaini
Ma€e HaWBWINy IOPUIMYHY CHITY, a YCi IHIN 3aKOHH IPHIMAroThes Ha ii OCHOBI Ta NMOBHHHI iif Biamo-
BiJlaTH, MOTpeOn y Takomy nyOsiroBaHHI Hemae» [3, c¢. 90]. Pasom i3 TMM Big3HaYMMO, 110, HA HAIIC
MIEPEKOHAHHS, BPAXOBYIOUH TPAJIHUIIII0 MOOYJIOBH 3aKOHO/IABUMX aKTiB B YKpaiHi Ta Te, 10 MPUHIIMIT
BEPXOBEHCTBA TpaBa BiIOOpaKEHUH Y MeKaxX BEJHKOI KUIBKOCTI HOPMAaTHBHO-TIPABOBHX aKTiB, Y TOMY
YHCHl y 1 pollecyaabHUX KOACKCaX, AyOIItOBaHHS BiIIOBIAHOT 3acaiu He Oyle CIIPUSATH HArPOMaIKeH-
HIO HOPMAaTUBHOI'O MAacCHBY, @ HaBIAKU [IO3UTUBHO BIIMBA€ HA BCTAHOBJICHHS KOHLENTY JIIOJUHOLICH-
Tpu3My. 3MICT OPUHLUIY BEPXOBEHCTBA IpaBa OyB PO3TIyMAaueHUI HE JIUIIE y MPaBOBLH JOKTPHUHI,
ane 1y Mexax nisutbHOoCTi KoHctutynifinoro Cyny Ykpainu. Binrak, y pimenni KCY Big 02.11.2004,
3a3HAYAE€THCS, IO «OJHUM 3 TPOSIBIB BEPXOBEHCTBA MPaBa € Te, [0 MPaBO He OOMEKYETHCS JIMIIIE 3aKO0-
HOJIABCTBOM SIK OJIHI€0 3 OO (hOpM, a BKIIFOYAE U IHIIII COIialIbHI PEryJIsTOpHU, 30KpeMa HOPMHU MOpaJIi,
TpajuIlii, 3BHYal TOIO, SKi JETITUMOBAHI CYCIIJILCTBOM 1 3yMOBJICHI ICTOPUYHO JOCATHYTHM KYJIBTYp-
HHUM PiBHEM cycHinbcTBa» [4]. OTKe, BEpXOBEHCTBO MpaBa, HE CIiJl CIPUHMATH, K BEPXOBEHCTBO 3a-
xoHy. [laHyBaHHS IIpaBa y CYCHIIbCTBI — Lie JOMIHYBaHHs CIPaBEAIMBOCTI, IOBArU J10 NpaB JIOAUHHU ii
OCHOBOIIOJIO’KHUX CBOOO.

Taxum yrHOM, TIpH peaitizaiii JIBP cBOiX MOBHOBa)KCHB JaHa IHCTUTYIIisSI TOBUHHA JOTPUMYBa-
THCS KOHLETITY JIIOAMHOLEHTPU3MY, CIIPSIMOBYBATH CBOIO JiSUTBHICTh Ha 3a0e3MeUeHHs 3aXUCTy TpaB,
cB00OJI Ta 3aKOHHUX IHTEPECIB JIOIUHM 1 TPOMAJSTHUHA BiJl POTHIPABHUX TOCSTaHb, BIAHOBIOBATH
MOpYILIEH] IpaBa Ta CIPUATH NPUTITHEHHIO BUHHUX OCi0 10 BiANOBIAAIBbHOCTI.
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11. Ilpunyun 3axonnocmi

ITpHHIMI 3aKOHHOCTI 32 CBOIiM 3MICTOBHM HAIIOBHECHHS € JIOTTYHHUM IIPOJOBKCHHSIM HPHHIUITY
BEPXOBEHCTBA IIpaBa. bijbIie Toro, y Mexax IpaBOBOI JOKTPHHH MOXHA 3HAWTHU MiAXiT BIAIOBITHO 10
SIKOTO TIPHUHIIMI 3aKOHHOCTI SIBJISIE COOOI0 CKJIAIOBY YaCHHY NPHHIIMITY BEPXOBEHCTBA Mpasa. Ha Hamie
MEPEKOHAHHS, IPUHIIMIT 3aKOHHOCTI € OCHOBOIO JISUTBHOCTI Oy/Ib-SIKOTO Cy0’€KTa aJIMiHICTpYBaHHS, Ta
MOKJIMKaHUN 3a0€3MEYUTH Peasi3allifo KOHCTUTYIIHOTO KOHIIENTY, BiITIOBIHO 10 SIKOTO OpPTraHH Jiep-
YKaBHOT BJIA/IM, 1X CIIy>KOOBI Ta 1ocaioBi 0coOu 30008’ s13aHi JIISTH JIMIIE HA MiICTaBl, B MEXKax MOBHO-
Ba)K€Hb Ta y croci0, mo nepeadadeHi KoHcTurymiero Ta 3akoHaMu YKpaiHu. 3aKOHHICTh y JissIbHOCTI
[IPaBOOXOPOHHUX OPraHiB IOKJIMKaHA 3a0e3NedyBaTH, y IHEpIly 4epry, peali3alilo IpaBOOXOPOHHOI
¢yHKIil nanux cy6’exri. CiymHoro, Ha Ham norisd, € gymka O. M. Bannypka, koTpuii 3a3Hadae,
[I0 3MICT TIPHHIMITY 3aKOHHOCTI MPOSBISIETHCS Yepe3 BUKOHAHHS TOKJIAJCHHX Ha MPaBOOXOPOHIIB
000B’S3KIB II0JI0 OXOPOHH I'POMAJICHKOTO TIOPS/IKY, 3a0e3MeUCHHS TPOMaIChKOI Oe3reKu, 00poThou 31
3JI0YMHHICTIO, OXOPOHH Ta 3aXUCTY MPaB, CBOOOJ 1 3aKOHHUX IHTEPECIB 0COOH, BIACHOCTI, TPUPOIHOTO
CepeloBUILa, IHTEPECiB CYCMIIbCTBA TA AEPHKABHU BiJl MPOTUIPABHUX MOCSATAHb Y CYBOPii BiAMOBIAHOCTI
JI0 HOPM YHMHHOTO HAIliOHAJBbHOTO 3aKOHOJABCTBA, 3[iMCHEHHI KOHTPOJIIO 1 HAVIALY 3a AOTPUMAHHIM
BUMOT 3aKOHY 1HIIMMH OpraHaMU ny6ni'ﬂ-10'1' aILMiHiCTpaHﬁ T0CAJI0BUMH 0CO0aMH Ta IpOMasHaMH
[5, c. 128]. Takum unHOM, npu peanisauii JIbP cBOIX 10BHOBaXKCHb, OCTAHHE MA€ BUXOAUTH i3 HOpMa-
THBHOTO ILIACTY aJAMiHICTPATHBHO-IPABOBOIO 3a0e3ICYCHHs HOTO JisUIbHOCTI, Ta YiTKO i HEyXUIBHO
JIOTPUMYBATHCS BCTAHOBJICHHX 3aKOHO/ABIeM MpUNHKCiB. [Ipy boMy peanizarist IpUHIHITY 3aKOHHOCTI
y nisutbHOCTI JIBP mposiBnsieTbest y TOMY, 1110:

— ciryx00Bi Ta nocaznosi ocobu JIBP 3000B’s13aHi JOTPUMYBATUCS YUHHOIO 3aKOHOJABCTBA.
V pasi, SKII0 HOpMa 3aKOHY He BIATIOBIae MPAaBOBUM 3acajaM, JaHa KOHKYPEHIIis Mae OyTH po3B’s3aHa
Ha KOPUCTB IPaBOBOTO IPHHIIMITY;

— mnpauiBuuky J{BP He MaroTh mpaBa BUXOANTH 32 MEXI BCTAHOBJICHUX 3aKOHOM ITOBHOBaYKEHb
Ta MAlOTh peasi30BYBaTH OCTAHHI i3 JOTPUMAHHSM 3arajJbHOIIPABOBUX 3acal;

— HEJIOIYCTUMHM € BUKOHAHHS SBHO 3JJOYMHHOTO HAKa3y YH PO3IOPSDKCHHS;

— BTPYHYaHHs y AiSUIBHICT IHIIKX CY0’€KTIB IyOIiUHOIO aJAMIHICTPYBaHHS UM IPUBATHUX OCI0
0e3 BCTaHOBJICHOT 3aKOHOM METH, SIBIISIE COOOTO MPsIME TOPYIISHHS IPUHITUITY 3aKOHHOCTI.

TakuM 4MHOM, IPOAHAai3yBaBIIH JaHUI TPHHIIHIT BiJ3HAYNMO, 1[0 MPUHIKI (3aca/ia) 3aKOHHO-
CTI SIBIISIE€ COOOIO JIOTIYHE MPOOBKEHHS TPUHIIMITY BEPXOBEHCTBA TIpaBa Ta CIPsSMOBaHUI Ha 3a0e3re-
YEeHHs JOTPUMAHHS BCTAHOBJICHUX 3aKOHOM MOPSAKIB T4 CUCTEMH AisUTbHOCTI AEPKABHUX 1HCTUTYLIMH,
y TOMY YMCJIi 1 IPAaBOOXOPOHHUX OPraHiB, OAHUM i3 sIKUX € JIBP.

111 Ilpunyun cnpasednugocmi

Jlanuii npuHIMN (3acazia) HAICKUTD JI0 3arajbHONPABOBUX Ta BOTHOUYAC CKIamae coOoro (yH-
JaMeHT AismbHOCTI JIBP. ¥V Hal0imbI 3araqbHOMY PO3YMIHHI MIPUHITKIT CIIPABEUTMBOCT] BU3HAYAETHCS
SIK «Mipa MOpaJIbHO-TIPABOBOT IOMIPHOCTI BKJIAJICHOTO Ta OTPUMAHOTO B YCiX chepax KUTTEIISIIbHOCTI
JIIOAMHM Ta IXHBOTO MIPABOBOTO 3a0€3MEUeHHS; BUMOTa BiIIOBIAHOCTI MK IPAKTUYHOIO POJIIIO PI3HUX
IHAUBIAIB (COLiaNbHUX I'PYII) Y KUTTI CYCHiNbCTBA Ta IXHIM COLiaJIbHUM CTAaHOBUILEM, MK TXHIMU NIpa-
BaMU Ta 000B’13KaMH, 3JI0YMHOM i [IOKAPAHHSM, 3aCIyraMH JIOACH Ta iXHIM CyCIIIbHUM BU3HAHHSIMY
[6, c. 224]. Hpn LOMY cnmye BIJIMITHTH, 1[0 HE JAWUBIISTYNCH HA Te, 1O MPHHIHIT CHpaBeILJ'II/IBOCTl HE
3akpimuieHuit B KoHeTuTyii, Bid IpOHU3y€ CO60I0 CyTh OCTAHHBOI Ta BCi€i IpaBoBOi cucTeMu YKpaiHu.
VY isIBHOCTI MPAaBOOXOPOHHUX OpraHiB, y Tomy uucii i JIBP, ganuit npunimn Habupae ocoOIMBOroO
3HAUEHHS, 110 0OYMOBIIFOETHCSI HOTO COLIIaIbHOI crpsiMoBaHicTio. /IBP Mae peani3zoByBatu cBOT MOB-
HOB@)KEHHS y TaKUH Coci0 Ta 3 BUKOPUCTAHHIM TaKMX aJAMiHICTPAaTUBHO-IIPABOBUX (OPM BiJIOBIIHO
JI0 SIKMX, IPUHIIMIT CHPABEIIMBOCTI 3HAXOMUB OM CBOE BiJIOOpa)KeHHS y CYCHUIBHHX BiJJHOCHHAX 3a
yuactio JIBP. OkpiM TOro, MPUHIUII CHIPaBEUIMBOCTI Ma€ BaroMe 3HAYCHHS Y pa3i HassBHOCTI IIPaBOBOT
MPOTAJINHH, aJKe 3aTIOBHEHHS OCTAaHHBOI Ma€ BIIIOBIJATH He JIMIIE MPUHIUITY BEPXOBEHCTBA IIPaBa,
aje i CrpaBeIMBOCTI Ta PO3YMHOCTI.

TakuM YMHOM, BIA3HAYMMO, IIO TPUHIIMI CIIPABEIUIMBOCTI K NMpUHIMI JisuibHOCTI JIBP Mae
Ba)KJIMBE 3HAUCHHS IS pealtizallii 1oro MoBHOBAXKEHB Y KJIFOY1 COLIaIbHOTO CIIPSIMYBaHHS.

1V, Ilpunyun neynepeoscenocmi

[puHIUT HeyIepePKEHOCTI JOBOJI 9acTo Y MeKax MPaBOBOi JOKTPHHU OTOTOXKHIOKOTH 13 TIPHH-
LUIIOM CIPaBeUTMBOCTI. J[aHa CHTYyallis OB’ sI3aHa 13 THUM, 1110 TIyMadyHi CJIOBHUKH HAJIAl0Th BU3HAYCH-
H$1 KaTeropii «HeyIepe/KeHICTh KPi3b IPU3MY KaTeropii cripaBeuBicThb. Tak, HAPUKIA/I, TIYMadYHAN
cnoBHUK C. I. OkeroBa BuzHa4ae «HEYNEPEIKEHICTEY SIK «BIACYTHICTH HEOO EKTUBHOCTI 10 OyAb-sIKO-
ro TpolLecy, sSBUIIA; crpaBeluBicTey [7, ¢. 42]. Pazom i3 TuMm, Ha Halle NMEPEKOHAHHS, y MPaBOBil
IUIOLIMHI 3/1iCHIOBATH OTOTOXKHEHHSI JAHUX KaTeropiil HeJOLIIbHO, ke OCTaHHI XapaKTePU3YIOThCs
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a0COJIIOTHO IPOTHIIEKHUM, X04a i Ha NepIuuii NonIsi Mo’ s13aHuM 3MictoM. Ha choroani Heynepemxe-
HICTb NPUHHATO PO3IISIATH 3 TOUKHU 30pYy 00’ €KTUBHOIO Ta Cy0’€KTHBHOro Kputepito. OO’ eKTUBHUH
KpHTEpiil HeylepePKeHOCTI noisirae y ToMmy, mo JIBP mpwm peamisamii BIaCHUX IOBHOBaXKEHb Kepy-
€TBCSl «00’€EKTUBHUMI» 3aKOHAMH Ta HIIMMH HOPMAaTHBHO-IIPABOBHMH aKTaMH, KOTPI MPHAMAIOTHCS
YIOBHOBaXCHUMH JIep:KaBot cy0’ekramu. OKpiM TOTO, 00’€KTUBHHI KOMIIOHEHT HEYINEepEKEHOCTI
OJISITAE y TOMY, 110 Ha TpailiBHuKiB JIBP He Moxke 37iiicHIOBaTHCS Oy/Ib-KUi THCK 3 OOKY TpeTix ocio.
Cy0’€eKTUBHUI KOMIIOHEHT HEYIIEPEKCHOCTI MOJIsirae y Tomy, 1o npauiBHuku JIBP npu peamizanii
CBOiX IOBHOBa)KCHb MalOTh OyTU OE3CTOPOHHIMM Ta M030aBIEHUMH Cy0’ €KTHBI3MY, TOOTO 0COOUCTOT
3aliKaBIEHOCT] y KOHKPETHil crpasi.

TakuM 4MHOM, CIIiy€ BIAMITHTH, IO HEYHNEPEIKEHICTh ABJISIE COOOI0 OUH i3 YLIBHUX MPUH-
numiB y gisuibHOCTi JIBP Ta moknukana 3abe3neuntd eeKTUBHICTH peaiizailii nokiaaeHux Ha JIBP
MTOBHOBAKCHB 13 ypaxyBaHHSAM 00’ €KTHBHOI Ta Cy0’€KTUBHOI CKJIaZ0BOT JaHOT 3aCad.

V. Ipunyun He3anexcrocmi i NepcoHanrbHoi 8i0N08i0aIbHOCMI KOJCHO20 npayieHuka J{bP

ITpuHIMI HE3aJeKHOCTI TICHO MOB’A3aHUH 13 TPUHIIMIIOM HEyIepePKEHOCTI, 30KpeMa, i3 Horo
Cy0’€KTUBHOIO CKJIa0BO0. He3anexHICTh y Mexxax IPaBoBOl JOKTPUHU y OLIbILil CBOIM Mipi po3KpH-
BAEThCS Y KOHTEKCTI MPHHIIMITY CYIIIBCHKOI HE3aJIeKHOCTI, KOTpa 3aKpillieHa KOHCTUTYLIHHO. Pazom
13 THM, TIPUHIIMI HE3aJICKHOCTI MPABOOXOPOHHHUX OpraHiB, 30kpeMa, i JIBP mnonsrae y HeoOXigHOCTI
3a0e3neynTy e(hEeKTHUBHY peasi3allifo MOBHOBAXXCHb JAHOT IHCTUTYIIT 0e3 THCKY i3 OOKY BHIIHMX IMOCa-
JOBUX 0Ci0 Ta KOpymuidHOI ckiianoBoi. OKpiM TOro, Ha Hallle MIEPEKOHAHHS, TIPUHIIMAI HE3aJeKHOCTI
JBP criij TmyMauuTH MIMPOKO SIK HE3aJEKHICTh Ta CAMOCTIMHICTD caMoi IHCTUTYLI, a TAKOX SIK He3a-
JIEKHICTb KOXKHOTO IIpalliBHUKA IaHOTO OpraHy. Y Mexax Beaukoro T1yMauHOro CI0OBHUKA YKPaiHCBKOT
MOBH CaMe CIIOBO «HE3aJIKHHID» PO3TIyMadyeThCs, SIK TaKHil, SIKAIT He 3aJIeXKUTh BiJ KOro-HeOy/Ib, 40-
ro-HeOy/1b, HE MiIKOPSETHCS KOMYCh, YOMYCh [8, ¢. 760]. 3 IpUBOY NPHHIIKITY HE3aJIEKHOCTI I[IKABOIO
e nymxa O. M. Kypuia, koTpuii 3a3Havae, 110 He3aJexKHICTh npaiiBHUKiB JIBP He aOcomoTHa, BOHA
oOMexeHa 3aKOHOM, MPOLEIYPHUMH PaMKaMH, B MEXaX SKUX 3IHCHIOETHCS MPABOOXOPOHHA IisIb-
HICTb [9, ¢. 72]. 3 NaHOO MO3UIIIEI BaXKKO HE MOTOAUTHCS, a/KE BCI MPUHIUIIN, HA KOTPUX 0a3yeThCs
nisuibHicTh JIBP, nepeOyBatoTh y 4iTKill Ta LiNiCHIN B3aeMOAil Mixk c00010, TOIIOBHIOIOTh Ta 00MEXKYIOTh
chepy peanizauii oquH opHoro. Binrak, y naHoMy pasi MOXHa CTBEPIKYBATH IIPO B3a€MOJIIIO MIPUH-
IUITy HE3aJISKHOCTI Ta 3aKOHHOCTI, TIPH IIbOMY IIPHUHIIUI 3aKOHHOCTI SIK JOIIOBHIOE, TaK i OOMEXKye
He3aJexKHICTh y AisibHOCTI JIBP pamkamu mpaBoBoro 3akoHy. OKpiM TOr0 Ha ChOTOJHI pealtizallito
MIPUHIHUITY HE3aJISKHOCTI MOYKHA MPOCTEKUTH KPi3b MIPU3MY TaKUX CKIIaJOBHUX SIK:

— 3akpimienss 3a JIBP Bianosigno no ct. 1 3akony Ykpainu «IIpo JlepxaBHe Gropo poscii-
JyBaHb» CHELIaJIbHOTO CTAaTyCy, a caMe CTaTyCy IPaBOOXOPOHHOIO OpraHy, Ha SIKMH MOKJIaJal0ThCs
3aBJIaHHs IOJ10 3arT00iraHHsl, BUSBJICHHSI, IIPUITHHEHHS, PO3KPUTTS Ta PO3CIIiTyBaHHS 3I0YHHIB, BiIHE-
CEHHUX JI0 HOT0 KOMIIETEHIIi], a TAKOX HeHajeKHICTh JIBP 10 sk0AHOI 13 TiI0K Bitaau;

— HasBHICTh 0COOJIMBOI CTPYKTYPH Ta MOCAJ0BOI YHUCEIBHOCTI, KOTpa 3a0e3redye He3asexk-
HICTh HisibHOCTI [IBP;

— peaii3alis IOBHOBa)KEHb NpalliBHUKaMU JIBP, BUXOsUM BUKIIIOUHO 3 BUMOI 3aKOHY, 0e3 Ha-
SIBHOCTI «30BHIIIHIX ()aKTOPiB» BILIMBY Ha HOr0 AisJIbHICTS;

— BCTAHOBJICHHS 3aKOHO/IABCTBOM YiTKHUX BHMOT IOAO OCi0, KOTPi MOXKYTh 3aiiMaTé CBOI IO-
cagu y JIBP, 30kpema, BU3HaYCHHS HE Juie MpoeciiHuX, aje i 0COOMCTICHUX SIKOCTEH KaHIH/ATiB,
TOIIO.

[{oxo mpuHIMITY EpCOHANIBHOI BiINOBIIAIBHOCTI, TO BII3HAYUMO, IO JaHUH MPUHIUT SBIISE
c00010 OCHOBOIOJIOKHUN NMPUHIUI y CUCTEMI IIPUHLUIIB AEPHKABHOI CIy>KOU, a BPaXOBYIOUH Te, L0
3alHATTA 0c00010 cBOET nocaau y JBP sBisie cobor0 AepxkaBHy CitykOy «0COOIUBOTO MPU3HAYECHHS,
IITKOM 0OYMOBIJIEHO, IO 3aKOHOJABEIb Mepef0aurB IPHHIUII MEPCOHATBHOI BiAIIOBINANBHOCTI SIK
MPUHIUIT HA KOTpOMY OasyeThbest AisuibHICTh JIBP. Bin3Hauumo, 1m0 MpUHIIKI MEPCOHATBHOT BiIMOBI-
JANILHOCTI TIOJISATAae y TOMY, IO 1MOCanoBi Ta ciyx00Bi ocodbu JIBP camocTiiiHO HecyTh BCTaHOBIICHY
3aKOHOM BiJNIOBIZIANIBHICTh 32 Aii, sIKi Oyl HUMH BYMHEHI 13 BUKOPHCTAHHSM MOBHOBAa)XCHb OpraHy,
SKUI BOHU NPENCTaBIAIOTh, Y AaHoMy pa3i JIbP. Ha Haie mepekoHaHHs, NPUHIUI EPCOHATIBHOT Bifl-
HOBiJaJIbHOCTI NOKIMKAaHUN 3a0€3M1eUUTH BUKOHAHHS 0c00aMu, BCTAHOBJICHUX 3aKOHOM I1OBHOBAKEHb,
TaKuM YMHOM, 1100 MiHIMI3yBaTH JIOACHKUM (haKTOp Ta IepcOoHAIbHE CTaBIeHH mpaliBHUKiB JIBP 10
TIEBHOT CIPaBH YM 3/iHCHIOBAHOTO MPOBAKEHHs. Pa3oMm i3 THM, MPUHIHUII TEPCOHATBHOI BiAMOBIIalb-
HOCTI TIOKJIMKAHUH 3IIMCHIOBATH CTPUMYIOUY iSUIBHICTH Ta TMOIEPEKYBATH BUYHHEHHS IMPABOIOPY-
LIICHb CAMUMH X TipaiiBHukamu J[BP.

TakuM 4MHOM, MPOAHATI3yBaBIIM MPHHLMUI HE3aJIEKHOCTI Ta MEPCOHAIBHOT BiINOBINAIBHO-
CTi, CNIiJ] 3a3HAUUTH, 1[0 JAaHI NPUHIUIH SABISIOTH COOOI0 JIOTTUHY Ta 0OYMOBIIEHY YaCTHHY Y CHCTEMI
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npuHIHMIIB AisutbHOCTI JIBP Ta nokiukani 3a0e3neuyBaTy peaizallito MTOBHOBAXEHb aHAII30BaHOT Ipa-
BOBOI IHCTUTYLI.

VI Ipunyun eiokpumocmi ma npozopocmi Oisnvnocmi J{bP

[TpoBomstum aHANI3 TAaHUX TPHHIIMIIB CIIIyE€ BCTAHOBUTH, IO Ha CHOTOIHI Y MEXaX MpaBOBOL
JIOKTPHHU HE ICHYE €JJMHOTO MiAXO/Y, OO0 TOTO, IKHM YHHOM, CIiBBITHOCATHCS JaH MPUHIIAIH MK
co0oro. Biarak, o/1Hi HayKOBIIi TPONOHYOTH 3/[IHCHIOBATH OTOTOKHEHHS JIaHUX PHUHIIMIIB Ta BBAKATH
KaTeropito BIIKPUTOCTI TOTOXKHOIO TOHSTTIO MPO30POCTI, 1HIII K HABMAKH BBAXKAOTh, 10 Ml JaHUMHU
TepMiHaMH 3aKOHOJABLIEM 3aKpillIeHi qudepeniiiioBani npaBosi nocrynary. Ha Hame nepexoHaHHs,
3aKOHOJIABEIlb MPOMHCYIOUH JaHy 3acajly HAMAraBCs akLCHTYBAaTH yBary Ha HETOTOXKHOCTI Bi/IMOBII-
HUX [IPABOBHX KAaTeTOPiH, IXHii MOHITTEBI OM3bKOCTI T4 BOXHOYAC 3MICTOBHIH Z[I/I(bepeHHII/IOBaHOCTl
TakuM YMHOM, NPOIOHYEMO CKOHLIEHTPYBATH yBary Ha aHalli3i TAaKHX KaTeropiil sk «BiIKPHTICTHY Ta
«TPO30PICTHY Y Mekax MpaBoBoi AOKTpUHHU. Ha Hallle nmepekoHaHHsI, IPYHTOBHO JeMapKalliiiHa JiiHis
MDK aHaJIi30BaHUMHU HaMU Kareropismu Oyna nposeneHa BueHoo 1.B. Tkad, KoTpa BCTaHOBIIIOE I10JIO-
JKEHHS 1IPO Te, 10 3a3HAYCHi MOHATTA HE MOXKHA OTOTOXKHIOBATH, BiJIOBIIHO OLIBLI JOUUIBHUM € 1X
PO3MEKyBaHHS. Y 3B’3Ky 3 YAM HAyKOBEIb IPOIIOHYE i) IPO30PICTIO PO3YMITH BIaCTUBICTB JICPKaB-
HOTO YNpPAaBJIiHHS, 110 BH3HAYAETHCs OOI3HAHICTIO MPOMAJISH MO0 CYTHICHUX MPOSBIB MarepiaibHOT
i IpoIeCyalibHOI CTOPOHHM JIiSUTBHOCTI OPTraHiB JIePKaBHOT BN Ta MICIIEBOTO CAMOBPSIYBaHHS; 3PO-
3yMIJIOCTI HIMPOKIiK TPOMaJICBKOCTI IX 00YMOBJICHOCTI, 3MiCTY 1 ceHCy. TO/Ii SIK BIIKPUTICT, Ha 11 yMKY,
TaKOX € BJIACTUBICTIO JICP’)KABHOTO YIIPABJIIHHS, aJIe KA BXKE BU3HAYAEThCS MipOI0 Oe3M0CepeIHbOT yua-
CTi TPOMaJISiH y JiSUTBHOCTI OpTraHiB JIepyKaBHOT BiIau Ta MicieBoro camoBpsiayBaHHs [ 10, c. 30]. Takum
YUHOM, Ha Hallle IePeKOHAHHS, JaH| MPUHIIUITH B3a€MOIIOB sI3aHi 13 TOUKH 30py CTATUKH Ta AUHAMIKH.
Biarak, IpHHINT TPO30POCTi XapaKTePHU3YETHCS CTATHKOIO, a/Ke IS HOTOo peaizanii He MOTpe0yeThes
aKTHBHA y4acTh IPOMaICHKOCTI, a HeoOX1THIM € suine peanizamis JBP BuMmor 3akoHomaBcTBa. Y CBOIO
Yepry MPUHLUI BIIKPUTOCTI XapaKTePH3YEThCS JAUHAMIKOIO, a/pKe HOoro peasizaiis Oyne MOXIHMBOIO
JIMILE Y pa3i aKTUBHOI ASUTLHOCTI rpoMajickkocTi. Ha Haie nepexkoHaHHs, Py aHalli3i JaHuX TpPUH-
LUITIB JIOLIJIBHO 3BEPHYTHUCS JIO MOJIOKEHB CT. 27 Ta cT. 28 3akony Ykpainu «IIpo Jlep:xaBHe Gropo
PO3CIIiAyBaHby, 30KpeMa y MeKax CT. 27 OI0CEPeKOBaHO PO3KPUTHI IPUHIUII IIPO30POCTI, a y CT. 28
BigkpurocTi. Binrak, BinnosigHo no cr. 27 3akony Ha JIBP moknamaerscst 000B 30K uepe3 3acodu
MacoBoi iH(popMmalii, Ha cBOeMY odiliiiHOMY BeO-caiiTi Ta B iHIIHMX (hopMax peryisipHo iHdopmye cyc-
MIBCTBO MPO CBOO JMisUTbHICTH. Pa3oM i3 TUM peartizaliisi IPUHIMITY BIAKPUTOCTI 3a0€3Meuy€eThes yepe3
IUSUTBHICTD Pasi rpoMaicbKoro KOHTPOJTHO TIpH JlepkaBHOMY OFOPO PO3CITilyBaHb.

TakuM YMHOM, 3 aHANI3y BHIIE BUKJIAJECHOTO BBAKAEMO, 1[0 MIPUHIUIHN BiIKPUTOCTI Ta MPO30-
POCTI CITii pO3MEKOBYBATH MK COOOI0 3 ypaxyBaHHSM 3MiCTOBHOTO HAITOBHEHHS OCTAaHHIX.

VII. Ilpunyun nonimuunoi neumpansnocmi i nosanapmitnocmi

JlaHi NIPUHIKITY € HAKOLIBIIE TIOB’SI3aHUMHU 13 TIPUHIIMIIOM HEYNEPEIKEHOCTI, OJTHAK HE SBJIS-
F0Th COOO0 TOTOXKHI MPaBoBi Kateropii. [TpuHIMI MOMITHYHOT HEHTPAILHOCTI 3BOUTHCS JI0 TOTO, IO
nocazoBi Ta ciyx00Bi ocodu JIBP mpu peanizailii HUMU HaJlaHMX 3aKOHOM TIOBHOBa)XEHb HE MOXYTh
BUSIBJLSITU CBOIO IIPUXMWJIBHICTB 10 HEBHOI MOMITUYHOI NapTill uu opraxizauii. [Ipu nsomMy, naHuii npun-
LIUIT HE MICTUTh Y 001 3a00pOHHU 1100 HAJEXKHOCTI 0 Oy/b-AKOI HOJITHYHOI MapTii. A NPUHIUI [10-
3amapTiiHOCTI SIK pa3 1 3BOOUTHCS JI0 TOTO, IO ciayx0oBUi JIBP He MOXYyTh HayexaTtu 10 OyIb-SIKOi
MOJITUYHOT napTii. BigzHauuMo, 1110 Ha ChOTO/HI KOHIIETIT [T03amapTiiHOCTI BUMAarae BHECEHHS 3MiH 10
BITYM3HSHOTO 3aKOHO/IABCTBA, TaK sIK 3akoH Ykpainu «IIpo monitiuuHi maptii B YkpaiHi» He 3aKpiIuioe
3a ciyx0oBIsiME [IBP mpsiMux 3a00pOH 1IO/I0 WICHCTBA Ta JAisUIBHOCTI MOJMITHMYHMX MapTid. Biarak,
JlaHy TPaBOBY NPOTAJIMHY CJIiJ BUPIIIyBaTH BUXOASYH 13 CIBBIHOLICHHS 3araJIbHOTO Ta CHELiaIbHOTO
3aKOHO/IABCTBA, Ta JJOMIHYBaHHI CIICIialbHUX [IPABOBUX HOPM, KOTPHMH Y JaHOMY BHIIAIKY € HOPMH
3akony Ykpainu «IIpo Jlep>kaBHe Oropo po3ciaigyBanby. Pazom i3 Tum, 3akoH Ykpainu «IIpo nomituuni
napTii» CITiJ] TOMOBHUTH Y MeXax CT. 6 Tepea0aynBIIN HOBHH ITYHKT Cy0’€KTHUX 0OMEXKEHb WICHCTBA
Y TMONITHYHHUX TAPTisX.

TakuM 9YMHOM, MOXXEMO BCTAHOBHTH, IO IPUHIMIIK HOJITHIHO HEUTPAILHOCTI Ta Io3anapTii-
HOCTI MalOTh Ba)KJIMBE 3HAUYEHHS JUIs 3a0€3MeueHHs HeynepemkeHol aisubHocTi JIBP Ta peanizanii Hum
CBOTX [TOBHOBAXEHb.

VIII. Ipunyun eounonavarvbHocmi y peanizayii nosHosaxcerv J{bP

[TpuHIUIT €TMHOHAYABHOCTI SBIISIE COOOI0 HAMOUIBIN JOKTPUHAIBHO JOCHIIKSHUH MPUHIIUIT
i3 3acaj, Ha KOTpHX 0a3zyeTbes MisubHICTH JJBP. OxpiM TOro BapTo BCTAaHOBUTH, IIO AAHWH TPHHIHIT
€ €IMHUM, SKMW 3a3HaB 3MiH CBOTO 3MICTOBHOTO HAIIOBHEHHsS 3 MOMEHTY cTBopeHHsi [IBP, amke 10
rpyzaHs 2019 poky NpUHIKI €JMHOHAYATIBHOCTI HMEHYBABCS SIK «€JMHOHAYANILHICTD Y MOEHAHHI 3 KO-
JIEKTUBHUM CTI0COOOM peanizarii okpemux nosHoBaxeHb JJbP». Ha cboroznHi »k 3akoHOAaBeLb MIIIOB
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IUIIXOM BHKJIFOUCHHSI MIPUHIMIY KOJEKTHBHOTO CHOCO0y peanizauii okpemux noBHoBakeHb [BP Ta
3aKpiNUB y MeXax JaHoi 3acajy BUKIIOUHO €JUHOHa4aibHiCTh. .M. CaBeHko 3a3Hauae, 110 CyTHICTb
€IMHOHAYAIILHOCTI MOJISITa€ B TOMY, 1[0 KEPIBHUK KOHKPETHOTO PiBHS YIPABIiHHS KOPUCTYETHCS Tpa-
BOM OJIHOOCOOOBOTO BUPIIICHHS TUTaHb, SKI HAJIekKATh 10 HOr0 KoMIleTeHMii. DakTH4HO, e Ha/IaHHS
HAYaJIbHUKOBI JIEPKABHOTO OpPraHy IMHPOKUX TOBHOBAXKCHb, SKi HEOOXiqHI HOMY /Il BUKOHAHHS I10-
KJIQJICHUX Ha HhOTO (DYHKIIIM YIpaBIiHHS, pealizaliil nepcoHaabHol BianosigansHocTi [11, c. 4]. Pa-
30M i3 TUM, Ha HallIe IEPEKOHAHHS, CYTHICTh MPUHIHITY €JMHOHAYAIBHOCTI 3BOJIUTHCS J0 TOTO, 110 BCi
ciyx00Bi Ta mocanosi ocodu JIBP, peanizyioun cBOi MOBHOBaXXECHHS, IIOBUHHI OyTH MiANOPSIKOBaHI
kepiBHUKY JIBP, KoTpuii B CUy HaJaHUX oMy MOBHOBaXX€Hb HECE BCIO IIOBHOTY BIJIOBIIAIIBHOCTI 32
TisuTbHICTE ocTaHHIX. OkpiM Toro, Jupektop JABP ymoBHOBaxeHHMiT € [MHOHAYANBHO PUIMATH PIllICH-
Hsl, 3/1ICHIOBATH KOHTPOJIb 3a iX BUKOHAHHSM Ta HECTH BiJIMOBIANILHICTD Y pa3i HASIBHOCTI MOPYIICHb
HOPM 3aKoHy. TakoX y MeKax IPUHIHITY €AMHOHAYATEHOCTI BCTAHOBIIOETHCS MTPSIME ITiITOPSIIKY BAHHS
ciry)x00Bux Ta nocanosux oci6 JIBP Tupextopori. L{ikaBUM y KOHTEKCTI TOCIIKSHHS IPUHIIUITY €111~
HOHAYaJIBHOCTI € oz BaeHoro M.B. Anzpienka, KOTpHi, ZOCIIKYI0YH OCTAHHIH, BCTAHOBIIOBAB,
1110 JAQHU IPUHINIT CKIAAETHCS 3 TPHOX CKIIAJ0BUX YaCTUH:

1) HaxineHHs1 Ha4YalbHUKA OBHOTOKO PO3MOPSIUOi BIAAU IIOAO MiUICTIHX 1 MOKJIAJCHHS Ha
HBOTO TIEPCOHAIBHOI BiJMIOBIJAILHOCTI 32 BC1 ACMEKTH IiSUTBHOCTI JIEpKaBHOTO OPraHy # KOXKHOTO
ITi JIIETTIOT0;

2) HaJIaHHS HAYaJIbHUKOBI MPpaBa OJIHOOCOOOBO MPHUUMATH PIllIEHHS, BiJIaBaTH HAKa3M;

3) BUKOHAHHS 3a3HAYCHUX pillleHb (HaKa3iB), BUXOASYH 3 BCEOIUHOI OI[IHKM 0OCTaHOBKH B Me-
’Kax BCTAHOBJICHUX ITOBHOBA)XEHb 1 KEPYIOUMCh BUMOraMu 3akoHiB [12, c. 11-12]. Ha cpborogui npak-
TUYHUH aCHEKT MPUHLUILY €IMHOHAYAILHOCTI MOXHA MIPOCTEKUTH 13 aHaNizy cT. 12 3akoHy YkpaiHu
«IIpo JepxaBHe OI0pO PO3CIiLyBaHb» y MEXax KOTpol 3aKpillieHi HoBHOBaxxeHHs JJupexropa JIbP. Ha
Hale TIepeKOHaHHsI, IPUHIIAI €IMHOHAYAIBHOCTI HaTa€ MOXKIIUBICTh 3IIHCHIOBATH e(DeKTUBHE KepiB-
uuiTBo JIBP, a BinTak, i 3a0e3mnedye eheKTHBHY peatizallito TOBHOBAXKEHb OCTAHHIM.

TakuM YMHOM, PO3IISIHYBIIM IMPUHLHUI €JMHOHAYaJBHOCTI MOKEMO BCTAHOBUTH, IO JaHA
3acajia € OCHOBOIO 3a0e3rneueHHs e(eKTHBHOI nisuibHOCTI JIBP Ha OCHOBI ynpaBiiHCHKUX DIllICHb Ta
HiNOPSAKYBaHHI TOCATOBUX Ta Ciryxk00Bux 0ci6 JABP foro JupekTopoBi y Mexkax HOPM BU3HAYEHHX
3aKOHOM.

BpaxoByroun HEOOXiHICTh 3a0€3MEUNTH IPAKTUYHHUI aCTIEKT HAIIOTO JOCIIIKEHHSI, BBAXKAEMO
3a HeOOXiJHE MPOaHai3yBaTH MOXIIUBI IUISIXM YIOCKOHAJICHHSI CHCTEMH 3acajl, Ha KOTPUX 0a3yeThest
nisuibHicTh JIBP. Ha Haiie nmepexkoHaHHS, Ha ChOTO/IHI BPAXOBYIOUH BaXKJIMBICTH Ta BOJHOYAC OCOOIH-
BicTh c(hepH y MeKaxX KOTPOT peasti3ytoTh CBOi TOBHOBaKEHHS MpaiiBHUKK [IBP, HEoOXiTHUM BUIA€THCS
JIOTIOBHUTH TEpeNiK (PyHKI[IOHAIBHUX 3acajl 3acaforo npodecionanizmy ta nodpouecHocTi. [Iponony-
€MO 3yNUHUTHCS Ha aHalli3l 3MICTy JaHUX NPUHIMIIB (3acam).

Tpunyun (3acaoa) npogecionanizmy, Ha Hallle IEPEKOHAHHS, 3BOANUTHCS 10 TOTO, 1110 0COOH, SIKi
3aiimaroTh ocaay y JIbP MaroTh BONOAITH BUCOKHM PiBHEM SIK TEOPETHYHHX, TaK 1 MPAKTUYHUX 3HAHb,
MOCTIHHO IMiIBUIILYBATH PiBEHb MPOQECiitHOT KOMIETEHIIIT Ta 3iiCHIOBaTH e(DEKTHBHY pealtizallito CBO-
X HaBMYOK HA MpakTuil. [Ipu 1boMy, BiJI3HAUUMO, 1110, HA Hallle TIEPEKOHAHHS, MMOTIEPEIHII TOCBI
poOOTH Ha aHAJIOTIYHKX MOCagaX, He MOXKe OyTH €TMHUM CKJIaJIOBUM KPUTEpPito MmpodecioHanizmy, Ta
MOKE€ PO3IVISIIATUCS SIK OJIMH 13 CKJIQJIHUKIB OCTAHHBOTO Y MOEAHAHHI 13 THIIUMH €JIEeMEHTaMHU, 1110 Ha-
MTOBHIOIOTH 3MICT JaHOi 3acanu. BBaxkaemo, 1110 IpUHIKI TPOQeciiiHOCTI TOBOJII TICHO MOB’sA3aHUM 13
npodecionanizauiero, KoTpa BiANOBiAHO 10 EHUMKIONEA]T 1ePKaBHOTO YIPABIIHHS BU3HAYAETCS, SIK
IPOLEC [IaHYBaHHs HEOOXiAHUX 3HaHb, YMiHb | HABUYOK; ajanTalis 10 IpoQecifHOro cepeopuila.
Ipodecionamnizamis aepKaBHOTO CJ'Iy)K60BL[H PO3IIAIAETHCS Y IIHPOKOMY 3HAUSHHI, 10 MAa€ JEeKiIb-
Ka acIieKTIiB, a caMe: CTAaHOBJICHHS MPOQeCiitHOT caMOCBiIOMOCTI MOCAA0BI (0COOUCTICHO-TICHXOJIO-
TIYHUI acleKT OKPECIICHUH Y MOHATTI «npodeciiHuil pO3BUTOKY); GOpMYyBaHHS MpOoQeCiiiHuX 3HAHD,
YMiHb, CTAHOBJICHHS JEP>KaBHOIO CIIykKOOBI sk npodecionana (couialbHUN acekT — «rpodeciiina
comiamizamis») [13, c. 368]. Biarak, BpaxoBytoun BaxJuBicTh 3a0e3neueHHs J|BP npodecionanamu
Y HIXPOKOMY PO3YMIHHI JAHOTO TEPMiHY Ta BPAXOBYIOUH HEOOX1THICTh CHCTEMATHYHOTO Ta CHCTEMHOTO
3abe3neyeHHs npodecionanizaiii kaapis JIBP, BBaskaeMo 3a HEOOXiHE JIOTIOBHHUTH CT. 3 3aKoHy YKpai-
uu «IIpo JepxaBHe OI0pO PO3CIiyBaHb) BUILE 3a3HAYEHOIO 3aCaI010.

Ipunyun dobpouechocmi Mae OyTH CIIPSIMOBaHUI Ha 3a0€3MEUCHHS HEMOXITUBOCTI TIPOSIBY KO-
PYHNUiHHOT CKJIa0BOI y AiSUIBHOCTI IPABOOXOPOHHUX OPraHiB, y TOMY YHCHi 1 y Mexax AisuibHOCTi JIBP.
Ha cboroaHi CydacHHil CIIOBHHK 3 C€THKH, BU3HA4Ya€ JOOPOUCCHICTb, SIK IIO3UTHBHY MOpAIIbHY SKICTb,
3yMOBJICHY CBIJIOMICTIO 1 BOJICIO JIFOJMHU, SIKA € Y3araJIbHCHOIO CTIHKOIO XapaKTePHCTUKOIO JIFOINHH,
il crocoOy JKUTTSI, BYMHKIB; SIKICTh, IO XapaKTEPU3y€ TOTOBHICTH 1 3IaTHICTH OCOOMCTOCTI CBiJIOMO
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1 HEyXWIBHO OPIEHTYBATHCh y CBOIHM AiSVIBHOCTI Ta MOBEIIHLI Ha NPUHLMUNN J0Opa 1 CIpaBeAInBOCTI
[14, c. 387]. Ha Haie nepekoHaHHs, TOOPOYECHICTH MOXe OyTH OXapaKTepH30BaHa SIK BHYTPILIHS prca
JIIOZIMHU, KOTPa MPOSIBISETHCS Y HETEPIUMOCTI KOPYIILIii, HECIPaBEJTMBOCTI, CBABLILISL, TOIIO. 3aKO-
HOJIaBUE JIEKJIApYBaHHS 3acay JOOPOUECHOCTI MOBUHHO OyTH crpsiMoBaHe Ha 3abe3nedeHHs /IBP xa-
JIpaMu, KOTpi OyIyTh BIAMOBIIaTH €BPOIMCHCHKUM CTaHAapTaM CIIyKOU B IPAaBOOXOPOHHUX OpraHax Ta
3a0e3redyBary MiITPUMaHHS CyCIiJIBHOTO MOPSIKY B YKpaiHi.

3po0IieHO BUCHOBOK, 10 MPUHILIMIH (3acaai) Ha KOTPUX IPYHTYEThCA AisibHICTH [IBP MaroTh
Oyru npuBesenHi 10 nesHoi cuctemu. Ha choroni, BpaxoByioun BiICYTHICTE y MEKax IPaBOBOI JIOK-
TPHHHU HAYKOBHUX HALIPALIOBAHE 3 1aHOT IPOOIEMATHKH, GyJI0 3aIPOIIOHOBAHO BIACHHIA X1 10 CHCTe-
MaTu3aLii BIANOBIAHKX 3acaj. Binrak, mpononyerses 3acamu AisuibHocti JIBP noainutu Ha 1Bi rpyrm,
a caMe Ha 3araJlbHOIPABOBI 3acajy 0 KOTPUX CIIIAY€E BIIHOCHTH: BEPXOBEHCTBO TpaBa, 3aKOHHICTh Ta
CIpaBe/JIMBICTh, Ta (DYHKIIIOHAJBHI, @ caMe, 3acad, HEYNepEeIKEHOCTI, He3aIeKHOCTI 1 EPCOHANb-
HOT BIIMOBIANBHOCTI KOXKHOTO TipariiBHUKa JIBP, BiakpuTOCTI Ta Mpo30pocTi AisUIbHOCTI, MOTITUYHOT
HEHTpaJIbHOCTI 1 1M03anapTiiHOCTI, €IMHOHAYAIBLHOCTI y peanizauii noBHoBaxkeHb J[BP. Pazom i3 TumM,
0yJ10 3aIPOIIOHOBAHO BHECTH 3MiHM JI0 3aKOHOZIABCTBA Ta JIOMOBHUTHU HeEpelnik 3acaj aisuibHocTi J[BP
3acazo010 100podecHOCTI Ta npodecionanizmy, KOTpi NOKIMKaHI 3a0€3MeUHUTH SIKICTh TisSUIBHOCTI Moca-
JIOBUX Ta ciyx00Buii oci6 JIBP, Ta BomHOYac BCTAHOBUTH HOBI KPUTEPii, KOTPHUM MArOTh BiAMOBIIaTH
BIJIMIOBIIHI CY0’ €KTH.
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BI'YHELD I.M.

3AXMCHHUK SIK YYACHUK KPUMIHAJBHOTO MPOBAKEHHSA
HA JTOCYIOBOMY PO3CJIIIYBAHHI

DEFENSE OFFICER AS A PARTICIPANT IN CRIMINAL PROCEEDINGS
AT THE PRE-COURT INVESTIGATION

HesBaxarouu Ha MacITaOHUI 0OCSI HAyKOBUX HAIpallOBaHb 3 IPOOJIEM AisIbHOCTI
3aXHMCHHKA ITiJ1 9ac JTOCYJI0BOTO PO3CIIiAyBaHHsI, OUTBINICTh aKTyaIbHUX MMATAHb 3aJIHIIIA-
FOThCSI TIPEIMETOM JTUCKYCii, @ OKpeMi 3 HHX, 30KpeMa, OB s3aHi 3 y4acTIO 3aXHCHUKA
SK yJaCHHKA KPHMiHAJBHOTO MPOBAPKEHHS Ha JOCYAOBOMY PO3CIIiTyBaHHI, HEIOCTAT-
HbO BHUCBITICHO B HAayKOBii iTeparypi. Ciupaoynch Ha HayKOBi JOCHTiIPKEHHS, PO3IIIs-
HYTO HMHTAHHS 3MICTy HPABOBOIO CTAaTyCy 3aXMCHUKA Y 3MarallbHOMy KPHMiHAJIBHOMY
IPOBAKEHHI, JOCIIPKEHO 00cAr HOro IOBHOBAaXEHb, OKPECIIEHO rapanTii npodeciiinoi
JISUTBHOCTI. 3a3HAUCHO, IO YYacTh 3aXMCHHUKA Ha CTajil JOCYIOBOTO PO3CIiTyBaHHS €
HaKOLIBII e(DEKTHBHUM 3aCO00M 3a0e3MeUeHHs MpaBa 0COOM Ha 3aXUCT, OCKIIBKU uepes
IOPUIUYHY HEOO13HAHICTh, ICUXOJIOTIUHHUI CTpeC, CTaH MPUTHIUYEHOCTI, BUKIIMKaHI (akx-
TOM 3aTPUMaHHS, 3aCTOCYBaHHS 3aXOJIiB 3a0€3MEYCHHSI KPUMIHAJILHOTO TPOBAKCHHS,
MOBiOMJIEHHS IPO Mif03pYy TOLIO, Lii 0cO0M 34e01IBIIOr0 HECIIPOMOXKHI 0COOHCTO pea-
J1i3yBaTH CBOI IIpoLiecyalibHi IpaBa. MeTa cTaTTi oJsirae y po3po0iii TEOpEeTUUHHX 3aca
Ta MPAKTUYHUX PEKOMEHJAIlH, CIPSIMOBAaHUX HA €(EKTUBHY peali3allilo 3aXHMCHHUKOM
CBOIX MpOLECyaJbHUX MOBHOBAYKEHb Ha CTaJii JOCYIOBOTO po3ciimayBaHHs. [ligkpecie-
HO, 1[0 MTi3HABAJIbHA JIISUTBHICTh 3aXUCHHUKA Y KPUMIHAILHOMY MPOBA/KCHHI CIIPSMOBaHA
Ha OJIep’KaHHS BiIOMOCTEH PO 00CTABMHU KPUMIHAJILHOTO MPABOMOPYIICHHS, 3MICTOM
SIKOT € TIOIIYK CIIPUATINBOT ISl MiA3aXUCHOTO FOPUIMYHO 3Hauymol iHpopmauii. [ToBHO-
Ba)KCHHS 3aXUCHUKA XapaKTEePU3YIOTHCSI HACTYIIHUMHU O3HAKaMHU: € CKJIQJI0BOIO CTaTyCy
aJIBOKaTa; iX BUHUKHCHHS 3yMOBJICHO KOHKPETHHM IOPUANYHUM (DAaKTOM; MeTa 3Jilc-
HEHHS 3aXFCHUKOM CBOTX ITOBHOBA)XKCHB Ha CTaJil TOCYJOBOTO PO3CIIiTyBaHHS — 3aXUCT
[paB Ta 3aKOHHUX 1HTEPECIB MMiJJ03PIOBAHOTO, OCI0, 1010 SIKUX MepeadadaeThCst 3aCTOCY-
BaHHS IPUMYCOBHX 3aXOJiB MEIMYHOTO UM BUXOBHOTO XapaKkTepy, PO3IIIsiL MUTaHHS PO
BUIa4y 1HO3EMHIH JieprKaBi (EKCTPAIHUIIIIO).

Knrwwuosi cnosa: npasa ma 0008 513k 3aXUCHUKA, NPABOSUTE CIAMYC, NI3HABAIbHA
OIANbHICIb, KPUMIHATbHE NPABONOPYULEHHS.

Despite the large volume of scientific work on the problems of the defense attorney's
activities during the pre-trial investigation, most of the current issues remain the subject
of discussion, and some of them, in particular, related to the participation of the defense
attorney as a participant in criminal proceedings in the pre-trial investigation, are not
sufficiently covered in the scientific literature. Based on scientific research, the issue of
the content of the legal status of the defense attorney in adversarial criminal proceedings
is considered, the scope of his powers is investigated, and the guarantees of professional
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activity are outlined. It is noted that the participation of the defense attorney at the stage
of the pre-trial investigation is the most effective means of ensuring the right of a person
to defense, since due to legal ignorance, psychological stress, a state of depression caused
by the fact of detention, the application of measures to ensure criminal proceedings,
reporting of suspicion, etc., these persons are mostly unable to personally exercise their
procedural rights. The purpose of the article is to develop theoretical principles and
practical recommendations aimed at the effective implementation by the defense attorney
of his procedural powers at the stage of the pre-trial investigation. It is emphasized that
the cognitive activity of the defense attorney in criminal proceedings is aimed at obtaining
information about the circumstances of the criminal offense, the content of which is the
search for legally significant information favorable to the defendant. The powers of the
defense attorney are characterized by the following features: they are a component of
the status of an attorney; their emergence is due to a specific legal fact; the purpose of
the defense attorney's exercise of his powers at the stage of pre-trial investigation is to
protect the rights and legitimate interests of the suspect, persons in respect of whom it is
envisaged to apply coercive measures of a medical or educational nature, and to consider
the issue of extradition to a foreign state (extradition).

Key words: rights and obligations of a defense attorney, legal status, cognitive
activity, criminal offense.

IocTanoBka mpo6saemu. JlisTbHICTS 3aXUCHHUKA € BOKIJIMBOIO TapaHTiel0 3a0e3MeueH s IpaBa
Ha 3aXHCT Y KPUMIHAJIBHOMY CYJOYMHCTBI, OCKUJIBKH BOHA Ma€ COLaIbHUI XapakTep 1 cpsMOBaHa Ha
CIPOCTYBaHHSI OOBHHYBAuCHHS, BCTAHOBJICHHSI 0OCTABHH, SIKI TIOM SIKIIYIOTh Bi/IMOBINANBHICTD TTi/13a-
XHUCHOTO, 3aro0iraHHs MOPYIEHHIM HOro KOHCTUTYLIHHUX mpaB. TeMaTnka MOBHOBaXKEHb 3aXMCHHUKA
B KpPUMIHAJIBHOMY IpOILECi HE € HOBOIO JUIS HayKH KPUMiHAJIBHOTO HpolecyaiabHOro mpasa. OmHak,
npoOJIeMHI NUTaHHS, SIK TEOPETUYHOrO, TaK 1 MPUKIAJHOIO CIPSIMYBAaHHS HE MalOTh OJHO3HAYHOIO
PO3B’sI3aHHS B JOKTPHUHI a00 NOTPeOyIOTh PETENbHOrO HMEPErsLy, Y 3B’ 43Ky 3 MOCTIMHUMU 3MiHAMU
B HOPMAaTHBHIH periaMeHTaIlil KpIMiHaJIbHOTO ITPOBAKEHHS.

AHaJIi3 0OCTaHHIX T0C/iKeHb | my0uikamiil. 3ayBa)KUMO, 1110 TiSUTBHICTh 3aXUCHUKA CIPSMO-
BaHa He JIMIIE Ha iHTepecH Iif03pI0BAaHOr0, 0OBUHYBAUEHOrO, a i Ha iHTepecu mpaBocynas [1, c. 59].
Mono usoro B. O. Ilonemonko cIylIHO BBaXKae, WO 3a0€31EUeHHs IpaBa Ha 3aXUCT MOXKIIMBE JIMIIIE
HE3aJIeKHOI0 MPO(ECiiiHO CaMOBPSAIHOIO aBOKATyporo [2, ¢. 8—9]. HatomicTh HU3bKA SIKICTh FOPH-
JIUYHUX MOCIYT 3aBJIA€ KIIEHTY MaTepiaibHUX 30MTKIB, MOXKE MPHU3BECTU JI0 BUHECCHHSI HE3aKOHHOTO,
HEOOTPYHTOBAHOTO PIIICHHS CYJOBUM 4YM IHIIMM JIEP)KaBHUM OpPraHoM, Oe3MiJICTaBHOTO OOMEXKCHHS
KOHCTUTYLIMHUX IpaB JIOAUHYU i IPOMaJsIHUHA, 3alI0AISHHS LIKOAU 340POB’I0, YECTi, [IHOCTI ocodu,
ii maiiHy, a B KpUMIiHaNbHI} cnpaBi — HaBiTh 10 030aBICHHS BOJi, 0€3MiACTaBHOIO KPUMiHAJIBLHOTO
nepeciinyBanus [3, c. 123].

Crienndika ropuauaHoi chepr Ta mpodeciiHol AisTIbHOCTI aIBOKaTa 3yMOBITIOE By3bKe BUKOPH-
CTaHHS TEPMiHA «3aXHCT» Y 3HAUCHHI «3aXHCT MIPaB», OCKIJIBKH (I3UYHO aJIBOKAT HE € OXOPOHIIEM KOTO-
a00 voro-HeOyb [4, c. 153—154]. V cBoto uepry, H. M. BakasiHoBa niiliia BUCHOBKY, 1110, Ha BiIMiHY
BiZ (yHKLill mpeacTaBHUITBA YK KOHCY/IBTYBaHHS, SIKI HOPMAaTMBHO HE OOMEXEHI IEBHOIO Cheporo
[IPaBOBIAHOCUH, (DYHKIIiS 3aXHUCTY aIBOKATYpOIO IpaB (Pi3UIHUX 0C10 00MEXy€eThCsl BUKIIIOUHO CHEPOI0
KPUMiHAJIBHO-IIPOLECYaIbHIAX MIPABOBITHOCHH 1 IPAaBOBIIHOCHH, 10 BHHHKAIOTH Y IIPOBA/UKCHHI IIPO
aJIMiHICTpaTUBHI IpaBonopymeHHs [5, ¢. 154]. Takox ak[IeHTyeMO yBary Ha IpolecyaibHe CTAHOBHIIIE
KIIieHTa — «repeciiayBaHoro» [4, ¢. 155]. 3a J0rikor 3aKOHOABIIS, MOTEPIIINNA BiJi KPUMiHAIEHOTO
a00 aJIMiHICTPAaTUBHOTO MPABOMOPYILEHHS MOXKE PO3PAX0OBYBATH HA MPEACTABHUIITBO, a HE HA 3aXHCT.

VY mpouecyanpHiil JisTIBHOCTI 3aXHCT € CaMOCTIHHOIO (DyHKIII€I0, OCKUIBKH il HasIBHICTH 3a0e31e-
qye 3acana 3maranpHocTi (cT. 22 KIIK Vkpainu) 3a ymos 3a6e3neuenss B KIIK Vkpainu rapanriii npas
cropin. ¥ 1. 5 4. 1 ct. 1 3akony Ykpainu «IIpo agBokarypy Ta aJBOKAaTChKY AISUTEHICTE» BU3HAYCHO, IO
3aXHUCT — I BUJI a/IBOKATCHKOT JisUTBHOCTI, IO MOJISrae B 3a0€3MeUeHH] 3aXUCTy TpaB, CBOOON i 3aKOH-
HUX IHTEPECIB M1 103PIOBaHOT0, 00BMHYBAUCHOTO, MiICYIHOT0, 3aCYPKEHOT0, BUIIPABIAHOTO, OCOOH, 11010
SIKOT TIepe10ayaeThCs 3aCTOCYBaHHs MPUMYCOBUX 3aXO/IB MEIMYHOIO UM BUXOBHOTO XapakTepy abo BU-
PpiLIy€eThCsl MUTAHHS MPO iX 3aCTOCYBAaHHS B KPUMIHAIBHOMY IPOBAIXKEHHI, 0COOH, IIOJI0 SIKOi po3IIsiia-
€ThCs IMTAHHA [IPO BUJAUy 1HO3EMHiH JeprkaBi (eKCTpaIULlilo), a TAKOK 0COOH, sIKa MPUTATYETCS J10 afl-
MIHICTPaTUBHOI BiANOBIAAIBHOCTI M1l Yac PO3MIALY CIIPaBU PO aAMIHICTPAaTUBHE NPABONOPYLIECHHS [6].

Cuiz 3a3Ha9UTH, 10 B HAYKOBIH JIiTepaTypi npasa i 000B’I3KH aIBOKaTa TPaAULiiHO Ta Oe3y-
MOBHO BH3HAIOTh MPIOPUTETOM HOTO TipaBoBoTO cTarycy [5; 7]. Ha nymky I'. O. XpuctoBoi, mo3UTHBHI
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3000B’s13aHHS IeP>KaBH B 3arajlbHOMY BUIVIAZIL Ilepe0ayaioTh akTHBHI Aii, CIPAMOBAaHI Ha yTBEPIUKEH-
Hsl, 3aXUCT 1 cripusiHHA peartizanii uux npas [§, c. 33]. C. B. [oHuapeHKo CIIyIIHO 3ayBaXye, 1110 OJHUM
13 HallBayKJIMBILINX €JIEMEHTIB IIO3UTUBHOTO 3MICTy 000B’3KIB JepKaBU LI0/0 3a0€3eUeHHs IpaBa Ha
MIPaBOBY JIOTIOMOTY CTal0Th Mpo(eciiiHi nMpaBa 3axMCHUKaA, 03 peaizallii SKUX KOHBEHIlHE TpaBo Ha
3aXHCT 3AIUIIAETHCS «a0CTPAKTHUM U Lmto3opHuUMY [9, ¢. 873]. Haxinenns anBokara npodeciiHuMu
MpaBaMH CIIPSIMOBAHE HA HA/IaHHS ONEPATUBHOI Ta KBaIi(hiKOBAHOI FOPUIMYHOI JONIOMOTH 0C00aM, sIKi
32 HEI0 3BEPHYIIUCSL.

Merta crarrti. I[Tepenycim I[OCJ'Ii}:[)KeHHSI n0Tpe6ye BH3HAYCHHS 3MICTY IIPABOBOTO CTATYCy 3a-
XHMCHHKA B KPUMIHAJIBHOMY MPOBADKEHHI, 3°sICYBaHHS HOT0 MpaB Ta 000B’s3KiB, (bopMyBaHHsi €/INHOTO
MIXOMY O BU3HAYECHHSI MOHSTTS «3aXHCHHUK», 00CATY HOTO MOBHOBAKEHB, FAPAHTIN JTISUTBHOCTI TOIIIO.

Buxiiag ocHOBHOro MarepiaJy. 3axuCHIK 5K YYaCHUK KPUMIHAJIBLHOTO MPOBAIKEHHSI € HOTo
BaXXJIUBUM Cy0’€KTOM, BUKOHYE POJIb «APAHTY», JISUTbHICTB SIKOTO CIIPSIMOBAaHA Ha JIOTPUMAaHHS Ta BijI-
HOBJIEHHS MOPYIIEHUX MpaB mig3zaxucHoro. [IpaBo Ha 3axucT rapantoBane KoHctutyuieo YkpaiHw,
KIIK VYkpainu, 3akoHom Ykpainu «IIpo aiBokaTypy Ta aJBOKAaTChKy IiSUIBHICTB» 1 MIXKHApOAHO-IIpa-
BOBUMH J0roBopami i yrogamu. Tak, BinnoBinHO 10 4. 3 cT. 6 KoHBeHII{ Ipo 3aXUCT NpaB JIOAUHU
1 OCHOBOIIOJIOKHUX cB0OOJ (#ani — KonBeHuis) nepegoadeHo, o KOXKHUM 0OBUHYBaYeHHUH Yy BUMHEHH]
KPHMIHAJIBHOTO TPABOTIOPYIICHHST Ma€ MIOHAHMEHINe HACTYIHI IpaBa: MaTH Yac i MOXIUBOCTI, He-
0OXiHI JIJIsl TITOTOBKH CBOTO 3aXHCTY; 3aXHIIAaTH ce0e 0COOMCTO YW BHKOPHCTOBYBATH HOPUANYHY
JIOTIOMOTY 3aXHMCHHKa, BUOPAHOTO Ha BIACHHI po3cyj, a00 — 3a OpakoM JOCTATHIX KOILITIB JUIsl OTUIATH
IOPUAMYHOI JOIIOMOTH 3aXMCHHUKA — OJIEP’KYBAaTH TaKy JOIMOMOTY 0€30IIaTHO, KOJIN IIbOTO BUMAararoTh
inrepecu npasocynas [10]. Kpim toro, y ct. 13 KonseHuii 3akpinieHo HOpMY, BiIIIOBiIHO A0 SIKOT KO-
JKeH, uui npasa Ta cBoOOAU, BU3Ha4YeH] B 1iil KonBeHii, Oy10 nOpylIeHo, Mae IpaBo Ha e(heKTUBHUN
3aci0 IOPUANYHOTO 3aXUCTY B HAaIliOHAJTHHOMY OpTraHi, HaBITh SKIIO TaKe MOPYIICHHS OyJI0 BUMHEHE
ocobamu, 110 3/AIHCHIOBAIN ¢BOT odilliiiHi moBHOBaxkeHHs [10].

Tak, anBokaTypa MOkKe€ BHKOHYBAaTH CBOE COLiaJibHE MPU3HAUCHHS JIUILIE 32 YMOBH €(EeKTHB-
HOCTI TIpopeciiHOl AiSTTBHOCTI KOXKHOTO 11 WieHa B KOHKPETHHX JKUTTEBUX CHUTYAIIisIX, ITOB’A3aHUX 13
HaJIaHHSM TpaBoBOi gonomoru [4, ¢. 27]. OkpiM TOro, Mi>KHapOTHO-TIPABOBI MPUITHCH 3yMOBIIOIOTh
BCTAHOBJICHHS Ha HAallIOHAJILHUX PIBHAX 3aKOHOJABYO PEIVIAMEHTOBAHUX CUCTEM JIOIIYCKY A0 mpodecii
a/IBOKara, siKi rnepeadayaroTh: KBasiQikaliiiHi BAMOTH 10 0cCi0, 110 MaroTh HaMip 3aiiMaTuCs aJBOKaT-
CHKOIO JISUTBHICTIO, SIKi 0a3yFOThCSl HA KPUTEPISX OCBITH, MPAKTHYHOTO JIOCBIJTY; CHEIiadbHY ITiIr0TOB-
Ky KaHIHMJATiB Ha 3100yTTs CTarycy ajBokara (HaBYaHHS B CIICI[iaJli30BAHUX 3aKJIa/iaX, CTaKyBaHHS
TOLIO); HEPEBIPKY PiBHA NpodeciiHOl KOMIETEHTHOCTI KaHAUAATa, IUIIXOM MPOBeIeHHs kBamidika-
LilfHUX 1CHUTIB; HaJaHHA 0c0o01 odiuiitHoOro crarycy (IpodeciiiHoro 3BaHH:;) aJBOKATa 3 JOTPUMAHHIM
(hopMaTbHAX BUMOT MPOLIEAYPHOTO XapakTepy (YXBaJCHHS PillIeHHsI KOMIIETCHTHIM OPTraHOM, BHIAHHS
BIJIMIOBIZTHOTO CBiZIOITBA a00 JineHs3ii To1o) [4, ¢. 123]. Takoxk BHIe3a3HAYCH]I CIIEMEHTH CUCTEMH J10-
MyCKy J10 ipodecii aBokara BiIoOpaKeHO 1 B 3aKOHOIABCTBI YKpaiHH.

[Mopsia 3 iHmKMEU 0co0amMu aJIBOKAT MOXKE BCTYIATH B MPOIIECyasibHi IPABOBIIHOCUHU Ha Oy/ib-
SKill cTaziii KpUMIHAIBHOTO MPOBAXKEHHS, HE3aI€XKHO Big 00csry oro npas, 000B’3KiB UM OBHOBA-
xeHb. BiH € cy0’e€KTOM KpUMiHaIbHUX NPOLIECYaIbHUX BiAHOCUH: Oepe y4acTb y poleci Ha MiIcTaBax
i B mopsizky, nependadennx KIIK Ykpainu, 3a yMOBH, 10 HeMae 0OCTaBUH, 3a SIKMX 3aKOH BHKIIIOYAE
MOXJIUBICTh HOTO ydacTi B mporuieci. [ToinsemMo IyMKy, 1110 KOKEH 3 YUYaCHHUKIB Ma€ 4iTKO BH3HAYCHI
rpaBa i 00OB’SI3KK; YYaCHUKH JIFOTh Y KPUMIHAJILHOMY CYIOYMHCTBI Y BCTAHOBICHOMY TIOPS/IKY Ha
mijicTaBl Ta BiJIOBIHO /IO CBOIX MpaB Ta 00OB’S3KiB; BOHW 00OB’SI3KOBO BCTYIIAIOTH y MPOLECYallb-
Hi [IPaBOBIHOCHHM; 3000B’A3aHi JOTPUMYBATUCS YMHHOIO 3aKOHOJIABCTBA, BUSBIISATH TOJIEPAHTHICTD,
ITOBAXXATH YECTh 1 T'JIHICTD IHIINX YYACHUKIB MPOLECY; YYaCHUKH MAIOTh [IPABO HA 3a0€3Ie4YeHHS 0CO-
OucToi Oe3reKn; 3a HEBUKOHAHHS CBOTX 000B’sI3KiB 200 MOPYIICHHS MTPaB IHIIUX YYaCHHUKIB HECYTh BiJI-
MOBIIANIBHICTb, NiepeadadcHy 3akoHoM [11, c. 43]. KpiM Toro, yacTiHA OpraHizaliiiiHuX 3aXojiiB CIIpH-
si€ BUPILIEHHIO MPOIeCybHUX 3aBIaHb W CIPSMOBaHA Ha 3a0€3MeUeHHs 3aKOHHOTO Ta e(heKTHBHOTO
MIPOBEJICHHS MPOIECYaIbHUX il (3ay4eHHs 3aXUCHUKA; MepeKiIagada; Crelianicra; mpeacTaBHUKIB
KOMIICTEHTHOTO OpraHy 3allUTyBaHOl JepkaBu Tolo). Huska opraHizalifHuUX 3aXxofiB cHpsiMOBaHa
Ha BUPILIEHHS TAaKTUYHUX 3aBAaHb: CKJIAJAaHHs 1 KOPETryBaHHS IUIaHY PO3CIIiAYyBaHHS; IIaHY OKPEMUX
MpoLeCyalIbHUX Aii; MiroTOBYI 3aX0IH J0 NPOBEJCHHS BiITBOPEHHS 0OOCTaHOBKH Ta 0OCTaBUH IOJIT;
mig0ip oci0 uu peueii, 0 npe/’ SBISFOTHCS JUTsl BIII3HAHHS, 3a0€3IICUCHHS ParTOBOCTI TAKTHYHHX TPH-
romis [12, c. 49].

3’sicyBaHHSI MPOLECYaTbHOTO CTAaTyCy 3aXHCHHKAa B KPUMIHAIBHOMY MPOBA/DKEHHI IPOMOHY-
€MO PO3IVISIIATH KPi3b MPU3MY €JIEMEHTIB, IO CTAHOBISATH MOTO 3MICT Ta BIAMOBIIHO O METH HOTO
nisumbHOCTI. UiTKe 3aKOHOJaBUYe BPETY/IIOBAHHS IIPABOBOIO CTATyCy a/BOKATa-3aXMCHHKA SIK Cy0’€KTa
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KPUMIHAIBHOIO NPOBaHKEHHS 3a0e31edye He3alIeKHICTh 1 HeyIEePEIKEHICTh y IPUHHATTI HUM PillIeHb,
SIKI TapaHTyBaTUMyTh 3aXHUCT IIPaB Ta IHTEPECiB yUaCHUKIB KPUMiHAJIBHOTO IIPOBAKEHHS.

IIpaBOBUM CTaTyCcOM aJiBOKaTa € CYKYyMHICTh IpaB Ta 00OB’sI3KiB, SKi BU3HAYAIOTh HOTO IOpU-
JIMYHI MOXKITUBOCTI SIK TIPEJICTaBHUKA HEJEP’KaBHOTO CAaMOBPSITHOTO IHCTHTYTY, & TAKO)K BCTAHOBITIOIOTh
HEOOXI1/IHI BUJIM MOTO TIOBE/IIHKY B pa3i 3alyueHHs JI0 Y4acTi B KpUMIHAJIBHOMY TPOBA/IKCHHI.

AHaJi3 nmpolecyaabHOTO CTAaTyCy 3aXHUCHUKA 3aBXK/IW CJIiJ 31IHCHIOBATH B HEPO3PHBHOMY B3a-
€MO3B’S3Ky 3 MPOLECYaJbHUMH MOBHOBAKEHHIMH, SKUMH HOro Haliise YMHHE 3aKOHOAABCTBO. Tak,
B cT. 45 KIIK Ykpainu 3a3HaueHO, 1110 3aXUCHUKOM € aJ[BOKAT, SKUH 31HCHIOE 3aXUCT I1i03PIOBAHOIO,
00BHHYBaUEHOT0, 3aCyAKEHOT0, BUIIPABIaHOT0, 0COOH, LIO/10 SIKOI epe0adaeThesl 3aCTOCYBaHHS IIPU-
MYCOBHX 3aXOJIiB MEIMYHOT'O UM BUXOBHOTO XapakTepy abo BUPIIIYyBaIOCs IMUTAHHS PO X 3aCTOCYBaH-
HSI, @ TAKOXK 0COOH, 1010 SIKOT MepedadaeThesi pO3MIsi MUTAHHS PO BUIAYy 1HO3EMHIMH JepkaBi (eKc-
TpaIuIliio). 3aXUCHUKOM HE MOKe OyTH aJIBOKAT, BIIOMOCTI IIPO SKOTO HE BHECCHO 10 €IMHOTO PEECTPY
a7IBOKaTiB YKpaiHu ab0 CTOCOBHO SIKOTO y €IMHOMY peecTpi aIBOKATIB YKpaiHU MICTATHCS BiZIOMOCTI
PO 3yIUHEHHs a00 NPUITMHEHHS PaBa Ha 3alHSATTS aIBOKATCHKOIO AisUTbHICTIO [13].

Binnosigao 10 4. 4 ct. 46 KIIK Ykpainu, 3aXUCHUK KOPUCTYETHCS MPOLECYaTbHUMHU ITPaBaMH
I1i/103pI0BAHOr0, 0OBUHYBAYE€HOTI'0, 3aXUCT SIKOTO BiH 3/1HCHIOE, KPIM IIPOLIECYalIbHUX IIPaB, peasi3alilo
AKUX 3[IHCHIOE Oe3I0cepeIHbO MiJ03PIOBaHMI, OOBHHYBaYeHHIT i HE MOXe OyTH JOpydYeHa 3aXHCHHKY,
3 MOMEHTY HaJaHHs JOKyMeHTiB, nependadenux ct. 50 KITK Ykpainu, ciiggomy, TpoKypopy, CITiqdaoMy
cyni, cyny [13]. UuHHE KpMiHATBHE MPOIIeCyalbHE 3aKOHOIABCTBO YKpaiHH TICHO TOB’SI3y€ MPOLIECY-
aNBHUI CTaTyC aJBoKaTa K 3aXHCHHUKA 3 IPOLECyaTbHIM CTaTyCOM ITiA3aXHCHOTO.

ITpaBo CTOpPOHM 3aXHCTY, a OTKE, 1 3aXMCHHKA, HAa y4acTb Y KPUMIHAJIBHOMY IIPOBAKCHHI
BuILIMBae 31 3MicTy pizHuX crareil KIIK Vkpainu. 3akoHonaselp nependauae ixHi IpaBa Ha ydacTb
y J1I0Ka3yBaHHI, 30KpeMa IpaBa Ii{03pI0BaHOT0 JaBaTH MOSCHEHHS, MOKAa3aHHS 1010 MiA03pH; 301paTu
W HazaBaTH CIiJUOMY, IPOKYPOPY, CIITUOMY CY[JI JOKa3w; OpaTH ydacTh y MPOBEICHHI MpOoIecyab-
HUX Jif; T 9ac MPOBeIeHHs NPOIecyalbHIX Jiil CTAaBUTH 3allUTaHHs, Ha/IaBaTH CBOi 3ayBayKEHHs Ta
3amepeveHHs MO0 MOPSIKY IPOBEACHHS HiM, sIKi 3aHOCATH 1O MPOTOKOIY; 3asIBJISITH KJIOMOTAHHS IIPO
MPOBENICHHS NpoLiecyaibHuX Aii [13; 14].

Sk 3a3nagae [1. M. Mananayk, 3aXHCHHK JIOTIOMArae miJi3axuCHOMY B peaJtizallii Horo mpas i 3aXucTi
HOro 3aKOHHMX IHTEpeciB, Oepe y4acTh y JOCIIDKEHHI JOKa3iB, 3asiBiIs€ KIJIOMOTaHHS PO BUTPEOyBaHHS
Ta MPUEAHAHHS JI0 CIPAaBH HOBHX JOKA3iB, SIKI BUIPABIOBYIOTh MiACYAHOTO UM ITOM SIKUIYIOTH HOTO BHHY.
Bepyun yuyacTs y cynoBuX ae0aTax, BiH MOXeE JaBaTH OLIHKY JOKa3aM, POOMTH CBOi 3asiBU MPO 3HAUCHHS
MIepPEeBIPEHUX Y CYAi I0Ka3iB, iX JIOMYCTUMICTh, JIOCTOBIPHICTB 1 IOCTATHICTh, BUCJIOBIIFOBATH CBOT CY/IXKEHHS
1110710 CYMHIBIB Y IPOBUHY IIiICyHOrO a00 BKa3yBaTH Ha (DaKTH, SIKi MiTBEP/PKYIOTh HEBUHYBATICTh OCOOH,
iHTepecH Kol po3IsiaaroTh [ 15, ¢. 112]. Kpim Toro, H. B. XMeneBcbka BBaxae, 110 POJib 3aXHCHUKA B KPH-
MIHAJILHOMY TIPOBA/IXKEHHI TOJISITae HacamIiepe] y po3poOiieHHi cTparerii BegeHHs 3axucty [16, ¢. 197].

Oxkpim Buie3azHaueHoro, B 4. § c1. 95 KITK Ykpainu 3akpiruieHo MoyioKeHHs, BiAMOBIIHO J10
SIKOTO 3aXMCHHUK Ma€ MPaBoO OTPUMYBATH BiJl yUaCHUKIB KPUMiHAJIbHOIO IPOBAKEHHS Ta IHIIUX 0ci0 3a
TXHBOIO 3rOJI0K0 TIOSICHEHHS, sIKi He € Jukepeniom nokasis [13]. Jocnigauku O. FO. Tarapos i C. C. Yep-
HSBCbKUI OOIPYHTOBYIOTh HEOOXIIHICTh HaJaHHA CTATyCy IOACHEHHSM YYaCHHMKIB KPUMiHAaJIbHOIO
MIPOBa/DKEHHS Ta 1HIIHX 0Ci0, OTPHMAHUM CTOPOHOIO 3aXHCTY B MEXKaX KPHUMIHAJIBHOTO TPOBAHKESHHS
[17, c. 82]. Kpim 1poro, y ct. 93 KIIK VYkpainu 3a3Ha4eHO, 10 CTOPOHA 3aXUCTY 3/IHCHIOE 30MpaHHs
JIOKAa31B HIJISIXOM BUTPeOyBaHHS Ta OTPUMaHHS BiJI OpraHiB JIep:KaBHOI BIIaJId, OPraHiB MiCIIEBOTO CaMO-
BPSyBaHHS, MiANPUEMCTB, YCTAHOB, OpraHi3amiil, cIy>k00BHX 1 (i3HUHMX 0Ci0, peueid, Komii ToKyMeH-
TiB, BIJOMOCTEH, BUCHOBKIB €KCIIEPTiB, BUCHOBKIB PEBi3ill, aKTiB NEPEBIPOK; HILIIOBAHHS IPOBEACHHS
cimiguux (po3mykoBux) Aiit, HCPJ Ta iHIMX nporecyaibHUX Jii, a TAKOXK IUIIXOM 3/11HCHEHHS 1HITNX
Ui, sIKi 37aTHI 3a0€31eYNTH TOAHHS CYy HaJEKHUX 1 JOMyCTUMHUX JO0Ka3iB [13].

[TigkpecnuMo Te, 1o Mi3HABaIbHA JiSUTBHICTh 3aXUCHUKA B KPUMIHAIBHOMY MPOBA/KCHHI — 11e
JUSUTBHICTD 3 OTPUMAaHHS HEOOX1AHUX BIIOMOCTEH PO AOCIIDKYBaHU TPEAMET, TOOTO PO 00CTaBUHU
KOHKPETHOTO KPHUMIHAJIBHOTO MPOBa/KeHHS. [li3HaBajgbHA [ISUIBHICTh 3aXMCHHMKA BUXOIUTH 32 MEXKi
PO3YMOBO{, OCKUIBKH IOIIYK IOPUIMYHO 3HAUYIUX 0OCTaBUH MO/i1 B MUHYJIOMY Iepea0adae BUNHEHHS
3aXMCHUKOM aKTHBHHUX JIii, CIPSMOBAaHMX Ha X BCTAHOBJIICHHSI.

SIK i A7s CHi9oro, MOYAaTKOBUM MYHKTOM JISUTBHOCTI aJlBOKaTa € BHHUKHEHHS MPOOIeMHOT
MONIYKOBOT CUTYaIlil, 0 O3Ha4Ya€ HAsSBHICTh CYKYIHOCTI OOCTAaBHH BUYMHEHOTO KPHMIHAJIBHOTO IIpa-
BOTIOpYIICHHS 3 OpakoM iH(opMallii, OTpUMAaHHS SIKOT BUMarae AisJIbHOCTI 3aXHUCHUKA I10JI0 11 BCTa-
HOBJICHHS. Y TpOIIeCi JisSUIBHOCTI 3aXMCHUKA BUBYAIOTh MIEBHY CYKYITHICTh OOCTAaBHH, SIKI MMiJUIATAI0Th
JIOCITI/DKCHHIO B KPUMIHAJIBHOMY NpoBapkeHHI. L{i 00cTaBHHM Haziami CTaHOBUTHUMYTh OCHOBY HOTO
IPaBOBOI MO3ULIT B KPUMIHAIBHOMY NIPOBAPKEHHI.
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3aXUCHUK € BOKJIMBUM YYaCHHUKOM KPHMIiHAJIBHOTO TPOLIECY, KU1 31IIHCHIOE peai3allito Hajla-
HUX 3aKOHOM TIOBHOBa)KEHb (BIJIIOBIHO JI0 CBOTO IPABOBOTO CTATYCY) 1 BUCTYINAE Bij iMeHI i B iHTEp-
ecax ocoOH, Ky BiH 3aXHIIa€, 3 METOI0 HEIOMYIIEHHs Oy/Ib-IKHX NOPYIIEeHb Yu 0OMEKeHb il IpaB Ta
cBOOOI, HECTPABEAIIMBOTO CYAOBOTO pO3MIsy. TaK, MisIbHICTD 3aXMCHUKA CIIII PO3IIISAATH SIK Pi3HO-
BH/I Mi3HABAJIBHOT, PO3yMOBOI JiSUTLHOCTI, 1[0 MA€ MEBHI 0COONIMBOCTI. BU3HAYAILHIM y CHCTEMI Mpa-
BOBHX aKTiB, 1[0 PEIIAMEHTYIOTh MPOLIECYalIbHY JisUIbHICTh 3aXUCHUKA B KPUMIHAJILHOMY TPOBAIKCH-
Hi, € KIIK VYkpainu. Lle equnHnii 3akOHOAAaBYMI aKT, y IKOMY CHCTEMAaTH30BaHO HOPMHU KPHUMiHAIBHOTO
NPOLECYaNLHOrO MPaBa, [0 BU3HAYAIOTH MOPSIIOK 3a/lyYCHHs Ta y4acTi 3aXHCHUKA B KDUMIHATEHOMY
IPOBA/UKCHHI, @ TAKOXK HOr0 MPaBOBIAHOCHHH 3 IHIIMMH YHACHHKaMH NpOLeCy B it Z[lﬂJ'H)HOCTl Ho-
CILJDKCHHS [IOBHOBA)KCHb 3aXUCHNKA Oys10 O HeNOBHUM 0e3 3°sCyBaHHs HOro 060B’SI3KIB, OB’ I3aHUX
3 YYacTIO Y KPUMIHAIFHOMY MPOBa/DKEHHI. B3arami cydacHi BYEHI pO3MISLAAIOTh JaHy MPOOIeMaTHKY
KOMIUICKCHO, HAITPUKJIIA/I, Y KOHTEKCTI MI>KHAPOIHUX Ta EBPONEHCHKUX CTAHIAPTIB KPUMIHAILHOTO TPO-
BaJKCHHS SIK 31 CTOPOHH 3aXHUCTY, Tak 1 ctoponn ooBuHyBadeHHs (FO. Yopnoyc, O. dynbebkwii) [18].

ITpaBOBUMHM TapaHTISIMK aJIBOKaTChKOI IisIBHOCTI CIYIIHO BBaXKAIOTh IPaBOBi 3aco0H, 3aKpi-
IUIeH] B HOpMax IIpaBa, IPeIMETOM BIUIUBY SIKUX € IIpaBa i 0OOB’SI3KM aJBOKaTa, 10 3a0e3HedyIoTh
iX pealizalilo, 3aXUCT 1 BIIHOBJICHHS B pa3i nmopyumeHHs [19, c. 90]. AprymenTyroun Takuil miaxif,
A.B. BoitHapoBHY 10 3a3HAUCHHX MPABOBUX 3aCO0IB BIJIHOCUTH: MpaBa i 000B’SI3KK aJBOKATIB, MPOIIC-
cyasnbHy (hopMy 31IHCHEHHS aJBOKATCHKOI JiSTIbHOCTI, TIPABOBI CaHKIIii, 1110 MOXKYTh OyTH 3aCTOCOBaHI,
SK 70 aJBOKATIB, Tak 1 0 1HIIKX CyO’€KTiB peajizawii rapaHTiil aABOKAaTCHKOI AiSUIBHOCTI, IpOIECy-
asipHy (hopMy IIpOBEAEHHS IEBHUX [ii 3a yuacTIO aJjBOKaTa YU I[O/0 a/IBOKaTa B KPUMiHAJILHOMY IIPO-
BaypkeHHi [20, c¢. 127]. Toxinsemo nozumito O. I. SIHOBChKOT mom0 (HYHKIIOHATEHOTO MPU3HAYCHHS
MPABOBHMX T'apaHTI aJIBOKATCHKOT JIisTIBHOCTI B MPaBoBOMY perymtoBanHi [19, c. 82]. Takoxk CIyHIIHO
BUIaeThest mo3uilist A.b. BoiiHapoBuu, sika BBaXKae, 110 YaCTHHA TapaHTIH aBOKATCHKOI MisSIIBHOCTI,
K1 3aKpirieHi B 3akoHi Ykpainu «[Ipo anBokatypy Ta aBOKAaTChKY JiSUTbHICTBY 1 MOB’sI3aHi 3 POBE-
JEHHSIM I0/I0 a/IBOKATIiB MPOILeCyalbHUX Al y KpUMiHAJIBHOMY IPOBaKEHHI, BTiieHo B HopMax KIIK
VYkpainu [20]. Pemrra rapanriii xou i He MmicTsaTbes B Kogekcei, ofgHak, MaroTh OyTH nepeadadeHi cneli-
allbHUM 3aKOHOM (3akoHOM Ykpaitu «IIpo aaBoKaTypy Ta aABOKATCbKY JisIIBHICTEY).

BucHoBKH. AHalli3 T€OPETHYHO-IPAKTHYHKX ACIEKTIB J103BOJSE BU3HAYMTH TapaHTii mpode-
CiifHOT MiSUTBHOCTI 3aXMCHHUKA B KPUMIHAIGHOMY HPOBAJUKEHHI SK BHYTPIIIHBO Y3TOJDKEHY CHCTEMY
MIPaBOBHX 3ac00IB i YMOB, CIIPSIMOBaHMX 3a0e3Ie4yBaTH MOBHOIIIHHY Ta OE3MEPEeIKOHY peallizallito
3aXMCHUKOM CBOTIX MOBHOB2)XCHb y KPUMIHAJIbHOMY NPOBAKCHHI B 00CS31 Ta MOPSAAKY, BU3HAYCHUX
MDKHApOJHHMH JIOTOBOpaMH YKpaiHH, 3aKOHOJABCTBOM MO aJBOKAaTypy i aJIBOKATCHKY MisIbHICTH
1 KIIK VYkpainu. ITutanns 3a0e3neueHHs rapaHTiil aiBOKATChKOI AiSUIBHOCTI, Ha NEPEKOHAHHS IIPaB-
HUKIB, JI0CI 3aJIMIIA€TbCS HEBPErYJbOBAaHMM, OCKUIBKHM B 3aKOHOJABCTBI HE MependaueHO MeXaHi3My
MONIMPEHHS TAKUX TapaHTIi Ha CTaTyC aJBOKara, X04 aJBOKATH € YIaCHUKAMHU TPaBOCYIJIS, K i CyIIi
Ta npokypopu. [Ipote, B CYI/IIB € CTAaTyC, rapaHTii SKOTO HE 3aJeKaTh BiJl IXHBOT AisTIBHOCTI. 3a0e3re-
YCHHS HE3aJISKHOCTI a7IBOKATIB, 3aXHUCT BiJl BTPY4aHHs B 3/[IHCHEHHS a/IBOKATChKOT ISUIbHOCTI Ta CTBO-
PEHHS CIPUATIMBUAX YMOB AT 11 3AIHCHEHHS € OAHUM i3 3aKOHOJABYO PENIaMEHTOBAHHX 3aBJaHb Op-
raHiB aJIBOKaTChKOTO CaMOBPSIyBaHHS. 3a3Ha4€HE B CYKYITHOCTI 3yMOBIIIOE TX 000B’SI30K 3/1ICHIOBATH
3aXUCT IIpaB afBoOKaTa i 3a0e3neuyBaTu rapanTii Horo npodeciiinoi AisabHOCTI HA TepUTOpPil YKpaiHu.
3a3HauNMOo, 110 aJIBOKATH SK MpodeciiiHi cy0’ekTH, 3amydeHi 10 chepr KpUMIHAIBHOTO CYIOYHHCTBA,
HE MarTh 3MOTH MTOJIOJNIATH JesIKi TIPoOIIeMH, OB’ s13aHi 3 peaizaiiero QyHKIIT 3aXUCTy, 0e3 HaJIeKHO-
TO MMPaBOBOTO PETYIIOBAHHS, SIKE MEepeayCciM MOBHHHO HE MOPYLIYBAaTH TaKHH CTPHIKHEBHH IPHHIHIT
(YHKIIIOHYBaHHS aJJBOKATYPH, SK ii HE3aJIC)KHICTb.
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CTAH HAYKOBOI PO3POBJIEHOCTI TPOBJEM MMPOTHIIT
INPABOOXOPOHHUMHU OPTAHAMM KOHTPABAH I
KYJIBTYPHUX IIHHOCTEMU TA 35POI B YKPAIHI

THE STATE OF SCIENTIFIC DEVELOPMENT OF THE PROBLEMS
OF COMBATING THE SMUGGLING OF CULTURAL VALUES
AND WEAPONS BY LAW ENFORCEMENT AGENCIES IN UKRAINE

VY crarti 3xilicHEHO aHalli3 CTaHy HAyKOBHUX JOCIIPKEHb HMPUCBAYEHUX BHBUEHHIO
po0seM NpOTHJIl IPaBOOXOPOHHUMHU OpraHaMM KOHTPaOaHI KYJIbTYPHUX LIHHOCTEH
Ta 30poi B YkpaiHi. 30Kkpema, T0CIiHKEHO HU3KY HayKOBUX Ipallb SK BITYM3HIHHX, TaK
1 3apyOi>KHUX HAyKOBIIIB, @ TAKOXK TOCII/KCHb, BUKJIAJICHUX y HAYKOBUX CTATTSX, SIKI
OyiM MpOBeJIeH] 3 1aHOi MPoOIeMaTuku. 3po0JIeHO BUCHOBOK, 1110 Y po0OOTaX 3rajiaHux
HAyKOBIIIB NMHUTAaHHS KOMIUIEKCHOTO BHMBYCHHS mpoliem nporuaii opranamu CiyxOu
Oesmnexu YkpaiHu KOHTpaOaHAl KyJIbTYPHHUX LIHHOCTEH, 30poi Ta Ooenpumnacis B Ykpaiui
He posnuitanuca. BigzHaueHo, o e(eKTUBHA NPOTUIS IPABOOXOPOHHUMU OpraHaMu
KOHTpabaHIi KyIsTYpHUX HIHHOCTEH Ta 30poi B yMOBaX BOEHHOTO CTaHy € OJHHUM i3 OC-
HOBHUX TPIOPUTETHUX HANPSIMIB ISl YKPaiHCBKOI JepikaBH. APTyMEHTOBAHO, IO Tep-
CIIEKTHBHHUM HAaIPSIMOM MOAANBIINX HAYKOBHX PO3BIZIOK 3 OKPECIEHOT TEMH € po3podKa
TEOPETUYHHUX MOJIOKEHbD 1 MPAKTHYHUX PEKOMEH/IAIlIN 1110/I0 OpTaHi3allii i TAKTHKH Mpo-
tuxii opranamu Ciy:x6u Oe3nexu YKpaiHu KOHTpaOaH[l KyJIbTYPHUX LIHHOCTEH, 30poi
Ta Ooernpumnacis B YKpaiHi, Mpo 110 3a3Haqmio 78 % OnuTaHuX.

Knrouogi cnosa: cman, npobnemamuxa, npomudis, KOHmpabanod, KyJibmypHi YiHHO-
cmi, 30post, OPeaHi3068aHA 3OYUHHICTD.

The article analyzes the state of scientific research devoted to the study of the problems
of countermeasures by law enforcement agencies against smuggling of cultural values
and weapons in Ukraine. In particular, a number of scientific works of both domestic and
foreign scientists, as well as studies presented in scientific articles, which were conducted
on this issue, were studied. It was concluded that in the works of the mentioned scientists,
the issue of comprehensive study of the problems of countermeasures by the Security
Service of Ukraine against the smuggling of cultural values, weapons and ammunition
in Ukraine was not considered. It was noted that the effective prevention of smuggling
of cultural values and weapons by law enforcement agencies in the conditions of
martial law is one of the main priority directions for the Ukrainian state. It is argued
that the development of theoretical provisions and practical recommendations for the
organization and tactics of the Security Service of Ukraine against the smuggling of
cultural values, weapons and ammunition in Ukraine is a promising direction for further
scientific research on the outlined topic, which was noted by 78% of the respondents.

Key words: state, problems, counteraction, smuggling, cultural values, weapons,
organized crime.

IHocranoBka npodaemu. KonrpabaHnaa CTaHOBUTH OJHY 3 HAHOLIBIINX 3arpo3 AJsl HALliOHAJIb-
HOi Oe3rekn YkpaiHu B eKOHOMI4HIH cdepi. 3a oniHkamMu (axiBIiB yHACIIIOK KOHTpaOaHIU JepiKaB-
HU# OFO/DKET MIOPiYHO BTpavae Bix 63 10 96 mupa rpH [1, ¢. 17]. OcobnuBy HeOe3MEeKy CTaHOBUTH KOH-
TpabaH/a TaKUX MPEAMETIB, K KyJIBTYPHI IIIHHOCTI, 30posi a00 OO€NpHUIIacu, OCKIIbKH Ha KOHTpaOaHIi
LIMX TOBApiB BUHUKJIM BUCOKOOPTaHi30BaHi TpaHCHALIOHAIBHI PUHKH [2, ¢. 98; 3, c. 109].

B ymoBax mmpokomaciuTabHoi 30poiiHoi arpecii pociiicbkoi emepanii Ta BTparoro cTaaoro

© BUHHMYEHKO B.B. — 3100yBau (HaykoBo-10CTiHUIA IHCTUTYT ITyOIiYHOTO IIpaBa)
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IPaBOOXOPOHHOT'O KOHTPOJIO Ha 3HAUHiM TepuTopii YKpaiHu cuTyalis Tinbku noripmmiacs [4, c. 50].
30kpema, aHali3 aHaJITU4HOI iHpopManii [5] cBIIUUTE PO Te, 10 TUMYACOBA OKYHALlisl OKPEMUX Te-
puTopiif YkpaiHH poCiiiCBKOI0 (heaepamiero CynpoBOIKY€ETHCS HE3AKOHHUM BHBE3CHHSIM KYJIBTYPHHUX
[IHHOCTEH, 3 OKyITOBaHUX TEPUTOPIH, IO CYyNepeYrTh 3araJbHOBU3HAHUM HOPMaM MIKHAPOIHOTO TIpa-
Ba ta Koncrurymii Ykpainu. Konrpabanga 30poi abo GoenpunaciB cripusie eckanailii KOHQIIKTIB MK
KpaiHaMu a00 BCEpE/IMHI JepKaB U MiDKUBIIOE TIPOTHIIPABHY JisIbHICTh HE3aKOHHUX 30poitHUX (op-
MYBaHb, 30KpeMa TEPOPUCTHYHHX 1 JMBEPCIMHUX YIPYIIOBaHb Y BCIX perioHax YKpaiHu.

TakuMm 4MHOM, e(EeKTHBHA NPOTHUIis MPABOOXOPOHHUMH OpraHaMU KOHTPaOaHMi KyJIbTypHUX
I[IHHOCTEH Ta 30poi B yMOBaxX BOEHHOTO CTaHY € OJTHUM 13 OCHOBHHX IPIOPUTETHUX HAMPSMIB JUIs YKpa-
THCBKOI IepKaBU.

Teopis Ta MpakTHKa 3aCBiUYIOTh, III0 OJHUM 3 JIEBUX 1 TPATUIIIMHUX HAIPSMIB Y10 CKOHAICHHS
MPOTHUJIIT 37I0YMHAM € TIOKPAICHHS 11 TEOPETHYHOTO 3a0e3MeUeHHS, 10 AOCSATAEThCS 3aBISKH MPUCKi-
IUTMBIN yBa3i 10 Hel 3 00Ky HayKoOBIIB [6, ¢. 66].

VY upomy kontekcti C. O. IlaBnenko [7, c. 107] cinymHo 3a3Hadae, IO TOJIOBHOK YMOBOIO
Oy/b-IKOT0 HAyKOBOI'O JOCIIIKEHHSI € IPyHTOBHMI aHaJi3 HAyKOBOIO JOPOOKY BITUM3HSIHUX Ta 1HO-
36MHHUX YUYCHHUX PI3HUX ICTOPHUHHX MepioiiB. Takuii aHai3 JacTh MOXKIIMBICTH 3’SICYyBaTH HallBaromiri
3-MIOMDK HHX, II0 CTaJ TEOPETHUHUM MiAIPYHTSAM MpEAMEeTa JOCIIKECHHS, 3 OHOrO OOKY, i aKIeH-
TYBaTH Ha MPOOIEMHHUX aCIIeKTaX, IO 3AIUIIIINCS 11032 MEKAaMH JTOCIIKEHHS TIONIEPEAHHUKIB, y KOH-
TEKCTi COIL1aJIbHO-€KOHOMIUHHX, MOMITHYHNUX, HOPMATUBHO-TIPABOBUX, KPUMIHOTCHHUX Ta 1HIINUX YHH-
HUKIB — 3 iHmIoro [7, ¢. 107].

AHaJi3 ocTaHHIX gocaigxenb i myOmikaniii. Teoperuuny 6a3y 1OCIIKEHHS CTaHOBISATH MO-
HorpadivHi npai yKpaiHchbKkuX yueHux, takux sk: O. C. Anrenosceka, J[. B. ba6ikos, I. M. bazsapyk,
€. I1. TaiiBoponcekwmit, O. O. Kozsipyk, O. M. Omensuyk, I. B. TTanamapuyk, I. B. Pyaaunekuii, B. B. Ci-
nenko, A.B. Tumortenko, S1.B. ®ypman, O.1. Xapabeprom, A.M. lanai, [.B. Spomiii Ta iHmi.

MeTo10 HayKOBOT PO3BIIKH € aHaJli3 CTaHy HayKOBOI PO3p0o0OJIeHOCTI podieM MpoTuii nmpaso-
OXOPOHHUMM OpraHaMM KOHTpabaHi KyJIbTYPHHX LIHHOCTEH Ta 30poi B YKpaiHi.

Bukiax ocHOBHOTO MaTepiary. Po3rmsmaroun KOMIUIEKCHI JOCTIIKEHHS CY9acHHKIB 3 JaHOT
poOJIEeMATUKY CITiJ] 3a3HAYHTH, 110 3HAYHUH 1HTepecC ISl Halloi poOOTH CTaHOBUTH JHCEpTaLliiiHe J10-
cmipkennst €. I1. TaiiBopoHchKkoro Ha Temy: «KoHTpaOaHma KylnbTYpHUX LIHHOCTEH: KPUMIHOJIOTIYHA
XapaKTepUCTHKa, IeTepMiHallis Ta 3anodiranusy (2009) [8]. HaykoBa HOBU3HA OfICpIKaHUX PE3YJIbTATIB
JcepTanii noyisirae B ToMy, IO 3a XapaKTepoM i 3MiCTOM PO3IVIAHYTHX MUTaHb AUCEPTALLsl € MEePIINM
3a POKH HE3AJISKHOCTI YKpaiHH KOMIICKCHUM HayKOBHUM JIOCJIIJUKCHHSIM KPHUMIHOJOTIYHOT XapaKTepH-
CTUKH, JeTepMiHalii i 3ano0iranHs KOHTpabaH/i KylIbTypHUX LiHHOCTeH. Ha 6a3i nmpoBeneHoro nocii-
JUKCHHS IUCEPTaHTOM PO3B’I3aHO HU3KY IINTaHb KOHKPETHOTO HayKOBOTO 3aBIAaHHSA 1 c(DOPMYIHOBAHO
HOBI TOJIOXKEHHsI, BUCHOBKH, PEKOMEHAIIIl Ta Mporo3uiii. 30kpeMa, BIeplIe: 3alpOIIOHOBAHO aBTOP-
CHKHUH MiJIXI/] IO TOHSTTS «KYJIBTYPHI IHHOCTI», HA MiZICTaBl Y0T0 3p00JICHO BUCHOBOK, 110 ICTOPHYHI
LIHHOCTI € YaCTHHOI KYJIBTYPHHX I[IHHOCTEH; PO3KPUTO KPUMIHOJIOTIYHY XapaKTEPUCTHKY KOHTpa-
GaHau KylIbTypHHX LIIHHOCTEH (piBeHb, AMHAMIKY, CTPYKTYPY, «reorpadito» Ta iHII KiJIbKiCHO-SIKiCHI
MIOKA3HUKHU), a TAKOXK 11 3B’SI30K 3 OPraHi30BaHOIO 3JI0YMHHICTIO; PO3KPUTO COLIaIbHY 1 IICUXOJIOTIUHY
XapaKTePUCTUKY OCOOU 3JI0UMHLA-KOHTpaOaHIICTa, 10 a0 3MOI'Y OKPECIUTH KO0 0¢i0, HaiOLIbI
CXUIIBHUX J10 BYMHEHHS KOHTPaOaHIN KyJIbTYPHHX IIIHHOCTEH; BU3HAYEHO TEHICHIIIT PO3BUTKY 3JI0UMH-
HOCTI, OB’ SI3aHOT 3 HE3aKOHHUM TEPEMIIIICHHSIM KYJIbTYPHUX [IIHHOCTEH Yepe3 MUTHUN KOPIOH YKpai-
HU; 3/1IHCHEHO Kiacupikallito GpakTopiB (IPUYUH Ta YMOB), SIKi IETEPMiHYFOTh BUNHCHHS KOHTpaOaHIu
KyJABTYPHUX I[IHHOCTEH; 3alpOMIOHOBAHO KOMILJICKC 3aXO/iB 3al00iraHHs, BKJIIOYA0Yd BHECEHHS 3MiH
i JIOTIOBHEHB 710 YHHHOTO 3aKOHOAABCTBA YKpainu [§].

CTaHOBUTH WIHHICTB JUId Hawmoi podotH i nocnimkenns S .B. @ypmana Ha Temy: «OcHOBH Me-
TOJIMKHU PO3CIIIyBaHHs KOHTpabaHIu KyIbTypHHX IiHHOCTEH» (2009) [9]. V auceprariiii o0rpyHTOBaHO
HU3KY TOJIOKCHb, BUCHOBKIB, PEKOMEHMAIIH, 1110 MalOTh TEOPETHYHE 1 MPAaKTHYHE 3HAYeHHA. 30Kpe-
Ma, BIIEpIIE: PO3POOJICHO KPUMIHATICTHYHY XapaKTEPUCTUKY KOHTpaOaHIU KyIbTypHHUX LIIHHOCTEH,
sIKa BKJIIOYAE MPEIMET 3JI0YMHY; CIOCIO KOHTpabaHIU; «CIiOBY KapTHHY» 3JI0YMHY; 0cO0y KOHTpa-
OaHaycTa; BU3HAYEHO THIIOBI Ci4i CUTYalii, SKi BUHUKAIOTh HAa MOYAaTKOBOMY €Tarll pO3CiIiTyBaHHS
KOHTpaOaHIM KyJIbTYPHHX IIIHHOCTEH, 3 HAaBeACHHSIM [ 010 TX BUPIIIEHHS 3 ypaXyBaHHSIM B3a€MOJII1
CJTITYOTO 3 IHITMMHU TPABOOXOPOHHUMHU OpPraHaMH; 3alTPOIIOHOBAHO CUCTEMY THITOBUX BEPCii BIAMOBI/I-
HO JIO CJTIITYMX CHUTYAIlii MOYAaTKOBOTO €Taly po3CiilyBaHHs KOHTpaOaHIU KyJIbTypHHX LiHHOCTEH [9].

Ha ocobnuBy yBary 3aciyrosye nokropcbke pociixenss O. I. XapaGeproma Ha Temy: «Omne-
PaTUBHO-PO3IIYKOBE 3a0e3NeueHHs NpoTUaii KoHTpadbanai B Ykpaini» (2016) [10]. duceprauis € nep-
mUM B YKpaiHi MOHOTpa(iYHAM JOCITIIKEHHSIM KOHIENTYaJIIbHUX 3acaj OlepaTHBHO-PO3IIYKOBOTO
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3a0e3MeueHHs NPOTHIil KOHTpaOaHl B Cy4aCHUX YMOBAxX PO3BUTKY YKpaiHHU. Y CBITJIi 3aBIaHb HAIIOTO
JOCJIIIPKEHHSI OKPEMOi yBaru 3acIyrOBYIOTh PEKOMEHJALIl aBTOpa LIOAO BIOCKOHAJIEHHS ONEpaTHB-
HO-PO3LIYKOBOI'0 3a0€3MeueHHs IPOTUii KOHTpabaH i KyJIbTYpPHUX LIHHOCTEH, 30poi a0o Ooenpumnacis.
30KpemMa, BUSHUM CITUPAFOYHCH Ha MDKHAPOIHHUN JOCBI IPOTHIIT KOHTpaOaH Ii KyJIbTYpPHUX LIHHOCTEH,
30poi Ta OOENPHIIACIB 3aPOIIOHOBAHO BUKOPHUCTOBYBATH METOJI ONEPATHBHO-PO3IIYKOBOI JisUIBHOCTI
«CTBOPCHHS Ta BUKOPUCTAHHSI 3a3/aJIeTib iIeHTr(]iKoBaHUX (TOMiueHUX ) a00 HeCTpaBKHIX (IMiTarin-
HHUX) 3aC00iB» — CTBOPEHHSI MEPEIKI CIELiaIbHO YTBOPEHHX (JICTCHAOBAHUX ) T AMPUEMCTB.

OO6rpyHTroBano nepeitik HaiOub1 nepenexkTuBHrX HCPL (OT3), siki moTpiOHO BUKOPHUCTOBYBa-
THU JUI ONIEPaTUBHO-PO3IIYKOBOTO 3a0€3MeueHHs IPOTUii KOHTpadaH Il KyAbTypHUX LIHHOCTEH, 30poi
abo OoempuIacis, a TaKOX HAIPSIMU BUKOPUCTaHHS TI00ANTBEHOT Mepexi Ul e(heKTHBHOI MPOTHIT IINM
BHUJIaM 3JI0YMHIB. BU3HaUeHO YHMHHHKH, OI0 OOYMOBIIOIOTH TPYIHOLII ITiJI Yac OINepaTHBHO-PO3IIYKO-
BOTO 3a0€3MeUeHHS MPOTHIIT 3JIOUNHHUM TTOCSATaHHIM Ha KyJIBTYpHI IHHOCTI, 30poi abo Goenpumacis.
JloBezieHa HEOOXIIHICTh ONEPATHBHOTO BIIPOBA/HKEHHS B MITHOOKO 3aKOHCIIPOBHE OpraHi3oBaHE 3J10-
YUHHE 00'€AHaHHS, 10 BUMHSE KOHTpadaHy KyJAbTYpHHUX LiHHOCTEH, 30poi abo Goenpunacis. Yaocko-
HaJICHO IOJIOKEHHS, 1110 BU3HAYalOTh NOPAJOK B3a€MOJIT (CHUIBHUX Jilf) IPaBOOXOPOHHUX OPraHiB i
4ac NpoTuAii KOHTpabaHAl KyIbTYPHUX LIHHOCTEH, 30poi abo Goenpumnacis.

3 METOI0 BPEryJIIOBaHHS MOHATIHHUX OCOOIMBOCTEH BOTHEMAJIbHOI 30poi Ta OOWOBUX TpHIIa-
CiB SIK TIpeMeTa KOHTpabaHI1 aBTOPOM PO3POOIEHO KOHLETITYalIbHI 3aCali IPOEKTy 3aKoHy YKpaiHu
«IIpo 36porox» [10].

OxkpeMociiaBiI3HaunTH IMCcepTaltiitne nociiukeHHs . B. Pynaunipkoronatemy: «Oco0nmuBocTi BU-
SIBJICHHS TApO3CJIi 1y BAaHHS KOHTpaOaH /I HAPKOTUYHMX 3aC001B, [110 BANHSIIOTHCS OPraHi30BaHH MU 3TI0U T H-
Humurpynamm»(2019)[11]. luceprauisinprucBsiueHaKOMIIIEKCHOMY Hay KOBOMY 1 TPUKJIaTHOMY 3aBJaHHIO
1100 ONTUMI3aLil AiIbHOCTI ONEPAaTUBHUX Ta CIiI4uX Nigpo3ainiB Ciay:xou 6e3nexu YkpaiHu 3 BUsIB-
JICHHS Ta PO3CIiTyBaHHS KOHTpaOaHIH HAPKOTHYHUX 3ac00iB, 10 BUYMHSIOTHCS OPTraHi30BaHUMH 3J10-
YUHHUMH rpynaMu. Ha ocoOnuBy yBary 3aciyroBYIOTH MPOIO3HINT HIOO YIOCKOHAJIEHHS METOIHKU
pO3ciTiyBaHHsI KOHTpaOaH 1, 1110 BUMHSIOTHCS OPTaHi30BaHUMHM 3JIOYMHHUMHE TPyHIaMU Ta 0COOIUBOCTI
TAKTUKH MPOBEACHHS OKPEMHUX CIIIAYUX (PO3LIYKOBUX) Al Ta iHIII nonokeHHs [11].

HactynHuM pocnikeHHsM, sike IoTpedye IPyHTOBHOTO aHalisy € podora O. C. AHrenoBCchbKoi Ha
TeMy «OcoOIHMBOCTI MIEPEMILLICHHS! Yepe3 MUTHHUIT KOPIOH YKpaiHH KyIBTYPHUX LIHHOCTEI (2021) Ha-
YKOBA HOBH3HA OJIEPKaHHX Pe3yJIbTaTiB TOISIae B TOMY, 1O JMCEPTALlisl € MEPIIUM Y BITYM3HSHIA ajiMi-
HlCTpaTI/IBHO 1paBoBiii HAyIli LUTICHUM KOMIUICKCHIM JOCII/DKCHHSIM OCOONUBOCTEH [EPEMILLCHHS Yepes
MHTHHUH KOPIOH YKPaiHHU KyJIBTYPHUX HIHHOCTEH. Y pe3ynbTari OCiDKeHHS c(hOpMyITbOBAHO HI3KY HOBUX
HAYKOBHX TIOJIOXKCHb, PEKOMEH/IAIIH Ta BUCHOBKIB. 30KpeMa, BIiepiiie: OOIPyHTOBAHO ICHYBaHHSI Y IIPaBOBil
JOKTPHHI OKPEMOTO IHCTUTYTY — MEPEMIIeHHsI Yepe3 MUTHUI KOpIOH YKpaiHU KyJIBTypHHX LUHHOCTEH,
SKUH € CUCTEMOIO BiJIHOCHO BiJIOKPEMJICHHUX BiJl IHIIMX 1 OB’ 13aHUX MK COOOIO TIPaBOBUX HOPM, 1110 Bpe-
IyJIbOBYIOT HMOPSIOK HEPEMIIIEHHS Yepe3 MUTHUI KOPJIOH YKpaiHU Ky/IbTYpHUX LIHHOCTEIl; BU3HAYEHO,
IO MIPOLIEYPY BUIadi CBIONTBA HA BUBE3CHHS KYJIBTYPHHX I[IHHOCTEH MOKHA BH3HAYUTH SIK PEITIAMEHTO-
BaHUI HOPMaMH TIpaBa TOPSIOK JISUTbHOCTI Y cepi 3a0e3reueHHs 3aKOHHOCTI B MUTHIH CIIpaBi, JIit0 KOO
CIPSIMOBAHO Ha peati3allifo Ta TIOHOBJICHHS IMpaB 3allikaBICHUX OCi0 Ta MmyONIYHOTO IHTEpeCy JepIKaBH;
HaJIaHO BU3HAYCHHS MOHSTTS «CY0’ €KTH, sIKi 3[IHCHIOIOTh YIIPABIiHHS Ta KOHTPOJIb 32 MEPEMIILICHHSIM Yepe3
MUTHHUI KOPIOH YKpaiHM KyJIBTYPHHUX L[IHHOCTEI; JOBEIECHO, 10 MOPSIOK HEPEMIIIEHHS Yepe3 MUTHUH
KOpAOH YKpaiHH KyJIBTYpHHX LIIHHOCTEH nepeaoadae BKUTTS Cy0’ €KTaMU ITPABOBITHOCHH MOCIITIOBHUX, YiT-
KO BU3HAYEHUX JIilf, METOIO SIKUX € BUBE3CHHS, BBE3CHHS, TPAH3UT Ta IIOBEPHEHHsI KYJIbTYPHUX LIIHHOCTEH;
0OTPYHTOBAHO, IO BAKITMBY POJTb Y 3MiHCHEHHI KOHTPOJIIO 32 MEPEMIIIEeHHSIM KYJIBTYPHUX [IIHHOCTEH uepe3
MUTHHI KOPJIOH YKpaTHH BiJlirpae HaIeKHa ieHTH]IKAIIIS KyJIBTYPHHUX IIHHOCTEH (TIPEIMETIB KYJIETYPHOTO
MIPU3HAYCHHS), ITiJT KOO 3aITPOIIOHOBAHO PO3YMITH MPOLIEAYPY IIO/I0 BU3HAYCHHS IT0CAI0BOIO OCOOOO Bijl-
TOBITHOTO Oprany abo eKCIePTOM HAassBHOCTI y TOBapi iICHTU(IKAIIHHAX 03HAK, PUTAMAaHHUX KYJIBTYpHIN
IIHHOCTI, 1110 JIa€ ITiICTAaBH HOr0 MOMKIJIMBOTO BiIHOIIEHHS 10 KaTeropii KyJIbTypHUX IIHHOCTEH [12].

VY xozi po6otu Oy10 Takok BHOKPEMIIEHO Ta PO3IISHYTO HU3KY MOHOrpa(idHUX NOCHIIKEHB,
SIKI CTOCYIOTBCS IPOOIEMATUKY HAIIOTO AOCIILIXKEHHS IPUCBsiUeHUX [13, ¢. 37] BAOCKOHAJICHHIO KPUMi-
HaJIICTUYHUM, KPUMIHOJIOIIYHUM, KPUMIHAIBHO-IIPABOBUM, aAMIHICTPAaTUBHUM Ta €KOHOMIUHUM IIPO-
Gremam mpoTHIiT KoHTpabaH i B YKpaiHi, 30kpema:

— Owmenpuyk O. M. «KonTpabania 3a KpuMiHaJIBHAM TipaBoM Ykpainm» (2002);

— Cinenko B. B. «KpuminanbHa BiIIOBITaJIbHICTB 32 KOHTpaOaHy: MOPIBHSIEHO-IIPABOBE JOCITI-
ToKeHHD (2009);

— baszapyk I. M. «KpumiHosoriuna XapakTepucTHKa Ta 3arl00iraHHs KOHTpabaHIU B YKpaiHi»
(2013);
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— Spowmiii I. B. «AnMiHICTpaTUBHO-IIPAaBOBUI MeXaHi3M 3alo0iraHHs Ta NPOTUIT HOPYLIEHHAM
MUTHHX NpaBui B YkpaiHi» (2018);

— IManamapuyk I B. «KpumiHOIOriuHi 3acaay 3ar00iraHHs IPaBOIOPYILEHHSM, [10B’I3aHUM 13
MePEeMIIIICHHSM TOBAPIB/MPEIMETIB Yepe3 MUTHHUI KOPJIOH, Ha CydacHoMY eTarti B Ykpaini» (2021);

— Tumormenko A. B. «IIpotuais koHTpabGaHi y 3a0e3Meu4eHHI eKOHOMIYHOT Oe3INeKH MianpH-
emctBy (2021);

— Hlamait A. M. «KpumiHOIOTiYHa XapaKTePUCTUKA Ta 3all00iraHHs KOHTPaOaH i HApPKOTHYHUX
3ac00iB, ICUXOTPOITHUX PEUOBHUH Ta iX aHAJIOrIB YU IPEKYPCOPiB MUTHUMU OpraHaMu Ykpainm» (2021);

— Kozapyk O. O. «Konrpabanna HapKOTUUHHX 3ac001B, IICUXOTPOIIHUX PEYOBUH, iX aHAJIOTIB
YK MPEKypCopiB a00 (asibcrhikoBaHKX JTIKAPCHKHUX 3aC001B 32 KpUMIHATIBLHUM ITpaBoM Ykpaiuu (cT. 305
KK VYkpaiun)» (2022);

— ba6ikoB JI. B. «kKpumiHaibHa BiMOBIIANBHICTh 32 HE3aKOHHE TICPEMIILIICHHS ITPEAMETIB 4e-
pe3 MUTHUM KOHTpoab YKpainm» (2023);

Hanis P. I. «Ilyoniune ynpasninus y cdepi 3ano0iraHss Ta npoTuaii KouTpadbani sk ¢paxkro-
Py HalioHaNbHOI Oe31eKu B cydacHil Ykpaini» (2023).

OxpiM MOHOTpadiYHUX 1 AUCEPTALIHHUX 3 00paHOT TEMATUKH 3HAYHY YBary MPUALICHO aHATI3Y
HAyKOBUM CTaTTSIM, 1110 3’ SBUJIMCS OCTAHHIM YaCOM II[OJI0 TPOOJIEM MPOTH/IIT KOHTpaOaH I KyJIbTypHHX
LiHHOCTEH Ta 30poi B YKpaiHi.

Po3rsitHeMO HaiiOIbI 3HAUYII HAYKOBI JTIOPOOKM B KOHTEKCTI JTOCIIIXKYBaHOI MPOOIEMATHKH
[14, c. 43].

Tak, BaXJIMBUM /IS HALLOIO JOCHLIKEHHs € HaykoBa cTarrss M. O. Mimenka Ha Temy: «3a-
raJbHO-COIiaIbHE 3aI00iraHHs KOHTpaOaH/Al KyIsTYpHHUX HiHHOCTeH B YkpaiHi» (2016), mo npucss-
YeHa JIOCITI/PKECHHIO MTOHATTS Ta OCHOBHHUX CIIOCOOIB 3armo0iranHs KOHTpabaH Il KyJIbTYPHHUX I[IHHOCTEH
B Ykpaini [15].

V Haykosi#t myOnikaitii O. B. Tpoubko Ha Temy: «ITiBuiteHHs epeKTUBHOCTI AiSUTBHOCTI IIPABOOXO-
POHHHX OpraHiB 3a HaIPAMOM 0OPOTHOH 3 KOHTPaGaH1okO» (2018) [16] BHOKpEMIICHO OCHOBHI 3aX01H npo-
THIIT KOHTPabaH W, 30KpemMa: MOINIICHHS TeXHIYHOr0 OCHAIICHHS ITYHKTIB IPOITYCKY Yepes AepiKaBHUIA
KOPIOH YKpaiHu 3ac00aMu 00’€KTHBHOIO KOHTPOIIO (CKAHEPAMH, PCHTTCHIBCHKUMH YCTAHOBKAMH, CHCTe-
MaMH 39UTYBaHHsI HOMEPIB i BIIEOCTIOCTEPEeKEHHS ); YIOCKOHATICHHS HiF0401 B YKpaiHi CHCTEMH yHPaBITiHHS
MUTHHMH PH3HKaMH 3 ypaxXyBaHHSM KpaIoi MiXKHApOIHO! MPaKTHKK Ta 3aKoHoxaBcTBa €C MOI0 ympas-
JIHHS PU3MKaMH, PEKOMEHALli 1HO3eMHHUX eKCIIEPTIB, 30KpeMa IPeICTaBHUKIB MUTHOI Micii MixHapoaHo-
T'0 BAJIFOTHOTO (OH]TY; CTBOPEHH 0a31 JaHUX IPOTOKONIB PO HOPYLIEHHS] MUTHUX HPABUJL, SIKa MICTUTHME
HOBHY Ta SIKICHY iH(pOpMAIifo PO BiAMOBIHI MPABOIOPYIICHHS Ta 3a0e3IedyBaTuMe MOXIIUBICTD TIPOBE-
JICHHSI aBTOMaTH30BaHOTO aHAJi3y OCHOBHUX JAHUX MPOTOKONIB IIPO ITOPYIIEHHS MUTHUX MIPABUII, 1ICHTH-
(ikarlii KOHKPETHOI TpaH3aKIlii, 0co0K a00 Cy0’€KTa rOCIIOIAPIOBAHHS, SIKMX CTOCYFOTHCS IPOTOKONH [ 16].

V naykosi crarti H. A. Jlyrina ta O. 1O. Ha Temy: «OpranizaiiifHo-npaBoBi 3acodu 60poThOHn
3 KOHTpadaHnoro» (2021), mocnimKyIoThCsl CTaTUCTHYHI JaHi BUMHEHHS KOHTpaOaHau, 110 CBiAYATh PO
301IbLIEHHS KUILKOCTI 11 BAMHEHHS], IOIINPEHHS TaKOTO SBUIA B YKpaiHi Ta AKiCHO HOBUI XapakTep AisH-
Hsl. BUCBITIIOETECS BIUIMB HA CKOHOMIYHY Oe31eKy YKpaiHH, a TaKoxk 3a3Ha4aloThCsi OpraHisariifHo-eKo-
HOMIYHI 3aXO/H, SIKHX HEOOX1AHO BXUTH JUisl eEeKTUBHOI npomzm PO3BUTKY KOHTpaOaHIHOI AISITBHOCTI
Ha PUKOPJIOHHIX TEPUTOPISIX y KOHTEKCTI 3MILIHEHHs eKOHOMI4HOI Ge3reKu AepkaBy. BeraHoBieHO, 1o
OCHOBHHMM YHMHHHKOM, IO CTBOPIOE CTPUSTINBI YMOBH I KOHTpaOaHIW, € HEJOCTATHS KOOPAMHAILIS
MIPABOOXOPOHHUX Ta KOHTPOJIIOIOUMX OpraHiB YKpaiHH 3 BIANOBIIHUMH OpraHaMH CYMDKHHX 3 HAIlO
KpaiHOIO AepKaB I1[0/10 00OMiHY iH(OpMALLi€lo 3 TPOTUIT TEPEMIIIEHHIO TOBApPiB 11032 MUTHUM KOHTPOJIEM
a00 3 IPUXOBYBAHHSM BiJ MUTHOTO KOHTPOJIIO. 3alIPOIIOHOBAHO UIsl €(heKTUBHOI OOPOTHOU 3 KOHTpabaH-
JIOX0 PO3POOIISATH HOPMAaTHBHO-IIPABOBI aKTH IOAO HOKPALIEHHS KOOPAUHALII Ta CHIBIpali MUTHUX Ta
IIPaBOOXOPOHHUX OPTaHiB YKpaiHH, a TAKOXK OHOBITIOBATH HOPMATUBHO-IIPABOBY 0a3y, KOO pErIaMEeHTO-
BaHO IMOPSIJIOK BUSIBJICHHSI Ta TIOTNIEPEPKSHHS KOHTpaOaH 1 Ta TIOPYIIeHh MUTHHX rpaBui [17].

Ha yBary 3acnyroye i myomikaitist JI. O. KomunkoBa Ha Temy: «OXOpoHa KyJIbTypHUX LIHHOCTEH
YKpaTHCHKOI JIepIKaBH sIK CKJIa[[0Ba eKOHOMIUHOI Oe3nexuy» (2023) [18]. YV poOoTi 3po0iieHO BUCHOBOK ITPO
T€, IO MOPSAA i3 YIOCKOHAJICHHSIM MIKHApOAHO-IIPaBoBOi 0a3u MpOTUIil HE3aKOHHOMY 00iry 00’€KTiB
Ky/IbTypHOI ClIa/IMHK HEOOXiHa 1 3MiHa OpraHi3alifHiX 3aca OOPOTHOU 3 LM MPABOMOPYICHHIMH.
Hali6iabI JOMIIBHEM Y IIbOMY KOHTEKCTI € CTBOPEHHS y zmotmx Ml)KHapOILHI/IX oprasizanisx (IHTEP-
ITOJI, €EBPOIIOJI Ta BeecBiTHS MUTHA OpraHi3ailis) MiPO3IiliB, sKi 3AIHCHIOIOThH KOOpILI/IHaLIIIO MIXK-
HApOAHOTO CIIBPOOITHUITBA 3 PO3IIYKY Ta MOBEPHEHHS HE3aKOHHO BUBE3CHHX KyNBTYPHUX IIHHOCTEH.
3anpoIroHOBaHO, 70 CKIaay TaKUX MIiIPO3MIUTIB CIIiJI BKIOYATH K (DaxiBI[B i3 PO3KPUTTS BiIMOBIIHUX
3JI0YMHIB, TaK 1 €KCIIEPTiB, 3AaTHUX MiATBEPAUTH, a 32 HEOOXIMHOCTI ¥ BH3HAYMTH 3HAYCHHS TOTO YU
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1HIIOTO 00’ €KTa AT KYJABTYPH. 3a3HaueHi CIIy>KOM MOXKIIMBO HaJiMUTH O(IiHHUMU eKCIIEPTHUMH (DYHK-
LiSIMU 3 METOI0 KBaJIi(hikoBaHOTO BU3HAUEHHS PO3MIPY peasbHUX 30UTKIB, 3alIOAIIHUX JeprKaBi UM 1HIIO-
MY BJIACHUKY BUKpAJECHHSAM Ta HE3aKOHHUM BUBE3EHHSIM KyJIbTYypHOI LiHHOCTI [18].

Haykose nocnimkenns B. I. Tepemeripkoro ta B. B. Uymaka Ha temy: «IIpaBoBe peryitoBaHHsS
TOBHOBKCHB JICPYKABHOT MUTHOT CITY»OH 1110/10 3armo0iranHs Ta npotuaii kontpadanmi» (2023), npu-
CBSIYCHO OCOOIMBOCTSIM IPABOBOTO PETYIIOBaHHS MOBHOBaYKEHb J{epKaBHOI MUTHOI ciIy>kOn YkpaiHu
y cepi 3amobiranus ta npoTuii koHTpabdaumi [19].

Cepen octaHHiX MyOikaniil BITYN3HIHUX BUCHUX Ha L0 TEMY BapTo BUALIUTH poboTy A.Jl. Boii-
nemyka Ta I. A. I'yuyna Ha temy: «KoHnTpa®ania KyJabTypHHUX LIHHOCTEH: CydyacHi 3arpo3u Ta LUIIXU
ix mogonanHsy (2024). Y cTaTTi ZOCHIHKEHO CyJacHUH CTaH Ta MEePCIeKTUBH PO3BUTKY MepeMilleHHS
KyJBTYPHUX ILIHHOCTEH uyepe3 MUTHUH KOPJOH YKpaiHu. PO3IISIHYTO MOHSITTS «KYJIBTYPHI IIHHOCTI»
Ta Pi3HI MiAXoAu A0 iX kimacudikaiii. Big3HaueHO BaXIMBICTh MIXKHApPOIHOTO OOMiHY iH(OpMallie
MDK MPaBOOXOPOHHUMHU OPraHaMM Pi3HUX KpaiH Ul NPOTHIIl HE3aKOHHOMY OOIry KyIbTypHHX LiH-
Hoctel. OkpeMo pO3IIAHYTO POJIb MUTHUX OPraHiB y 3arno0iraHHi HE3aKOHHOMY MEPEMILEHHIO KyJb-
TYpPHUX LIHHOCTEH, 3 aKIIEHTOM Ha BaXJIMBOCTI Npo(deciiiHoi MiArOTOBKU MUTHUKIB y LIbOMY HPOLECI.
BuokpemireHo 3aco0H Ta CriocoOM 3aXUCTY KYIBTYPHUX IIHHOCTEH, SKi epeMIITyIoThCs Yepe3 MUTHUI
KOpIoH Ykpainu [4].

Taxox ciij BiAMITH iHIN HaykoBi myOmikariii, 30kpema: O. O. Kykmunosa ta J[. C. Hocenka
«IlepcriekTriBM OOpOTHOM Ta 3amo0iraHHs KOHTPAOAHIAHOT 3JIOYMHHOCTI B MEKaX yKPaiHCHKOTO 3aKO-
HozaBcTBa» (2021); B. B. Hersaru «IIpuunHu Ta yMOBH BUMHEHHS KOHTpabanmu B Ykpaini» (2023);
10. 0. 3abyra, T. O. Muxaiiniyenka «KonTpabaHa «1o HOBOMy» ab0 aHalli3 OCTaHHIX 3aKOHOJaBYMX
3min» (2024); /1. 1. Canoxunka «YMHHHUKH, 1110 3yMOBIIIOIOTH BAMHEHHS KOHTpadanam» (2024).

Po3mIsHYBIIN TEOPETHYHI PO3POOKH HAIPAIFOBAHHS BITYH3HAHIX BUCHUX 3 O3HAYEHOI pobeMa-
THKH € HarajibHa HEOOXIIHICT OCIIIUTH HAYKOBI PO3BIJKH 3apyOi’KHUX BUCHUX 3 O3HAYCHOT TEMATHUKH.

YV HaykoBi# JiTeparypi i3 I[bOr0 NPUBOY LIJIKOM CIIPaBEIMBO HATOJIOIIY€ETHCS, 1110 3aII03UYCH-
Hsl TIO3UTHBHOTO JIOCBi/Y, 3aCTOCYBaHHS OKPEMHUX IiJX0/iB 200 €JIeMEHTIB € 0€3yMOBHO KOPUCHUMH,
TaK SIK BUBUEHHs 3[J00YyTKIB iHIIMX 3aBXJU 30arauye BIacHy IisUIbHICTb, A€ 3MOIY CKOpEryBaru ii,
PO3KpHBAE 11l He BUKOpUCTaHi MOxJHBOCTI [20, ¢. 323].

3-moMix TIpailb 3apyOiKHUX HAyKOBI[B BifzHaueHo pobdoru bponi H., (Brodie N.) Kepcens M.
(Kersel M.), C. Makken3i (S. Mackenzie,) «I[IpoGiema He3aKOHHOT TOPTiBIII KYJBTYPHUMH 00’ €KTaMu
Ta nusixu BupimeHHs» (2021) [21], Aai Oni C. (Adil) Odey S.), Aknan becci C. (S. Akpan Bassey),
IxBan A. (Ikhwan A.), Cantesniartsac A. (Santyaningtyas A.) «Konrpabanna cpinenpkoi 30poi Ta sier-
KOTO 030pO€HHS sIK 3arpo3a HauioHanbHil Oe3neni Hirepii» (2022) [22], ITatiac I1. (Patias, P), ['eopria-
nic X. (C Georgiadis) «IIpotuaist koHTpabaH/l KyIBTYpHUX HiHHOCTE» (2023) [23].

IpyHTOBHMI aHalli3 HAyKOBOI JiTepaTypu [24] cBIIYMTH PO Te, M0 HAWOLILII crenupiYHUMU
HampsiMaMu poOOTH TIPAaBOOXOPOHHUX OPraHiB IMIOI0 MPOTU/IIT KOHTpabaH I KyIbTYpPHUX IIHHOCTEH Ta
30poi € BusiBJIeHHsI (TIOIIYK) O3HAK BiJIMOBIIHUX KaTEropiii KpMMiHAIBHUX MPABOTIOPYILIEHB 1 TPOBEICH-
HsI HEIVIaCHOT pOOOTH y 3JI0YMHHOMY CepefoBHILi. He MeHI BaskIMBUMU € opraHizauiifHi 3acaau i Tak-
THKA I0OKYMEHTYBAHHsI 3]I04MHHOIO OPraHi3aTopiB i KEPIBHUKIB 3I0YMHHIX IPYII, YCTAHOBICHHS IXHIX
CTHIYHNX | TPAHCHALIOHAIBHIX 3B’S3KIB, ICPEKPUTTs KaHAJIB JIeTali3allii OAepKaHNX 3I0YHHHIX J0-
XOJIiB, 30KpemMa 3 BUKOPUCTaHHAM Ml)I(BlI[OM‘IOFO Ta Ml)KHapOILHOFO cmiBpoOiTHuITBa [13, ¢. 9-10].

BucnoBku. OTxe, 31iHCHUBIIN aHaJi3 HAyKOBHX PO3BIIOK MPUCBSYCHHUX MPOOIEMATHIl KOH-
Tpabanai B YkpaiHi, MOXKHA MiJICYMyBaTH, 110 PE3yJIbTaTH MPOBEICHUX JOCIHIPKEHb MAIOTh CYTTEBE
HayKOBO-TEOPETUYHE Ta MpaKTHYHE 3HaueHHs. BomgHowac, y po0oTax 3ragaHuX HayKOBI[B MUTAHHS
KOMIUIEKCHOTO BUBYEHHs podneM npoTtunii opranamu Ciry:xOu Oe3nexu YKkpaiHu KOHTpaOaHl Kyib-
TypHUX LIHHOCTEH, 30poi abo Ooenpunacie B Ykpaini He po3musinanucs. [IepcnekTUBHUM HanpsMOM
[OZANbLINX HAYKOBUX PO3BIZIOK 3 OKPECIEHOI TEMU € PO3POOKA TEOPETUUHUX IOJIO0KEHD 1 IPAaKTUYHUX
pEeKOMEH AL 010 opraHi3amii i TAKTUKY NpoTH i1 opranamu Ciryx0u O0e3neku YKpaiHu KoHTpadaH i
KYJIBTYpPHUX LIIHHOCTEH, 30poi Ta 6oenpumnacis B YkpaiHi, Ipo 1110 3a3Ha4miIo 78 % OMUTaHUX.
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T'ATAY B.A.

TAKTUKA BUKOPUCTAHHS CIIEHIAJIbHUX 3HAHD IIIA YAC PO3CJIIY BAHHSA
KPUMIHAJBHUX MPABOIIOPYIIEHD Y CHEPI TOCHOJAPCHKOI TISIJIBHOCTI,
MNOB’SA3AHHUX 3 ITIIIPOBKOIO JOKYMEHTIB

TACTICS OF USING SPECIALIZED KNOWLEDGE DURING THE INVESTIGATION
OF CRIMINAL OFFENSES IN THE FIELD OF ECONOMIC ACTIVITY RELATED
TO DOCUMENT FORGERY

VY cTarTi pO3MIAHYTO OCOOJIMBOCTI BUKOPUCTAHHS CIIELiadbHUX 3HAHb IIiJ] 4ac Po3-
CJlilyBaHHS KPUMiHAIbHUX NIPABONOPYILEHD Y Chepi rocnogapehKol AisIbHOCTI, 0B s
3aHMX 3 MiIPOOKOI0 TOKYMEHTIB. Bu3HaueHo, 110 3acTOCyBaHHS CIIC[ialIbHIIX 3HAH € He-
BiI’€MHOIO CKJIA/IOBOIO IIPOIIECy JOKa3yBaHHS Ta CHpHsE 3a0e3MeUeHHI0 00’ €KTHBHOCTI,
MMOBHOTH 1 BCEOIYHOCTI JOCYIOBOTO po3ciiyBaHHs. HaromomeHo Ha BaXIJIMBOCTI 3aiy-
YEHHs CIICIIAJIICTIB B rajly3i rOCIOAapChKOi JisSUIBHOCTI; CHEiallicTiB y (iHAHCOBIH Ta
OyxranTepchbkiil cdepi; cnerianicTiB-KpUMiHATICTIB; CIIENiaNiCTIB y raly3i KOMII IoTep-
HO-TEXHIYHHMX J0CIipkeHb. OcoOIMBY yBary NpUALICHO KiacHiKalii BUAIB crierianb-
HUX 3HAHb, AKi 3aCTOCOBYIOTh TIiJ[ Yac pO3CJ‘Il,Z[yBaHH$[ KPUMiHAIBHUX [PABOLIOPYILICHb
y cepi rocronapebKoi AisIBHOCTI, MOB’S3aHAX 3 MiAPOOKOIO JOKYMEHTIB, i MeToAaM
X BUKOPUCTAHHS — €KCIIEPTHHM JOCIIUKCHHSM, PEBi3ifAM, ayJuTaM Ta KOHCYIBTAIisIM
3 BIAMOBITHUMH (aXiBIsIMH-CHIeLiaTicTaMi. BUKOpHCTaHHS CrieliajbHUX 3HAHb Ma€ Ha
MEHI BCTAaHOBUTH O3HAKH Ta CHOCOOM MiAPOOKH HOKYMEHTIB, HMiATBEPAUTH HAsSBHICTH
HNPUYNHOBO-HACIIJKOBOTO 3B’3Ky MIXK HiSIMH IiI03PIOBAaHMX 1 HAacJiJKaMu, 1[0 HACTa-
JI, @ TAKOXK 11eHTU(IKYBaTH MEXaHI3MU peai3alil 3JI04MHHUX CXEM IIiJl 4ac yUUHEHHS
KPUMiHAIBHHX PABONOPYLICHD y Cepi FOCIOAaPCHKOL ASUIbHOCTI, OB’ SI3aHAX 3 IIiji-
POOKOIO IOKYMEHTIB. JloBeCHO, 110 iHTerpauis CrelialbHIX 3HaHb Y IPOLEC PO3CIiay-
BaHHs KPUMiHaJIbHUX NPABONOPYLICHb Y C(hepi TOCIONAapCHKOL AisIIBHOCT 3HAYHO M-
BHUIIy€e e(QeKTUBHICTh MPOTHAII KPUMiHATEHUM MPABOMOPYIICHHIM, IO MOCSTAIOTh HA
OXOPOHIOBAHMH 3aKOHOM IMOPSIOK 00Iry Tpollei, IiHHUX HarepiB, iHIIMX JOKyMEHTIB,
Ha CHCTEMY ONOJATKYBAHHs, GIOJKETHOTO i BaIIOTHOTO PEryIIOBAHHSL, IIOPSIOK IIepeMi-
LICHHSI TIPEMETIB YePe3 MUTHHUIT KOPJIOH, TIOPSAKY 3aiHSATTS MIANPHEMHUIBKOIO Ta iH-
LLIOO FOCIIOAAPCHKOKO JiSUIBHICTIO, IPaBa i 3aKOHHI IHTEPeCH KPEeAUTOPIB i CLIOXKUBAYIB,
J0OPOCOBICHY KOHKYPEHIIII0 Ta aHTHMOHOIIONICTHYHY JisNbHICTD, a TAKOK Ha TOPSIIKY
MpHUBaTH3allii, CIIPUSE BCTAHOBJICHHIO 00CTaBHMH KPUMIHAIILHOTO TIPOBAJKEHHS Ta 3a0e3-
MICYCHHIO HEBIJIBOPOTHOCTI MOKapaHHsI BUHHUX OCi0.

Knrwuosi cnosa: cneyianvui 3HaHHs, KPUMIHATbHI NPABONOPYUIEHHS Y chepi 2ocno-
dapcvkoi disnbHocmi, niopobka OOKyMeHmis, cneyianicm, cy008da eKcnepmusd, Kpumi-
HanbHe NPOBAONCEHHS, PO3CTIOYEAHHA.

The article examines the features of using specialized knowledge during the
investigation of criminal offenses in the field of economic activity related to document
forgery. It is determined that the use of specialized knowledge is an integral part of the
evidentiary process and helps ensure the objectivity, completeness and comprehensiveness
of the pre-trial investigation. The importance of involving specialists in the field of
economic activity; specialists in the financial and accounting fields; forensic specialists;
specialists in the field of computer technical research is emphasized. Particular attention is
paid to the classification of types of specialized knowledge used during the investigation
of criminal offenses in the field of economic activity related to document forgery, and to

O©TATAY B.A. — kaHaWAAT FOPUIMYHUX HayK, TOKTOpaHT (HaykoBo-10CiiHuii iHCTUTYT IMyOIiuHOTO
npaBa)
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the methods of their use — expert research, audits, audits and consultations with relevant
specialists. The use of special knowledge should establish the signs and methods of
document forgery, confirm the presence of a causal relationship between the actions of
the suspects and the consequences that have occurred, and also identify the mechanisms
for implementing criminal schemes during the commission of criminal offenses in the
field of economic activity related to the forgery of documents. It has been proven that
the integration of special knowledge into the process of investigating criminal offenses
in the field of economic activity significantly increases the effectiveness of countering
criminal offenses that encroach on the legally protected procedure for the circulation of
money, securities, other documents, the taxation system, budget and currency regulation,
the procedure for moving items across the customs border, the procedure for engaging
in entrepreneurial and other economic activities, the rights and legitimate interests of
creditors and consumers, fair competition and antimonopoly activity, as well as the
procedure for privatization, contributes to establishing the circumstances of criminal
proceedings and ensuring the inevitability of punishment of guilty persons.

Key words: special knowledge, criminal offenses in the field of economic activity,
forgery of documents, specialist, forensic examination, criminal proceedings,
investigation.

IMocranoBka npodJemu. IIpakTuka po3ciiyBaHHS KpUMiHaJAbHUX IPaBOIOPYIIEHb y cdepi
TOCIIOAAPCHKOT JisTTBHOCTI, TIOB’I3aHUX 3 MiAPOOKOIO TOKYMEHTIB, 3aCBiIUY€, 10 BKa3aHa AisUIbHICTh
CYNPOBOIKYETHCSI HU3KOIO CKJIIHOLIIB, MOB’SI3aHUX 3 OCOOJMBOCTSMH IPEAMETa JOKa3yBaHHS, L0
00yMoOBJIeHHH crienn(}iko MPOBECHHS TOCIOAAPCHKUX OMepalliid, JTOKYMEHTAIbHUM 00iroM, BCTa-
HOBJICHHSIM YITKHX 3B’SI3KiB MIXK TIPOOJICHUMH JIOKYMEHTaMH, (iHAHCOBUMH OMepallisiMi Ta 30UTKa-
mu. KpiMm Toro, yunHeHHsI KpUMiHAJIbHUX MIPABOHOPYLIEHb Y cdepi rocnonapchkoi JisIbHOCTI, OB s
3aHUX 3 MiJPOOKOI0 JOKYMEHTIB, Ha ChOTOJIHI, Ha6yBae HOBUX q)opM 1 TEXHOJIOTiH, 10 TOTPedy0Th
PO3pOGICHHS Cy4acHHX €()eKTUBHUX MEXaHI3MiB JOCIIUKCHHS CIIiIOBOT KapTHHU. Pe3ynbraTuBHICTH
PO3CIIiAYBAHHs TAKMX KPUMiHAIBHAX MPABOMOPYIICHD 3a1€KUTh IEPeAyCiM Bill SKOCTI 30MpaHHs Ta
JIOCII/DKEHHS CITi0BOI iH(OpMalii, JOKyMEHTYBaHHS KPUMIHAIBHO NMPOTUIPABHOI MiSIIBHOCTI, IO,
0e3nepeyHo, MoTpedye BUKOPUCTAHHS CICLiaIbHUX 3HaHb.

VY cyyacHHX yMOBaX BUKOPHCTAHHS CIIELiaJbHUX 3HAHB MiJ Yac PO3CIiLyBaHHS KPUMIHAIBHHUX
[IPaBONOPYLIEHb, 30KpeMa Yy cepi rocrnofapchKoi AisIbHOCTI, OB SI3aHUX 3 HiIPOOKOI0 JOKYMEHTIB,
notpedye SKiCHO HOBOTO Tiiaxonay. Mu noromkyemocs 3 aymxoro 0. M. HopHoyc, sika 3a3Hayvae, 110
3aCTOCYBaHHS HOBUX TEXHIYHUX 3aCO0IB € aKTyaJIbHUM IUTAHHSAM 1 B JJOCBiJli PAaBOOXOPOHHUX Op-
raHiB, 30KpeMa: Ja3epHe CKaHyBaHHs Micus Ioaii, iHdopMariiHo-nounykoBi cucteMu 6ioMeTpUdHOl
inenTudikauii ocodu, iHGopManiiHO-NONIYKOBI cucTeMu ineHTUdIKaLil CIiIiB NanbLiB PYK JIOIUHU
tomo [1, c. 123].

BukopucTaHHs pi3HOraly3eBUX CIEIiallbHUX 3HAHB ITiJ1] 9ac PO3CIIiTyBaHHI KPUMiHATBHUX Mpa-
BOTOPYIICHD Y cdepi rocrnoaapchkoi AisUIbHOCTI, MOB’A3aHUX 3 MiPOOKOI0 JOKYMEHTIB, Ma€ Ha METi
OTPUMAaHHSI KPUMIHATICTUYHO 3HA4yIIol iH(pOopMallii PO MO0 KPUMIHAIBHOIO IMPABOMOPYIICHHS,
€JIEMEHTH KPUMIHAJIICTUYHOI XapaKTePUCTUKH KPUMIHAIBHOTO NMPAaBOMNOPYILEHHS, CIIOCOOU MiApOOKH
JIOKYMEHTIB Ta Ha OCHOBI IIbOTO BUCYHEHHSI CJIIYUX BEPCiil 1 IUIaHYBaHHS PO3CIIiTyBaHHS.

Merta cTaTTi 10J1Arae y BUCBITIICHHI 0COOIMBOCTEN BUKOPUCTAHHS CIELiabHUX 3HAaHb Yy pi3-
HUX 1X opMax IiJ 9ac po3CiiayBaHHs KPUMIHATBHUX PABOIOPYIIEHb y cepi ToCHONapchKoi Tisib-
HOCTI, OB’ SI3aHUX 3 MIJAPOOKOIO IOKYMEHTIB.

AHaJIi3 0CTaHHIX HAYKOBHX JIOCJHiKeHb i myosikaniii. OCHOBOIO HAYKOBOTO JTOCII/KCHHS
CTaJIW Tpalli, MPUCBAYCHI BUBYCHHIO MMOHSTTS CIEIiaIbHUX 3HAHb, IX 3MICTY, MPOLECYATLHOTO MOPSAKY
1 TAKTUYHUX OCOOIMBOCTEH IX BUKOPUCTAHHS MiJ 4ac JOCYJOBOTO PO3CIiIyBaHHS, TAKUX YUECHUX, SIK
B. I'. Tonuapenko, B. A. XKypaseins, H. I. Kiumenko, B. T1. Konmaxos, B. O. Konoasosa, B. C. Ky3emi-
4oB, B. K. JTucuuenko, I. B. ITupir, M. B. Canrescekuii, M. f1. Ceraii, M. T. Il]ep6akorchkuii, B. FO. Ille-
MITHKO Ta 1H. Y KOHTEKCTI BUKOPUCTAHHS CIEIiaIbHUX 3HAHB i/l 4ac PO3CIiyBaHHS KPUMIHAIBHUX
mpaBornopyiieHb y chepi rocnogapewbkoi AisuibHOCTI nociipkysanu I C. Binnsik, A. ©. Boiobyes,
B. I1. Kopx, O. I'. Kanbman, A. M. Kucnuii, I. A. Marycoscbkuii, A. M. Menenues, O. B. [Tuenina,
A. b. Cepreesa, P. JI. Crenantok, B. B. Timenko ta in. Bogsouac TeopeTHKo-NpHKIIaiHi 0COOIMBOCTI
BUKOPHCTAHHS CIICLIaIbHHX 3HAHD Il 9ac PO3CIi/lyBaHHs KPUMIHAIBHIX IPABONOPYLICHb y Cepi
TOCIIOAAPCHKOT TisITBHOCTI, OB’ SI3aHUX 3 MiAPOOKOI0 TOKYMEHTIB, Ha HAlly JYMKY, HOTPEOYIOTh OLIIbII
JIeTaTbHOTO BUBYCHHS.
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BukJian ocHoBHoro marepiaay. B. 1O. [lleniTbko TaymMaduTh CrieliiajibHi 3HAHHS SK CHCTEMY
HAyKOBHX JIaHUX (BiloMOCTei) a00 HABUYOK 00’ €KTHMBHOTO XapaKTepy, OTPUMAHUX y PE3yJIbTaTi BUIIOT
npodeciitHOT MiATOTOBKH, HAYKOBOI isIBHOCTI, IOCBIly IPAaKTHYHOI pOOOTH, 1110 BiJINIOBIAAI0Th Cydac-
HoOMYy piBHIO [2, ¢. 11].

HoxiGny nosuuito oberoroe B. B. Kopanenko, sikuil CrierialbHUIMH 3HaHHSIMH BBaXa€e HayKOBi
i HpaKTI/I‘IHl 3HAHHSI TA HABUUKY, SKi BIIIOBIAAIOTH Cy4aCHOMY PiBHIO PO3BHTKY BIATIOBITHHX rajysei
JIFOZICBKOT JisUIBHOCTI (38 BUHATKOM 3HaHb y Taily3i NPOLECYaIbHOTO i MarepialbHOro npaea), i Bu-
KOPHCTOBYIOTH (3aCTOCOBYIOTB) IIiJ] 9aC PO3CIiyBaHHS 3JI0YMHIB 1 CYJOBOTO PO3IISAY KPHMiHAJIBHUX
MPOBAIKEHb 3 METOIO CIPUSHHS CIIIZICTBY 4M CYIy B 30MpaHHI Ta JOCIHIPKEHHI 0Ka3iB [3, ¢. 46].

Y KOHTEKCTI PO3CIliiyBaHHS KPUMiHAJIBHUX NPABONOPYILICHb y cdepi ToCHofapchkoi AisuIbHO-
CTi, OB’ I3aHUX 3 MIAPOOKOIO JIOKYMEHTIB, METOI0 BUKOPUCTAHHSI CIICLiaIbHUX 3HAHB €: BUSBJICHHS Clli-
JiB KPUMIHAJIBbHOTIO IPABONOPYIIECHHS, 30KpEMa 03HAK BHECEHHS 3MiH y (hiHAHCOBO-IOCIIOAAPCHKY Ta
HIIY JOKYMEHTALIIO, SIKi € IPeIMETOM KPHMIHAIILHOTO PABOIOPYIIIEHHST; BU3HAYEHHS TEXHIYHHX CIIO-
CO0IB BUTOTOBJICHHSI i JPOOJICHUX JTOKYMEHTIB; BCTAHOBJICHHS 0COOH (0Ci0), MPUYCTHUX 0 BUMHCHHS
KPUMIHAJIBHOTO TPABOIMOPYIICHHS; MepeBipKa JTOCTOBIPHOCTI (DiHAHCOBO-TOCTIONAPCHKUX ONeparliid,
BUSIBJICHHSI (DIKTMBHUX OTEpalliid, TOABIHHOTO OOJIKY YM 1HIIMX MaxiHallil y JOKyMEHTAIlii; BUBYCHHS
JOKYMEHTIB y Mexax X onIsiay MiJ yac MIPOBEAEHHS CIiAUNX (PO3IIYKOBUX) Jiil; BUITyUCHHS PEUOBUX
JIOKa3iB (KOMH’IOTepHO’l' TeXHIKH, JIOKyMEHTIB Ta IHIIMX CIIiJiB, PEYCii Y1 IHIIMX 00’ €KTIB); OTPUMAHHS
KOHCY/IbTALi{ 1010 MiArOTOBKH MaTeplaJ'IlB (1)OpMYJ'I}OBaHH$I 3aBJ[aHb JUIS TIPOBE/ICHHS CYIOBUX €KC-
TePTH3 BIITYUCHHX JIOKyMEHTIB, KOMIT IOTEPHOI TEXHIKM 1HIINX PEeUOBUX J0Ka3iB; BUCYHEHHS CIiTINX
BepCiil 1 MOJaIbIIOro MIIaHyBaHHS IPOLECyaTbHUX M.

KpuMiHaabHUM IpOLECyaJbHIM 3aKOHOAABCTBOM BCTAHOBICHO IMPOLECYabHY Ta HEIpoLe-
cyasnbHy (pOpMH BHKOPHUCTAHHS CIHELiaJIbHUX 3HaHb. [IpUd4oMy aHali3 HAyKOBHX JKEpPEN J03BOJISIE
BHOKPEMHTH JIOAATKOBI IX THIIOBI ()OPMHU, IO CBOEK UEProi0 AUGEPEHIIIOI0THCS 3alI€XKHO Bil BUIY
KPUMIHAJIBHOTO MTPABOMOPYIICHHSI, & TAKOXK 1HIINX 00CTaBUH KPUMIHATEHOTO MPOBAKECHHSI.

Taxk, I'. C. BigHsik HaroJouye Ha iCHyBaHHI TakuxX (JOPM BUKOPHCTAHHSI CIICLiaIbHAX 3HAHb ITi]]
Yac po3CiigyBaHHS KpUMIHAJIBHUX MPaBOIOPYIIEHb, SIK: MPU3HAYCHHS CYJOBUX €KCHEPTHU3; IOBIIKO-
BO-KOHCYJIbTalliHa opMa; peBi3ii Ta mepeBipka 3a o0ikaMu; 3aJIy4eHHs CIeliaiicTa 10 IPOBEICHHS
ciguux (po3LIyKOBUX) Ail; JOMUT €KCIepTa; NPUCYTHICTh CIIAYOro Mijl Yac MPOBEACHHS EKCIIEPTU3U
[4,c. 87].

Haromicts P. JI. CrenaHrok HaiiOinbiml eeKTUBHUMH (popMamMK BHKOPUCTAHHS CIEIiaTbHUX
3HaHb T/ Yac PO3CIIilyBaHHS 3JIOYMHIB, MMOB’3aHUX 13 MOPYUICHHSAMH OOKETHOTO 3aKOHO/IABCTBA,
BU3HAUa€: OTPUMAHHS KOHCYNbTalil 00i3HaHUX 0Ci0 3 Pi3HUX MUTaHb; NPOBEJCHHS PEBi3ii; MpU3Ha-
YEHHsI eKCIICPTU3; 3aJIydeHHsI CIelialticTa Ul y4acTi B IPOBEACHHI OKPEMUX ciaiauux aiit [5, c. 103].

O. B. bueselp 3ayBaxye, 1110 BUKOPUCTAHHS CIIELiaJbHUX 3HAHb MOXE BUSBISITUCH y IIPOLIE-
CyallpHil 1 HenponecyanbHii hopmax. [lo mepmroi popmu HayKoBeLb 3apaxoBye: MPOBEICHHS CYIOBUX
excrieptus (cT. 242-245 KITK Ykpainu); 3a1ydeHHs CIISIIaiCTIB ISl y4acTi B OKPEMHX MPOIECyaTbHUX
nisix (cr. 71, 226, 227, 491 KIIK Ykpainu) 3 METOO HaJlaHHS JOMOMOTH CITITYOMY Y BHSIBICHHI, (ikca-
1ii Ta BUIYyYCHHI CIIi/IiB KPUMIHAIBHOTO MPABONOPYILICHHS, PEUOBHUX JI0KA3iB, HAaJaHHS KOHCYJIbTAIlIN
31 creniaIbHUX MUTaHb, 3aCTOCYBAHHS TEXHIUYHUX 3ac00iB Y KPUMiHAILHOMY HMPOBA/KEHHI K OJHOTO
31 crtoco0iB BUsiBJICHHS 1 (hikcanii (3akpiruieHHs) gokasziB (m. 2 4. 1 ct. 103, 4. 2 c1. 104, 1. 1, 3,4 4. 2
ct. 105, u. 1-4 cr. 107 KIIK); nuchMOBIi OSICHEHHS CIIELiaNiCTiB, sIKi Opaiu y4acTb y caiq4ux (po3iry-
KOBHX) JIisIX, IO/I0 OCOONMBOCTEHN BUSABICHHS Ta (ikcamii ciaiaiB Ta iHmmx 00’ ekTiB (1. 2 4. 2 cT. 105
KIIK VYkpaiuu). {o npyroi ¢opmu, ToOTO HempolecyallbHOi, HalleKaTh MPOBEICHHS PEBi3iii, ayanTop-
CBKHX NEPEBIPOK, MONEPEAHBOTO AOCIIKEHHS 00’ €KTiB, KOHCYIbTAL] creniaicTis [6, c. 188].

Y KOHTEKCTI JI0CIIIJUKCHHS METOJMKH PO3CIIilyBaHHs KOPYIUIHHNX KPUMIHAIBHKX IIPaBOIOPY-
wenb O. M. llpamko posnozinsie GpopMu BUKOPUCTAHHS CICLIialbHAX 3HAHb Ha NPOLECyalbHi (3ay-
YCHHSI Ta y4acTh CHCLIaNiCTa y POBECHHI CIIA4MX (PO3LIYKOBHX) Aiif; 3ay4eHHs eKCIepTa Ta IpH-
3HAYEHHSI CYIOBHX EKCIIEPTH3; JOIHT eKCIlepTa); HempolecyaitbHi (peBisii Ta mepeBipku; MOoNepeaHi
JOCTIJIKEHHS CITiJIIB, pEYOBHUX JIOKA3iB 1 epeBipKa 3a KPUMiHATICTHYHUMHE 00JIiKaMHK); 3MiliaHa popma
(1OB1IKOBO-KOHCYIIbTALIIHA AisUTBHICTE) [7, . 3—4].

Ha nincrasi aHanisy eMHipuyHuX AaHUX OyJ0 3’4COBAHO, IO MiJA 4ac PO3CJiAyBaHHS KpHUMi-
HaJIbHUX TPaBOIOPYIIEHb y c(hepi TocrnogapchKol MisUIbHOCTI, OB’ A3aHUX 3 MiJPOOKOI0 JTOKYMEHTIB,
crienialibHi 3HAHHS MOXKYTh BUKOPHCTOBYBATUCH Y TAKHX (hOopMax:

1) mpornecyansuux, 1o nepeadaueHi KITK Ykpainu (3aiyueHHs crieriiagicta 10 MpOBEICHHS
cmimuux (PO3IIYyKOBHX) 1M, POBEACHHS CYTOBHX €KCIIEPTH3, OTPUMAHHS MIUChMOBOTO TOSICHEHHSI CIIe-
niaiicra, BiiOpaHHs 3pa3KiB Ui OPIBHIBHOTO J0CITiHKCHHS;
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2) HenpouecyaabHUX (HedopManbHUX) — IPOBEICHHS PEBi3ii 1 MepeBipokK;

3) 3mimana hopmMa — KOHCYJIBTaTHBHA JIOTIOMOTA CIELialiCTiB 3 MUTaHb, 110 TOTPeOyIOTh Crie-
LiaJIbHUX 3HaHb 1100 OCOOJMBOCTEH BEIEHHS JOKYMEHTO00Iry y cdepi rocrnomapchbkoi JIisuIbHOCTI,
(hiHAHCOBOI 3BITHOCTI TOIIIO.

Kpim Toro, 3a pesynpratamu aHallizy aHKETYyBaHHS CJIIYHX, JTCTCKTHBIB OpaHy I0CYIOBOTO
PO3CIiTyBaHHS JIO3BOJISIFOTh KOHCTATYBATH, IO IIiJ] Yac BUSBJICHHS Ta PO3CIiAyBaHHS KPUMIHAIBHUX
MIPaBOIOPYIICHB Y chepi rocrnoaapchKol AisTbHOCTI, TIOB’ sI3aHUX 3 MiPOOKOI0 IOKYMEHTIB, CYJI0BI €KC-
nepTusu npoBosaThes y 100% Bunangkax, 3alydeHHs CIENiaNicTiB 0 NPOBEACHHS CIiJUuX (PO3IIyKO-
BUX) Ailf 3ailicHIOETCS y 84,8% BUMaKax; OTPUMAHHS KOHCYIbTallill BinNoBiqHUX (axiBLiB —y 78,5%
BUIIAJIKaX, BUKOPHCTAHHS PE3yJbTaTiB IPOBEICHHS PEBi3iid, (piHAHCOBHX, OYXTalTepChKUX aymuTiB,
BIZIOMYHX IEPEeBIpOK, MEPEBIPOK 3aKyMiBelIb, MOHITOPHHTY 3aKymiBellb Tomo — y 48,3 % Bumaakax.
JIisUTbHICTB OpPraHiB IOCYJI0BOTO PO3CIIiAyBaHHS CTAHOBHUTH €JIMHY, B3a€MOIIOB I3aHY CHCTEMY CITITUMX
(pO31IyKOBHX) /i, CIIPSIMOBAHHUX Ha BUSIBICHHS, (DIKCAIliF0, BUJYUYCHHS, YIIAaKyBaHHS Ta TOCIIKCHHS
CJIiAIB KPUMIHAIBHOTO MPaBONOPYIIEHHS. AJle Ha MPaKTULl BUHUKA€E NEBHA MPOOIEMAaTHKA CTOCOBHO
00i3HaHUX 0Ci0, 3aTyUeHUX JI0 MPOBEICHHS OISy MICIlsl MO, MOCIiTOBHOCTI BUKOHAHHS HUMH TEB-
HUX JIifl TOIIO. Bukoprcranns ClCLliaNbHAX 3HAaHb HA [OYaTKOBOMY €Talli JOCYAOBOTO PO3CIIi/lyBAHHS
Ma€ 00’ EKTHBHUIH XapaKTep i € HaibiIbIL 10Ka30BUM. Jlisl BUSBICHHSI LIXPOKOTO CIEKTPY CIIB 32 (ak-
TaMH BUNHCHHS KPUMIHAIBHIX TPABOTIOPYIICHb, XapaKTCPHUMH € MIeBHI 3aKOHOMIPHOCTI, ypaxyBaHHS
SIKMX JTO3BOJISIE TIPOBOJIUTH IIIJICCIIPSIMOBAHHI TIONIYK 1 30MpaHHs 10Ka30Boi iHpopMmartii [8, ¢. 179].

Kpim toro, 1. 5 4. 2 ct. 99 KIIK Ykpaiau BU3HAYCHO, 1110 JI0 JIOKYMEHTIB, SIKi 32 YMOBH HasIBHO-
CTi B HUX BiIOMOCTEH, 1110 MOJKYTh OyTH BUKOPHCTaHI AK 10Ka3 (GakTy 41 0OCTaBUH IiJ] 4ac KPUMiHAJb-
HOTO MPOBAHKSHHS, HAJIeKAaTh JOBIJIKM, BACHOBKH crierianicra. [[puaoMy OTpUMaTH ix MoxkHa Oyrie i
Yac oIy MICIS MOA1, 10 BHeCeHHs Binomocteit 1o €P/IP [9].

Tak, BiIIOBIIHO 10 KPUMIHAJIBHO-TIPOIIECYaTbHOTO 3aKOHOIABCTBA CIITIHH, IETEKTUB MOXKYTh
3aJydarH CreliaiicTa: Jjisl HaJaHHs 0e3MmocepeaHbol TeXHIYHOT gonomoru ((pororpadyBaHHs, CKiIa-
JICHHSI CXEM, TUIaHIB, KPEeCIIeHb, BiI0Ip 3pa3KiB Ul MPOBEACHHS E€KCIIEPTU3HU TOIIO); JJIs HAJIaHHS JI0-
BiJIOK, BUCHOBKIB Ta IHIIUX JOKYMEHTIB; JIJIs 3IHCHEHHS 3HATTS MOKa3aHb TEXHIYHUX MPUIIAMIIB 1 TeX-
HIYHMX 3ac00iB, 10 MalOTh GyHKIII (oTO-, KIHO3HOMKH, Bieo3anucy 4 3aco0iB (OTo-, KIHO3HOMKH,
BiJieo3amnucy 0co0i, sika € BIaCHUKOM a00 BOJIOALIBIIEM BiAMOBIIHUX TPHIIaAiB abo 3acobiB [9].

3aydeHHs crerianicra 10 IPOBEeHHS CIITIUX (PO3IIYKOBUX) JTiH ITiJ] 4ac po3CIiJyBaHHs Kpu-
MiHAJILHUX MPABOIOPYIIEHD Y Chepi rOCIOAapChKOI isIIBHOCTI, OB’ I3aHUX 3 MiJPOOKOI0 JIOKYMCHTIB,
Ma€ BaXJIMBE 3HAYCHHS 3 OMVISY Ha MOTpeOy B MOLIYKY Ta BUIYYCHHI Ci1i10BOT iH(opMallii — TOKyMeH-
TiB Ta IHIIMX PEYOBHX JIOKA3iB, IO CBIYaTh PO miapoOKy. I ydacTi B mpolecyalbHHUX JisX Mij 4ac
PO3CIiAyBaHHS KPUMiHAIBHUX NPABONOPYILECHB Y cepi roCIIoAapChKoi AisIbHOCTI, OB SI3aHUX 3 MiJ-
POOKOIO IOKYMEHTIB, CIIIYHMi Ma€ MPaBo 3alPOCHUTH crienianicta Oy/b-1Koi raiy3i 3HaHb. AHaJII3 KPH-
MiHAJBHUX TPOBA/DKEHb, PO3MIOYATHX 32 (haKTaMH BUMHEHHS TaKUX KPUMIHAJBHUX MPABOMOPYIICHb,
JIO3BOJISIE CTBEPKYBATH, IO 31e0UIBIIOr0 CIEiaTiCTIB 3aTyqaiu s IPOBEACHHS: OISy JOKYMEH-
TiB (100%); obmyky (100%); nomuty (78,9%), orsmy xomm totepHux naHux (86,7%). Kpim Toro,
y TPOBEJICHHI TaKUX CIIMYMX (PO3LIYKOBUX) JiH MepeBa)kHO OCPyTh y4acTh CIIEI[aliCTH B rayry3i roc-
nozapebkoi AisutbHOCTI (89,5%); crenianicty y ¢iHaHCOBIH Ta Oyxrantepcbkiil cdhepax (78,7%); cre-
nianictTu-kpuMinanictu (76,5%); crenianicTé B rajy3i KOMI' FOTEPHO-TEXHIYHUX JOCIiKeHb (44,4%).

TakuM 4MHOM, Yy4acTh CIELiaNicTa B IpoLeci IPOBENSHHS CIIiA401 (po3n1y1<0Bo'1’) Jii mij gac pos-
CIIiZlyBaHHs KPUMiHAIbHUX TIPaBOTIOPYIICHb y cthepi rocrnoaapebKoi AisIbHOCTI, 0B 3aHUX 3 HiAPOOKOIO
JOKYMEHTIB, MOJISIra€ B 311CHEHH] aHali3y HOPMATHBHO-IPABOBHX AKTIB, SKi PEryJIIOI0Th OCIIOAAPCEKY
JUSUTBHICTD MEBHOTO Cy0’€KTa TOCIIOAApIOBAHHS, CTOCOBHO SIKOTO IPOBOJSTH BIMOBIAHI MMpOLECyabHi
i1 (CTaTyTH, KOJIEKTHBHI JIOTOBOPH, TPYIOBI JJOTOBOPH TOIIO); TPOBEACHHI MEPEBIPKH BiAMOBITHOCTI ik
Cy0’€KTIB TOCIIOIAPIOBAHHS 3aKOHOJABCTBY (HAMPUKIIAL, BUMOT JI0 CKJIAJaHHs JJOKYMEHTIB 3 JOTPHMaH-
HSIM BUMOT 3aKOHOZJABCTBA); 3IilMCHEHHI aHanizy (hiHaHCOBO-OyXraiTepCchbKUX JOKYMEHTIB (IOTOBOpIB,
AKTiB BUKOHAHUX POOIT, INIATHKHUX 0PYUEHb); IPOBEICHHI IEPEBIPKU 3BITHOCTI i IOJATKOBUX AeK/Iapa-
Ii#f MIOZ0 BiMOBITHOCTI 32aKOHOABYMM BUMOTaM; BHUSBIICHHI B JOKyMEHTaX (paKTiB MOABIHHOTO OOMIKY,
(DIKTHBHUX OTEpAIii M IHIIHUX TOPYIICHb Y JIOKYMEHTAIIIT; BUSBJICHHI JIOKYMEHTIB 3 O3HAKaMH MTiIpOOKH
(BHECEHHSI 3MiH, BUKOPHCTaHHS HEOPUTIHAIIBHUX HOCITB, (haIbIIMBUX IEYATOK); HAJaHHI JIOTIOMOTH Y BH-
JIy4eHHI JIOKYMEHTIB, TEXHIYHUX HOCITB Ta IHIINX PEYOBHX JOKa3iB; (hikcallil mporecyalbHuX AiH 1 A0T0-
MOTH B CKJIaJIAHHI TIPOTOKOJIIB ITPOBEACHHS CIIAYMX (PO3IIYKOBUX) i y YaCTHHI, III0 CTOCYETHCS OMHUCY
crelialIbHUX JOKYMEHTIB TOCIIOIapPChKOT0, (DIHAHCOBOTO Y1 1HIIOTO XapakTepy.

Binnosiguo no cr. 71 KIIK Ykpainu, cepen o3Hak cneniajiicra, OKpiM crieliaibHUX 3HaHb, BU-
3HAYECHO TAKOK MOMIIUBICTH HAJIAaHHS KOHCYJbTALIH, TOSICHEHb, TOBIJIOK i BUCHOBKIB [9].
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Ha nymky K. O. YaruimHebkoro, ¢axisii (crenianicT) HaJjarTh KepiBHUKY Oorepailii Ta KepiB-
HHUKAaM OKPEMHX IOIIYKOBUX I'PyI KOHCYJbTaLl i peKOMeHJallii HayKOBO-TEXHIYHOIO XapakTepy (Ha-
IPUKIIAN, SK Kpalle i roTyBaTH IpolecyalbHy Ail0; sKi MPUHOMH, METOAH i 3aCO0H JOIIIBHO BHKO-
PHCTOBYBATH JUIsl BUSBJICHHSI, 30UpaHHsl, (Dikcallil Ta MonepeaHboro A0CTiHKEHHI TOKa3iB), JOTOMOTY
II0/I0 3aCTOCYBaHHS KPUMIHATICTUYHOI TEXHIKH W MOIIYKOBUX MpHiaaiB. BogHoyac ¢axiBiii MOKYTh
HaJ/IaBaTH JIOTIOMOT'Y B CKJIaJIaHHI TUIaHIB, cXeM i kpeciieHb [ 10, c. 85].

AHaJtizyro4H 1aHi PO KPUMiHAJIBHI MIPABONOPYIICHHS 32 akTaMu CIIy:KOOBOTO MiIpOOJICHHS,
H. B. Korrua Harosouye, 1o 3aj1y4eHHs CIeLianicTa B KpAMIHAIBLHOMY [POBA/DKCHHI BijOyBaeThCs
B Takux popmax: 1) TMPaKTHYHA, 10 OXOILTIOE: I ArOTOBKY, OPraHi3allito Ta IPOBEICHHS OKPEMHX CIIil-
4uX (POBIIYKOBUX) Miif; MOUIYK, BUSBICHHS, (IKCALLIO, BUITYYCHHS Ta YIAKyBaHHs CILB yYHHCHHS
KPHMIiHaJIBHOTO TPABOMOPYILICHHS, PEYOBHX JOKa3iB; BiIiOpaHHS 3pa3KiB Ul MOPIBHSIIBHOTO JOCTI-
JOKEHHST; 2) METOJIMYHA, 1110 MOJISIra€ B HABYaHHI Ta PO3’ ICHEHHI, KOHCYJIBTAIlIi C1T90T0 1100 MTPABUIIb-
HUX, HAYKOBO OOIPYHTOBaHMX METOAMK, CIIOCOOIB OpraHi3awii Ta IPOBEICHHS CIIAYNX (PO3LIYKOBHX)
Iiii, cTparerii, TAKTUKH, CIIOCO0IB i 3aC00iB BUSIBICHHS, (iKcallii, Oy i BUITy4eHHs, a TAKOXK JOCIi-
JUKEHHS! JI0Ka3iB y KpUMiHAJIbHOMY IPOBaJUKEHHI; 3) TeXHiuHa (00paHHS Ta 3aCTOCYBAHHS HaJEXKHUX
HAyKOBO-TEXHIYHUX 1 TEXHIKO-KPHMIHATICTHYHHUX 3ac00iB, HEOOXITHUX JUIS SKICHOTO BHSBICHHS Ta
(ikcarii ciifiiB yYUHEHHS! KPUMIHAIBHOTO MPABOTIOPYIICHHS 1 PEYOBHX JI0Ka3iB); 4) KOHCYJIbTAIliHA,
110 MMOJIATa€e B HAJIaHHI pO3’sICHEHb 3 MUTaHb, II0 BHHUKAIOTh Y KPUMiHAJIBHOMY IIPOBaDKEHHI; 5) mpo-
LecyasbHa, sika nepeabadae (ikcarliro B mpoTokoii iH(opMarlii, HaJaHOi CHeliaaicTOM; MOCTaHOBKY
3anuTaHb cremianictoM Tomo [11, ¢. 34].

KoHcynbranii cii14oro 3 BiANOBITHUMHU CHeLIiaJ'IiCTaMI/I 111 4ac PO3CIIi/lyBaHHS KPUMIHAIBHIX
TIPABOIIOPYIICHB y Cepi TOCIoAapChKoi AisIBHOCTI, OB’ S3aHHX 3 MIAPOOKOKO JOKYMEHTIB, MOXYTh
CTOCYBAaTUCsl NUTAHb OO CHCLU(IKK BUSBICHHS MiAPOOICHMX LOKYMCHTIB 4M (JaKTiB BHECCHHs
3MiH B OQIiIiiHI JOKYMEHTH; TIOPSAKY BHTyYEHHS Ta MOAANBIIOTO 30epiraHHs BHIyYeHUX JOKYMEHTIB,
KOMIT'FOTEpHOT TEXHIKM Ta HIIMX PEYOBUX JOKA3iB; JOIIBHOCTI MPU3HAUCHHS MIEBHUX BUJIIB CYJTOBHX
EKCIIePTHU3; MOPSJIKY Ta MpaBWI BiiOpaHHS 3pa3KiB Ul €KCIIEPTHOTO JOCIHIPKECHHS; 3MICTY MHUTaHb,
HOCTABJICHUX EKCIIEPTY AJIsl IPOBEICHHS €KCIIEPTHOrO NOCIHIIKEHHS, 1HIINX TUTaHb, [0 CTOCYIOTHCS
crenudiky BeJEHHs FOCIOAAPCHKOI, (hiHAaHCOBOI Ta 1HIIO JOKYMEHTALIi1.

BianoBigHO 10 pe3ynbTaTiB aHKETYyBaHHS CIIIJUUX OpPraHiB JA0OCYAOBOTO PO3CIidyBaHHs i aHa-
Ji3y KpUMIiHAIBHHUX MTPOBAPKEHb BCTAHOBIICHO, 10 HAHIIOMINPEHIMIO0 (OPMOIO BHKOPUCTAHHS CIeLli-
QIBHUX 3HAHB IIiJ] Yac PO3CIiAyBaHHs KPUMIHAIBHHUX MPaBOMOPYIICHb Y cepi rocrnoaapchKoi Iisib-
HOCTI, IOB’SI3aHKX 3 MiIPOOKOIO JIOKYMEHTIB, € TIPOBE/ICHHS CyA0BUX ekcrepTus. Lle mos’s3aHo 3 ThM,
[0 caMe 3a pe3y/bTaraMH MPOBEJCHHS CYJIOBHX EKCIEPTH3 MOXKHa BCTAHOBUTH (hakT MiApOOJICHHS
JIOKYMEHTIB.

ITpouecyanbHi MicTaBU IPOBEICHHS €KCIEepTH3U BU3HAYeHO B cT. 242 KIIK Vkpainu, 3rigHo
3 SIKOIO €KCIIEPTHU3Y IIPOBOIATH EKCIIEPTHA YCTAHOBA, EKCIIEPT a00 EKCIEPTH, SIKUX 3a1y4aroTb CTOPOHU
KPUMIHAJIBHOTO MMPOBAPKEHHS a00 CIIAUMIA CyAJs 3a KIOMOTAHHSIM CTOPOHH 3aXUCTY y BUITAAKaxX 1 1Mo-
psinky, nependauenux ct. 244 KIIK Ykpainu, K10 Jyist 3’ ICyBaHHs 00CTaBUH, 1110 MAIOTh 3HAYEHHS 15
KPUMIHAJIBHOTO MPOBAIKEHHs, HEOOXi/HI crienianbHi 3HaHHA. He NoImycKaeTbesl MpoBeIeHHsT eKcIep-
TH3H JUTS 3’ ICYBaHHSI MMTaHb Tpasa [9].

Bubip KOHKPETHOTO BHAY JOCIHI/DKEHHS Ta HOTrO JOIUIBHICTD Ml Yac pO3CIiyBaHHS KPUMi-
HaJIBHUX TPaBOIMOPYIICHb Yy chepi ToCnoaapchKol MisUIbHOCTI, OB’ A3aHUX 3 MiPOOKOI0 JTOKYMEHTIB,
3aJIeKUTH BiJ AEKUIBKOX (hakTOpPiB: CHOCOOY W TEXHOJIOTIT MiApOOICHHS TOKyMEHTa; BULY JOKYMEHTA,
sikuii Oyno mizpodieHo (npaBoyCTaHOBqI/Iﬁ OpraHi3aliiHO-PO3NOPSIYMiA, (IHAHCOBHH Ta IHIIMIA Xa-
paKTep JA0KyMEHTa), CIII/I901 CUTYaLlii Ha [IEBHOMY eTarti pO3CJ‘IlZ[yBaHH$I

Kpim Toro, Taki JOKyMEHTH MOKYTh YKIaiaTh sk Yy nar{epOBm dopmi, Tak i B eneKTpOHHm
10 3yMOBJIIO€ TTIOTPEOy B EKCIIEPTHOMY JOCIIDKEHHI KOMIT FOTEPHOI TEXHIKH, JKOPCTKUAX AMCKIB, 1HIIOT
TEXHIKH, sIKa MICTUTh a00 OyJia BUKOPUCTAHA JUIs TT1IPOOJICHHS IOKYMEHTIB.

AHauti3 pe3ysnbTariB aHKETYBaHHs, MPOBEICHOTO Cepell CIIIYMX, JIETCKTHUBIB OpraHiB JOCY-
JIOBOTO PO3CIiyBaHHS, JO3BOJISIE BUOKPEMHUTH BUAU EKCIEPTH3, SIKi HaldacTille NMPpHU3HAYaloOTh i
4ac pO3CiiJyBaHHSI KPUMIHAJIBHUX IIPABONOPYLIEHDb Y cdepl rocrnogapchbkoi AisabHOCTI, OB’ sI3aHUX
3 NiAPOOKOI0 JOKYMEHTIB: TEXHIUHA €KCIIEPTH3a JOKYMEHTIB — 78,3% (BU3HAUEHHS C10COOY BUTOTOB-
JICHHS] JOKYMEHTA, BUSIBIICHHSI CITI/IIB MiAPOOKHU, TAKUX SIK BUIIPABICHHS, HOMUCKH, MTYHUCTKH TOLIO);
KOMIT TOT€pHO-TEXHIUHA eKcrepTH3a — 36,7% (IOCiiPKeHHs eeKTPOHHUX CIIi/TiB 3MiH, BUKOPUCTAHHS
MiAPOOICHHX MMiMKUCIB a00 MMeYaToK, BCTAHOBJICHHS (DakTy BUAAJICHHS (aiiiiB, 110 MOXYTh OyTH JIOKa-
3aMH); €KOHOMIUHa excrepTu3a — 67,3% (BUSBICHHS He3aKOHHUX (DiHAHCOBUX OIeEpaLiil, aHami3 3MiHU
OyXraJTepCchbKHX JIOKYMEHTIB); CYI0BO-OyXraiTepchka excrieprusa — 72,6% (nmepeBipka BiIOBIHOCTI
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OyXrajiTepchbKoro 00Ky YMHHOMY 3aKOHOZIABCTBY, BUSIBICHHS (akTiB danbcudikaiii oOIikoBUX JOKY-
MEHTIB); CY/I0OBO-II0YEPKO3HABYA eKcriepTh3a — 76,2% (BCTaHOBJICHHS aBTOpa MiANUCIB a00 PyKOUCHUX
3alMCIB y JOKyMEHTaX, BU3HAUCHHS (aKTy MiAPOOKM MiANMCY 4uM MOYepKy, ineHTudikauii ocid, ski
MOTJIM BHOCHUTH 3MIHH JIO0 JIOKYMEHTIB).

3a (akramMu BUMHEHHS KPHUMIHAJIBHUX IMPABOMOPYIICHb y cdepi rocroaapchkoi JisUIbHOCTI,
OB’ s13aHUX 3 MIJAPOOKOIO JOKYMEHTIB, IPU3HAYAIOTh TEXHIYHY €KCIIEPTU3Y JIOKYMEHTIB, OCHOBHOIO Me-
TOIO SIKOi € BCTAHOBJICHHsI (DAKTIB 1 CIIOCOOIB BHECEHHS 3MiH JI0 JIOKYMEHTIB (I1iJYUCTKA, TPABICHHS,
JIONHCKA, MEPEKICIOBAHHS (JOTOKAPTOK, JIITEP TOLIO) Ta BUSBICHHS iX NEPBMHHOrO 3micty. Texuiuna
CKCIEPTH32a JOKYMCHTIB [IOALISETBCS HA CKCIIEPTH3Y PEKBI3HTIB 1OKYMEHTIB, CKCIIEPTU3Y APYKAPCHKUX
(opm Ta exceprusy MaTeplamB AOoKyMeHTIB. Jljisl POBEACHHS JOCIIKCHHSI OZ|0 BCTAHOBJICHHS (aK-
Ty BHECEHHSI 3MiH Y IIEPBUHHUI 3MICT TOKyMEHTIB Ha/IAalOTHCSI OPUTiHAIN TOKyMeHTiB [12].

Kpim Toro, mija yac po3ciiyBaHHS KpUMiHAIBHUX MPABOIIOPYIICHB Y cepi rocrnoaapehbkol [i-
SUTBHOCTI, KPIM TEXHIUHOI €KCIIEPTH3H JOKYMEHTIB, HEPIIKO BUHHKAE MOTpeOa B MPOBEICHHI €KCIIEPTH-
31 MaTepianiB JOKyMEHTIB.

Merta excrepTu3u MarepialliB JOKyMEHTIB — BCTAHOBJICHHsI CIIOCOOY BUIOTOBJICHHS JIOKYMEHTa,
BUSIBJICHHS 3MiH, ITiJPOOOK, 2 TAKOXK BU3HAYEHHS Yacy CTBOPECHHS Ta BUKOPHCTAHNUX MaTepiaiB, 30KpeMa:
aHaJi3 Tarepy Ta APyKapchbKuX 3aco0iB, BU3HAUCHHS THILY, CKJIATy Ta «BIKy» Tarepy, JOCIiHKSHHS 0CO-
OnmBoCTe# IpyKy (IpUHTEp, IpyKapchKka MaInHKa, TUITOrpadCchKuii Criocio ToIo), BUSBICHHS 3MiH Y J10-
KyMEHTI, (DaKTiB 3aMiHU apKyIIliB a00 BHECEHHSI BUMPABIICHb, JTOCIIHKCHHSI YOPHWIT 1 GaAPBHHUKIB TOIIIO.

[Tig yac 1OCIHiIKEHHS eIEKTPOHHUX JIOKYMEHTIB Ta X HOCI{B JIOLIJIBHO 3aIy4aTH BiIIIOBITHUX
CIeLiaJIiCTiB, 30KpeMa 10 BUIIyU€HHs Ta OIVIsAY, UL 3a00iraHHs BTpaTi YM MOUIKOIKEHHS iH(popMaii,
sKa MICTHTBCSI Ha HUX. Y TaKOMY pasi JIOZaTKOBO CIIi/{ IPU3HAYUTH CKCIIEPTHU3Y KOMIT FOTEPHOI TeXHIKH
Ta MPOTrPaMHUX MPOAYKTIB.

[Tpuaomy 3a pe3ysabpTaTaMu IPOBENSHHS eKCIIEPTU3N KOMIT FOTEPHOT TEXHIKM MOXKHA 3’ SICYBaTH
TaKi MUTaHHS: SKUWA MPUCTPIN (TPUHTEP, KOIIp, CKAaHEpP) BUKOPUCTOBYBABCS Ul JPYKY; YU MICTHTh
JIOKYMEHT O3HaKH €JICKTPOHHOTO pearyBaHHs a0o miapoOKu; 4u BiAMoBiae (aitsl JoKyMeHTa po3apy-
KOBaHiil KOMil; Y1 MICTUTh €ICKTPOHHUI (ailil ciniy 3MiH a00 pefaryBaHHs; Yd MOXJIMBO BiJIHOBHTH
nonepeaHi Bepeii JOKYMEHTa; Ui € MeTagaHi (ailiry, ki MOXKyTh BKa3aTH Ha aBTOpa, JaTy CTBOPCHHS
a00 3MiHU JOKyMEHTA; YU € €JIEeKTPOHHUH mignuc abo nudposuil ceprudikar AilicHUM; 44 BUKOpPHUC-
TOBYBAJINCS KPUNTOrpadidHi METOAN 3aXUCTy JOKYMEHTA; 9H MOXKIIHBO MiPOOHUTH 200 3MIHHTH eIeK-
TPOHHUI Tinuc 6e3 BiJoMa BIaCHHKA; HA SKOMY KOMII I0Tepi ab0 pHCTPoi OyII0 CTBOPEHO JTIOKYMEHT;
Y1 MOYKHA BCTAHOBHUTH 0CO0Y, sIKa CTBOPHJIA a00 pefaryBaia JOKYMEHT; Y BUKOPUCTOBYBAJIOCS CIICIIi-
aJIbHE MporpamMHe 3a0e3MeueHHs JJIsl BHECEHHSI 3MiH; YM MICTHTh JIOKYMEHT O3HAKH MiAPOOKH (migMiHa
CTOPIHOK, MOHTaX, KOMiIOBAaHHS MiJNHUCY TOIIO); YU 30ira€ThCsl IPYKOBAHUM TEKCT 3 MOXKIMBOCTSIMU
BHUKOPHCTOBYBAHOTO MIPUHTEPA; YH BiJIIOBIA€ CTPYKTYpa JOKYMEHTA HOPMATHBHUM BHUMOTaM TOLLIO.

OxkpeMe Miclie IiJ yac po3cililyBaHHs KPUMiHAJIbHUX IIPABONOPYILEHD y chepi ToCnofapchKoi
IUSUTBHOCTI, TIOB’SI3aHUX 3 MiAPOOKOI0 JTOKYMEHTIB, BiJIBENECHO BHKOPHCTAHHIO CIICIiajbHUX 3HAHb
y (opMi IpOBEJICHHS PEBi3iif, MEepPeBipOK, ayIUTy TOIIO. 30KpeMa, peBi3ii € OHUM 31 Croco0iB q0CIi-
JOKCHHSI IOKYMEHTIB 1 30UpaHHsI JOKa3iB, BUSIBICHHS (QIKTHBHUX YH MIAPOOICHUX TOKYMEHTIB.

3 mo3uIlil HU3KK HAyKOBIIIB PEBi3ii Ta MepeBipKH HaJEkaTh JI0 HENpPOIleCyaabHOI (OPMHU BHU-
KOPUCTAHHS CIICLialbHUX 3HaHb Y KPUMiHAJIBHOMY MPOBAXKEHHI, OCKUIBKU 3HAXOIITHCS 32 MEXKAMU
KPUMIHAJIBHOTO MPOLECY Ta CTAHOBIIATH aAMIHICTPATHBHO-TOCIIOAAPCHKY AisNIBHICTD, IO PETYIIOETHCS
Bizfomunmu aktamu [7, c. 138].

PeBizist € (hopMOIO JIepKaBHOTO (DIHAHCOBOIO KOHTPOIIO, SIKa TOJIATAE B JOKYMEHTaIbHIH Ta (ak-
TUYHIN TIepeBipIli TIEBHOTO KOMILIEKCY UM OKPEMHX IMUTaHb (DIHAHCOBO-TOCTIONAPCHKOI ISITBHOCTI 00’ €KTa
KOHTPOJTIO, Ma€ 3a0e31euyBaTH BUSIBICHHS HasIBHUX (DaKTiB OPYILIEHHS 3aKOHOIABCTBA, BCTAHOBJICHHS BUH-
HUX Y 1X JIOMYILIEHHI M0CaI0BUX 1 MarepiaibHO BIAMOBiAaNbHUX 0Ci0. BoHa Mae yiTkuii mpaBoBUii cTaryc,
110 BU3HAYa€ MOPSIOK IHILIIOBAHHS, NPU3HAYEHHsI, IPOBEACHHS PEBi3ii, 0QOPMICHHS, BUKOPUCTAHHS Ta
ocKapxkeHHs 11 pe3ynbTaris [ 14, c. 98] a Takok IPOBOAUTHCS CHENiaIbHO YIOBHOBAXKECHUMH Ha IIPOBEICHHS
PeBI3ii i mepeBipoK Jep)kaBHUMHE opraHaMu. Takumu, 30kpeMa, € JlepxkaBHa ayTUTOPChKa CITy0a YKpaiHuL.

[To3arianoBa BHi3HA peBi3ist (PiHAHCOBO-TOCIIONAPCHKOI JISUTBHOCTI 00’€KTa KOHTPOIIO, SIKY
MIPOBOAUTH Y KpUMiHAJIbHOMY MpoBaukeHHI oprad JTACY Huisxom T0KyMEHTaIbHOT Ta (JaKTHYHOT Te-
peBipkH, Moxe OyTH MpU3HAYCHA 3a PILICHHSIM CYIy NP0 HaJaHHS J03BOJy a00 3a MOCTAHOBOK CIIifI-
4oro, npokypopa. CrenianicT miJ 4ac MpOBEASHHS PeBi3ii mepeBipse BHECEHI 0 MporpaMu pesisii
KOHKPETHI, 3aBYACHO BU3HAYCHI CTITYAM (IPOKYPOPOM) MATAHHS OO0 BHKOPHCTAHHS, 308PEKCHHS
(pinancosux pecypcis, HeO60pOTHI/IX IHIINX aKTHBIB, CTaHY, JOCTOBIPHOCTI OyXraJaTepchKoro oOIiKy
Ta (iHaHCOBO 3BITHOCTI 3a MeBHUIT niepion yacy [13, c. 41].
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IIpoBeneHHs peBi3iil mij Yyac po3ciijgyBaHHs KPHUMiHAJIBHUX MPABONOPYILICHb y cdepi rocrno-
JapChKOl JisTIbHOCTI, OB’ A3aHUX 3 MiAPOOKOIO JOKYMEHTIB MOKJIMKAaHE 3a0€3MEeUUTH JOKyMEHTAIbHY
¢ixcaniro (hiHAHCOBUX OIeparliif, MaTepiaJIbHIX LIHHOCTEH, pyXy I'POIIOBHX KOIITIB i CTaHy OyXral-
TEPCHKOTO OOITIKY, 110 A03BOJISIE BUSIBUTH PO301KHOCTI MK OIIIHHUME TOKYMEHTAMH Ta pealbHUMU
TOCIOIAPCHKUMH OTIEPAIliIMH, BUSIBUTH O3HAKH IMiIPOOKH aKTiB, JOrOBOPIB, HAKJIATHHUX, 3BITIB UM 1H-
IIUX JOKYMECHTIB.

BucHoBku. TakiuM YHHOM, BUKOPHCTAHHS CHELiadbHUX 3HAHb A€ 3MOTY €()eKTUBHO BHABISATH
CHOCOOM BUMHEHHS KPUMiHAJIBbHUX NPAaBONOPYILEHb, OB’ A3aHUX 3 MiAPOOKOIO TOKYMEHTIB, y chepi
rOCIOAAPCHKOI AiAbHOCTI. AHaJli3 HAyKOBOI JIITEpaTypHu Ta MPAKTUUHOIO JOCBiAY PO3CHiTyBaHHS Ta-
KHUX KpUMIHAJIbHUX IPABONOPYIIEHb CEpPe]l IPOIOHOBAHUX (POPM BUKOPUCTAHHS CIELiallbHUX 3HAHb
JI03BOJIsIE BHOKPEMUTH OCHOBHI 3 HUX: 3QJTy9IeHHS CIEIIaNiCTiB 10 MPOBEICHHS CITITIUX (PO3IIYKOBHX)
Jii1; TPU3HAYCHHS Ta MPOBEACHHS CYIOBUX €KCIEPTHU3 (TEXHIUHUX EKCIIePTU3 JOKYMEHTIB (BUSBICHHS
miapoOOK, crocoly CTBOPEHHS JOKYMEHTIB); KOMIT IOTEPHO-TEXHIYHUX EKCIEepTHU3 (aHaji3 eleKTpo-
HHUX JIOKyMEHTIB, BUSIBJICHHS 3MiH y 0a3aX JaHNX); HOUYEPKO3HABUMX €KCIIEPTH3 (BCTAHOBICHHS aBTCH-
TUYHOCTI MiJNUCIB, HANUCIB); EKOHOMIUHHUX €KCIepTU3 (aHali3 OyXraJaTepchbKoro oOIiKy, BUSBICHHS
(bIKTHBHHX rOCIOJAPCHKUX OIepalill, po3paxyHOK 30UTKIB) TOLIO); YCHI a00 IMMChbMOBI KOHCY/IbTALIT
31 crieniaicToM.
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HAYKOBI 3ACA/IU ®OPMYBAHHA METOJIUKHU PO3CJIIIAYBAHHA
IMAXPAUCTBA Y COEPI HAJAHHA 'YMAHITAPHOI JOITOMOTI'

SCIENTIFIC PRINCIPLES OF DEVELOPMENT OF FRAUD INVESTIGATION
METHODOLOGY IN THE FIELD OF PROVIDING HUMANITARIAN AID

AKTyaJTbHICTh CTATTI MOJISITA€ B TOMY, 110 PI3HOMAHITTS MOIVIS/IIB HA METOAUKY PO3-
CIIilyBaHHsI Ta BiICYTHICTb LIEHTPAIi30BaHO] 0a3u 3HAHb CTBOPIOIOTH TMIEBHI TPYAHOLLI AJIs
MPaBOOXOPOHIIB, SIKi IIyKAIOTh ONTHUMAJIbHI PIIICHHS B KOXKHOMY KOHKPETHOMY BUIAJIKY,
y TOMY YMCII HiJl 4ac PO3CIidyBaHHS MIAXpaicTB y cdepi HaJaHHS I'yMaHITapHOI A0mOo-
MOTH. MeTOI0 CTaTTi € JOCHIUKCHHSI CyTHOCTI Ta CUCTEMH KPHUMIHAICTHYHOI METOMKH
pO3cIiyBaHHs mIaxpaiicTa y cdepi HaJaHHs TyMaHiTapHo1 goroMoru. Haronomeno, oo
MOETHAHHS TEOPETUYHUX 3HAHb 3 MPAKTHYHHUM JIOCBIZIOM € OCHOBOIO JIIsS PO3POOKH e(ek-
THUBHHUX METOAMYHMX DPEKOMEHJAMiH, IO JONOMAararoTh CIiA4OMY OINTHMI3yBaTH CBOIO
JISUTBHICTD Ta JOCATATH KPAIUX Pe3yIbTaTiB y PO3CIiayBaHHI KpUMiHAJIbHUX IPABOIIOPY-
1meHb. HaromicTs, po30ikHICTb NONISAIIB HA METOAUKY PO3CIIiyBaHHS Ta BIICYTHICTb LICH-
TpaJli30BaHOI 623U 3HaHb CTBOPIOIOTH IIEBHI TPYIHOLLI UL IPABOOXOPOHLIIB, SIKi IIIyKAIOTh
OINITUMAJBHI PIIICHHS B KOOKHOMY KOHKPETHOMY BHIIQJKY, Y TOMY YHCII TiJ| 9ac po3cii-
JyBaHHS IIaXpaicTB y cdepi HaJaHHs TYMaHITAPHOI JOTIOMOTH. AKIIEHTOBAHO, 110 KPH-
MiHaJICTHYHA METOIMKA SIK HAYKOBA KOHIICTII[ISI Ta OKPEMUHl O3/ KPUMIHATICTUKA Mae
PI3HOMAHITTS NONIS1IB. BUCBITIICHO HU3KY MOIISAIB 100 MOHSTTSI, CHCTEMH Ta CyTHOCTI
KpUMiHAJTICTHYHOT MeTOAMKH. HarosomieHo, 1o 0JJHUM 3 IIEHTPAIbHUX eJIEMEHTIB KPUMi-
HAJTICTHYHOI METO/IMKH 3aJIMIIAETHCS KPHMIHATICTUYHA XapAaKTEePUCTHKA KPUMIHAIBHOTO
HPaBONOPYIICHHS. PO3MIAHYTO CYTHICTB 1 CHCTEMY KPHMIHAIICTUYHOI XapaKTEePUCTHKH y
METOIMII PO3CITiTyBaHHS KPUMIHAJIBHUX MPABOIIOPYIIICHB, BUCBITIIEHO OCHOBHI JIMCKYCIH-
Hi acrekTH. 3po0JICHO BUCHOBOK, III0 €JIEMEHTH KPUMIHAIICTUYHOI METOIUKH PO3CIiTy-
BaHHS OKPEMHX BHUJIIB KPUMIHAJIBHHUX MPABONOPYIICHb € BIJHOCHO CTaJMMHU. BTiM, Taki
€JIEMEHTH MOXKYTh BapitoBaTHCs. MOXKHA BUIUTUTH HACTYIIHI €1€MEHTH METOAUKHU PO3CIi-
JyBaHHS IIaxpaicTBa y cdepi HagaHHSA T'yMaHITapHOI JOIOMOIM: KpUMiHAICTHYHA Xa-
paKTepHCTHKA BYNHCHHS IIaxpaiicTBa y cdepi HalaHHS T'yMaHITapHOI JOIIOMOTH; THITOBI
CITITYi CUTYAIii 1 IPOrpaMH, aITOPUTMH [l CITIYOr0; OCOOIMBOCTI TAKTHKHU MTPOBAKECH-
HSI OKPEMHUX CITTYHX (PO3LIYKOBHX) JIiH, @ TAKOXK 1HIIKX 3aXO0/IiB; 0COOIHUBOCTI IIPOBEJICH-
HSI TAKTHYHUX OTePaLliid TOIIO.

Kniouogi cnoea: xpuminanicmuyna Xapakxmepucmuird, Memoouxa po3ciioyeaHHs
KPUMIHATLHUX NPABONOPYULEHD, WAXPATICINGEO, 2YMAHIMAapHa 00NOMO2d.

The relevance of the article lies in the fact that the diversity of views on the investigation
methodology and the lack of a centralized knowledge base create certain difficulties for law
enforcement officers who are looking for optimal solutions in each specific case, including
during the investigation of fraud in the field of humanitarian aid. The purpose of the article
is to study the essence and system of forensic methods of fraud investigation in the field
of humanitarian assistance. It is emphasized that the combination of theoretical knowledge
with practical experience is the basis for the development of effective methodological
recommendations that help the investigator to optimize his activities and achieve better
results in the investigation of criminal offenses. On the other hand, the divergence of
views on investigation methodology and the lack of a centralized knowledge base create
certain difficulties for law enforcement officers who are looking for optimal solutions in
each specific case, including when investigating fraud in the field of humanitarian aid. It
is emphasized that the forensic method as a scientific concept and a separate section of
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forensics has a variety of views. A number of views on the concept, system and essence
of forensic methodology are highlighted. It is emphasized that one of the central elements
of forensic methodology remains the forensic characterization of a criminal offence.
The essence and system of forensic characteristics in the methodology of investigation
of criminal offenses are considered, the main debatable aspects are highlighted. It was
concluded that the elements of the forensic method of investigating certain types of
criminal offenses are relatively stable. However, such elements may vary. The following
elements of the methodology for investigating fraud in the field of humanitarian aid can
be distinguished: forensic characteristics of committing fraud in the field of humanitarian
aid; typical investigative situations and programs, algorithms of the investigator's actions;
peculiarities of the tactics of conducting individual investigative (search) actions, as well
as other measures; peculiarities of conducting tactical operations, etc.

Key words: forensic characteristics, method of investigation of criminal offenses,
fraud, humanitarian aid.

AKTyaJIbHicTh TeMH. TeopeTHyHi 3HaHHS, Y CYKYITHOCTI 3 MPAKTUYHUM JIOCBIIOM PO3CIiTy-
BaHHS THX Y{ IHIIMX KPUMiHAJIBHUX MPOSIBIB, JO3BOJISIIOTH TOOYyBaTH [IEBHY MOAEINb, KA CKIaJa€Th-
Csl 3 METOOMYHMX PEKOMEHJALiH, 0 A03BOJISIE ONTUMI3yBaTH AiSUIBHICTH CIIIYOTO 3 PO3CIigyBaHHS
KpUMiHaJIbHUX IPABONOPYIIEHD 1 J0IOMarae ajJropuTMi3yBaTH HOTo AisVIBHICTH y IEBHOMY HalpsiMi
[1, c. 136]. HatomicTh, pi3HOMaHITTS MOMISAAIB HA METOAMKY PO3CIiyBaHHS Ta BIJCYTHICTh LICHTpa-
Ji30BaHOi 0a3u 3HAHb CTBOPIOIOTH MEBHI TPYAHOILI JIsi IPABOOXOPOHIIIB, SIKi IIYKAOTh ONTHMAJbHI
PIIICHHS B KOXKHOMY KOHKPETHOMY BHIAJIKY, Y TOMY YHCII TTiJ 4ac pO3CIiyBaHHs aXxpaicTB y cdepi
HaJIaHHS I'YMaHITapHOI JOIIOMOTH.

AHaJi3 nyGaikauiii, B AKMX 321104aTKOBAHO BUPilIeHHs i€l npodjemMu. J{oCiiKeHHIO KOH-
LEeNTyalIbHUX 3aCaJ] METOAUKHU PO3CITiTyBaHHS KPUMIHAIBHHUX TIPABOMOPYIICHb PUCBATHIN CBOT Ipaili
Taki HaykoBIl, sik B. I1. Baxin, A. ®. BonoOyes, B. A. XKypasens, A. B. Tuienko, B. K. Jlucuuenko,
M. B. CanrteBchkuid, P. JI. Crenantok, K. O. Harummncwkuit, 0. M. Yophoyc, B. 1O. lleniThko Ta iH.
[IpoTe muTaHHS MO0 MOJIOKEHb KPUMIHATICTUYHOI METOIMKH PO3CIIiyBaHHs LIaXpancTBa y cdepi
HaJIaHHS T'YMaHITapHOI JONOMOTH He OyJI0 JIOCIIIKEHO Y IIOBHOMY 00Cs3i.

MeTol0 CTATTi € JOCHIIIXKEHHS CYTHOCTI Ta CUCTEMH KPUMIHATICTUUHOI METOAUKU PO3CIiy-
BaHHJ IaxpaicTa y cepi HaJaHHs TyMaHiTapHOI TOTTOMOTH.

Buxian ocnoBHOro marepiany. KpumiHanicTHaHa METOIMKA SIK HAYKOBa KOHIIEIIIISI Ta OKpe-
MU pO3/IiT KpUMIHATICTHKH Ma€ PI3HOMAHITTS TIOMVIS/IIB Ta PO3IVISIAETHCS BUCHUMH TO-pizHOMY. Tak,
B. A. XKypagenb, B. O. Konosasnosa ta B. FO. IlleniThbko po3misga0Th KPUMIHAICTUYHY METOAUKY SIK
CHCTEMy HayKOBHUX IIOJIOKEHB 1 pO3po0IIIOBAHUX HA X OCHOBI peKOMEH ALl 111010 opraHizarii i 3aiic-
HEHHS PO3CJIyBaHHs Ta 3al00iraHHsA OKPEMUX BUIIB 3JI0YHHIB [2, C. 269]

Ha nymky b. B. llypa, 3MiCTOBHY 4acTHHY KpI/IMlHaJ'IICTI/I‘-IHOI METOJIMKY CTaHOBJIATH METO-
AMYHI PEKOMEHJALL, SIKi € KOMIUICKCAMH B3a€MOIIOB’SI3aHNX THIIOBHX IIOPaj, anpobOBAHUX CIIT40k0
MIPAKTHKOIO 1 MIPOITIOHOBAHMX JI0 3aCTOCYBAHHS y PO3CIIiAyBaHHI OKpEMUX BHIIB 3JI0YMHIB, IO CIIPS-
MOBaHI Ha ONTHMI3allil0 CIi40i AisibHOCTI [3, ¢. 8]. ¥V cBoto uepry, A. @. Bonobyes, O. B. Onepiit
i P. JI. CrenaHiok 3a3Ha4aroTh, 110 «KPUMiHATICTUYHA METOJMKA € 3aKIFOYHUM PO3/1IJIOM KpUMiHaic-
THKH, B SIKOMY PO3POOJISIOTECS TCOPSTUYHI MMOJOKCHHS Ta MPAKTHYHI PEKOMEHJALT 3 PO3CIIiayBaHHSI
OKpEMUX BUJIIB 3JI04UHIB 3 ypaxyBaHHAM iX ocoOnuBocTell. To0TO, METOMKA € CYKYIHICTIO CBOEPIIHUX
rporpam (aJropuT™MiB) pO3CIiyBaHHS 3JIOYHMHIB, a i1 MPAKTHYHI PEKOMEH/IAIliT CIIUPAIOTHCS Ha HAYKOBI
MTOJIOKEHHSI, SIK1 (POPMYIOTBCS y pe3yJIbTaTi BUBYCHHS KOHKPETHOTO 00’ €KTa — CyKYITHOCTI IEBHUX SIBHIIL
nificHocTI» [4, ¢. 5].

VY upoMy po3pisi LIJKOM BIYYHO HAroJoIIyrOTh NMPeACTaBHUKU JIbBIBCHKOI HAYKOBOI IIKOJIH,
1[0 €JIMHOTO BU3HAYCHHS KPUMIHAJICTHYHOI METOIMKH HEMA€, OCKLUIBKH Y HABEJICHUX PI3HIMH HAyKOB-
LSIMHU BU3HAYEHHSX «iJIEThCSl HE CTUIBKM PO ICHYBaHHS NPUHIMIIOBO BiJIMIHHUX HOHSTbH, CKIJIBKH IIPO
CBOEpIIHE aBTOPCHKE TPAKTYBAHHS OIHOTO M TOTrO K 00’€KTa Mi3HaHHS 3ac00aMH CIelialbHOI IOpH-
JIUYHOI JICKCHKHU y 1il cepi». Ha iX mepekoHaHHS KPUMIHAIICTHYHY METOJUKY MOXHA PO3IVISIATH
y JIBOX CEHCax: a) K PO3/iJI KPUMIHATICTHKHU, IPEJAMETOM SKOTO € BUBYCHHSI TEOPETUYHHUX TTOJIOKEHb
1 IPaKTUYHUX PEKOMEHALlIH 1110/10 OpraHi3allii, KepiBHUIITBA IUTAHYBAaHHS Ta POBAJ)KCHHS, BUSBICHHS
Ta PO3CIiIyBaHHSI OKPEMHX BU[IB KPUMIHAJIbHUX IMPABOIOpPYLIEHb (TEOPETUYHA ACIEKT); 0) sIK Hay-
KOBO OOTPYHTOBAaHHI IPOLEC 3aCTOCYBAHHS Yy NMPAKTUYHIN MisSTIBHOCTI OpPraHiB JOCYTOBOTO CIIIICTBA
KPUMIHAJTICTHYHUX METOJIIB 1 3ac00IB PO3CIIiIyBaHHs TEBHUX BUIIB KPUMIHAIBHUX MPABOMOPYIICHb
(mpakTu4HM# acmekT) [5, c. 499].
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DopMyBaHHS HOBHUX 1 MOAEPHI3allis HAsIBHUX KPUMIHATICTUYHUX METOIUK 31HCHIOEThCS Ha OC-
HOBI y3araJlbHEHHsI Ta TEOPETUYHOIO MOSICHEHHS HAKOIIMYEHOIo eMIIIpUYHOro Marepiady H mi3HaHHS
HAayKOBUX (DAKTIB, SIKi CTOCYIOTBCS SIK €TalliB CTAHOBJICHHS, TaK 1 HANPSIMIB PO3BUTKY METOAUKU PO3-
CIIAYBaHHS 37I0YMHIB Y CyYaCHUX YMOBaX. 3BOKAIOUM Ha I1e, MMiJ 9ac BU3HAYCHHs HAIIPSMIB HAyKOBOTO
TMOIIYKY I0JI0 KPUMIHATICTUYHOT METOAMKH CJIiJl BUXOJHUTH 3 TOTPEO CYIOBO-CIITU0T IPAKTUKH, TIPO-
THOCTHYHOTO Oa4yeHHsS WMOBIPHHX HUISXiB PO3BUTKY Ta CTPYKTYPHHUX 3MiH 3JI0YMHHHX IPOSIBIB, MiK-
HApPOJHOTO J0CBiTy OOpOTHOU 3 HUMU, OCKIILKY HHHI, HA JKallb, CIIOCTEPIrae€ThCsl IEBHA AUCTIPOIIOPIIS
MDK 3allUTaMU MPAKTUKU 1 pe3ysbTaTaMy HayKOBUX JOCIIDKEHS [6, c. 174].

AHAI3yI0uUM TODIAA BYCHUX MIONO CTPYKTYpH OKpeMOi KPHMIHAJICTHYHOI METOIMKH,
T. B. Baphoiomeena 3Beprac yBary, o OUTBIIICTh YYSHUX TUIIOBHMH €IEMEHTaMH OKPEMOT METOINKU
PO3CHilyBaHHSI KPUMIHAJIBHUX TPABOMOPYIICHh BBAXKAE: KPUMIHATICTUYHY XapaKTEPUCTUKY KpPHUMi-
HAJIBHUX TPABOMOPYIICHb OKPEMOTO BHIY; OOCTaBUHH, IO MiJISTAITh JOKA3yBaHHIO; TUIIOBI CITia4i
CHUTYyallii, IKi BUHUKAIOTh Ha Pi3HUX eTanax JoCYJ0BOT0 PO3CiJyBaHHsI, Bepcii Ta IIaHyBaHHs; 0COOIH-
BOCTI BUSIBJICHHS TOT'O YU IHILIOTO BUJY 3JI0YMHY; I0YATKOBUII €Tal po3CiIilyBaHHs, TAKTUKA IIPOBEICH-
Hsl [I0YATKOBUX CILIUUX (PO3IIYKOBUX) Aii i pO3IIYKOBUX 3aXO[iB; HACTYIHUM €Tal po3cilifyBaHHS,
TaKTHKa MPOBEICHHS OKPEMHX CITITInX (PO3IIYKOBUX) Aill Ha IIbOMY €Talli PO3CIIiIyBaHHs;; 0COOIHBOC-
Ti B3a€MOJIIT CJTITY0T0 3 OpraHaMu, siKi 311HCHIOITh OTMIEPaTHBHO-PO3IIYKOBY JiSUIbHICTH; OCOOIUBOCTI
BUKOPHCTAHHS CJIIJTYMM CIIEIialIbHUX 3HAHB I1i]] Yac JOCY/JI0BOTO po3ciinyBaHHi [7, c. 367].

Pazom i3 Tum, B. Maniora po3mmpioe Takuii nepestik 1 BBaxkae, M0 OKPeMi METOIMKU PO3CIli-
JIyBaHHS, TaK YM 1HaKIIe, Majax O OXOIUIIOBATH TaKi OCHOBHI PO3/iiH (CKJIA/IOBI €IEMEHTH): KpUMiHa-
JICTUYHA XapaKTepUCTUKA BiJIOBIJHOTO BUJY 3JIOYMHY; THUIIOBI CIIiJ4i CUTYyalii Ha CTajil BUABICHHS
37I0YMHY W eTamax HOro po3CIiAyBaHHS, KPUMIHATICTHYHI MATAHHS MOYATKy KPHUMIHAJIBHOTO IPOBa-
JOKEHHSI; 3aKOHOMIPHOCTI OpraHisaiii Ta TUiaHyBaHHS PO3CIiyBaHHS; CIia4l Bepcii, 00CTaBUHH, IO
MJISATA0Th 3’ SICYBAHHIO; aJITOPUTM CIITYUX (PO3LIYKOBUX) JIiil Ta PO3IIYKOBHX 3aXOJiB, 3yMOBICHUMN
3aBIaHHSMH TUIIOBUX CIIIJJYUX CUTYyalliid; 0COOIMBOCTI MPOBEACHHS OKPEMHX CIIITYUX (PO3LIYKOBHUX)
Il Ta IX KOMIIIEKCIB (TaKTUYHUX OIEpalliil); 3a0e3neueHHs KoopauHauii il IpaBOOXOPOHHUX OPraHiB
y pO3ciigyBaHHI i 0COOGIMBOCTI B3a€MOZIT CIIIAYOr0 3 ONEPaTUBHUMU HiPO3AiIaMHU, 3 KOHTPOIIOIOUH-
MU Ta IHIIUMH JCP>KaBHUMH OpraHaMu, 00’ €IHAaHHSIMHU rpoMaisiH Touio [8, ¢. 61].

Brim, Ha nymky B. B. TimeHka, €1MHOT yCTalCHOT CTPYKTYPU METOAMKH PO3CIiAyBaHHS 3J10-
YHHIB OyTH HE MOXeE, OCKUIBKH 3 THPOPMAIIIHOT TOUKH 30py METO/IMKA € TICBHOK CYKYITHICTIO 3HAHb,
a 3 NO3ULi] BUKOPUCTAHHS — [IEBHUM aJITOPUTMOM Ailf; KpiM TOTO, HAa CTPYKTYpPY METOIUKH BIUIUBAE il
(yHKIIOHANbHA CHPsIMOBaHICTS [9, c. 270].

Psi aBTOpIB TakoXX BHOCSTH IIPOIIO3HMIIIT MIONO TOIIOBHEHHS CTPYKTypH. Hampukmax, mociin-
JKYIOUH Pi3HI MIIXOAU 10 CTPYKTYpPH OKpeMOi KpHMIiHATICTHYHOT METOJHMKH, SIK MU BUSBHJIH, MOXKHA
3yCTPITH MPOMO3HUIIT [IOI0 MOXKJIMBOCTI ICHYBaHHS B 11 3MICTI TaKTHUHHUX OIepailiid, 0coONMMBOCTEMH
PO LIAKTHYHOT AiSTTBHOCTI, 0COOIMBOCTEN MPOTH LT PO3CITiAYBAHHIO TOIIIO.

V cBoro yepry, C. B. bonnap 3a3Hauae npo KpUMiHaIICTUUHE 3HAYEHHSI BUOKPEMIICHHS B CTPYK-
Typi KOMILIEKCHOI KPHMIHAJIICTUYHOI METOOMKM pO3CIiJyBaHHS 3JI0YMHIB OpraHisauii B3aeMopii
cimiguux migpo3ainiB HauionansHol nominii YKpaiHu 3 MpaBOOXOPOHHMMH OpraHaMM IHIIMX JIepKaB
[10, c. 12]. A Bxe M. C. KazapeHKo JiHIII0B BUCHOBKY, I[0 HAPSIMKOM Y/I0CKOHAJICHHSI METOAUK PO3-
CITiTyBaHHSI KPUMIHAJIBHHUX MPABOMOPYIICHh € BUKOPUCTAHHS CHUTYAliHHOTO ITiIXOAY 3 BU3HAYCHHSIM
TUTIOBUX 3aBJaHb 13ac00iB X BUpIlLICHHS (MIpOIecyalbHUX Jiif Ta po3iykoBux 3axomis) [11, c. 73].

3arajaoM, CTpyKTypa OKpeMoi KpUMiHaJIiCTHYHOT METOJUKH OBUHHA PO3IVISAATUCS SK yIOPsI-
KOBAHE, MOCJIIZ0BHE PO3MIIICHHS CICMCHTIB, 110 XapaKTePU3YIOTh 3MICT MOIOKCHb I PeKOMEH/ALLIH
3 PO3CII/lyBaHHs ICBHUX KATCIOPii 3/104UHIB. fi onTumizanis e BaxIMBOIO TIePElyMOBOIO BJIOCKOHA-
JICHHS KPUMIHATICTHYHAX METOAUK. Taka METoAMKa Ma€e OXOIIIOBATH KPHMIHATICTHYHO 3HAYY I 1aHi
PO BUJI, PI3HOBUI a00 TPYIly 3J0YMHIB, IO BIUTMBAIOTH Ha BHUOIp KPUMIHATICTHYHHX 3aC00iB, IPH-
HOMIB 1 METO/IIB, MPEIMET PO3CIiyBaHHs, Jii CJIIUOro Ha pi3HUX Horo eramax. Buxonsuu i3 mporo,
MaroTh BU3HAYATHCS YaCTHHU (€JIeMeHTH a00 caMOCTiiHI ofuHHUL) cTpyKTypH [12, ¢. 270].

OpHUM i3 LEHTPAIBHUX €JIEMEHTIB KPUMIHAICTHYHOT METOAMKH 3AJIUIIAETHCS KPUMiHAIICTHY-
Ha XapaKTEPUCTUKA KPUMIHAIBLHOTO MPaBOMOPYILIEHHS. 3 MOYaTKy mpolecy (HOpMyBaHHS METOAMKU
PO3CITiTyBaHHS IEBHOTO BHIY KPUMIHAIBHOTO MPAaBOMOPYIICHHS BiI1yBa€ThCsI HEOOXITHICTh HAIAHHS
CHUCTEMHU y3arajJbHEHUX BiZIOMOCTEH PO HAHOUIBII BUPA3Hi O3HAKU JAHOTO BUIY KPUMIHAIBHOTO Ipa-
BOIIOPYIICHHS, 110 Ma€ MepeayBaTu 0e3mocepeIHbo po3poOIli KOMIUICKCIB METOIUYHUX PEKOMEH/IAIIIM.
Ha pi3HuX eramax CTaHOBJIEHHsS METOJWKM HAayKOBI[-KPHMIHAJIICTH BHUPILIYIOTH 1€ MUTAHHS MO-Pi3-
HoMy. Ha mincraBi aHamizy il y3arajbHEHHS PI3HUX METOJOJIOTIYHUX MIiAXO/IB 10 BU3HAYCHHS BHXIJI-
HUX 3aca]l 00yI0BU CUCTEMU OKPEMOI METOAUKHU PO3CIIiyBaHHS OLIBIIICTb HAYKOBLIIB CXUISIOTHCS 110
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JYMKH, II0 OCHOBOIO II0OYIOBU OKPEMHUX METOAUK € KPUMIHAJIICTUYHA XapaKTePUCTUKa KPUMiHAILHOTO
npasonopymenns [13, ¢. 100].

Jlpyroo CKJ1aJJoBOXO YaCTUHOK OKPEMOI METOAUKY PO3CIIilyBaHHS IIOBUHHI CTaTH TUIOBI CIiJ-
4i cUTYyallii i mporpaMu, ajJropuT™Mu il ciigdoro. Is 4acTHHA CTOCYEThCS BIIacHE Iepediry poscii-
TyBaHHS, SKHH, K CBIAYNTDH y3aradbHEHHS MPAKTHKH, TMOIIIIETHCS caMe Ha JIBa €Talld: IOYaTKOBUI
1 HACTyMHUE. AJie CTPYKTYpHA YaCTHHA OKPEMHUX KPUMIHATICTUYHUX METOMK TOBUHHA OYyTH IILTICHOTO.
VY Hili MalOTh MOCIIIOBHO BHUKJIAIATHCS TUIOBI CIiAYl CHUTYalil MOYaTKOBOTO Ta HACTYNHOIO €TaliB
PO3CIilyBaHHS 1 BIAMOBIHI YMOBH LIUX CHTYALIii, pOrpamMu JUiii CII9OTO — MPOrpamu (aIropHTMIL)
poscnmyBaHHﬂ OcranHi 3 ypaxyBaHHsIM Xapakrepy i obcsry iH(popmalii, o CTAHOBUTH 3MICT LUX
CHTyalliif, CKIaJAl0ThCs 3! TUIIOBUX CIITYMX BepClI/I KOTpi BU3HAYAIOTh HAIPIMKH i 3aBJAHHS PO3CIi-
TyBaHHS, Ta MEPETiKy CIiAInX (PO3IIYKOBHX) Jii, sIKi 3aJIeKHO BiJ] €Tally HA3HBAIOThCS TTOYaTKOBHMH
YH HACTYITHUMHM, OPTaHi3alliiHUX 3aXO/IB, TAKTHYHHUX OTEpPAllii, 3a IOMOMOTOI0 SIKHX MEPEBIpPSFOTHCS
1 Bepcil i BUPILIYIOTHCS BiANOBiAHI 3aBraHHs [12, c. 271].

CaMOCTIiHUM €JIEMEHTOM CTPYKTYPU OKPEMOI METOAUKH PO3CIiyBaHHS 3J0YUHIB BU3HAIOTh-
cs1 0COOIMBOCTI TAKTUKH IIPOBAPKEHHS OKPEMUX CI1I4uX (PO3LIYKOBHX) Aid, a TAKOXK 1HIINX 3aXOAIB.
To6TO y Hill BUKJIAJAOTHCS OCOOIMBOCTI TAKTUKY HAWO1IBII XapaKTEPHHX ITiJ] Yac pO3CIIiyBaHHS TIeB-
HOT Kareropii 3JI04MHIB CIIIYMX (PO3IIYKOBHX) iH, IPOBEACHHS 1HIIMX 3aX0J[iB, TAKTUYHUX OTeparlii
0e3 mojiyly iX Ha TMOYaTKOBI Ta HACTYIHI. AJKe BJacHe, 3a JACIKMMHU BHHATKAMH, HA KOXXHOMY eTarli
3I1MCHIOIOTHCS OZHI 1 Ti 5K ci1iadi (po3IIyKoBi) Aif TOIo, X04a IMeBHE KOJIO X OLIbII BIACTUBE AJIS TOTO
4y iHmoro eramy. OIHAaK MAlOTh yce X MiAKPECIIOBATUCS crielu(piuHi MOMEHTH, IPUTAMaHHI TaKTULI
LUX CIIUuX (PO3IIYyKOBUX) Ji, mepediry TaKTUYHUX OIepalliil 3a1eXHO Bi eTally po3CilidyBaHHs, Ha
SIKOMY BOHH TIPOBajsIThes [12, . 272].

Bka3aHi e1eMeHTH BBa)Ka€MO ILITKOM JTOPEYHHM BKIFOUUTH IO CTPYKTYPH METOAMKH PO3CIHi-
JIyBaHHsI II1axpaiictea y cepi HaJlaHHS TyMaHITapHOI 10moMoru. Yepes3 HeoOXiIHICTh KOMITJIEKCHOTO
HiXOAy Y BUPIIIECHHI TAKTUYHUX 3aB/IaHb, BBAYKA€EMO HEOOXITHUM JI0 TAaKUX €JIEMEHTIB BiTHECTH i 0cO-
OIMBOCTI IPOBEACHHS TAKTUYHUX ONEpaLiid.

OnHi€ro 3 KII04OBUX MPo0IieM, 110 BUKIMKAE HalOUIbIe cynepedok cepel] JOCIiIHUKIB, € M-
TaHHS PO 3MICT KPHUMIHANTICTHYHOI XapaKTePHUCTUKH.

3 TpHUBOLY CTPYKTYpH KPHUMIHAICTHYHOI XapaKTEPHUCTHKH KPUMIiHATBHHUX IIPABOMNOPYIICHBb
y KpUMIHAJTICTHYHIN HayIll JOCI BEIYThCsl )KBaBi JIUCKYCIi SIK CTOCOBHO MOYJIMBOCTI BU3HAYCHHS yHi(i-
KOBAHOTO TEPEiKy ii eeMeHTIB, Tak i il 3MiCTOBHOTO HanoBHEHHsL. [IpruoMy O/iHI BYCHI OOMEXKYHOTHCS
BHOKPEMJICHHSIM HalOUIbII ICTOTHUX 1 iHGOPMATUBHUX CTPYKTYPHHX €JIEMEHTIB y CKIai KpUMiHamic-
TUYHOI XapaKTEPUCTHUKHY, a iHII, HABIAKHU, 301l CHIOIOTH CIIPOOU 3 BU3HAYEHHS MAKCUMAJIBHO J€Tali30-
BaHOT'O MEPEJIiKY CKJIAI0BUX JOCHIPKyBaHol kKateropii [14, c. 109].

Tak, B. B. ITsackoBebkuid, FO. M. Honoyc, A. B. Tmienko i O. O. AnekceeB po3nisaaloTh KpUMi-
HaJiCTHYHY XapaKTepPUCTHKY KPHMiHAIBHUX TPABOMOPYIICHb SK CHCTEMY y3aradbHEHHX JaHHUX PO
HaWO1IbLI THUIIOBI O3HAKH NI€BHOTO BUAY (IPYIH) 3JI0UMHIB, 1[0 HPOSBIISIOTECS y COCO01 Ta MeXaHi3Mi
JisiHHSA, 0OCTaHOBII HOTr0 BUMHEHHS, 0001 Cy0 €KTa 3JI0YMHY, IHIIMX 00CTaBUHAX 3aKOHOMIPHHUM B3a-
€MO3B’3KOM, SIKMI CIIyTye OCHOBOIO HAyKOBOI'O 1 INPAKTUYHOIO BUPILIEHHS 3aBJaHb PO3CILLyBaHHS
[15, c. 430]. BonHouac, B. B. TimieHKo iy KpUMIHATICTUYHOK XapaKTEPUCTUKOI BU3HAYAE KCUCTEMY
BijloMocTell (koMIuieke iH(opmartii) mpo KpUMIHATICTUYHO-3HAYMMI O3HAKH KPUMIHAJIBHOTO TPABOIIO-
PYUICHHS 1IbOTO BHUJLY, 110 BiOMBAE 3aKOHOMIPHI 3B’SI3KM MK HHMH 1 CIIyrye MOOyIOBI Ta mepeBipii
CHIYMX BEPCiil y po3ciligyBaHHI KOHKPETHUX IpaBonopyueHs» [16, ¢. 110]. Ha nymky E. OpxuHCbKOT
KpUMiHaJIICTUUHA XapaKTepUCTUKa — Iie iHdopMaliiiHa cuctema, 10 CKIANAETLCS 13 KPUMIHANICTHY-
HO BaXJIMBUX 1 3aKOHOMIPHO B3a€MO3aJICKHUX O3HAK, BUSABJICHUX Y IIPOLEC] y3arajlbHEHHs MIPAKTUKU
PO3CITiTyBaHHS 1 JOCYIOBOTO PO3IIISLY HEBHOI KaTeTopil KPUMiHAIBHUX IIPABONIOPYIIEHb 1 BUPaKEHIX
y MEBHI# 1X CYKYITHOCTI, BU/IIJICHIH BiMOBIAHO /10 00’ €KTUBHUX 3akoHOMipHOCTEH [13, ¢. 100].

SIk Ha Halry JyMKY, BUHIIIOB 32 MEXKi TPaKTYBaHHS 3MIiCTY KPUMIHATICTHYHOT XapaKTePUCTHKU
KpuMiHanbHUX npasonopyiiens O. H. KonecHnyenko. BusHauaioun CyTHICTB 1 3MICT KpUMiHAIICTHY-
HOI XapaKTEepUCTUKU KPUMiHAJIbHUX IIPABONOPYILIEHD, 10 ii CKiagy BUCHUII BKIIOYAE BiOMOCTI MpPO:
THIOBI CITiI41 CUTYallii, OCHOBHI HANPsIMU PO3CIIi1yBaHHS, MOXKJIIMBI CIOCOOM BCTAHOBIJICHHS 3JIOUMHIIS;
croci6 migBuIeHHs eeKTUBHOCTI podoTu ciiayoro [17, c. 21].

3 HmpHUBOAY BHINEHABEICHUX HAYKOBUX IMO3HIIN CTOCOBHO 3MiCTOBHOTO HANIOBHEHHS KpHUMiHa-
JCTUYHOT XapaKTepPUCTHKN KPHMiHAIBHUX MpaBonopymeHs I. DeopeHko MinkoM BIyYHO CTBEPIKYE,
II0 HE BapPTO HAMAraTHCs 3alpOINOHYBAaTH YHIKaJbHUHN IS BCIX PI3HOBHIIB MPaBOIOPYLIEHb HEPETIK
€JIEMEHTIB, aJIKe JUIs1 KOJKHOT KaTeropii NpoTUIpaBHUX JisIHb XapaKTepHi IEBHI 0COOIMBOCTI B MEXaHi3-
Mi IX CKO€HHS, 110 ¥ BU3HAYaIOTh iX crenndiky. Sk pe3ynbrar, 3aKOHOMIPHOCTI MEXaHI3MIB yUHMHEHHS
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KPUMIHAIBHUX NPaBONOPYIIEHb OYIyTh PI3HUMHU UL OKPEMUX KaTeropiil KpUMiHaJIBHUX IPaBONOPY-
LIeHb, & 3HAYUTb H y3arajabHEHI BIJOMOCTI IPO X TUIOBI €JIEMEHTU TAKOX OynyTh pisHuTHCA. Bin-
HOBITHO €JICMEHTH KPUMIHATICTUYHOI XapaKTEePHCTUKH TEX BHOKPEMIIIOIOTHCS 3AJICKHO BiJl BHIOBOL
MPUHAJIEKHOCTI KpUMIHABHUAX NPaBOTOpyIIeHb. KpuMiHaIiCTHYHA XapaKTepUCTHKA — Le, IePEeIyCiM,
y3arajbHEHI BIJIOMOCTI MPO 3aKOHOMIPHOCTI MEXaHi3My BUMHEHHS MMPOTHIIPABHOTO JIiSIHHS, [IPO HOTO
TUNOBI 03Haku. OCTaHHI MOXKYTh OyTH MPEJICTABICHI JAHUMH PO MPEAMET 3JI0YMHHOTO MOCSITAHHS,
crocoOu BYMHEHHs, 0CO0Y 3JI0YHMHIIS i 0CO0Y MOTEPIIIOro, CIiAM 3JI0YHHY, Yac, Micle i 00CTaHOBKY
BUMHEHHS KPUMIHAIBHOIO NpaBonopyueHss [14, c. 110].

OTxe, BUXOASYH 3 I[LOTO, MOXHA TO0A4YNTH, 10 CJICMEHTH KPHMIHAIICTHIHOI METOAUKH PO3-
CJTiTyBaHHS OKPEMHX BUJIIB KPUMIHAJILHUX [TPABOIIOPYIICHB € BiJIHOCHO CTATMMHU. BTiM, Taki eJleMeHTH
MOXYTh BapitoBarucs. MOKHA BUUTUTH HACTYIHI €JIEMEHTH METOIUKH PO3CIiyBaHHS IIaxpaiicTBa
y cdepi HaJlaHHS TYMaHITapHOI IOTIOMOTH: KPUMIHAIICTHYHA XapaKTePUCTHKA BUMHECHHS [IaxpaiicTBa
y cepi HaiaHHs TyMaHITapHOT AOMOMOTH; THITOBI CJTiJT4i CUTYaIIil 1 TPOTpaMu, aJIrOPUTMH i CITiq40-
r0; 0COOJIMBOCTI TAKTUKH IIPOBAIKEHHSI OKPEMUX CIIIIUMX (PO3LIYKOBUX) Jil, @ TAKOXK 1HIINX 3aXOJiB;
0COOJIMBOCTI IIPOBEACHHS TAKTHYHUX OINEpalliif TOIIO.
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OCKAPXEHHSA CYAOBOI'O PILIEHHS IIIOJO OBPAHHS 3AIIOBI’KHOI'O
3AXOAY 3A BIACYTHOCTI IIIJO3PIOBAHOT' O

APPEALING A COURT DECISION ON THE CHOICE OF A PREVENTIVE MEASURE
IN THE ABSENCE OF A SUSPECT

B naHiii po6oTi 32 TONMOMOTO0 3araJIbHOHAYKOBHX Ta CIELIaIbHO IOPUIMYHUX METOIIB
HAyKOBOI'O Ii3HAHHS Ha MiJICTaBl aHaji3y POOIT BITUM3HSHUX HAYKOBLIB, MDKHAPOAHUX aK-
TiB, JDKEpeJT HAI[lOHAJIBHOTO 3aKOHOJIABCTBA, CYIIOBOI MpakTHkK BepxosHoro Cyny i Buriioro
AHTUKOPYMLIHOTO CyIy JOCIIIKCHO MHUTAHHS OCKAP)KCHHS CYJI0BOTO PIillICHHS IIOA0 00-
paHHs 3aro0KHOTO 3aX0y Y BHIISII TPUMAHHS TTiJ] BAPTOO 3a BiZICYTHOCTI ITiI03PIHOBAHO-
ro. KoncraroBano, 110 3amo0iKHUHN 3aXil y BUIIAAI TPUMAHHSI M) BapTOIO, SIK BHJ 3aX0/IiB
3a0e3IeYeHHs KPHMIHAIBHOTO IIPOBADKEHHS, CIIPSIMOBAHHIT Ha TOCATHEHHS i€BOCTI KpHU-
MIHAJIBHOTO MPOBA/IXKEHHS Ta BUCTYIIA€E JICTITUMHUM CIIOCOOOM 0OMEXEeHHsI 3 00Ky Jepika-
BY IIpaBa KOKHOI JIIOIMHU Ha CBOOOAY Ta OCOOMCTY HENOTOpPKaHHICTh. JlOBEIEHO, 110 3a-
KOHOJIAaBLIEM B KPHMIHAJIEHOMY IPOLIECYaTbHOMY 3aKOHI OTHOYACHO BUKOPHCTOBYETHCS J1BA
HOHATTS «OOpaHHs 3alI00DKHOTO 3aX0My» Ta «3aCTOCYBAHHS 3alI001KHOIO 3aXO0y», OTHAK
B aneJIiiHOMY MOPSIKY Ha CTajii JOCYJI0BOrO PO3CIIilyBaHHs repeadadeHa MOKITUBICT
JIMIIE YXBAJIM CIITYOTO CY[UI MPO «3aCTOCYBAHHS 3aloODKHOTO 3aXOMy» 1 He mependade-
HO MOKJIMBICTb aIeJIALIHHOIO OCKapKEHHs YXBalu PO «OOpaHHS 3all00LKHOIO 3aXOmy»,
110 MPU3BOIUTH JI0 BIJICYTHOCTI B €IHOCTI MPaBO3aCTOCYBAHHS IIUTAHHS OCKAPKEHHS CY/I0-
BOT'O pillIeHHs PO 0OpaHHs 3aro0iKHOTO 3axony. BHacinok yoro, Oysao copmoBaHo /1Ba
TIIXO/1 110 BUPILICHHS OKPECIICHOIO MUTAHHsL. BiflOBiHO 10 NepIoro migxoxy — yxsaia
CIIMOTO Cy Ui WOA0 OOpaHHs 3an00iKHOI0 3aX0/y Y BUIVIA/ TPUMAHHS I1il BAPTOKO HE
TiJUISIrae OCKAPIKEHHIO B AlEILiHOMY TOPSUIKY. 3Ti/IHO APYTOro MiAXofy yXBasla Clli4oro
CyAAi 10710 0OpaHHS 3a1001KHOTO 3aX0/y Y BUIVISAAI TPMMAHHS I1i/1 BAPTOIO TAKOXK SIK 1 yXBa-
JIa IPO 3aCTOCYBAHHS 3alI001KHOIO 3aX0/ly y BUIVIA TPUMAHHS I1iJl BapTOIO ab0 BiIMOBY B
foro 3aCTocyBaHHi IiUISIra€ OCKAPIKCHHIO B alle/ISLIHHOMY MOPSIKY. Biz[cyTHiCTL B €JIHOCTI
B CyﬂOBlI/l TpaKT l/lL[l B JaHOMY l'll/ITaHHl l'IpI/I3BOI[I/IT]> J0 HECAOTPHUMAaHHA HaJICJKHOL HpaBOBOl
TPOIIEIYPH JI0 KOKHOTO YJaCHHKA KPHMIiHAIBHOTO, 10 TSTHE 33 COO0I0 TOPYIICHHS NpaBa
Ha CIIpaBeIMBHI cyal. JloBeAEHO, 10 3a0e3MeUeH s MOXKIUBOCTI anesALifHOTO OCKapKeH-
Hsl YXBaJIU PO OOpaHHs 3all00DKHOIO 3aXOAy BIANOBLIAE 3aJaHHAM KPHMIHAIBHOIO IPO-
BaDKCHHSI Ta MDKHAPOJHUM CTaHapTaM 3a0e3IeUeHHS MpaBa Ha CBOOOIY Ta 0COOUCTY He-
JIOTOPKAHHICTb. 3alPOIIOHOBAHO 3aIPOBAIKCHHS 3MiH 0 KPUMIHAIBHOTO IIPOLECYaIbHOIO
3aKOHY CTOCOBHO 3aKPIiIICHHS] MOKITMBOCTI OCKapKEHHsI YXBAITH ITPO 0OPaHH: 3a11001KHOTO
3aX0[ly y BUIII TPUMAaHHS I1iJ BApTOIO, 1110 OyTH CIIPUATH YCYHEHHsI HEJIOJIKiB HOPMaTHB-
HOTO BPETYJIIOBAaHHS 3aM00DKHAX 3aXOJB.

Kniouosi cnosa: kpuminanvhe npoeaddicenis, 3axo0u 3a0e3ne4ents KpUMIHANbHO20
NPOBAOHCEHHS, 3aN00INCHI 3AX00U, 3ACMOCYBAHHSL 3AN0DINCHO20 3aX00Y, 00Cy008e PO3-
CIOYBAHHSL, YX6AA.
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In this work, using general scientific and special legal methods of scientific cognition,
based on the analysis of works by domestic scholars, international acts, sources of
national legislation, case law of the Supreme Court and the High Anti-Corruption Court,
the author examines the issue of appealing against a court decision on imposition of a
preventive measure in the form of detention in the absence of a suspect. It is stated that
a preventive measure in the form of detention, as a type of measure to ensure criminal
proceedings, is aimed at achieving the effectiveness of criminal proceedings and is a
legitimate way for the State to restrict the right of every person to liberty and security of
person. It is proved that the legislator in the criminal procedure law simultaneously uses
two concepts of “choosing a preventive measure” and “applying a preventive measure”,
but at the pre-trial investigation stage, only the investigating judge's decision to “apply
a preventive measure” is possible on appeal and there is no possibility of appealing
against the decision to “choose a preventive measure”, which leads to the absence of
the issue of appealing against a court decision to choose a preventive measure in the
unity of law enforcement. As a result, two approaches to resolving this issue have been
formed. According to the first approach, the decision of the investigating judge to impose
a preventive measure in the form of detention is not subject to appeal. According to the
second approach, the decision of the investigating judge to impose a preventive measure
in the form of detention, as well as the decision to apply a preventive measure in the form
of detention or refusal to apply it, is subject to appeal. The lack of unity in judicial practice
in this regard leads to a failure to ensure due process of law to each participant in criminal
proceedings, which entails a violation of the right to a fair trial. The author proves that
ensuring the possibility of appealing against a decision to impose a preventive measure
is consistent with the objectives of criminal proceedings and international standards of
ensuring the right to liberty and security of person. The author proposes to introduce
amendments to the Criminal Procedure Law to enshrine the possibility of appealing
against a decision to impose a preventive measure in the form of detention, which will
help to eliminate the shortcomings of the regulatory framework for preventive measures.

Key words: criminal proceedings, measures to ensure criminal proceedings,
preventive measures, application of preventive measures, pre-trial investigation, court
ruling.

Beryn. 3ano0ixxHui 3aXi/] y BUIISI TPUMAHHS 111 BapTOIO, SIK BUJ 3aX0/iB 3a0€31EUEHHs KpU-
MIHAJIBHOTO MPOBAPKCHHS, CIPSIMOBAHUI Ha JOCSATHEHHS JIEBOCTI KPUMIHAJIBHOTO MPOBAKEHHS Ta
BHUCTYTIA€ JIETITUMHUAM CIIOCOOOM OOMEXeHHS 3 OOKY JepiKaBH IpaBa KOKHOI JFOAWHH Ha CBOOOIY Ta
0COOMCTY HEIOTOPKAHHICTD, SIKE MepedadeHo, K HAI[lOHATBHUM MpaBoM — cT. 29 Koncturymii Ykpai-
Hu [1] Ta cr. 12 KpuminanbpHOro nporecyaibHOro koaekcy Yipainu (mani — KITK Vkpainu) [2] Tak,
i MbkHapomHuMm — cT. 1, 3 3aranbHoi geknapanii npas monuau 1948 poky [3], cr. 5 Konsenuii npo
3aXHCT NPaB JIOAUHU 1 OCHOBONOIIOKHUX cB000A 1950 poky [4], cT. 9 MiXkHapOIHOTO MaKTy Mpo Ipo-
Ma/IHCBKI 1 mosiTuyHi ripasa 1966 poky [5].

Hagenena moswuiist TpyHTyeThesl Ha mpakTuii Koncrurymitnoro Cyay VYipainu, sSkui BHXO-
JIUTH 13 TOTO, 1110 MPABO Ha CBOOOY Ta OCOOMCTY HEOTOPKAHHICTh MOXKE OyTH OOMEKEHE, OJJHAK TaKe
OOMEKEHHSI Ma€ 3JIMCHIOBATUCS 3 JOTPUMAHHIM KOHCTUTYI[IMHUX TapaHTii 3aXUCTy TpaB i cBOOOI
JIFOIUHM 1 TPOMASIHWHA, MPHUHIUITB CIIPAaBEIMBOCTI, PIBHOCTI Ta AOMIPHOCTI (TPOMOpIIHHOCTI), 13
3a0e3IeYEeHHSIM CIIPaBeUINBOTO OallaHCy 1HTepeciB 0COOM Ta CYCHiIbCTBA, Ha MiJICTaBi Ta B MOPSIKY,
BU3HAYCHHX 3aKOHAMHU YKpATHH, 3 ypaXyBaHHSAM aKTiB MiXKHAPOIHOTO MpaBa, MO3ULiH €Bporneiichkoro
CyIy 3 IIpaB JIOAWHH, 32 BMOTUBOBAHUM PILlICHHSM CYIy, IPUHHATHM B TOPSIKY COPABEIIHBOI CYI0BOT
nporeaypu [6].

OpHI€0 3 OCHOBHUX 3aCajl CyJIOUHHCTBA B YKpaiHi BUBHAETHCS 3a0e3MeUeHHs TpaBa Ha amnels-
uiitHui neperyisi cnpaeu (4. 2 cr. 129 Konerutyii Ykpainn) [1].

BcraHoBiIeHa y KpUMIHAJIBHOMY MIPOLIECyalbHOMY 3aKOHOAABCTBI YKpaiHu MporLeaypa 0OpaHHs
3aro01>KHOTO 3aX0/1y Ta MOXKJIMBICTB MEPErIsLy B anessuiiHOMY MOPSILy yXBaJIM CIIAYOTO Cy/AJI MOA0
00paHHs 3a1001KHOT0 3aX0/ly Y BUNNIAAI TPUMaHHS I1iJl BAPTOIO CTBOPIOE OallaHC MIXK AEPHKABHUM IIPU-
MYCOM Ta CYBOPHM JIOTPUMAaHHSM [IpaBaM JIIOIUHU, TOOTO MiX IMYyOTIYHAM iIHTEPECOM Ta MPUBATHHM.

AHaJIi3 ocTaHHIX 0CaizKeHb | mybikamiii. Pi3Hi acniekT, MoB’s3aHi 3 3aCTOCYBaHHsI, 00paH-
HSIM 3aI001KHOTO 3aX0/1y Y BUIIISIII TPUMAHHS /1 BAPTOIO, B TOMY YHCJII II[0I0 OCKAP)KEHHSI YXBAJIH ITPO
00paHHS 3a1001KHOTO 3aX0/1y, Oy/IM BUCBITIICHI Ta MPOAHAII30BaHI Y HAYKOBHX IPALSX, 30KPeMa, TAKHX

164



Kpuminanvte npaso ma kpuminonozist; KpUMiHanoHo-6UKOHABYE NPABO

nocainnukis: C. €. Abnamcrkuid, 1. B. bacucra, H. P. Bo6euxo, I. B. Tnosrok, A. JI. {ans, B. I'. /Ipo3x,
B. A. 3aBryp, O. B. Karnina, M. 1. Kapnenko, B. B. Muxaiinenxo, B. B. Hazapos, B. T. Hop, B. B. Pox-
Hosa, M. B. Camoiinos, B. M. Teprumnuk, O. 1. Tumenxo, JI. JI. Ynanosa, T. I. ®omina, B. I. ®apun-
nuk, O. 0. Xa6mno, O. T. lluno, M. M. lllesepain, M. 1. llleBuyk, M. €. lllymuo, I'. B. FOpkosa Ta
1HIII HAYKOBIII.

BonHouac, BIZICYyTHICTh €TMHOTO ITiIX0Y Y BUPIILICHHI TUTAHHSI 111010 MOYKJIMBOCTI OCKapKECHHS
YXBaJIX CJITYOTO Cy/JIi 00 OOpaHHS 3aro0iKHOTO 3aX0/y 3a BiJICYTHOCTI MiI03PIOBAHOTO Ha CTail
JIOCY/ZIOBOTO PO3CIiIyBaHHS, SIK CepeJl HayKOBILIB, TaK 1 B CYIOBIH MPaKTHUII 3yMOBIIOE HEOOXiJHICTh
JOro MOAaIbIIOro JOCIPKEHHS.

IMocranoBka 3aBaaHHs. METOO CTATTI € JOCIIHKEHHS IATAHHS OCKapKEHHS CYIOBOTO PillleH-
Hs 110JI0 OOpaHHs 3ar001KHOTO 3aX0/y 32 BiJICYTHOCTI ITiI03PIHOBAHOTO.

PesyabraTtu nocaimxkenns. [Ipummcn 4. 4. 1-5 ct. 193 KIIK Vkpainu Bu3HAYaroTh MOPSIOK
PO3IISALY KJIOHMOTaHHS MPO 3aCTOCYBAHHS 3all001KHOTO 3aX0/y 3a Y4acTIO IPOKYpOpa, Ii103pIOBAHOTO,
00BHHYBau€HOT0, HOTO 3axXKMCHUKA [2].

B Toii xe uac, 4. 6 c1. 193 KIIK BCTaHOBIIIOE NOPSOK OOpaHHs 3al001XKHOTO 3aX0/y Y BUIVISAL
TPHUMAaHHS M1/l BAPTOIO 3a BIJICYTHOCTI Mi103pIOBAHOI0, 0OBUHYBA4€HOIO [2].

Ipu npomy, 1. 2 4. 1 ct. 309 KIIK Vkpaiau nependaueHo MOKIUBICTh OCKap)KeHHS B anlelIsIii-
HOMY TOPSIJIKY Ha CTajlii JOCYJI0BOrO PO3CIIiyBaHHS JIUIIE YXBAIU CJIITUOTO CYIIl PO 3aCTOCYBAHHS
3aro0KHOTO 3aX0/1y Y BUIVISII TPUMAHHS I11]1 BAPTOIO a0 BiJIMOBY B HOTO 3aCTOCYBaHHi [2].

AHati3 BKa3aHHUX MPABOBHX HOPM CBIIYMTH, 110 3aKOHOJABIIEM OJIHOYACHO BUKOPHUCTOBYETHCS
J1BA TIOHSTTs «OOPaHHs 3aM001KHOTO 3aX0y» Ta «3aCTOCYBaHHs 3aI00LKHOTO 3aX0/y», O/IHAK B areJisi-
LiHHOMY HOPSZIKY Ha CTajii 10CyI0BOI0 PO3CIyBaHHs MepeidaieHa MOKITMBICTD JIHIIE YXBAJTH cItij-
YOro Cy[JIi PO «3aCTOCYBAHHS 3arMO0KHOTO 3aX0my» 1 He MependaueHo MOXIIHMBICTD anelsIiiHOro
OCKapI)KeHHsI yXBaJIH PO «OOPaHHS 3aMI001KHOTO 3aX0/Iy.

Bkazane nuTaHHS MPU3BOAUTH J0 PI3HOTO PO3YMIHHS HAYKOBUMH JOCHITHUKAMH Ta CIITYUMHU
CYIUIIMH 3MIiCTOBHHX XapaKTePHCTHK HABEACHHUX IIPABOBUX HOPM, TaK i IX MPaB0O3aCcTOCYBaHHs BHACII-
JIOK YOTO Ha TPaKTHIli CPOPMYBAIIOCH JIBA TT1IXOIH.

3riHO NEePIIOTO IMi X0y — YXBaja CIIiA40ro Cyi oA0 00paHHs 3al001)KHOTO 3aX0/y Y BUIIIS-
JUi TPUMaHHsI 11l BaPTOIO HE Ii/UIrae OCKApXKEHHIO B AIIC/IALIHOMY [OPSIKY.

BianosizHo 10 apyroro miaxoiy yxpama caigqoro Cyzdi mojao oGpaHHs 3amo0iKHOIO 3aX01y
Yy BUIIISLL TPUMAHHS M1l BAPTOIO TAKOXK SIK 1 yXBajia PO 3aCTOCYBAHHS 3alI00DKHOIO 3aX01y y BUIIIs-
Il TPUMaHHS MiJ BapTOl0 a0 BiIMOBY B HOT0 3acTOCYBaHHI MiAJSTac OCKap)KEHHIO B aleNSiHHOMY
MOPSIKY.

ITo3umist o0 HE MOKINBOCTI OCKap KEHHS B aleALiHOMY MOPSAKY yXBaJIH CIiJUOr0 CyAni
1100 0OpaHHs 3aII001KHOT0 3aX0y y BUIVISII TPUMAHHS IIiJl BAPTOIO IPYHTYETHCS HA TOMY, 110 3TiHO
nonoxenb KIIK Ykpainu npoueaypu oOpaHHs 3a001KHOI0 3aX0y y BUIVIAI TPUMaHHS IiJl BapTOIO,
110 3/1IHCHIOETHCS 32 BiJICYTHOCTI MiJI03PFOBAHOTO Ta 3aCTOCYBAHHSI 3aMI001KHOTO 3aX0/1y, SIKE 3 HCHIO-
€ThCSI 32 YUACTIO T11I03PIOBAHOTO € BIJIMIHHUMH, @ TOMY YXBaJjia Mpo 00paHHs 3amo0iKHOTO 3aX0/y 10
CYTi 3a CBOEIO MPABOBOIO MIPUPOAOI0 (HAKTUYHO € JO3BOJIOM Ha 3aTPUMAHHS IiJJ03PIOBAHOTO 3 METOIO
IIPUBOLY, K€ HE MiJUIArae OCKap»KEHHIO 3TiAHo 3 mpunucamy 1. 1 4. 1 ct. 309 KIIK Vkpainu, siki 3rinHo
3 Pimennsam Koncruryuiitnoro Cyny Ne 5-p/2020 Bix 17.03.2020 Bu3Hano TakuM, 10 Binnosinae Kon-
ctutynii Ykpainu [7].

JlaHwii miaxix BUKOPUCTOBYBABCS B CYIOBUX PIMICHHSIX BUIOr0 aHTHKOPYIILIITHOTO CY1IY, 3 SIKHU-
mu nioroausest Bepxosauit Cy.

Tak, B yxBani AnensiiitHol nanatu Buiioro antukopymiiiiHoro cymy Bix 06.09.2021 y crnpa-
Bi Ne 991/5913/21 (mpoBamxennst Ne 11-¢c/991/528/21) cyn niiiiioB BUCHOBKY, 110 KpUMIHATbHUN
IpoLeCcyaIbHUM 3aKOH PO3pi3HsAe OOpaHHS 3alo0DKHOIO 3aXOfy y BHUNIAI TPUMAHHS IiJ BapToOIo,
SIKe 3J1MCHIOETBCS 32 BIICYTHOCTI MiI03PIOBAHOIO Y pa3i OroJOIICHHS HOro B MDKHApPOIHHUN PO3IIYK,
1 3aCTOCYBaHHS LLOTO 3aMI001KHOTO 3aX0/1y, 110 3/IHCHIOETHCS 32 YYaCTIO Ii03PIOBAHOTO Micist Horo
3aTPUMAaHHS 1 TOCTABKH JI0 MiCIIsl KpUMIHAJIBHOTO MPOBa/KeHHs. Ha nmepekoHaHHs cy/y yXBaJieHe B I10-
psaaky 4. 6 ct. 193 KITK VYkpainu cymoBe pillieHHsI Tpo 00paHHs 3aro01KHOTO 3aX01y Y BHIVISIII TPH-
MaHHS TiJI BAPTOK BIJIHOCHO ITiJ03PIOBAHOTO, KM OTOJIONICHUH B MIKHAPOIHHUI PO3IIYK, 32 CBOEID
IIPABOBOIO TIPUPOJIOIO € JO3BOJIOM HA 3aTPUMAHHS IiI03PIOBAHOIO 3 METOIO IPHUBOAY, IO IepeadadeHo
4. 3 cr. 187 KIIK YkpaiHu, i BiApI3HAETHCS BiJl OCTAHHBOTO TUIBKH THUM, IO Mi03PIOBAHUI 3HAXOUTh-
cs1 3a MexkaMu Ykpainu. 3rigno 3 4. 1 ct. 309 KIIK Ykpainu mij uac 10CyI0BOro po3cililyBaHHs MOXYThb
OyTH OCKap>KeHI B alessLiiHOMY HOPSAKY yXBaJld CIiUOr0 Cy[i PO BiAMOBY Y HaJlaHHI JJ03BOILY Ha
3aTpUMAaHHS; 3aCTOCYBaHH 3all001KHOTO 3aX01y Y BUIVISIII TPUMAHHS ITiJ1 BAPTOO 200 BiZIMOBY B HOTO
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3aCTOCYBaHHI. YXBaJsla CJIIYOr0 CyAi IIPO A03BLI HA 3aTPUMAHHS OCOOM 3 METOIO NMPHUBOY, a BiAIO-
BIZIHO 1 yXBajla IIpO OOpaHHs 3al001XKHOIO 3aXO[dy y BUNISAI TPUMAHHA IiJ BapTolo, anessiliiHoMy
OCKap KEHHIO He IiuIAraiorh [§8].

Bepxouuii Cy MOTOKYIOUNCH 3 TIO3UITIEI0 ATICIAIIHHOT majgatd BUIOro aHTHKOPY I HHOTO
CyIy BUXOIVB 3 TOTO, 0 OCKap)KyBaHy yXBaly CIIIYUM CyIIEI0 OCTaHOBIECHO MOPSAKY, epenodade-
HOMY 4. 6 cT. 193 KIIK, i pitieHHs ipo 0OpaHHs 3armo0iHOTO 3aX0/y Y BUIVISII TPUMAHHS IIiJ1 BAPTOIO
BIZTHOCHO MiZI03PIOBAHOTO, SIKMH OTOJOMIEHUH B MIKHAPOIHHUHN PO3ILIYK, 32 CBOEIO IIPABOBOIO IPUPOIOI0
€ JT03BOJIOM Ha 3aTPUMaHHs OCTAaHHBOTO 3 METOIO IPUBO.LY, 110 nepeadaueHo 4. 3 cr. 187 KIIK, i Biapiz-
HSIETHCS BiJl OCTAHHBOTO TiJIBKU THM, IO TiJO3PIOBAHUI 3HAXOMUTHCS 32 MeXKaMu YKpainu. Ha mincrasi
TaKOTo PillIeHHs JI0 MiI03PIOBAHOTO HE 3aCTOCOBYETHCS 3aIIO0DKHUI 3aXiJl, BiH HE MOXE yTPHUMYBAaTH-
cs i BapTor0. bynb-sike iHIIE TIyMadeHHs nojiokeHb 4. 6 cr. 193 KIIK cynepeuntume 3aBaaHHAM
KPUMiHAJIBHOTO TPOBA/UKEHHS, 30KpeMa, IIBHIKOMY, IOBHOMY Ta HEyNEpeKEHOMY DPO3CIiTyBaHHIO
KpUMIiHAJIBHUX TPABOIMOPYIICHb, OCKIILKH YHEMOXIIMBUTH 3a0€3MeueHHs POy TTs 0COOH, sKa repe-
XOBYETBHCS Bijl OpraHiB J0CYI0BOTO CJIACTBA Ta CyAy 32 MEeKaMu YKpaiHu, Ul PO3NIsAY KJIOMOTaHHS
IIPO 3aCTOCYBaHHs 3ar100KHOTO 3axony [9].

Bonnouac, Bepxosaum Cynom e B 2018 poky Oyi10 copMOBaHO iHIIY MPaBOBY MO3ULIIO PO
Te, 0 BUXO/SIYH 31 3MiCTy AUCTIO3MLIH CT. cT. 177, 178, 194, 196 KIIK Ykpainu TepMiHM «3aCTOCYBaHHS
3armo0KHOTO 3aX0/1y» Ta «00paHHS 3aM001KHOTO 3aX0/1y» BUKOPHUCTOBYIOTHCS SIK CHHOHIMIYHI (TOTOX-
Hi 32 CBOIM NPABOBHUM 3HAYCHHSIM), OCKIIBKH YITKOTO PO3MEKYBAHHS MIX MOHSATTSAMH «3aCTOCYBaHHS
3aro01>KHOTO 3aX0/1y» Ta «00paHHS 3aM001KHOTO 3aX0/1y», SKMI OW MaB Pi3HI NpolecyalbHi HACTIIKH,
KPUMIiHATBLHHN MPOIIeCYaTbHU 3aKOH HE MICTUTD. [IpH IbOMY, Ha TyMKY CYIy KPUMiHAJIBHUM MTPOIIECY-
aJIbHUM 3aKOHOJABCTBOM YKpaiHU HE IepeadaueHo iHIIOro NPpoLecyalbHOro JOKYMEHTa, KpiM yXBalu
po 3acTocyBaHHs 3anodixHoro 3axoay (cr. 196 KIIK) npu BupiiieHH] TUTaHb, MOB'I3aHUX 13 TAKUMHU
3axomamu (ITocranosa Bix 13.12.2018 y cipaBi Ne 483/1186/16-k, npoBamkerns Ne 51-4991xm18) [10].

I. B. Bacucra Ha nmifcrasi BIacHUX HAyKOBHUX JIOCIiIKeHb 3a3Hadae, 1o Hopmamu KIIK Ykpainu
HE nependaueHa MOXKIIMBICT OCKapXKEHHs y Iepediry JOCY0BOIO PO3CIiAyBaHHS yXBald CIiI4Or0O
cyni npo oOpaHHs 3aro0DKHOIO 3aX0/y Y BUINISAI TPUMaHHA Il BapTOIO, sIKa MOCTAHOBJIEHA Yy MO-
psaky gactiau 6 crarti 193 KIIK Vipainu. I[Tin yac 1ocynoBoro po3ciiiayBaHHs, Ha MiICTaBi ITyHKTY 2
yactuau 1 crarri 309 KITK Ykpainu, Mmoxe OyTH OCKap:KeHa B anessiiiHOMY MOPSIKY JIHIIE yXBalia
CIIITYOTO CYJIi TIPO 3aCTOCYBaHHS (KOTpEe Mae Miclie IMicisl 3aTPUMaHHs 0COOM 1 He TI3Hill, K Yepe3
COPOK BiCIM IofMH 3 4acy ii JOCTaBKM [0 MiclLisl KPUMIHAIBHOTO MPOBAPKEHHS) 00PAaHOT0, Y MOPSIKY
gacTuHi 6 crarti 193 KIIK Ykpainu, 3an006iHOr0 3axo1y y BUIVIAI1 TpUMaHHs ix Baprolo [11, c. 194].

B 3B’s3Ky 3 BiJCYTHICTIO €IHOCTI y cymoBill mpaktuni O6’eqnaHoro nanaroro Kacamiiinoro
KpuMiHanIbpHOTO cyny Bepxosroro Cynmy y mocranoBi Bif 14.02.2022 y cmpasi Ne 991/3440/20, mpo-
BajpreHHs Ne 51-5359 kMo 21 6yno copmMoBaHO NpaBOBHi BUCHOBOK II0/I0 MOYJIMBOCTI areJsiiiiHO-
IO OCKAp)KEHHSI YXBaJIM CIIIAYOTO CYIIl, Cylay Mpo 0OpaHHs 3al001KHOTO 3aX0Ay y BUIISAI TPUMAHHS
IiJ1 BApTOI0, HOCTAHOBIEHOI B Mopsaaky 4. 6 cT. 193 KIIK Vkpainu Ha mixcrasi . 2 4. 1 ct. 309 KIIK
Vkpainu.

O0’ennana nanara Kacauiiinoro kpuminansHoro cyny Bepxosnoro Cyny y BkazaHOMY pilll€HHI
Ha mincrasi aHanizy Koncrurynii Ykpainu, KIIK Ykpainu, pimens KonctutymiiiHoro Cyny Ykpainw,
KoHBeHIIiT Tpo 3aXUCT MpaB JHOIUHNA i OCHOBOMOJIOKHUX CBOOOI, pillleHh €BPONEHCHKOTO Cy1y 3 TpaB
JIFOIUHM, XapTil OCHOBOMOJNIOKHUX MpaB €Bporneiicbkoro Corozy 2000 poky, €Bponelchbkoi KOHBEH-
il npo BUAAYy NMpaBONOPYIIHKKIB, Pexomennarniit Komitety Minictpis Pagu €Bpomnu Bix 27.09.2006
Ne Rec (2006) 13 nep:xkaBaM-uieHaM ILIOAO 3aCTOCYBAaHHS 3alOODKHOIO 3aXOAY Y BUINISAI TPUMAHHS
i/l BapTOl0, YMOB, B SIKUX BOHO Mae€ BiOyBaTUCA, Ta IPO 3aXOAU 3a0€3ME€UeHHs TapaHTiil IpOTH 3J10-
BKHBaHb, a TAKOXK pe3toMe €Bporerichkoi Komicil «3a memMokpartiio depes mpaBo» amicus curiae Bif
18.03. 2019 Ne 939/2018 (CDL-AD(2019)001) Buxoauia 3 TOro, mIo:

— MOYKJTUBICTb aresiiHOrO OCKAPIKEHHS Ta MePErIsi Ly anesiiiHIM CyI0M PIllICHHS [TPO TPH-
MaHHS 1111 BapTO0, YXBAJICHOTO CYJIOM IIEpIIOi IHCTaHIii, Ma€ Ha METi, HacaMmepe/l, YHUKHEHHS CBa-
BUJILHOT'O 11030aBJICHHS CBOOO/IM;

— cucremuuid aHainiz miaBu 18 KIIK «3anoGixHi 3axou» A03BOJSE KOHCTATYyBaTH, IO 3aKO-
HOJIaBeIlb, PENIAMEHTYIOUH IHCTUTYT 3aMO0DKHUX 3aXO0/iB 3aKOHO/IaBEIlb TIHCHO OTOTOXXHIOE MOHSATTS
«3aCTOCYBaHHSI 3aMI001KHOTO 3aX0y» Ta «0OpaHHs 3aI001KHOTO 3aX0/y», BAKOPHCTOBYIOUH iX SIK CH-
HOHIMIYHI (TOTOXHI 32 CBOTM IPABOBUM 3HAUCHHSIM);

— o0OpaHHs 3aro0KHOTO 3aX0/ly Y BUIJIS/I TPUMAaHHS IiJI BapTOIO 3a MPOIELypOro, riependade-
HOM 4. 6 cT. 193 KIIK, Mae nmpaBoBUM HACiIKOM 0OMEKEHHS TpaBa Ha CBOOO/IY Ta 0COOHMCTY HEZ0TOp-
KaHHICTb [12].
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Ha nanunii yac BuineBka3aHuil mpaBoBuil BUCHOBOK OO0’enHanoi nmanaru KacaniliHoro kpumi-
HaJbHOTO cyay BepxoBaoro Cyny € akTyalbHUM, a TOMY B cuiLy cT. 13 3akony Ykpainu «IIpo cynoycrpiit
1 cTaryc Cy/iiB» € 000B’I3KOBUMH JIJIsl BCIX CYO €KTIB BIIaJJHUX TOBHOBAXEHb, IKi 3ACTOCOBYIOTh Y CBO-
{if TiSUIBHOCTI HOPMATUBHO-IIPABOBUII aKT, 1110 MiCTUTH BIANOBIAHY HOpPMY IIpaBa Ta IiJUIAraloTh Bpaxy-
BaHHIO IHIIMMHU CyJaMU IIPU 3aCTOCYBAaHHI TaKUX HOpM npasa [13].

CHiJt UTKOM MOTOUTHCS, III0 MOYJIMBICTh aresIsIiHHOTO OCKapKEHHS yXBaJIU PO 0OpaHHS 3a-
MOO1KHOTO 3aX0y BiANOBiga€ 3aaHHAM KPUMiHAJIBLHOTO IMPOBAKEHHS Ta MDKHAPOIHUM CTaHAApTaM
3a0e3IeueHHs [IpaBa Ha CBOOOY Ta OCOOUCTY HEJJOTOPKAHHICTb.

Kpim Toro, Taka Mmo3WIsl y3rOMKY€EThCS, SIK 3 IHIIUMHU IPABOBHMH BHCHOBKaMU BepxoBHOTO
Cyny, Tak 1 KpUMiHaJIbHUM TPOLECyalbHIM 3aKOHOAABCTBOM YKpaiHH.

Tax, BepxoBHum Cynom Ykpainu e B 2016 pori Gyi10 BU3HAUEHO, 1110 HOHATTS «3a0e3MeueHHs Ipa-
Ba» 3a CBOIM 3MICTOM € OLIBII IIUPOKHUM TTOHSTTSIM, HK IOHSTTS «IIPaBo», 00 BOHO mependavae, KpiM camo-
TO «IIpaBay, I1e i rapaHTOBaHMI1 IeprKaBO0 MEXaHi3M Horo peaizaitii. 3a0e3reueHHs IpaBa Ha arelsijinHe
1 KacaliliHe OCKapXKEHHs! BKIIIOUAE SIK MOMUIMBICTh OCKApKEHHS CYIOBOIO PillIEHHS, Tak 1 000B’SI30K cyay
MPUHAHATH Ta PO3IITHY TH ITOfIaHy arresisiiro un kacaito (TTocrarnosa Ne 5-347kcl5 Bix 03.03.2016) [14].

ITpu upomy, Bepxoaum Cynom Takox Oysio BU3HAYCHO, 1110 MEPEBIpIIi B anesiiHii iHCTaHIiT
MiJIATAI0Th JMIIE YXBAJIU CIIYOT0 CyAJl, SIKi OB si3aHi 3 MOMKJIMBICTIO iICTOTHOTO OOMEXKEHHS IPaB,
cBOOOI Ta iHTepeciB 0coOM ab0 MalOTh BHpIIIaIbHE 3HAUSHHS VIS PYXy AOCYAOBOTO PO3CIiTyBaHHS
YH KPUMIHAJIBHOTO MPOBA/HKEHHS B IIIIOMY. Takuii TIiIX1]1 BiAMOBIIaTHME OCHOBHOMY 3aBJIaHHIO (TIPH-
3HAUYEHHIO) CYJJ0BO-KOHTPOJIBLHOT'O MPOBAHKEHHS, SIKE 3HANIILIO cBoe HOpMaTuBHe 3akpiruieHHs B KIIK,
«3AIHCHEHHS CyZ0BOTO KOHTPOJIO 3a JOTPUMAHHAM IpaB, CBOOOJ Ta iHTEpeCiB 0Ci0 y KpHMIHATEHOMY
npoBapkeHHi» (m. 18 4. 1 ct. 3 KIIK) [15].

YxBaja npo oOpaHHs 3a11001’KHOTO 3aX0/ly BOYECBU/Ib OB S3aHO 3 MOXKJIMBICTIO ICTOTHOTO OOMe-
JKEHHS [IpaB, CBOOO/ Ta IHTEpeCciB 0COOM Ta Ma€e BUpILIaIbHE 3HAYSHHS 1S JI0CY/I0BOTO PO3CIIiyBaHHS,
3 OIVIAY HA HACTYITHE:

HO-TIepIIe: yXBaja PO 0OpaHHs 3a001KHOTO 3aX0y BUCTYIIA€ IPABOBOIO IiJICTABOIO IS 3a-
TpUMaHHsS 0cO0U Ha TepUTOpii YKpaiHi 1 if J0CTaBKU 10 MicCLis KPUMiHAIBLHOIO IPOBAIXKEHHS 1715 BUPi-
LICHHS UTAHHS PO 00paHHSs 3armo0iKHOTO 3aX0Y;

Mo-/Ipyre: yxBajia npo oOpaHHs 3aro0KHOTO 3aX0/y Y BUIVISAI TPUMaHHS il BApTOIO € OTHUM
13 000B " I3KOBUX JOKYMEHTIB, Ha MiJICTaB1 IKOI'0 YIOBHOBAXKECHUM OPraH 3 METOIO 3aTPUMAHHS, apELITY,
00OMexeHHs CBOOOIM TepecyBaHHsI 0COOHM Ta MOAAJbIIOI ii BUaadi (eKcTpaauiiii) B YKpaiHy 3anurye
nyonikariro [eHepanbHuM cekpeTapiaroM [HTepnony UepBOHOTO OMOBIIICHHS 1IOA0 Takoi ocodu [16];

T0-TpeTe: 10 KIOMOTAHHS PO BHady 0co0M B YKpaiHy J0AAIOTHCS NEBHI JOKYMEHTH, Cepesl
AKHX, 3aCBI(YCHA KOIIisl YXBAIH CII4Or0 CyUli abo Cyay Ipo TpUMAHHs 0COGH I1iJ{ BAPTOIO, SKIIO BH-
Jlada 3aluTy€eThCs U1 IPUTSTHEHHS 10 KPUMiHAIBHOT BiAMOBIAATBHOCT,

MO-4eTBEepPTE: yXBaja Npo 0OpaHHs 3a001KHOTO 3aX0/y Y BUINISAI TPUMaHHS I1i]] BApTOIO (ak-
THUYHO BHUCTYIA€ IOKYMEHTOM, Ha IMi/ICTaBi SKOTO 3/1iHCHIOETHCS 3aTPUMaHHsI 0COOH 3a MeXaMH YKpai-
HU, YXBAJIIOETHCS PIILICHHS PO 3aCTOCYBAHHS EKCTPAAUIIIITHOTO apelTy 1J1s 3a0e3eYeHHS BUIadi 0Co-
6u B YKpaiHy 3 METOIO IPUTATHEHHS ii 10 KpUMiHAIBHOI BiIIIOBiAAIBHOCTI.

Binrak, OCKiJIbKH PABOBUMH HACIIAKAMHU YXBaJIK PO 00paHHS 3a001KHOTO 3aX0/y Y BUIIISIL
TPUMAaHHS /1 BAPTOIO € ICTOTHE 0OMEKEHHS TIpaB 0coOu, nependadeHnx OCHOBHUM 3aKOHOM YKpaiHu
Ta MDKHapOJHUMHU JJOTOBOPAMHU, 110 CyTTEBO BIUIMBAE HA BCIO CTAJiI0 IOCYIOBOTO PO3CIiyBaHHs, 10-
LTBHUM € 3a0e3MeueHHs [IpaBa Ha 11 anelsiiiHe 0CKapyKeHHS.

3BaKarouM Ha HAsIBHICTh MPOOJIEMH €JTHOCTI CYIOBOT TPAKTHKH, SIKA BUCTYIIA€ CKIIAI0BOIO e(heK-
TUBHOCTI 1 cTab1IbHOCTI IPaBOBOTO peryitoBanus [17, ¢. 26] 11 0cTaTOUYHO BUPILIEHHS MUTAHHS LOJ10
MOXJIMBOCTI OCKapKeHHs CyZJOBOTO pillIeHH 11010 0OpaHHs 3aro01KHOTO 3aX0y Y BUIVISII TPUMaHHS
i BapToro ciifi BHecTH Bianosiani 3Minu 10 KIIK Ykpaiau — nonosuuty 4. 1 c1. 309 KIIK Ykpainu
IIYHKTOM 2-1 HaCTYIIHOTO 3MICTY: «0OpaHHs 3a11001KHOTO 3aX01y Y BUIVIAI1 TPUMAHHS IIiJ BapTolo abo
BiJIMOBY B 10ro 00OpaHHi».

BucHoBku. 3a0e3meueHHs] MOXKIIMBOCTI aleISAIiHHOTO0 OCKap)KEHHST YXBaJld PO OOpaHHs 3a-
N0OKHOTO 3aX0y BiAMOBiga€ 3alaHHAM KPUMiHAJIBLHOTO IMPOBAUKEHHS Ta MDKHAPOIHUM CTaHAApTaM
3a0e3reyeHHs 1paBa Ha cBOOOY Ta OCOOUCTY HEIOTOPKAHHICTb.

BincyTHICTB €IHOCTI B CY/IOBIi# TIPaKTHIII B OKPECICHOMY MUTAHHI TIPU3BOAMUTH JI0 HEAOTPUMAH-
HS HaJIeXHOI MPaBOBOI MPOLEAYPU A0 KOXKHOTO yJacHHKa KPHUMiHAJIBHOTO, IO TSATHE 32 cOO0I0 MOpY-
LIEHHS [IpaBa Ha CIIPAaBEUIMBUM CyJl, TapaHTOBAHOTO, SIK HAlliOHAJIbHUM 3aKOHOAABCTBOM, TaK 1 MDKHa-
POIHUMH OTOBOPAMH.
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3anposamxeHHs 3MiH 10 KIIK Vipaiuu mozno 3akpiluIeHHs MOXIIMBOCTI OCKap)KCHHS YXBallH
po 0OpaHHs 3a1001KHOr0 3aX0/y Y BUNNISLAI TPUMAHHS I/l BapTOI0 OyTH CIPHUATH YCYHEHHs HEIOIIKIB
HOPMATHBHOTO BPETYIIIOBAHHS 3alI001KHUX 3aX0/IB Ta JOCSITHEHHIO 0alaHCy, MK JepKaBHUM IPUMY-
COM Ta CyBOPHM JOTPUMAHHIM 3aKOHHUX IIPaB 1 CBOOO JIFOHHH.
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OCOBJIMBOCTI MPOBEJAEHHSA CYJOBUX EKCIIEPTHU3
I YAC PO3CJIIAYBAHHSA TOPI'IBJII JIFOABMHU

FEATURES OF CONDUCTING FORENSIC EXPERTISE
DURING HUMAN TRAFFICKING INVESTIGATIONS

CrarTsi mpUCBSYCHA JOCHIHKEHHIO OCOOIMBOCTI MPOBEACHHS CYAOBUX EKCIIEPTH3
IiJ Yac po3CiilyBaHHS TOPTiBI JIOAbMH.

3a3HaueHo, 1110 TOPIiBII JIIOAbMU € IO0AIBHOI0 IPOOIEMOIO0, KA IOPOKY BILIMBAE
Ha XUTTS MIIbHOHIB JtoAeH y pi3HUX KpaiHax cBity. Halinomupenimoro ¢opmoro boro
3JI0YMHY BBaXKAETHCS CEKCyallbHA eKcIuTyaraiis. OJJHaK 3HaYHa KUTBKICTh )KEPTB 3a3HA€E
TOPTIBJII 3 METOIO TPUMYCOBOT ITpalli, TPYIO0BOT EKCIUTyaTallii (HampuKiai, XaTHs pooora,
JUTSTYe KeOpaITBO), BUIYUYCHHS OpraHiB Ta iHIKX (GopMm ekcrutyaraiiii. YMOBU BO€H-
HOTO CTaHy a00 30pOHHOr0 KOH(IIKTY I1e OiNIbIIe 3aroCTPIOIOTH I1i IPOSIBU, CIPUSIFOYH
BepOyBaHHIO, IPUMYCY JIO Y4aCTl y BIICBKOBHX JIisiX, BUKPAJICHHIO Ta HACHJIbHUIIEKOMY
HepeMIIeHHIO JIIoe 3a/Uls OTPUMaHHS BUTOJIH.

JlocmipKeHO, 0 BUKOPUCTAHHS €KCIIEPTHUX BUCHOBKIB SIK OCHOBH JUISl TIPUHHSTTS
MIPOLIECYyTbHUX PillleHb, SKi BU3HAYAIOTH IMOJAIIBIII €Tar JOCYIOBOTO PO3CIiyBaHHS
a00 moTpeOyrOTh CAHKIIIT CIIITIOT0 Y/l (HAPUKIIA, TIOBIIOMIICHHS PO 1103y, MPOBe-
JICHHSI OOIIIYKY Y OIVISILY B )KUTJII @00 HIIIOMY BOJIOJIIHHI ), Ilepei0ayae BUCYHEHHSI O1JIbIIT
JKOPCTKHX BUMOT JI0 JIOKa30BOT 0a3H, 30Kpema 11010 ii IOCTAaTHOCTI Ta Y3TO/KEHOCTI.

Kpim TOro, aBTOpOM BCTAHOBJICHO, 1[0 OCHOBHUMH BHAAMH SKCIEPTH3, SIKi MOXKYTh
OyTH IpU3HAUEHI Ta IPOBEIECHI i/l Yac pO3CidyBaHHs TOPIiBIli JIIOAbMU €: IOUEPKO3HA-
BYa, TPACOJIOTIYHA, TAKTUIOCKOITIYHA, POTOTEXHIYHA, MEINYHI, KOMII IOTEPHO-TEXHIYHA,
MHCTEITBO3HABYA, ICHXOJIOTIYHA eKCIIEPTH3a, @ TAKOXK SKCIIEPTU3H JTOKYMEHTIB, MaTepi-
aJliB, PEYOBHH Ta BUPOOIB, BiZICO- Ta 3ByKO3AITHCY.

Kniwouoei cnosa: xpuminanvue npagonopyuients, mopeieis ato0bmu, cy008a eKcnep-
mu3a, NPU3HA4eHHs eKCnepmu3u, GUCHOBOK eKCnepma.

The article is devoted to the study of the peculiarities of conducting forensic
examinations during the investigation of human trafficking.

It is noted that human trafficking is a global problem that affects the lives of millions
of people in different countries of the world every year. The most common form of this
crime is considered to be sexual exploitation. However, a significant number of victims
are trafficked for the purpose of forced labor, labor exploitation (for example, domestic
work, child begging), organ removal and other forms of exploitation. Conditions of
martial law or armed conflict further exacerbate these manifestations, contributing
to recruitment, coercion to participate in military operations, kidnapping and forced
displacement of people for profit.

It has been studied that the use of expert opinions as a basis for making procedural
decisions that determine the subsequent stages of the pre-trial investigation or require
the sanction of an investigating judge (for example, reporting suspicion, conducting a
search or inspection of a residence or other property) implies the imposition of more
stringent requirements for the evidentiary base, in particular regarding its sufficiency and
consistency. In addition, the author has established that the main types of examinations
that can be ordered and conducted during the investigation of human trafficking are:
handwriting, trace, fingerprint, phototechnical, medical, computer-technical, art,
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psychological examination, as well as examinations of documents, materials, substances
and products, video and sound recordings.

Key words: criminal offense, human trafficking, forensic examination, appointment
of an expert, expert opinion.

IocTranoBka npo6iemu Ta ii akTyaJbHiCTh. Po3citiyBaHHS KpUMiHAIBHUX TIPABOMIOPYIICHB,
OB’ S13aHUX 13 TOPTIBJICIO JIIOIbMHU, NMOTPeOy€e BUKOPUCTAHHSA Cy4aCHMX HAayKOBO-TEXHIYHHX METO[IB
i TIMOoKoTO aHami3y 1oka3oBoi 0a3u. OcoOiMBe 3HAUSHHS Y IIBOMY IPOIECi BiAIrparOTh CYIOBI eKC-
MIEPTH3H, SIKI € OJHUM 13 KIIFOUOBHMX IHCTPYMEHTIB JJIi BCTAHOBJICHHS ICTHHHM B KPUMIHAJIBLHOMY TPO-
BaJUKEHHI. TOPTiBIIS JTIOABMH XapaKTEPU3YETHCS CKIIQIHIMH Ta MPUXOBAHUMHU MEXaHIi3MaMH BUMHEHHS,
1110 BUMAarae KOMIIJIEKCHOTO MiAXO0My 0 30MpaHHs I OLIHKH JOKa3iB.

CynoBi eKcrepTH3H MpU po3CiIiAyBaHHI JaHOTO BHJY 3J0YMHIB OXOIUIIOIOTH IIMPOKHUN CIIEKTP
JIOCIIJKEHB, SIKI MOKYTh BKJIIOUATH aHaJli3 JOKYMEHTIB, HOCII/DKEHHs HU(PPOBUX J0Ka3iB, CYI0BO-Me-
JIMYHI €KCIIePTU3H, IICHXOJIOTO-TICUXIaTPHYHI JIOCIiPKEHHSI TTOTEPITUINX, @ TAKO)K CKOHOMIYHI Ta JIIHIBi-
CcTHYHI excriepTH3n. KoxkeH i3 X HanpsMKiB Ma€ CBOi OCOONMBOCTI Ta BayKJIMBE 3HAYCHHS JUISl BCTa-
HOBJICHHSI OOCTABHH 3JIOYHHY, POJIi YYaCHUKIB, MACIITA0IB 3JIOYMHHOT ISUTLHOCTI Ta CTYIICHS 3aBJaHOT
LIKOAH.

KpiMm TOrO, Ba)KIMBUM acCIEKTOM € BpaxXyBaHHs CHelU(}iku KpUMiHAJIbHUX MPABOIOPYILICHB,
OB’ I3aHUX 13 TOPTIBJICIO JIFOJIbMH, TAKUX K MIXKHAI[IOHAIBHUI XapakTep, 3aJly4eHHs] TeXHOIOTIN 1St
Oprasi3auii 3JJ04MHHOI IiSUIBHOCTI, @ TAKOXK BUCOKHI piBeHb TpaBMaTU3alii norepninux. Lle Bu3Hauae
HEOOXIHICTh YiTKOTO JOTPUMAaHHS MPOLIEAYPHUX BUMOT 1 3aCTOCYBAHHS MDKIUCIUILTIHAPHOTO MiIX0-
Iy JTO IPOBEJICHHS €KCIIEPTHHUX JOCIiIKEHb.

Came ToMy, aHaIIi3 0COOTMBOCTEH TIPOBEJACHHS CYJI0OBUX €KCIICPTH3 ITijl 4ac pO3CIIiyBaHHS TOP-
TIBJI JIFOIBMH € BOKJIMBUM JUIs MiJBUILCHHS €()EKTUBHOCTI PO3KPUTTS Ta JIOKa3yBaHHS TaKUX KPHMi-
HaJbHUX [IPABONOPYLIEHb. A 3HAHHS METOJOJIOTI], €TUYHUX ACIEKTIB Ta OpraHi3alifHUX MiAXOMIB 10
MIPOBEJICHHS €KCIIEPTH3 CIPUSIE HE JIMIIE BCTAHOBJICHHIO iICTUHU B KPUMIHAJIBHUX MPOBADKEHHSX, alle
I 3aXUCTy IIpaB 1 cBOOO] MOTEPIIIUX.

AHaumi3 ocTaHHIX Jocaimkensb i mybmikamiii. [Iponenypy npu3HaueHHs Ta MPOBEISHHS CYIO-
BUX CKCIIEPTHU3, B TOMY YHCII ¥ ITif] Yac pO3CIIiAyBaHHS TOPTiBII JIFOIBMH, Y CBOIX MPAIIX JA0CIHIIKYBa-
1o Gararo BueHUX, cepen sikux: O. . 'apacumis, O. B. 3axapoga, I1. I1. lenko, O. JI. KoOunsHchkuid,
A. B. Kodanos, O. A. Jleonenko, B. I. Mom4anos, A. O. [Tonsucekuii, H. O. Cumonenko, B. 1O. Ille-
MITHKO Ta 1HIII.

Meta cTaTTi nossirae y A0CHiPKEHHI 0COOIMBOCTEH NMPOBEICHHS CyI0BUX €KCIEePTH3 il yac
PO3CIIiyBaHHS TOPTiBIIi JIFOTEMH.

Buk.iajg ocHOBHOro MarepiaJjy aociizkeHnsi. BianosinHo 10 ct. 1 3akony Yipainu «IIpo cy-
JIOBY CKCIIEPTH3Y» CY/I0Ba EKCIIEPTH3a — I JOCIII/HKCHHS Ha OCHOBI CIICI[IaIbHUX 3HAHb Y rally3i HayKH,
TEXHIKH, MUCTEIITBA, peMecya TOLIO 00’ €KTIB, SBUII i MPOIIECIB 3 METOK HAJIaHHS BUCHOBKY 3 IUTaHb,
1o € a0 OyayTh MPEIMETOM CyA0BOTO po3risiay [1].

IMonpu 3HauHMi BIUIMB PO3BUTKY CYHOBO-E€KCIIEPTHOI HisJIBHOCTI Ha PO3LIMPEHHS Kosa i
Cy0’€KTiB, 10 SIKMX AOJAJIHCS EKCIIEPTHI yCTAaHOBH Ta IXHI KEPIBHUKH, OCHOBHOIO C(heporo 3a/INIIaeThCs
MIPOBE/ICHHS CYJIOBHX EKCIIEPTH3 Y MEXKaX KPUMIHAIBHOTO MPOBA/KESHHSI.

He Brarounch 10 KOHKpeTH3alii HAyKOBHX JyMOK, 3a3Ha9MMO, [0 TaK UM iHAKIIE PO3TIISIAI0YH
CYTHICTh CY/JIOBOi €KCIEPTH3HM KPUMIHAJICTH HaMararThCs BH3HAUWTH 11 CYTTEBI O3HAKHW. BinbimicTh
HAyKOBI[IB BUAUISIOTh HACTYITHI XapaKTePHI ISl CYIOBOT €KCTIIEPTU3H O3HAKH: 1) BUKOPUCTAHHS CKCIIep-
TOM CIIeLiaIbHUX 3HaHb, EKCIIEPTHE JOCITIPKEHHS PO3YMI€ThCA SIK IIPOLIEC 3aCTOCYBAHHS CIELiaIbHUX
3HaHb CTOCOBHO O0’€KTIB JOCIIDKEHHS; 2) KpUMiHAJIBHO-TIpoLecyaibHa (hopMa MpU3HAYEHHS CY/I0-
BOI eKCIIepTH3H; 3) MpoLecyalbHa CAaMOCTIHHICT Cy0BOTO eKcriepra; 4) iHANBIdyallbHa BiANOBIIAb-
HICTB CYIOBOTO eKCIlepTa; 5) Ge3mocepeHe JOCHIIKEHHs 00’ €KTIB eKCIIEPTU3U CYJOBUM EKCIIEPTOM;
6) 00’eKTHBHE 1 BCEOIYHE NMPOBEICHHS CYJ0BOI eKCIepTH3H; 7) MpolecyaibHe 0(hOPMIICHHS pe3yibTa-
TiB €KCNEPTU3H; 8) MPOBEJCHHS AO0CIIHKCHHSI 3 METOI0 BCTAHOBJICHHSI OOCTaBHH, 110 MAaIOTh 3HAYCHHS
JUISL KPUMIHAJIBHOTO MIPOBAKEHHS; 9) crienianbHui cy0’eKT npoBeneHHs excneptusy; 10) crenianbHa
npouecyaibHa popma 1 poBeeHHs, 10 BUPAXKAETHCS Y 0opMIIeHH] 11 pe3yabTaTiB B CrielialbHOMY
IpoLecyalbHOMY JOKYMEHTI — BUCHOBKY ekcrepra [2, c. 10].

Kpim Toro, Baxxko He norogutucsk 3 I. K. ABieeBoto, sika CTBEp/IXKYE, 1110 BaXKIIMBA POJIb BUCHOB-
KiB CKCIepTa y HAyKOBO-TEXHIYHOMY 3a0€3IEUYCHHI CIIIY0i JisTIbHOCTI BUSBISETHCS y MiJABHUIICHHI
PE3yNIBTaTHBHOCTI MPOIIECY JTOKAa3yBaHHS 3aBIsSKMA 300py Takoi J10Ka30BO1 iH(opMallii, IKy OTpuMaru
ciigyoMy 0e3 3alydeHHs eKcriepTa HeMoxuBo. Cimunmii, 3aaydaroud eKcrepra, He JIMIIE OTPHUMYE
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BHCHOBOK €KCIIEPTa SIK JXKEPETI0 JOKa3iB, a i 3°sICoBy€e MOXOMKEHHS i IPUUMHHI 3B’ SI3KH OKpeMUX (ak-
TiB, CHiJIB 1 X O3HAaK. AHai3 i OLIHKAa BUCHOBKY €KCIIEpTa J03BOJISE CIIYOMY HAJaTH MPaBHIbHY
OLIIHKY IIEBHOMY IOPUAMYHO 3HaUylIoMy (akTy uu sBuity [3, c. 88].

Cuig TakoXK 3a3HAYMTH, IO MEpeBipKa OJHUX JOKa3iB Ha 0a3l IHIIMX y KPUMIHAIBHOMY IIPO-
BaJDKCHHI 3/IICHIOETHCS MIJISIXOM 3ICTAaBJICHHS 1X 3MICTY 1 3’sICYBaHHS 1X MOTOJKEHOCTI OMH 3 OJTHHM.
Ipu npomy, Taka nepeBipka Oyae B3a€MOIONIOBHIOIOUOI0. Tak, pe3yasTaTé CyI0BO1 EKCIIEPTH3U MOXKYTh
MiATBEP/DKYBATUCh TTOKA3aHHIMHM CBiJIKa, B TOM 4ac SIK 1 caMe Cy/lIOBO-CKCIIEPTHE JOCIIPKEHHS MOXKE
I ATBEPIUKYBATH HOTO N0Ka3aHHs. 3 IHIIOro GOKY, SIKIIO MOKA3aHHS CBijIKa CyIepeyaTh BUCHOBKAM eKC-
nepra, e MoxKe OyTH IiACTABOIO sIK [l IEPEBIPKH LUX I0KA3aHb CBiKa, TaK i JUis MEPEBIpKH CaMOro
CKCIIEPTHOIO BUCHOBKY. CaMe CIIi14uii IOBUHEH 3BepTaTi 0COOIMBY yBary Ha Taki cuTyauii. O4eBHIHO,
IO CJIJYOMY HEAOUUIBHO KIOMOTATH TIepe CYJIOM PO MPU3HAYEHHS TIOBTOPHOI EKCTIEPTH3H KOYKHOTO
pa3sy, KOJIM MiJi03proBaHuil Oy/ie 3MiHIOBAaTH CBOI MoKazaHHs. OJIHAK, SKIIO BUCHOBOK €KCIIEPTa, KpiM
TOTO, CYNEPEUnTh W IHIIUM JOKa3aM y CIIpaBi — L€ MPHBIJ PO3MIAHYTH MHUTaHHS NPO MPU3HAYCHHS
HOBTOPHOT EKCIIEPTU3H. BapTo Takoxk 3a3HAYMTH, IO SK BUCHOBKH SKCIIEPTa MOXKYTh OyTH ITi/ICTABOO
JUISL BUCYHEHHS 1 IepeBipKU CIiM4YUX BepcCiil, Tak 1 00CTaBUHU CIPaBU MOXKYTh OyTH BUKOPUCTaHI €KC-
HEepTOM, TIPUYOMY HE TIIIBKH JUIS TTOOYIOBH €KCIICPTHHUX BEpCiid, ane i HaBHmaku, st OOMEXKCHHS KoJia
BepCii, sKi MiAusIraroTh nepesipii. Take 00MeXeHHsT MOMXIIUBE, SIKIO 00CTABHHY MTPOBAIKSHHS aHAai-
3YIOTBCS 11 KYTOM 30Dy CIIEIialibHUX Mi3HAHb.

He 3aiiBum Oyjie 3raiaTi po TaKuii BXKIIMBHIA aCIICKT, SIK IEPEBIPKa 3a JIOTIOMOTO0 SKCIIEPTH3H
OKpPEMHUX MarepiaiB, OTPUMAHMX ITiJl Yac MPOBEJCHHS ONEPATHBHO-PO3IIYKOBUX 3aXOIB 3 METOI 1X
HOJJJIBILIOT0 BUKOPUCTAHHS y KPUMiHAJIBHOMY HPOLECYaIbHOMY JA0Ka3yBaHHI (1€ CTOCY€ThCS, HACaM-
repes, ayaio3anucis, Bigeo3anuciB Ta GoTo3HiMKiB). BukoHyroun BuMory 3akoHonasctsa (ct. 94 KIIK
VYkpainu) npo BceOiuHy, IOBHY 1 HEYNEPEJDKEHY OLIHKY J0Ka3iB, CIiI4Mil IOBUHEH 3’ACYBaTU [IPABOBY
MPUPOY ¥ CrociO OTpUMAaHHS MaTepiaiB, sIKi 3’BUIUCSA B PE3yJIbTaTi MPOBEACHHS ONMEPATHBHO-PO3-
IIYKOBHUX 3axoiB. O/iHa 31 CKJIaJOBUX JAOMYCTHMOCTI TAKHUX MaTepialliB y KpUMIHAIILHOMY TPOBAIKCH-
Hi OyJie MpsIMO 3aJIeKaTH BiJl BUCHOBKY €KCIIepTa Mo Te, UM He MijaBaiucs (GOTO3HIMKH MOHTAXY, Y1
3a3HaBaja 3MiH )OHOrpama, Yu € O3HAKU MEXaHIYHOTrOo ab0 €JIEKTPOHHOrO MOHTaXy Ha (DOHOTpaMi, 4u
OJTHOYACHO TMPOBOJIMBCS 3aIKC BiJIeO Ta ay/io Ha BijgeodoHorpami Touio [4, c. 3].

Caizt 3ayBaXKuTH, 10 BUKOPUCTAHHS €KCIIEPTHAX BUCHOBKIB 51K OCHOBH JUIsl IPUAHSTTS HpoLie-
CyallbHUX illieHb, sIKi BU3HAYAOTH I0/[AJIbLIII €TaIlH J0CYI0BOI0 PO3CIiAyBaHHs a00 OTPEOYOTh CaHK-
il ciiggoro cymii (HanpyuKIiia, IOBiIOMICHHS PO ITiI03pY, IPOBENCHHS OOIIYKY YH OIVISITY B JKHTII
a0o 1HIIOMY BOJIO/IIHHI), Tiepeadadae BUCYHEHHs O1TBII )KOPCTKUX BUMOT JI0 TOKA30BOi 0a3u, 30KpeMa
110710 ii JOCTATHOCTI Ta Y3TOMKEHOCTI.

TopriBis N0IbMH € TII00ATBHOIO MPOOJIEMOI0, SKa IIOPOKY BIUIMBAE HA KUTTS MIJTbHOHIB oz
y pi3HUX KpaiHax cBiTy. HalinompeHimmooo GpopMoIo bOro 3JI04HHY BBAXKAETHCSI CEKCYallbHa EKCILITya-
Tanis. OJHaK 3Ha4uHa KiJIbKICTb XKEPTB 3a3HA€ TOPriBili 3 METOIO IIPUMYCOBO] IIpalli, TPYOBOI eKCILTya-
Tanii (HanpuKiIa, XaTHs po0oTa, TUTsIYe KeOPaLTBO), BIIIYYEHHS OpPraHiB Ta iHIHX (HOpM eKCIuTyara-
1ii. YMOBH BOEHHOTO CTaHy a00 30pOHHOTO KOH(IIIKTY 1ie O1JIbIIIe 3ar0CTPIOIOT I1i MPOSIBU, CIIPUSIOUN
BepOyBaHHIO, IPUMYCY JIO YUaCTi y BINCHKOBHUX JIisSIX, BUKPAJCHHIO Ta HACHIBHUIILKOMY TEPEMIIIICHHIO
JIofel 3311 OTPUMaHHS BUTOAN.

Jlesiki ocimiuKeHHsI CB1IYaTh Ipo Te, 10 eKCIUTyaTallis JIFOCH, TOPTiBIs )KiIHKaMH, JITbMHU U 40-
JIOBIKaMH Ta IXHE TIOHEBOJICHHS, K1 Haue TiHb CYIPOBOKYIOTh KOH(IIKTH i BiliHY, HaOyBalOTh HOBUX
MaciTadiB, INTCHCHBHOCTI Ta ()OpM, OCOOIIHBO y KpaiHaX, J¢ BUPYIOTh KOH(IIIKTH: IIe CeKCyallbHa eKC-
TUTyaTalis], IPUMYCOBa TIparls, 3aTy9eHHs 10 CKIIaay 030pOEHUX 1 TEPOPUCTUIHUX T'PYII, eKCILTyaTallis
3 METOKO TOPTIBJII HAPKOTUKAMH i opraHamu Ta 6araro iHmioro. TeHIeHIIiT pO3BUTKY HACHIILCTBA i TOp-
TIBJIL JIFOZIBMU MAOTh TPUBOKHHUN XapakTep.

INovacTimany BUIAIKH, KOJM Ha A0Jady A0 3yMOBJIEHOI HEHABUCTIO JKOPCTOKOCTI, sIKa 3a3BU-
yail XapakTepHa [yl paHHIX eTamiB BilfHM (YOUBCTBO YOJIOBIKIB Ha OYaX WIEHIB iXHIX POIUH, pabCTBO
KIHOK, eKCIUTyaTallis AiTei), itogei BUKOPUCTOBYIOTh SIK OJHOPA30BUI pecypc MUl 3aJ0BOJICHHS I10-
PODKEHOTO BifHOIO MOIHTY OpraHiB i KpoBi. TaKMMU KepTBaMH 37e01IbIIOr0 CTAaIOTh YONMOBIKH. [lo
TOTO X IiJT Yac BIHCHKOBUX il JIFO/IEH 4acTO yTPUMYIOTh IPOTH IXHBOT BOJII, BOHH CTAIOTh )KEPTBAMH
BUKpAJICHHS 332 BUKYII a00 iX MpUMYIIYIOTh /10 Oe30ruiarHoi mpaiii [5, c. 134].

OTxe, pO3MIISTHEMO THITOBI CY/IOB1 €KCIIEPTH3H, SIKI TPU3HAYAOTHCS Ta MPOBOAATHCS TIiJ1 Yac po3-
CJTiTyBaHHSI TOPTIBII JFOIbMHU.

1. ITouepxo3Hasua excrepTusa. Cyn0BO-IIOUEPKO3HABYA EKCIIEPTU3a — 1€ HAYKOBE JOCIiIKEHHS,
sIKE Ma€ BCTAHOBJICHY 3aKOHOM IPOLieCyalibHy (hopMy, ITPOBOIUTECS SKCIICPTOM Ha 0a3i CrieniajbHAX 3HAHb
y Tary3i CyZ0BOTO II0YEPKO3HABIIA BIMOBITHO HOPM IPOLECYaTbHOIO 3aKOHOIABCTBA, SIKi BU3HAYAIOTH il
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NPU3HAYEHHS T IPOBEAEHHS, 3 METOI0 BCTAHOBIICHHS (DaKTiB ((haKTHYHUX JAHUX), IO MAIOTh JOKA30BE
3HaYeHHs y crpaBax. Koo mutanb, ki BUPIIIy€e CYIOBHI €KCIIEPT-MOYSPKO3HABEIb MOXKIUBO MOALTUTH
Ha inenTudikaniiini, kiracudikariiai Ta JiarHOCTHYHI 1 SKi BHPIIIYIOTHCS MIIIXOM 3aCTOCYBAHHS BiJIIO-
BIZIHUX METOJHUK IIUISIXOM I[IJICCIIPSIMOBAHOTO Ta YIOPSAKOBAHOTO X BUKOPUCTAHHS [6, . 222].

O06’exTaMu TaKOi EKCIEPTU3H ITiJ] YaC PO3CIIiTyBaHHs TOPTIBIIi JIFOABMHU OyayTh BHCTYIIATH PY-
KOITMCHI TEKCTH, 0OMEXKEHI 3a 00cAroM pyKoIuCHI 3amucu (OyKBeHi Ta HU(PPOBI) 1 MAMUCH, BUITyYCHI
i yac oOuryKy uu orisiny (OOprosi Ta iHII pO3MKUCKHU, IOTOBOPH 3 MiJIKUCaMH, poOOUi 3anucH 00Ky
IPOILIOBUX KOUITIB, 37100yTHX 3JIOYMHHUM LUIIXOM TOI1O) [7, ¢. 100].

2. TexHiyHa eKCHepTH3a JTOKYMEHTIB. YCTaHOBUTH O3HAKH Ta CIIOCOOU MiAPOOICHHS JOKYMEH-
TIB y KPUMIHAIBHUX TPOBAJDKECHHAX HEMOXKIMBO 0€3 TPU3HAYCHHS Ta MPOBEICHHS PI3HUX BUIIB TEX-
HIYHOT EKCIEePTU3HU JOKyMEHTIB. JJOKyMeHTH, 1110 nepeOyBaroTh B o(iliiHOMY 00iry Ha TepuTOpii Ha-
10T JIep>KaBH, MOBUHHI He Jiniie OyTH BUTOTOBJICHI 3 JOTPUMAHHSM [IEBHUX BUMOT, a if MaTH PEKBI3UTH.
PexBizuramu € 000B’SI3KOBI JIaHi, SIKi MOBUHHI MICTHTHUCS B JOKYMEHTI; 0 HUX MU MOXXEMO BiJTHECTH
BiZOMTKHU MEYATOK 1 INTAMIIIB, MiAIHUCH YIOBHOBa)KEHUX 0Ci0, iH(popMaIito Ipo BUTOTOBIECHHS Ta CKJIa-
JIaHHA JIOKYMEHTa (HOMep JAPYKapChKOrO 3aMOBJICHHS, 0OCST TUPAXKYy, PiK BUTOTOBJICHHs OJlaHKy, 1ara
BUIa4l JIOKyMEHT4, YTIOBHOBA)KCHHH OpraH, 10 HOro Buas, TOLLO), BCTAHOBJICHY (HOPMY JULSL IEBHUX
KaTeropm JIOKyMEHTIB (HaKIIa[Ha, I1aCIOPT, BOAIACHKE [OCBIAYCHHS TOWO). [0MOBHMMH 3aBIAHHIMU
TEXHIYHOI CKCIIEPTU3H PEKBI3HTIB JOKYMCHTIB € TaKi: yCTAHOBICHHs (aKTiB i ClIOCOOIB yHECCHHS 3MiH
JI0 JIOKYMEHTIB (ITiTYMCTKA, TPABJICHHS, JIOIICKA, EPEKICIOBaHHS (OTO-KAPTOK, JITEP TOLIO) Ta BHU-
SIBJIGHHS 1X MEPBUHHOTO 3MICTY; BHSBICHHS 3aJUTHX, 3aMa3aHMX, BUIBUIMX Ta 1HIIMX CIa00BUIUMUX
a00 HEeBUIMMHUX TEKCTIB (300pakeHb) Ha PI3HUX MaTepiajiaX, a TaKOK TEKCTIB (300pakeHb) Ha 00Tro-
plIMX Ta 3ropiiuxX JTOKyMEHTaX 3a YMOBH, 11O TaIlip, Ha KOMY BOHH 300pakeHi, He IepEeTBOPHUBCS Ha
IOMLJI; YCTAHOBJIEHHS BUY Ta ieHTU(IKaLisl NpUIaaiB NUCbMa 33 WITPUXAaMU; BU3HAYEHHS BIAHOCHOI
JTABHOCTI CTBOPCHHS IOKYMEHTa a0 HOro ()parMeHTiB, a TAKOXK MOCIIIOBHOCTI HAHECCHHS IITPUXIB,
10 TIEPETHHAIOTHCS; YCTAHOBJICHHS IIIJIOTO 32 YaCTHHAMH JIOKYMEHTa; yCTAHOBJIEHHS TOKyMEHTa, BH-
TOTOBJIEHOTO IUISIXOM MOHTXKY 13 3aCTOCYBaHHSIM KOITIIOBaJIbHO-PO3MHOXKYBAIBHOI T KOMIT IOTEPHOT
TEXHIKHY; 11eHTu(IKaIis 0codu, sika HapyKyBaJia MAIIMHOIIUCHUN TEKCT YW BUTOTOBHUIIA 300pasKCHHS
BIJITHCKY I€YaTKH, 32 OCOOJMBOCTIMH HABMYOK BUKOHABIIS [8].

OO0’ exTaMH Takoi eKCIEePTH3H IIiJl Yac PO3CIIiyBaHHs TOPIiBIi IIOAbMU OYIyTh BUCTYIATU JOKY-
MEHTH, 110 TIOCBITIYIOTh 0CO0Y, TOKYMEHTH, II[0 JAIOTh IPAaBO Ha MEPETUH KOPIOHY, IPOi3Hi TOKyMEH-
TH, IOTOBOPH TIPO MPALCBIAIITYBaHHS, YCTAHOBY1 JTOKyMEHTH (GiKTHBHUX (ipM, Oropo Torro [7, c. 101].

3. Tpacosnoriyna, JaKTUIOCKOIIYHA eKCIIePTH3H. B 1aHOMY BHIAIKy B SIKOCTI 00’ €KTIB JOCIi-
JOKEHHSI MOXKYTh BHCTYIIATH JTAKTHIIOCKOIIYHI CJIIJIM, 3aJIMIICHI MOTEPIIIMMH 0COOAMH Iij Yac iX BH-
KpaJeHHi Ta/abo mepeBe3eHH i, BUIyUeHi i 4ac ONIsLy, OOLIyKY TPaHCIOPTHUX 3aC00iB, IPUMIILICHb.
JIaKTHIIOCKOIIIYHI CIIiZIM HEBCTAHOBJICHUX CIIBYYaCHHKIB 3JIOYMHY, 3JIHMIICHI HA JIOKYMEHTaX, 1HIINX
npeaMerax.

3. ®otorexHiuHa ekcrieptusa. 1o 00’ ekTiB BiTHOCHMO: a) (OTO3HIMKH, KIHODLIBMHE Ta Bieo3a-
ITUCH, SIKi MICTATh BiOOpaXkeHHs eKCIuTyaTailii 0coOu, 30KkpemMa y nmopHobi3Heci; 0) Goro Ta KiHOoama-
parypapa, (poTo3HIMKH, KiHODITBbMH, POTO Ta KIHO MaTepialii, BUITyYEHI ITiJ] yac onisiy, ooyky. [Ipu
qoMy 0co0y, sika IPU3HAYMIIA JaHUH BUJ €KCIEPTU3Y MOXKYTb IIIKABUTH TaKi MUTaHHS:

SIkuii B 3MOMKH BUKOPHCTOBYBABCS JJIS BATOTOBJICHHS 1IbOTO (DOTO3HIMKA (HATYpHHIA, pernpo-
JyKIIHHUH, KOMOIHOBaHMIA)?

Yu BUTOTOBJICHO II€ii 3HIMOK 13 3aCTOCYBaHHIM (POTOMOHTAKY?

[pu sikoMy OCBITIIEHHI (TPUPOJHOMY 200 IITYIHOMY) IPOBOAMIACH 3OMKa?

Uu BUKOPUCTOBYBAJIKCH ITi]] YaC BUTOTOBJICHHS (DOTO3HIMKA Ti UM 1HIII TEXHIUHI pUiioMu (TJIsTH-
CyBaHHS, PETYIIyBaHHS, TOHYBaHHS TOIIO)?

SIki nara i yac BUTOTOBIICHHS (DOTO3HIMKA Ta Jata i yac ioro penaryBanHs? [7, c. 102].

4. ExcnieptH3a Bifeo-, 3Byko3anucy. JIxepena 3BykoBoi iH(opmMmarlii yTBOPIOIOTh Y CBOIi Cy-
KYITHOCTI 3BYKOBE CEpEJIOBHIIE CKOEHHS 3JI0YHMHY, JTAIOTh 3MOT'Y BCTAHOBUTH SIK 0COOY 3JIOYMHIIS, TaK
i pemity 00CTaBHH, IO MiUITAIOTh A0Ka3yBaHHIO. KpUMIHANICTHYHUIA aHami3 3BYKiB, 3a(hiKCOBAHUX
y (oHOTpami, JoroMarae po3mizHaTH i OTOTOKHUTHU 3BYKOBI CHTHAIIM, YCTAHOBHTH BHJI JUKEPEI 3BYKY
Ta 1X KIIBKICTh, iIeHTU(IKYBaTH TaKi JuKepesa 3ByKy. [Ipu po3citiayBaHHI TOPTiBII JIFOAbMU JaHUN BHT
EKCIIePTU3U MOXKE JJOTTOMOTTH CJIJICTBY IMiATBEPANTH HU3KY BArOMHX OOCTABHH IIOJI0 PO3CIIilyBaHOTO
MPABOMOPYIICHHS, HAPUKJIIAT:

— MiATBEPAUTH/CHPOCTYBATH (DAKT MPUCYTHOCTI/BiICYTHOCTI KOHKPETHUX OCI0 y KOHKpETHUil
qac y NEBHOMY Miclii;

— MIATBEPAUTH/CIIPOCTYBATH (AKT 1 CTYIMiHb 3HAHOMCTBA LIUX 0CI0;
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— BU3HAYUTH CTYMiHb IPUYETHOCTI KOXKHOTO 3 YYaCHUKIB 10 IIPABONOPYLICHHS;

— YCTQHOBUTH CTaBJIECHHS 0Ci0 JI0 PO3CIIiAyBaHOTrO IPAaBONOPYLIEHHs 1 IXHIN eMoLiiiHuil cTaH;

— 3’5CyBaTH XPOHOJIOT1I0 OAIN — JaHi, 3a SKUMU MOXHA PEKOHCTPYIOBATH Nepedir Noiil, mose-
JIHKY YYaCHHUKIB, CUTYAIlif0 i YMOBH, 3a SIKHX L5l TOJIis BijOyBanacsi, oo [5, c. 136].

O06’exTaMu JOCHIKEHHS Oy/IyTh BUCTYIATH: OpUTiHAJIbHA (POHOTpaMa 3arucy po3MOB, 30Kpe-
Ma BHUCJIOBJICHHX TIOIPO3 HACHJIBCTBOM, IAHTAXY, OOMaHy TMOTEpIiyioi 0COOH, a TaKOX BUTOTOBJICHI
Marepiaiy nMopHOrpadiuHOro XapakTepy y BHIIQJIKY KCIUTyaTallii noTeprisiol ocodu B Takuil crocio;
OpUTiHaJIbHUN IPUCTPil, IKUM PoHOrpama 3adikcoBaHa, 10AATKOBE 0ONIa HAHHS.

5. Excriepru3a mMarepialiiB, ped4oBHH Ta BUPOOIB, 10 00 €KTIB SKOi B JOCHIKyBaHIl HAMU Kare-
ropii KpUMiHAJTBHUX MPABOIOPYIIEHh MOKHA BITHECTH 3MUBH 3 PYK, IPEAMETH OJSITY i I03PIOBAHOTO,
IPOIIOBI KOIITH YH iHIII IIIHHOCTI 3 HAIIAPYBAHHAM CIICIiaAIbHUX XIMIYHHX PEYOBUH, BUITyUCHI ITij1 4ac
TAKTHYHOI orepalii mijx yac ¢ikcaii pakTy nepenadi rpoiioBUX KOIITIB UM 1HIIUX [[IHHOCTEH 3a «XKH-
BUI TOBap», a TAKOXK KOHTPOJIbHI 3pa3Ku.

6. KoMn’10TepHO-TeXHIYHA €KCIIEPTH3a KOMIT IOTEPHOI0 HOCIs, a 3a MOTpedu i KOMIT I0TepHOro
070Ky (KOMITIIEKCY KOMIT FOTEpHHX 3ac00iB, 10 CKJIaly SIKOrO BXOJUTD JOCIIPKYBaHUI HOCII), BUITyde-
HUX Iifl 9ac oy, oomyky [7, c. 103-104].

7. Ilcuxonoriyna excreprusa. Icuxonoriunuii anams peanisawii BI/I60py TOTEPIIIOrO Ha KO-
prCTh. PONO3ULLii 0OBMHYBAYCHOTO IOJISTA€ Y BCTAHOBJICHHI IiNOPSAKYBAHHS HOr0 JisUIbHOCTI PO~
BiZHIH MOTpedi B IEBHOMY 3apO0iTKy, CTYIEHs iHIIIaTHBHOCTI, aKTUBHOCTI, 0araTroeTamHoCTi, HU3KU
3yCHJIb, 10 BIACTHBI JIJIsl CKJIQJHOT BOJILOBOT AISUTBHOCTI. Y pe3yJbTaTi MCUXOJIOTIYHOTO JTOCIIIKSHHS
BCT@HOBJIIOETHCSI CTYIIHb YCBIAOMIIEHOI AiSIBHOCTI IOTEPILIOro, 1o Mae (a0o He Mae) yci HeoOXinHi
03HAKH CKJIAJIHOT BOJILOBOT MOBEAIHKH [9, ¢. 555-556].

O0’exTaMu TaKol eKCIIEPTU3H MiJ] 4ac PO3CIIiyBaHHs TOPIiBi JIOAbMU Oy1yTh BUCTYIIATH IICU-
X19HO 37J0pOBi 0COOH (SIK TPABHIIO, MOTEPITLTI BiJ KPUMIHAIEHOTO NipaBonopyieHHs). Cirif 3a3HaYnTH,
IO JIOUUTEHO MPOBOJHUTH JOCIIDKEHHS IJIsl BCTAHOBICHHS (DaKTy BUKOPHCTAHHS yPa3JIHBOTO CTaHY
oTepIiioi ocodu y po3yminHi npuMitku 2 ct. 149 KK Vkpainu, omiHKK 1oKa3aHb MaJOITHIX, HEIO-
BHOJIITHIX moTepiiiux touio [7, c. 105].

8. MucrenrBo3HaB4a eKCIIEPTHU3a APYKOBAHOI MPOAYKIii, ayaio— Ta Bigeo3anucis, GpoTtorpadii,
BUITyYEHUX I1iJ] 4ac OISy YU OOLIYKY, sIKa 3MOXKe JIaT! BiANOBi/Jl HA TaKi MUTAHHS:

UYu MicTAThCS Ha HAJAHOMY HOCIi iH(popMarii TBOPH, IO MPONAryrTh KyJIbT HACHIBCTBA Ta
JKOPCTOKOCTI?

Uu € HalaHWii HA TOCTIKEHHS TBip aBTCHTUYHUM?

Uu HaJIeKUTh HaJaHUH HA JOCHIKEHHSI TPEAMET 10 KyJABTYPHHX LIIHHOCTEH, 1110 MarOTh XYI0X-
He, icTopuyHe, eTHorpadiuHe, HaykoBe a0o iHIIe 3HAYCHHS?

Uu mae inpopmaltis, 1110 MICTUTHCS Ha HAJJAHUX Ha JTOCIIKeHHs HOCIsIX iH(popMallii, TOpHOTpa-
¢biunuii xapaxrep?

UYu HaynexaTh HaJaHi Ha JOCIIHKEHHS IPEIMETH 10 MPOIAYKIil mopHOrpadiyHOro Xapakrepy?

Yu maroTh MICIC B HaJaHOMY Ha JIOCIIKEHHS TBOPI (JIiTeparypHOMY, KiHeMarorpadiqaHOMY,
TeaTpansbHOMY, BUIOBUITHOMY ) CLIEHH TIOPHOTPadiqHOTO XapakTepy?

Uu HaneKUTh 1HPOPMALIist, IO MiCTUTBCS HA HA/IaHUX Ha JIOCIIJUKEHHS HOCISX, JI0 AUTSIYO0T TOp-
Horpadii? [8].

9. MeauyHi eKCIIepTU3H, a came:

1) excnepru3sa TiNE€CHHUX YIIKODKEHb, 00’ €KTOM SKOI BUCTYIAaTUME MOTEpIiaa ocoda, 40 sKoi
3aCTOCOBYBAJIOCH HACHIILCTBO a00 Y BHITAJIKY, KOJIM €KCILTyaTallis IoJisirajia y BUITy4eHHi OpraHiB, po-
BEJICHHI JIOCTIIIB Ha JIFOAUHO0 0€3 1i 3roau;

2) ekcrepTh3a CTaTeBUX OpraHiB, 00’€KTOM SIKOT BUCTYNATHME MOTEpIijia ocoda y BHUIAJKaX,
KOJIM EKCILTyarallisi moJjsrajia y MpUMYCOBIi BariTHOCTI a00 MPUMYCOBOMY IMEpEpPHBaHHI BariTHOCTI
[7,c. 107].

BucnoBkn. OTe, Ha OCHOBI BUKJIAJICHOTO BHIIIC, MOXKHA 3pOOUTH BUCHOBOK, III0 BUKOPHUCTAH-
HSl eKCHIEPTHUX BHCHOBKIB SIK OCHOBH JUIS NPUIHATTS MPOLECyalbHUX PIllleHb, SIKi BU3HAYAIOTH I10-
JIAJIBIII €Taru JIOCY0BOTO PO3CIIiyBaHHs a00 MOTPeOYIOTh CAHKIIT CIIAYOr0 CyIl (HATPUKITA, MOBi-
JIOMJICHHSI TIPO MiI03pY, MPOBEICHHS OOIIYKY YK ONNISAY B )KUTII a00 1HIIOMY BOJIOAIHHI), Tiepeadadae
BHUCYHEHHS OLJIBII YKOPCTKHX BUMOT JI0 JI0Ka30BOT 0231, 30KpeMa 11010 i1 IOCTaTHOCTI Ta Y3TOIKEHOCTI.

Kpim TOro, OCHOBHUMH BUIAMH €KCIIEPTH3, IKI MOXKYTh OyTH IIpHU3HAYEH] Ta MPOBEAECH] Mix yac
pO3cIilyBaHHS TOPTiBJIi JIOIBMHU €: TIOYEPKO3HABYA, TPACOJIOTIUHA, JAKTUIOCKOMIYHA, (POTOTEXHIUHA,
MEJIMYHi, KOMIT I0TepPHO-TeXHIYHa, MUCTCIITBO3HABYA, ICHXOJIOTTYHA EKCIIEPTU3a, & TAKOXK CKCIICPTU3H
JOKYMEHTIB, MaTepiaiiB, peYOBHH Ta BUPOOIB, BiJIeO— Ta 3BYKO3AITUCY.
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MPOKYPATYPA IK OCOBJIUBUMI CYB’EKT 3ABE3IIEYEHHSI
HPABOIIOPAAKY B YKPAIHI

THE PROSECUTOR'S OFFICE AS A SPECIAL SUBJECT
OF LAW ENFORCEMENT IN UKRAINE

HayxkoBa cTarTs pucBsiucHa 3’ ICYyBaHHIO, y YOMY IOJISITa€ OCOOIMBICTh aJIMiHICTpa-
THUBHO-IIPABOBOTO CTaTycy IPOKYpaTypH sIK Cy0’€KTa 3a0e3IedeHHs] MPaBOIOPSIKY B
neprkaBi. B po0oTi HaronomeHo Ha HayKoBil AUCKYCIi 3 IPUBOAY MicLsl IPOKYpaTypH
B CHCTEMi OpraHiB paBoNnopsaKy. Bin3HaueHo, 1110 Ha 3aKOHOJABUOMY PiBHI onocepen-
KOBaHO OJHI€I0 13 OCHOBHMX MICiHi IPOKypOpa BU3HAUYEHO MiATPUMAaHHS IPABONOPSI-
Ky. 3’5ICOBaHO KOHKpETHE MiClle OpraHiB MPOKypaTypH cepel cy0’€KTiB 3abe3nedeHHs
MPaBONOPSAKY. BH3HAYEHO, 1110, OpraHu MPOKYpaTypH SIK CyO’€KTH 3a0e3MedeHHs mpa-
BOTIOPSI/IKY, HAJIUJICHI KOHKPETHHM, BH3HAYEHUM Ha 3aKOHOJABYOMY PiBHI 00OCATOM TO-
BHOBa)XCHbB, & CaME — MAIOTh FOPUAMYHUN 000B’SI30K 11010 3/IHCHEHHS JiISUTbHOCTI 13 3a-
6e3neueHHs IPAaBONOPAIKY Ta KOPUCTYIOTHCS B IIbOMY 3B’ SI3KY BiJIIOBIIHUMU IIPaBaMHu,
BIJIMIOBITHO OpTraHy IIPOKYPATypH € PeabHIMH YYaCHHKaMH CyCITIIbHUX BITHOCHH i3 3a-
Oe3nedeHHS IPaBOMOPSIKY, YPEryIboBaHHX MpaBoM. KoHCTaTOBaHO, 110 SIK 0COOIHBUHA
cy0’exT 3a0e3MeueHH s IPaBOIOPSIIKY MPOKypaTypa Mae MpUTaMaHHI XapaKTepUCTUKH
0COOJMBOMY Cy0’€KTY TPABOBITHOCHH B TCOPETHYHOMY PO3yMiHHI. 3p00JIEHO BHUCHO-
BOK, III0 TOBHOB&KEHHSI IIOJ0 3/IHCHEHHS MPOKYPOPCHKOTO HAIISAY Ta MiATPUMAHHS
JIep>kaBHOTO (ITyOI1i4HOr0) 0OBHHYBAYECHHS B CyAl BIAPI3HAIOTH OPraHu MPOKYPaTypH Big
IHIIUX [IPAaBOOXOPOHHUX OPraHiB Ta HAALIAIOTH IX 0COOIMBUM aIMiHICTPaTUBHO-IIPABO-
BUM CTaTyCOM.

3po0IeHO BUCHOBOK, IO MPOKyparypa YKpaiHH sK Jep>KaBHUH OpTaH € caMOCTii-
HUM Cy0'€KTOM aIMiHICTPAaTHBHOTO TIpaBa, 10 Ma€ IpaBa Ta 00OB'I3KH, BU3HAYEHi B 3a-
koHi Ykpaiuu «IIpo nmpokypatypy», BCTyIae y MpaBoBi BiIHOCHHH Bijl CBOTO IMEHI, SIK
Cy0’€KT MPaBOBIIHOCHH, CAMOCTIHHMHN, 0COONMBHI Cy0’€KT 3a0e3MCUeHHS TIPABOMOPSIJI-
Ky. 3’51COBaHO, 1110 000B’A30K CIIPUSTH YTBEP/DKCHHIO BEPXOBEHCTBA IPaBa, 3aKOHHOCTI
Ta MPaBOIOPSIKY Oe3MmocepeJHbO MOKIAAAEThCs 3aKOHOIABIIEM Ha MPOKYpOpiB. 3 Me-
TOK BU3HAYCHHS YITKOTO MICIIS TIPOKYpaTypu B CHCTEMI Cy0’€KTIB 3a0e3IeUeHHs mpa-
BOTIOPSAKY 3aIIPONIOHOBAHO BHECTH JOTIOBHEHHSI B 3akoH YKpainu «IIpo mpokypatypy».

Knrwwuosi cnosa: npasonopsadok, nyoniunuil nopsaoox ma oesnexa, cyo’exm 3abes-
neuenHs npagonopsioKy, NPoKypamypa, AOMiHiCMpamueHo-npasosuil Cmamyc, 3aKoH-
HICMb, 8EPXOBEHCMEO NPABA, KOHMPOTb, HALTIAD.

The scientific article is devoted to finding out what is the peculiarity of the
administrative and legal status of the prosecutor's office as a subject of ensuring law
and order in the state. The work emphasizes the scientific discussion about the place
of the prosecutor's office in the system of law enforcement agencies. It was noted that
at the legislative level, maintenance of law and order is indirectly defined as one of the
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miaroroBku LleHTpy nepBuHHOT ipodeciitHol MiroTOBKH «AKaaeMist modiiii» (J{HImpoBChKuit qepikaBHII
YHIBepcuTeT BHYTpilHIX cripas) https://orcid.org/0000-0003-3640-6793
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main missions of the prosecutor. The specific place of the prosecutor's office among
law enforcement entities has been clarified. It was determined that, as subjects of law
enforcement, the prosecutor's office is endowed with a specific scope of powers defined
at the legislative level, namely, they have a legal obligation to carry out law enforcement
activities and in this connection enjoy the corresponding rights, respectively, the
prosecutor's office are real participants in social relations to ensure law and order,
regulated by law. It was established that as a special subject of law enforcement, the
prosecutor's office has characteristics inherent to a special subject of legal relations in
the theoretical sense. It was concluded that the powers of prosecutorial supervision and
maintenance of state (public) prosecution in court distinguish the prosecutor's office from
other law enforcement agencies and give them a special administrative and legal status.

It was concluded that the Prosecutor's Office of Ukraine as a state body is an
independent subject of administrative law, which has the rights and obligations defined
in the Law of Ukraine "On the Prosecutor's Office", enters into legal relations on its own
behalf, as a subject of legal relations, independent, a special subject of law enforcement.
It was found that the duty to promote the establishment of the rule of law, legality and
law and order is directly entrusted by the legislator to prosecutors. In order to determine
the clear place of the prosecutor's office in the system of law enforcement entities, it is
proposed to make additions to the Law of Ukraine "On the Prosecutor's Office".

Key words: law and order, public order and security, subject of law enforcement,
prosecutor'’s office, administrative and legal status, legality, rule of law, control,
supervision.

MocTanoBka npodaemu. [Ipokyparypa B YkpaiHi Biirpae BaXIJIMBY pOJib Y 3aXUCTI MPaB i CBO-
601 MIOIMHY Ta TPOMASHUHA, IHTEPECIB CYCIIIbCTBA 1 JIepKaBH, JOTPUMAHHI 3aKOHHOCTI Ta IIPaBoO-
BIINOBITHO O €BPONEUCHKUX CTAHAAPTIB Ta KOHKPETU3aLil Ii MiCLs B CUCTEMI JEep:KaBHUX OPraHiB.
[Mopsia 3 MM opraHy MPOKypaTypH 3aJTUIIAIOTHCS OCOOTMBUM CY0’ €KTOM 3a0e3IIeUeHHsT TPaBOOPSIKY
B YKpaiHH, 3Ba)Kaloud Ha HaJlaHy YMHHUM 3aKOHOJaBCTBOM KOMITETEHIIf0. 3’ SICyBaHHIO, Y YOMY ITOJIS-
rae 0COOJUBICTD aJIMIHICTPATUBHO-TIPABOBOTO CTaTyCy MPOKYPATypH K Cy0’ €KTa 3a0e3MeueHHs TIPaBo-
MOPSIKY B A€prKaBi 1 MPUCBSIUCHA HAyKOBA CTaTTA.

Cran pocaigxeHnHst npodjemu. ITutanns micls Ta poili IPOKYpaTypu B CUCTEMI AEPHKABHOTO
YIPaBIHHS, B CHCTEMi OpTraHiB JIep:KaBHOI BJIaJ{ HEOTHOPA30BO CTaBAIHM IPEAMETOM HAyKOBHX JIC-
Kyciii mpaBHHKIB Ykpainu. [lucepTariifHi TOCTiPKeHHS, B SIKHX MOCTaBaj0 MUTAHHS JJIsI BUPIIICHHS
MICIISI Ta pOJIi IPOKYPATYPH, MIPUCBATHIIN TaKi cy4acHi BiTun3HsHi BueHi: banax C. B., Bimogin I. M.,
Koctora M. B., Makociii FO. JI., Muuko M. 1., [TaBnenko . 0., Ckubenxo O. 1., Cyxonoc B. B., Ua-
Hebka FO. A. Ta iHmni. Ll BueHi 30cepekyBain yBary Ha y4acTi B TUCKYCIT II0JI0 TIPUHATICKHOC-
Ti IPOKYpaTypH 110 OJHIi€T 3 TJIOK BiIaJu ab0 HaIICHHI MPOKYpaTrypu 0COOIMBUM crarycoMm. Pobotu
BKa3aHHX aBTOPIB CTAHOBUTHMYTh OCHOBY HAIlIOTO JOCJi/UKCHHsS. BopHO4Yac, BapTo BiA3HAYMTH, IO
CYTHICTb OCOOJIMBOIO CTaTyCy IPOKYpaTypH, 0B’ A3aHOI0 13 BAKOHYBaHUMHU (DYHKIIISIMU 111010 3a0e311e-
YEHHS [IPaBOMOPSIKY, HE OyJI0 IIPEAMETOM HAayKOBOTO TIONIYKY Ha TepPeHaX YKpalHU JOTeriep.

MeTo0 HanmucaHHsI HAYKOBOI CTATTI € JOCIIJDKEHHS NPAaBOBOTO CTATyCy MPOKYPaTypH SIK
0co0IMBOTO Cy0’eKTa 3a0€3TEUCHHS MIPABONOPSAKY B YKpaiHi. JI0CiiKeHHS 1IbOr0 IIUTAHHS HAJacTh
MIOBHE YSIBJICHHS IPO aMiHICTPaTUBHO-TIPABOBUH CTATyC MPOKYPATypH B IIJIOMY, a TAKOX 103BOJIHUTH
BU3HAYUTH O0COOJIMBOCTI peasizallii OpraHoM IMOBHOBa)KEHb II0/10 3a0€3IeUEHHSI TPABOTIOPSIKY.

Buknax ocHoBHoro martepiany. Ilpupona misybHOCTI OpraHiB IPOKYpaTypH 3yMOBIIOE X
(DYHKI[IOHYBaHHS SIK OKPEMOi CHCTEMH OpTraHiB JIep:KaBHOI BIIJIM, sIKi OpraHizaniifHO He HaJekKaTb 10
JKOJTHOT 3 TUIOK Biiaau, nependbadennx Koncrurymiero Ykpainu. Tomy came Takwuii mijxis| 3HAHIIOB Bi-
nobpaxeHHs y TekcTi KoHcTuTyIii YKpainu, OCKUTBKY MPOKYpaTypa YKpaiHu y JepKaBHOMY MEXaHi3Mi
BUKOHY€ OCOOJIMBY, IPUTAMAHHY TiJIbKH TH QYHKIIFO 1 aHi 32 CBOIM MOXO/PKCHHSIM, aHi 32 XapaKTepoM
MOBHOB&KEHb HE HAJIEXKUTH A0 CTPYKTYPH 1HIIMX T1710K BlIaau. TakuM YHNHOM HE BUHHUKA€E CyMHIBIB, 10
IIPOKyparypa, 3aiiMalouy rifiHe MiClie B CUCTEMI Jep)KaBHOI BIagu YKpaiHU, BUKOHYE POJIb BaXIIMBOIO
€JIeMEHTa 30aIaHCyBaHHS 1Ii€l CUCTEMHU.

BoxHouac, cripaBeIHBO HEOOX1THO HATOJIOCHTH HA HEOTHO3HAYHIN MMO3MUIIIT 3aKOHOIABIIA 1 BifI-
TIOBITHO ICHYBaHHI Pi3HUX JyMOK y HAYKOBUX KOJIaX BUCHHX 3 MPUBOJY MiCLSl MPOKYPaTypH B OpraHax
npaBonopsaKy. [lapayenbHo 13 BKa3aHUM, MPUCSITAIOUN HA BIPHICTH CIYKIHHIO YKpaiHChKOMY Hapo-
IoB1 1 YkpaiHi, IPOKYpOpH 3000B’S3yHOThCSI «CYMJIIHHUM BMKOHAHHSIM CBOIX CITy»KOOBHMX OOOB’SI3KIB
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Cydoycmpiil; npokypamypa ma adsokamypa

CIPHSTH YTBEPUKEHHIO BEPXOBEHCTBA IIpaBa, 3aKOHHOCTI Ta mpasonopsaky» [1]. Tooto 6e3nocepen-
HbO BKa3yIOTh Ha T€, 1110 OAHIEIO 13 OCHOBHUX MiCiii IPOKYpoOpa € NiATPUMAHHS IPaBOIOPSAKY.

Heoano3Ha4yHo0 3 11bOTO PUBOAY BUAaeThes rno3utist Ckubdenka O. 1., sikuii MeToro opraiza-
il Ta JisUTBHOCTI MPOKypaTypH YKpaiHu BH3HaYae 3a0e3MedueHHs IIpaB, CBOOO/ Ta 000B’sI3KiB JIIOMUHA
y B3aeMOIii 3 CY/JOBUMH OpraHaAMHU Ta OpraHaMH MPABOIIOPSIKY, IePKABOO 1 CycHinbcTBOM [2, ¢. 80],
TOOTO aBTOP HAroJIOLIyE Ha TOPU3OHTAIBHUX BiTHOCHHAX IIPOKYpaTypH Ta OpraHiB NPaBOMOPSIKY. Ase
B NOAAJIBIIOMY JOCHITHUK CTBEPIKYE, 10 (DIKCYIOUM MO3UTHBHY TEHJICHIIIIO J0 MEPeopieHTalll BeK-
TOpPY IisUILHOCTI IPOKYPATypH 3 IPABOOXOPOHHOI Ha IIPABO3AaXUCHY IisUIbHICTb, BiIOYBa€ThCA CBiIOME
00MexeHHs ii TOBHOBaXEHbD, 1 11€ € JIUIIIE II0YaTKOM KOMIUIEKCHOTO pe(opMyBaHHs HE JIMIIIE IPOKypa-
Typu YKpaiHu, a # ycix opraiB mpaBomopsiaxy [2, c. 84]. ToOTo aBTOp OTOTOXHIOE OpPraHU IPOKypa-
TYpH Ta OpTraHH IPABOIOPSIIKY, IO CBIIYUTH Y MOEIHAHI 3 TIOMEPEAHIM TBEPKEHHS PO CKIIAIHICTh
00rOBOPIOBAHOTO MUTAHHS, HABITH Y MEXKaX OJHOTO JOCIiHKCHHS.

Ha nipsimiii 3a51e)kHOCTI (DYHKI[IOHYBaHHS OPTaHiB MPOKYpaTypH Ta PiBHIB IPABOTIOPSIKY B JIep-
JKaBi aKIEHTYBAaB IIi/l Yac MPOBEICHHS aAuceprauiiHoro gocnimkenus me y 2009 poui Cyxonoc B. B.,
CTBEP/DKYIOUH, 1[0 pi3ke OOMEXKEHHs HANIAN0BOI AiSIBHOCTI MPOKYpaTypH 3aMicTb ii IOCTYIOBOIO
3TOPTaHHs CIPHSTHME PO30allaHCyBaHHIO MEXaHI3My 3a0€3MeUCHHs IPaBOMOPsAKY [3, ¢. 4].

Yammurcepka FO. A. Ge3nocepenHbo HAroNoUIye Ha YHIKAIbHOCTI IIPOKYPAaTypu Cepe iHIIMX
OpraHiB npaBonopsiaky [4, c. 17]. ABropka po3BUBa€ JyMKy IIPO T€, L0 HABITh B SKOCTi METH islb-
HOCTi OpraHiB POKYpaTypy YKpaiHW CIiJl 3aKPINUTH CTBEPKEHHS BEPXOBEHCTBA ITPaBa B JIepiKaBi Ta
MIATPUMKY TPABOBOTO MOPSIKY [4, ¢. 9].

Binmozin 1. M. Takox miIKpecitoe, Mo MPOKyparypa € creludiqyHiIM MIPaBOOXOPOHHUM OpPTraHOoM,
JUSUIBHICTB SIKOTO CIIPSMOBaHA Ha 3aXHUCT IpaB, CBOOO/] Ta 3aKOHHUX IHTEpPECiB Cy0 €KTIB MpaBa, JepKaB-
HOIO Ta CYCIUIBHOTO JIaJly, 3a0€3I1eUeHHs 3aKOHHOCTI Ta [IpaBonopsAKy. Bona He Moxxe OyTu BiTHEceHa 10
YKOHOI 3 T1JIOK BIIaJIH, III0 3yMOBJICHO ii 3aBIaHHSIMH Ta (YHKIIISIMHU, TOPSIKOM (POPMYBAHHS, CHCTEMOIO
KOHTPOJIFO Ta 3BITHOCTI. [lit04H MOPSII 3 IHIIMME TPABOOXOPOHHUMH OpraHaMH, BOHA M€ PsiJi BIAJTHUX
MIOBHOBAKEHb IIIO/I0 HUX, IO MOKE CYTIPOBOKYBATHCS 3aCTOCYBAHHSM 3aXO/IiB IPHMYCOBOTO XapaKTepy,
30KpeMa IPU BUSBJIICHHI HEAOMIKIB X pOOOTH; MIATPUMYE Jiep)KaBHE OOBUHYBAUCHHS B CY/Ii, 10 CHIPUSIE
BI/IHOBJICHHIO TIOPYIICHHUX IPaB, CBOOO 4YM 3aKOHHHMX IHTEpECiB, MPABOINOPS/KY B JIEpKaBi; pO3IIsAAae
CKaprul Ha Il 4i PILICHHS {HIINX PAaBOOXOPOHHKX OPraHiB y KpUMIHAIbHIX NPOBA/UKCHHSX Ta IPH BH-
KOHAHHI KPHMIHAJILHUX [I0KapaHb. ABTOp aKUCHTYE HA TOMY, Il0 OCHOBHMMY 3aBJaHHSIMH OPraHiB Ipo-
KypaTyp €: 3a0e3[e4eHHs 3aKOHHOCTI Ta NPAaBONOPSIKY B ICPXKaBi; 3aXUCT 1pas, CBOOOJ Ta 3aKOHHHX
IHTEPECIB JIFOMHH, TPOMA/SIHUHA, CYCITUTLCTBA Ta JICPIKaBH; CIPUSIHHS 3/11CHEHHIO TipaBocyas [5, ¢. 15].

Kocrora M. B. Bif3Havae, 110 mpoKyparypi B Cyd4aCHMX yMOBaX HaJIC)KHUTh 0COOJIMBA pOJb
y 3a0e3IeueHHI 3aKOHHOCTI 1 IPaBOMOpPsAKY [6, ¢. 5]. ABTOp HaroJjourye Ha npsMiil 3aJIC)KHOCTI CTaHy
[IPAaBONOPAIKY B YKpaiHi Ta BUKOHYBaHUX NPOKypaTyporo (yHKIiH [6, c. 13]. Bin ixe gani y cBoemy
JOCIIIKEeHH] 1 pononye B 3akoHi Ykpainu «IIpo nmpokyparypy» 3afekiaapyBaTy IPUHIUI [NIACHOCTL
JISUTBHOCTI OpraHiB MPOKYPATYpH Ta MOKJIACTH Ha HUX 000B’ 130K iHGOpMYyBaTH Jiep>KaBHI OpraHu i op-
TaHU MICIIEBOTO CaMOBPSIyBaHHsS (a Ha HAIl MOMII, 1 TPOMAJICHKICTh) MPO CTaH MPABOIOPSAKY Ta
3aXO0/IH 111010 HOTO 3MillHEeHHs [6, ¢. 17]. Tum camum Oy/e peanizoBaHe OCHOBHE PU3HAYCHHS TPOKYpa-
TYpH, SIK Cy0’€KTa 3a0€31eUeHHsI TPABOTIOPSIKY.

ikaBo, mo banax C. B. y cBofii qucepraiii BiJHOCUTh MPOKYparypy A0 OCHOBHOTO OpraHy
paBonopanky [7, c. 79]. Inii BueHi Takoxk IPpsIMO BKa3ylOTb, 1110 IPOKYpaTypa — KIFOUOBHI OpraH Ipa-
BOIOPSIZIKY, 3HAYSHHSI SIKOTO B YMOBAaX (hOPMYBaHHsI IPABOBOT JICPIKABH 3QJTUIIAETHCS BKPAi BOYKIUBHM
[8,c.55].

HagenieHi mpaBoBi MOJIOKEHHS Ta TIO3UIIT BITYM3HSIHAX BUCHHUX JIO3BOJISTIOTH TOBOPUTH PO KOH-
KpETHE MiCIIe OpPTaHiB MPOKYpaTypH cepell Cy0’ eKTiB 3a0e31eUeHHs PaBonopsaKy. besnocepenHbo op-
TaHU MPABOTMOPSIKY Ta OPTaHH MPOKYpATypH MAKOTh SIK TOPU30HTAJIbHI, TaK 1 BEPTUKAJIBHI BIJITHOCHHU
i1 yac peaiizauii MOKIaJeHUX Ha HUX 3aBlaHb Ta QyHKUid. OqHak, opranu 3a0e3neueHHs MpaBoIo-
PSIKY — OLTBII IIMPOKE TIOHATTS, HIXK OPTaHU MPABOMOPSAKY, PO 10 MU HATOJIOIIYBAJIH Y MOMEPEIHIX
nociipkeHHIX. Oprann 3a0e3IedeHHs IPaBOIOPSIKY CTBOPIOIOTh HEOOXITHI YMOBH UIS peai3aril
paB i cBOOO JIFOIMHH, 1X Ge3rocepeiHbOT 0XOpoHH Ta 3axucty [10, ¢. 18], ToMy MOKHA KOHCTATyBaTH,
1[0 OpraHy MPOKYPaTypH, 3BAKAIOUM HA HAaJaHUH M 00CsIT (YHKIIIH Ta 3aBaHb, HaJeKaTh 10 HUX. 30-
Kpema, OpraHu MpOKypaTypH, sik cy0’eKTH 3a0e3eUeHHs TPaBOTIOPSIIKY, HalJIeH] KOHKPETHUM, BH3HA-
YEHUM Ha 3aKOHOJaBUOMY PiBHi 0OCSITOM MOBHOBa)KEHb, @ caMe — MaIOTh I0PUANYHHIN 000B’ 30K 1100
3IIHCHEHHS AiSUTLHOCTI 13 3a0e3MeueHHs PaBOIOPS/IKY Ta KOPUCTYIOTHCSI B IbOMY 3B’SI3KY BiJIIIOBijI-
HUMH TIpaBaMH, BiJIMOBITHO OPraHU MPOKYPATYPH € peaJbHUMU yYaCHUKaMH CYCHITBHUX BiJJHOCHH i3
3a0e3MeyeHHsI IPaBONOPSAKY, YPETyIbOBAHHX ITPABOM.
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Ha opranu nmpokypartypu, KpiM QyHKIi# 3a0e31eueHHs TPaBOOPSAKY Ta 3aKOHHOCTI, SIKi IpH-
TaMaHHi OLIBIIOCTI MPABOOXOPOHHHUX OPraHiB, MOKJIANAIOThCS TAKOK BUKJIFOYHI TTOBHOBAXKEHHS 111010
3/1MCHEHHS MPOKYPOPCHKOrO HamIsAy Ta MIATPUMAHHS JAEpKaBHOIO (IyOnidHOro) OOBUHYBAuEHHS
B cymi. Came mi (yHKIIT BIAPI3HAIOTH OpTaHKM MPOKYPATYpH BiJl IHIIMX MPaBOOXOPOHHUX OpPTraHIiB Ta
HAQ/IJISIFOTh X OCOOIMBHUM a/IMiHICTPAaTHBHO-TIPABOBUM CTAaTyCOM. TaKMM YMHOM, OpPraHu TPOKYpaTypu
MOCIIat0Th crielidivyHe Miclie B CUCTEMI MPABOOXOPOHHKUX OPraHiB, iK€ 00YMOBIIIOETHCS 3aBIAHHIMHU
Ta (QyHKIISIMH, BiIHECEHUMH 10 iX KommereHii [9, ¢. 230, 233]. TIpogoBxKyr4H TyMKY, MOXKHA TOBO-
PUTH 1 PO Te, IO OpraHy MPOKYpPaTypH 3aiMalOTh y CUCTEMi Cy0’€KTiB 3a0€3MeUeHHs IPaBONOPSIIKY
ocoOnuBe, He3alleKHe Ta caMocCTiliHe Micue. OpraHu NPoKypaTypu YKpaiHU € KIIOUOBUM €JIEMEHTOM
CHCTEMH Cy0’€KTIB 3a0e3IIeueHHs IIPABOMOPSJIKY, SKa TaKOXK BKIIOUae opraHd HamioHanpHOT momimmii
VYkpaiuu, niaposainu HanionaneHaol reapii Yipainu, City:x6u 0e3neku Ykpainu, J[ep>kaBHOT MOaTko-
BOT Ci1ykOM YKpaiHu Ta iHIIKX Jep:KaBHUX OpraHiB YKpaiHu, siKi BAKOHYIOTh CBOT 3aBJJaHHS BiIIIOBITHO
JI0 CHelliabHUX 3aKOHIB 1 BIIOMYMX HOPMATHBHO-TIPABOBHUX aKTiB.

HaBezneHe 103BoJIsi€ BU3HAYUTH OPTaHU MPOKYPATYpH SIK €IUHY CUCTEMY AEp>KaBHUX OPraHiB 3i
CreLiaJbHAM aMiHICTPaTUBHO-IIPABOBUM CTaTyCOM, SIKUH HaJlse 1X MpoluecyalbHOI0 He3aIeKHICTIO
JUIs €(PEKTUBHOTO Ta HEYIEePePKEHOr0 BUKOHAHHS MOKJIaIeHUX Ha HUX 000B’3KiB, OCHOBHUM (DYHKIIi-
OHAJIbHUM PU3HAYCHHSM SKIX € OXOPOHA Ta 3aXUCT 1PaB, CBOOO/ 1 IHTEPECiB JIFOAMHHU i IPOMA/IHNHA,
YTBEPIUKCHHS PEIKMMY 3aKOHHOCTI Ta IIPAaBONopsizKy. Sk cnpaseinso BinsHadae becuacthuii B. M.,
Opranu NpoKypaTypH BilirpaioTh peajibHy Ta KOHKPETHY POJib Y BUKOHAHHI 3aBJaHb 1 3iHCHeHH] (1)yHK-
i}, MOKJIAZICHUX Ha MPOKyparypy. Ix cucrema Ta cTpykTypa moOyJqoBaHI TaKUM YHHOM, 100 BIUTUB
IPOKYpaTypy Ha 3a0€3MeUeHHs 3aKOHHOCTI, IPaBONOPAIKY, IPaB 1 3aKOHHUX 1HTEpeciB rpoMasiH OyB
e(heKTUBHUM, BCEOXOIUTIOIOUMM Ha BCil TepuTopil YkpaiHu Ta Ha BCiX HalpsiMax COLiaJIbHUX BiIHOCHH,
yperynboBaHux 3akoHamu [11, c. 29].

Mu miATpEUMYEMO ITYyMKY HayKOBIIB TPO Te, IO MPOKyparypa 3aiiMae ocoONMBE CTAHOBHIIE
B CHCTEMI JiepyKaBHOT BIIaJIH, 1110 3a0e3neuye eeKTHBHE QPyHKIIIOHYBAaHHS CHCTEMH CTPUMYBaHb 1 IPO-
THBAr y Kpaiti. ¥ BIAMOBIZIHOCTI i3 CKa3aHUM 3a3HAYMMO, 110 MU B LIJOMY MiITPUMYEMO TOINIS]] Ha
MPOKyparypy YKpaiHu sik Ha 0cOOJIMBHil Cy0’ €KT 3a0€3MEUCHHS MPABONOPSIKY (€ HOCIEM OJJHOYACHO
Pi3HMX (IPOTMIICKHUX ) IPABOBUX SIKOCTEH, HANIJIEHHUH 03HAKaMK OHOYACHO AEKINBbKOX Kiacu(ikamiii-
HUX TPy Cy0’€KTIB, 110 OZHOYACHO Nepe10ayatoTh OUH OJHOI0 Y CKJIAJl OO Cy0’€KTa Ta iCHYIOTh
JIAIIe Y B3a€EMO3B 513Ky, eHocTi [12, ¢. 119]).

Sk ocoOmuBHit cy0’ekT 3a0e3neueHHs IPaBOIOPSIKY POKypaTrypa Mae MpUTaMaHHI XapaKTepH-
CTHKH OCOOJIMBOMY CY0’€KTY TPABOBIIHOCHH B TEOPETHUHOMY pO3yMiHHI. Ha Takux XapaKTepuUCTHKax
HarosiocuB [laBincekuii B. P. y cBoiii po6oTi. 30kpema aBTop HaroyouIye, 1o MpoKyparypa, ceper mo-
BHOB)KEHB SIKOT MOYKHA BHOKPEMHTH OIHOYACHO MOYKJIMBICTBH 3aXHCTY IIPaB, CBOOO] Ta 3aKOHHHX iHTe-
pEeciB rpOMa/IsIH Ta IHTEPECIB JIePKAaBU HAOYHO JIECMOHCTPYE CBIill «OCOOIMBUM, «IT03aTLTKOBHI JIepiKaB-
HO-BIIQJTHUN CTaTyC». YpaxXyBaBIIM TaKi SKOCTI MPOKYpaTypH sK il CTPYKTYPOBaHICTh Ta CHCTEMHICTb,
AIMIHICTPAaTUBHY MPaBOCYO €KTHICTh IIbOTO OPraHy TAKOXK CIiJ PO3MIIATH SIK MHOXKUHY OKPEMHX, Bifl-
HOCHO aBTOHOMHUX IIpaB Ta 000B’sI3KiB Cy0’€KTiB, 1110 BXOAATH JI0 CKJIaay IpoKyparypu. KpiM Toro, mes-
Hy crieruQiky aIMiHICTPaTHBHO-TIPABOBOMY CTaTyCy HPOKYPOPA, SIK Cy0’€KTa BIa/IHUX IOBHOBAXKCHb Ta
K IPEACTaBHUKA IHTEPECIB Aep:KaBU B aI[MlHlCTpaTI/IBHOMy CY/IOYHMHCTBI TOJAIOTh BIACHE BIA/IHI IIOBHO-
BaKEHHs IPOKypopa. Bonu 6a3yroThes Ha peaitizamii y 3akoHaxX YKpaiHu KOHCTHTYIIHHUX MOJIOXKEHb, SIKi,
Y CBOIO Yepry, BU3HAYAIOTh TTOBHOBAXKCHHSI Ta 3aBJIaHHs OpraHiB npokyparypi [13, c. 86]. Tomy npaBoa
IpUpoIa NPOKypaTypr YKpaiHHd B yMOBaX Cy4acHOTO pehOopMyBaHHS Ma€ YUMAO IPUTAMAaHHUX MTPOTH-
Ppiy, SKi JAIOTh HAYKOBIIAM IiJICTaBU BB)XAaTH 1i 0COOIMBUM Cy0’€KTOM aAMiHICTPATHBHO-IIPABOBUX BiJ-
HOCHH [14], a BIINOBiAHO 1 0COOIUBUM Y0’ €KTOM 3a0€3IeUCHHS IPABOIOPSAAKY B YKpaiHi.

BucHoBKH. Buxosuu 3 0CHOBHOT XapaKTepPUCTHKH Cy0'€KTiB aIMiHICTPATHBHOTO ITPaBa — HasIB-
HOCTI aJJMiHICTPaTHBHOI MPaBOCYO'€KTHOCTI, MPOKypaTypa YKpaiHu K Jep>KaBHUH OpraH € CaMOCTIH-
HUM Cy0'€eKTOM aJIMiHICTPaTHBHOTO TIpaBa, 110 Ma€ TpaBa Ta 00OB'SI3KM, BU3HAYCHI B 3aKoHI YKpaiHu
«IIpo mpokyparypy» [1], BCTymae y nmpaBoBiIHOCHHH Bijl CBOTO iMEHI, SIK Cy0’€KT MPaBOBIIHOCHH, ca-
MOCTIHHM, 0COOIMBHI Cy0’€KT 3a0€3MeUeHHs TPaBONOPsAKY. [Ipu 11boMy 000B’SI30K CIIPHATH yTBEP-
JDKEHHIO BEPXOBEHCTBA IIPaBa, 3aKOHHOCTI Ta MPaBONOPSAKY Oe3MocepeIHbO MOKIIa[aeThCS 3aKOHO/IaB-
neM Ha npokypopis [1]. BogHowac 3a3Ha4nMO, 110 3 METOI0 BU3HAYEHHS YITKOTO MICISl IPOKYpaTypu
B CHUCTEMI Cy0’€KTiB NMPABOBIJIHOCHH B IIJIOMY Ta B CHCTEMi Cy0’€KTiB 3a0€3ICUCHHS MPABOMIOPSAKY
30KkpeMa B 3akoHi Ykpainu «IIpo nmpokyparypy» MaroTh OyTH YiTKO BioOpaXKeHi: I[iJli Ta 3aBIaHHS MPO-
KypaTypu; IPUHIUIN OpraHi3amii Ta IisUIbHOCTI IPOKYPaTypH; TOBHOBAKCHHS IPOKYPOPa, MEXaHI3MU
OLIIHKY H0ro IisUIbHOCTI, 3a0€3MeUeHHs IPOKYPOPCHKOT NisIIBHOCTI (3200 COLiaIbHOTO, MaTepiaib-
HO-TEXHIYHOT0, METOJIUYHOTO Ta iHILIOTrO 3a0e3eUeHHs).
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MOPCBHKA BE3INEKA B CUCTEMI HAIIIOHAJIBHOI I MIZKHAPOJTHOI BE3NEKH

MARITIME SECURITY IN THE SYSTEM OF NATIONAL
AND INTERNATIONAL SECURITY

besneunnit MOPCHKHIA IPOCTIpP, B IKOMY TapaHTYIOTh CBOOOJTY CYTHOIIIABCTBA Ta OXO-
POHSIIOTH MOPCBKI PECYpCH Ta HABKOJIHUIITHE CEPEFOBHUIIE, a TAKOX MiATPUMYIOTh BEpXO-
BCHCTBO MpaBa, Ma€ HAWBAXKIIMBIIIE 3HAYCHHS YIS MDKHAPOIHOTO 0OpOOYyTY Ta MHPY.
'V xoHTeKcTi mobanizaLii Ta 3pocTaiouoi MiKHapoOIHO IHTerpamii TPaHCTIOPTHE CIIONTyYeH-
HSl MDXK JiepKaBaMy Ta 3a0e3neueHHs Oe31eku Ha Mopi HaOyBa€e CTPaTerivyHOro 3HAYCHHS.
V crarTi po3mIsIHYTO HAIllOHAJIbHI MEXaHI3MH pealtizallii MDKHapOJHUX CTaHIapTiB y cde-
pi MOpCBKOi Oe31eKH, 0COOIMBOTO 3HaUeHHsI HabyBae (HakTOp aKTUBHOTO MOJIITUYHOTO Ta
EKOHOMIYHOTO CITIBPOOITHHIITBA HAIIOT JeprkaBu 3 €BporeiicbkiuM COr30M, BiTHOBICHHS
mianory npo npuenHanss g0 Opranizanii [TiBHIYHOATIAHTHYHOTO JIOTOBOpY. BH3HaueHO
3arpo3u MOPChKii Oesrenti YKpainu, 110 NposBIISFOTLCS SIK B arpecii Pociiicbkoi denepartii
Ha MOpi Tak i B 3alOAISHHI IIKOIY MOPCHKOMY Ta PIYKOBOMY CEPEIOBHILLY, 30KpeMa, SIK
pe3ynbrar mupokoMacradbHoi 30poiiHoi arpecii Pociiicbkoi @eneparii nporu Yipainu.
OcoOIMBUM aCIEKTOM JIOCHIPKEHHS PO3IIISIHYTO MUTAHHS 3aXHUIIEHOCTI HALIOHAJIbHUX 1H-
TepeciB Ha MOPI BiJ] HAsIBHHUX Ta MOTEHI[IMHKUX 3arpo3, sKi BAHUKAIOTh (MOXKYTh BUHUKHY-
TH) Ha MPUOEPEIKHUX TEPUTOPISIX Ta Y MOPCHKUX TMpocTopax Ykpaiuu, [Tpuierii 30Hi Ta
BukirouHo (MOPCHKiii) €eKOHOMIYHIN 30HI1, Ha sIKi MOIIMPIOIOTHCS CyBEPEHHI MpaBa YKpai-
HH. A TakoX 3a0€3MEUCHHS CTaJIOr0 PO3BUTKY YKpPaiHH sIK MOPCHKOT Ta PIYKOBOT JIepyKaBH.

JloBeneHo, mo nuTanHs y cdepi 3a6e3nedeHHst MOpChbKoi Oe3neku YKpailu , a came:
o0opoHa Ta Oe3neka, CTIHKICTb, PO3BUTOK, B3a€MOJisl — BU3HAYAIOTh LIISIXM MIXKHApPOA-
HOI B3aeMOJII Ta 3000B’s13aHb, @ TAKOXK I1IBUIIEHHS IMIJDKY YKpaiHU SIK IpUOepesKHOT
JIepIKaBH TaK 1 JepiKaBH IPaIopy Ta Jep KaBH MOPTy. BHXoas4u 3 11b0r0, 00TPyHTOBAHO
JOLIBHICTh TPUHHATTS TUIaHy BTUleHHs Crparerii MOpChKOl Oe3rekn YKpaiHu, sIKUid
Mae Ha MeTi 3a0e3MeYnTH BUKOHAHHS 3aBJIaHb Ta IIiieH, Bu3HaueHux y Crparerii. Bu-
3HAYCHO, SIKi € OCHOBHI HAIPsMH 100 MOMKJIUBOCTI MOCHJICHHS CIIPOMOXKHOCTEH Cek-
Topy Oe3neku i 00opoHu Ykpainu, BilickkoBo Mopcekux Cun 30poiinnx Cun Ykpainu
Ta Mopcbkoi oxoponu Jlep:kaBHOT IPUKOPIAOHHOL ciIy>k0u YkpaiHu AJsl pearyBaHHs Ha
3arpo3u MOPCHKiii Oe3merni Ta mpoTuaii arpecii 3 6oky Pocilicekoi deneparrii.

Kniouosi cnosa: mopcoka Oesnexa, 3aepo3u MopcuKitl 6esneyi Yipainu, acpecis
Pociticoroi Dedepayii na mopi, mepopucmuuna OiSIbHICIb, NIPAMCMEO, HEe3AKOHHUILL
00i2 HAPKOMUUHUX 3AC00I8, NCUXOMPONHI PEHOBUHU, KOHMPabanoa, HeleeanbHa Miepa-
yis ma mopeiensa ao0bMu, 3aN00IIHHA WKOOU MOPCLKOMY Md PIUKOBOMY Cepedosuiyy,
Kibepsacpo3u.

A secure global maritime space that guarantees freedom of navigation, protects marine
resources and the environment, and upholds the rule of law is essential for international
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Mixcnapoone npaso

prosperity and peace. In the context of globalisation and growing international integration,
transport links between states and maritime security are of strategic importance. The
article examines the national mechanisms for implementing international standards in
the field of maritime security, with particular emphasis on the factor of active political
and economic cooperation of our country with the European Union and the resumption of
the dialogue on joining the North Atlantic Treaty Organisation. The author identifies the
threats to Ukraine's maritime security that manifest themselves both in the aggression of
the Russian Federation at sea and in causing damage to the marine and river environment,
in particular, as a result of the Russian Federation's large-scale armed aggression against
Ukraine. A special aspect of the study is the protection of national interests at sea from
existing and potential threats that arise (may arise) in the coastal territories and maritime
spaces of Ukraine, the Contiguous Zone and the Exclusive (Maritime) Economic Zone,
which are subject to Ukraine's sovereign rights. It is also aimed at ensuring sustainable
development of Ukraine as a maritime and river state.

It is proved that issues in the field of maritime security of Ukraine, namely, defence
and security, sustainability, development, and interaction, determine the ways of
international cooperation and obligations, as well as enhancement of Ukraine's image
as a coastal, flag and port state. On this basis, the author substantiates the expediency of
adopting an implementation plan for the Maritime Security Strategy of Ukraine, which
aims to ensure the fulfilment of the tasks and objectives set out in the Strategy. The author
identifies the main areas for strengthening the capabilities of the security and defence
sector of Ukraine, the Naval Forces of the Armed Forces of Ukraine and the Maritime
Guard of the State Border Guard Service of Ukraine to respond to threats to maritime
security and counteract the aggression of the Russian Federation.

Key words: maritime security, threats to Ukraine's maritime security, Russian
aggression at sea, terrorist activities, piracy, illegal trafficking in narcotic drugs,
psychotropic substances, smuggling, illegal migration and human trafficking, damage to
the marine and river environment, cyber threats.

Beryn. Ha cyyacHoMmy etarti po3BUTKY JIFOJICTBA BaKJIMBY POJIb B XKUTTEIISUIBHOCTI KpaiH CBITY
Bifirpae CBIiTOBHII OKeaH, pecypcH SKOr0 MAloTh BUPIIIaNbHE 3HAYEHHS ISl PUCKOPEHOTO PO3BUTKY
CBITOBOT €KOHOMIKH Ta € HAWBAXUIUBIIINM (PAKTOPOM ICOIOIITUKY.

3a oCTaHHI JiBa AECATUIITTS HOPMU MDKHAPOIHOIO [IpaBa, 10 PEry/roBaly MUTaHHA 3a0e3le-
YeHHS MOPCHKOI Oe3IeKH, TpaHC(hOopMyBacs 3 HabOPy MPaBHII, METOIO SIKUX OyIJI0 HEJOITyIIeHHS MOp-
CBKOI BIMfHH 3a paXyHOK CTPHMYBAaHHS MOPCHKHX Jep:KaB Ha MAKCHMAJbHIN BiJICTaHI OJWH BiJ OIXHOTO,
HOBY IJIOOAJIbHY CHCTEMY, HalliJICHy Ha 3a0e3MeueHHs] MAaKCHMAIIbHOI CITIBITpalll B TIUTAHHSIX 3a0e31e-
9YEeHHS MOPCHKOi OE3MEeKH 3a paxyHOK 00’ €IHAHHS 3yCHIb AEP)KaB 3aJUls JOCATHEHHS CIILIBHOI METH.
i 3MiHM MalOTh cepio3HUH e(heKT — Ha BiAMIHY Bif npakThku octaHHIX 100 pokiB cyuacHuil (okyc
MDKHApOIHOro Ipasa B chepi MOPCHKOi OE3IEKU CTaB KOHCTPYKTUBHUM 1 HaLllIEHUM Y MailOyTHE, po3-
LIMPIOIOYU MDKHAPOJHE IAaPTHEPCTBO Y MUTAHHSX [OCUIIEHHS Oe3I1eKU MOPTiB, OeperoBoi iHppacTpyk-
TYpH, MiABHIICHHS TOIHGOPMOBAHOCTI PO MOPCHKI 3arpo3y Ta IX JIKBiAALIiO.

IocTanoBka 3aBraHHs. Y CTaTTi JOCIIHKYIOTECS MIXKHAPOIHO-IIPABOBI aKTH, IO CTAHOBIATH
OCHOBY MIKHApOIHOTO CITIBPOOITHHIITBA JCPKaB 1070 3a0e3MeueHHsT MOPChKOI Oe3MeKn SIK Ha PiBHI
€Bporneiicbkoro Coro3y, Tak 1 Ha I100aJIbHOMY CBITOBOMY PIiBHI, a TAKOX BU3HAYCHHS CTYIICHS e(eK-
THUBHOCTI 3aIJIAHOBAHUX 3aX0JiB OOPOTHOH 13 3arpo3aMu Ha MOPI, SIK CKJIaJI0OBOT YaCTHHH HAIliOHAJIBHOT
1 MibkHapoHoT O6e3nexku. OcoOIUBOT yBaru NpUIUICHO MUTAHHIO {00 MOMIIUBOCTI IOCUJIEHHS CIPO-
MOXKHOCTEH cekTopy Oe3neku 1 000poHM YkpaiHu JUls pearyBaHHs Ha 3aIpo3d MOpPCBHKil Oesmewi Ta
npoTuIii arpecii 3 6oky Pociiicbkoi denepartii.

PesyabraTu nocaigxenHs. Mopcbka Oe3rieka OXOIUTIOE K TiSUTbHICTh YPSIIIB, TaK 1 isIbHICTh
0araTb0X MIKHAPOJHUX OpraHizailiid, MpaBOOXOPOHHUX OPraHiB, TPAHCIIOPTHUX OpraHi3ailiii, OXOPOH-
HUX KOMIIaHiH, 30pOiiHi CHJIM a TaKOX €HePreTUYHO1 iHGPACTPYKTypH MOPCHKOT ray3i Ta CHCTEM CIIO-
CTEPENEHHSI KOCMIYHOTO 0a3yBaHHS TOLLO.

KinrouoBa poinb y 3a0e31e4eHHI MOPCHKOT O€3M1EKH, HaIEeKUTh TAKUM CTPYKTypaM Ta OpraHizari-
M, sk Pama 6esnekn OOH ta MixxHapoaHa Mopcbka opranizamis (International Maritime Organization,
nani IMO), sika e cnemianizoBanuM areHTcTBOM OOH cTBOPEHOTO J1s1 TEXHIYHOTO CIIBPOOITHHIITBA
MDK JAepikaBaMM SIK JUIs 3a0e3ledeHHs Oe3MeKH MOpPEMIaBCTBA Ta OXOPOHH JIOICHKOTO JKHTTS Ha
MOpI TaK i OXOPOHM MOPCHKOTO CepeloBHINA Bija 3a0pynHeHHs. [lepcriekTrBa 301IbIICHHS KUTBKOCTI
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MOPCBHKHX 3arpo3 Ta HeOOX1IHICTh NPOTHIi1 iM 3MyCHB 1HILI OpraHi3auii Ta yCTaHOBH IPUHHATH JIiep-
ctBo IMO y niii cepi. Otxe, y 2005 poui, IMO Gyno noBzicTio nepenisinyTa KonseHist npo 60pors0y
3 He3aKOHHUMH aKTaMH, CHPSIMOBAaHUMU IIPOTH OE3IIEKH MOPCEKOTo cyaHoIuaBcTBa 1988 p. Uepes Tpu
poku Ha 3akimuk [eHepambHOTO cexperaps MixxHapomHoi Mopcbkoi opranizanii Pama besnekn OOH
MIPUETHANACS 10 OOPOTHOH 3 MIPATCTBOM.

Pumchbka KOHBEHIIiS PO OOpOTHOY 3 HE3aKOHHMMH aKTaMH, CHPSIMOBAaHUMH TPOTH OE3MEKH
MOPCBKOTO cyaHomIaBcTBa 1988 p., BU3Hauae KOO CYCHUIbHO HEOE3MEUHUX [IisiHb, SIKI CHPSMOBaHI
poTu Oe3neKr MOPCHKOTO CYIHOIUIABCTBA. 30Kpema, y 1. 1 cr. 3 KonBeHuii 3a3Hadyeno: «bymip-sika
0c00a BYMHSIE 37I0YHH, SIKIIO BiH HE3aKOHHHH 1 HABMUCHHH:

a) 3aXOILTIOE CyNHO a0o0 3MiHCHIOE KOHTPOJIb HaJ HUM CHJIOIO YH 3arpO30I0 CHIIH YU IIIIXOM
Oy/Ib-s1KOi 1HIIOT (POPMHU 3aJISIKyBaHHS; a00

b) poOUTH aKT Ha CHITK ITPOTH OCOOHU Ha OOPTY Cy/HA, SKIIO 1IeH aKT MOXKE 3arpOXKyBaTH Oe3red-
HOMY IIJIABaHHIO JTAaHOTO cyzHa; abo

¢) pyiiHye cynHo a0o 3aBlae cyaHy abo HOro BaHTaXy MOLIKO/DKCHHS, SIKE MOXE 3arpOXKyBaTH
6e3 HeOe3MeuHOro IIaBaHHs JaHOTo CyAHa; abo

d) nomimiae, a6o poOUTH Aii 3 METOXO NPUMILIEHHS Ha OOPTY Cy[Ha OyIb-KUM CHOCOOOM IIpU-
CTPOIO 200 PEUOBHHH, SIKA MOXKE 3PYHHYBATH 1€ CYIHO, 3aBIAaTH LOMY CYJHY a0 HOro BaHTaxy IO-
HIKO/DKEHHS, SIKE 3arpoxKye abo MOXKe 3arpoyKyBaT 0€3[eYHOMY TUIaBaHHIO JaHOTO CyAHA; a0

¢) pyitHye MOpChKe HaBirailiiiHe oOnajiHaHHs, a00 3aBlla€e HOMY Cepio3HOTO MOIIKOKEHHS, 200
CTBOPIOE CEPI03HI MEPEUIKOIU HOTo eKCILTyaTallii, SKIo Oy/Ib-sIKHi TaKHMi aKT MOXKE 3arpoyKyBaTh 0e3-
IIEYHOMY IIJIABAHHIO CyzHa; a0o

f) moBigomiIsie 3aBiIOMO HEMPaBIUBI BiIOMOCTI, CTBOPIOKOYH THUM CaMHUM 3arposy Oe3reuHe 1ia-
BaHHs Cy/iHa; a00

g) 3aBJia€ MopaHeHHs Oy/b-siKiii 0c001 200 BOMBAE 11 y 3B’I3Ky 3 BUMHEHHSIM 200 Cipo0Or0 BUH-
HEHHS Oy/Ib-5IKOTO 3 3JI0YMHIB, 3a3HAYCHUX Y MiAMyHKTax “a”—f"» [1].

3rigHo 3 KoHBEHII€0 37I04MHOM € TO# caMUii BUNIAIOK, KOJIH Oy/ib-sika 0c00a 3arpoxye pyiHy-
BaHHSIM Cy/IHa 200 MOIIKO/DKEHHSIM Cy/IHa a00 ioro BaHTaxKy. TaKkoX 37I04MHOM BBAKAETHCS 3arpo3a pyii-
HyBaHHS 200 cepHO3HOr0 MOIIKODKEHHSI MOPCHKOIO HaBirauifHoro o0agHaHHs, ab0 CTBOPEHHS cep-
HMO3HUX MOUIKOAXKEHb, IIEPEIIKO HOro eKCILTyaTalil (SIKILO 1€ 3arpoxye Oe3IeUHOMY MOPEILIABAHHIO).

Ha cywacHOMYy eTami CTaHOBIEHHsI YKpaiHH, 0COOIHBOTO 3HA4YCHHS HaOyBae (hakTop aKTHBHO-
TO MOJITHYHOTO Ta €KOHOMIYHOTO CIIBPOOITHHUIITBA HAmIol epykaBu 3 €BponeiicbkuM Coro30M, Bij-
HOBJICHHS JliaJiory npo npueaHanus g0 Opranizanii [TiBHiunoamianTuaroro gorosopy (North Atlantic
Treaty Organization — nani HATO) B ymoBax TumuacoBoi okynaiiii Pociticekoro denepartieto Teputopii
VYkpainu, Ta i cripob nepeposnoainy chep KOHTPOIIO HaJl akBaTopieio A30BcbKoro i YopHOro Mopis.

3 mporspkHicTIO y30epesoks B 90000 kM, €Bpomneiicbkuil Coro3 Mae BaxJINBI MOPChKI iHTepecH,
a came: Oesreka MI00AIBHIX MOPCHKUX MUIAXIB, O€3MeKa MOPCHKOTO TPAHCHOPTY, PUOABCTBA, CHEP-
TeTHYHUX PECYpPCiB TOMIO. 3aXUCT MOPCHKUX MApIIPYTIB 1 JIiHIHA 3B’SI3KY Y CBITI € BaXIIMBHM acIeK-
ToM Oesnexku €C. PO3BUTOK aKTHBHOTO MiAXOMY 10 PI3HUX BHKIJIMKIB 1 3arp03 MOpPCHKiii Oe3merti (Te-
pPOpH3M, TpaHCHAIIIOHATBHA 3JIOYMHHICTB, MIPATCTBO, IKO/a HABKOJIUIIHEOMY JOBKIJUTIO, BUCHAXKCHHS
MOPCBHKHX PECYpPCIB TOILO) € HaraJlbHUM NHUTaHHIM st €Bporneiicbkoro Corosy. KpiMm Toro, Mopchka
Oe3nexa OXOIUTIOE Pi3Hi chepH, Taki sIK: MKHAPOIHUH 1 HALllOHAJIBHUM MU 1 Oe31eKa; CyBEepeHITeT, Te-
puTOpianbHa LUTICHICTb 1 HOJIITUYHA HE3aIEXKHICTh: Oe3IeKa MOPCHKUX JIiHiHM 3B’s3Ky; 3aXUCT Oe3MeKu
BiJl 37I04YMHIB Ha MOP1; MOPCHKE MiPaTCTBO.

OTxe, 20 ciunst 2011 poky €BpomeichbKIii MapIaMeHT YXBaJIUB PE30JIoLito mpo crparerii €C
Juist YopHOTO MOpsi, B SIKii HIEThCs PO Te, 110 YOPHOMOPCHKHUIT PETrioH € Te0CTPATETIYHO BAKIMBUM
i Oesniekn €C. Pezomortisi poKycyeThest Ha MUTAHHIX OC3MEKH Y IIbOMY PETiOHI, Ta HArOJIOIIY€e Ha
BUPIILLICHHI TAKUX MTUTaHb, SK: 3aTSHKHI KOH(IIKTH; TEpEeMIIIeHHs 0Ci0; ABOCTOPOHHI CYIEPEUYKH; 3aKpH-
Ti MeXI Ta cTparerii CynepHULTBA, 110 BEeIYTh A0 MUIITApHU3aLlil Ta HOIIUPEHHIO 30poi; ci1adKi IHCTUTY-
TH Ta yIPaBIiHHSI; HOTIPIIEHHS 1EMOKPATUYHOTO [IPABIiHHSA, TPAHCKOPIOHHY 3JI0YUHHICTD [2].

Mopceka Ge3rnexa BKITIoYa€e 3aXUCT BiJl MPSAMUX 3aTPO3 TEPUTOPiaNbHOT MITICHOCTI AepKaBH, K,
HANPHUKIIAJ, Bl 30pOWHUX HaMAa/liB Ha BIFICHKOBE CY/IHO, a TAKOXK BiJl 3JI0YMHIB HA MOPI, TAKHX SIK TTipar-
CTBO, 030pO€HMIA p030iii MPOTH CYACH, Ta TEPOPUCTUIHUX aKTiB. TUM HE MEHII, HABMUCHHUN Ta HE3a-
KOHHHH 30MTOK MOPCHKOMY CEPELOBHIILY, Y TOMY YHCIIi, HE3aKOHHE CKUIAHHS 3a0PYIHIOIOUNX PEYOBHH
3 Cy/[CH, BUCHAXCHHS TIPUPOHUX PECYpCIB BHACIIIOK HEJETaJIbHUX Ta HEPETYIbOBAHMUX MPOMHUCIIB
MOXKYTb 3aIrpOKYBaTH iHTepecaM NPUOCPEeKHIUX ICPKaB.

B Crparerii mopcbkoi Oesnexku YkpaiHu, 3arBep/pkeHill Vkasom IIpe3unenta Ykpainu Bin
17 mamas 2024 poky Ne 468/2024, HOpMAaTHBHUIA 3MICT MOPCHKOT Oe3mekn Aisi YKpaiHH pO3KpUTHI
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TakuM 4yiHOM: «Mopchbka Oe3neka YKpaiHu — 3aXMIIEHICTh HAlllOHAJIBbHUX iHTepeciB YkpaiHu Ha Mopi
BiJl HasBHUX Ta MOTEHIIMHUX 3arpo3, a TAKOXK 3a0€3MEUECHHsI CTAJIOr0 PO3BUTKY YKpPaiHU K MOPCHKOI
Ta PiYKOBOI AepkaBmy». JlepkaBHa HOJITHKA y chepi MOPCBHKOT Oe3MeKH CIIpSIMOBaHa Ha 3aXHCT JIFOAUHA
1 TPOMaJITHIHA, CYCITIBCTBA Ta JIepxKaBu [3].

Mertoro 3a3HaueHoi Crparerii € 3a0e3MeYeHHs] TOTOBHOCTI, KOMIUICKCHOTO 1 €()eKTHBHOTO 3aIi0-
OiraHHs Ta pearyBaHHs Ha 3arPO3M MOPCHKil Oe3mneri YKpaiHu, SKi BAHUKAIOTh Ha IPUOCPEIKHUX TEPHU-
TOpIisiX, y il MOPCHKUX MPOCTOPAX, a TAKOXK 1HIIMX paiioHax CBITOBOrO OKeaHy, Ha sIKi MOLIMPIOKOTHCS
€KOHOMIUHI Ta iHIIi iHTepecu YKpaiHu.

Crparerist MOpchKoi Oe3eku YKpaiHM, Ma€ IEBHI MOJIOXKEHHS, SIKi BKE OJlep Kajli MIUPOKE BU-
3HAHHS, 16, HacaMIlepe/l, 10B’A3aH0 3 TUM, 1[0 BaXJIMBOKO CKJIaJI0BOIO MOPCHKOI OE3IEKH € TAKOXK MOp-
cpKa (TpaHcnopTHa) Oesreka, sKka B OCHOBHOMY 3aiiMaeThcsl 3a0€3MeUeHHSIM SK O€3MEeKH JHOACHKOTO
JKUTTS HA MOpI Tak 1 0e3MeKku MOpeIUIaBaHHS, 3aXHCTOM Ta 30€PEKEHHSIM MOPCHKOTO CEpEIOBHUIIIA.
VY 1poMy ceHci BoHa (DOKYCYEThCsl Ha Oe3Ieli CyIeH Ta iX eKilaxiB y Mopi.

3rinHo 3 Crparerieio MOpPChKOi Oe3mexn YkpalHy, BU3HAUUMO 3arpo3u MOPChKii Oe3neni Ykpai-
HH, a caMe :

ITo-nepue, arpecis Pociiicbkoi ®enepawii Ha Mopi 30KpeMa, JIEpikaBa-arpecop oKymysaia
A30BCBKE MOpE Ta 4acTHHy JOPHOro MOpsi, 3aBJla€ PaKeTHI Ta asialliliHi ynapu 1o Teputopii Ykpaitu
3 MOpsi, BCTAHOBHIIA MiHH B MOPCBKHX I PIYKOBHX NPOCTOpax YKpaiHu, 6J101<ye IOPTH Ta y30eperKs
VYkpainu, 30iiCHIOE HAamaay Ha Kopadiii i TOProBesbHI Cy/iHa, CHCTEMHO PyHHY€ yKpalHChKi MOPCBHKI Ta
PIYKOBI IHPpPACTPYKTYpHI 00’ €KTH, 30KpeMa TOPTOBY 1HOPACTPYKTYPY, i MEPEHIKO/PKAE BUIBHOMY CY/I-
HOIIaBCTBY, €KOHOMIYHIH, 1HIIIH AisnbHOCTI B HopHOMY Ta A30BChKOMY MOpsiX 1 KepueHcbkiii mpoTori.

ITo-npyre, TepopuCTUYHA IisUIBHICTD, SIKA 3adillae iHTEPECH MOPCHKOI IHAYCTpii Ta BHYTpill-
HBOI'0 BOIHOI'O TPAHCIIOPTY, SIK OAHA 3 OCHOBHUX 3arp03 BU3HAYEHUX CyYaCHUM MIXHAPOJHUM IPABOM.
HenpumycTtrme mopyIieHHs iHTepeciB MPOTH MOPCHKOT IHAYCTPii Ta BHYTPIIIHBOTO BOJHOTO TPAHCIIOP-
Ty, Taki Jii HEOOXiTHO PO3YMITH SIK TEPOPUCTHYHA JisIIbHICTB, sIKa 3arPOXKY€e BAXKKMMH HIHPOKOMACIII-
TaOHMMH HaCJIiIKaMH.

ITo-Tpere, He3akOHHA TOPTiBJIS 030pPOEHHSMH Ta TOBapaMH 1 Marepianamu, 10 MOXYTh OyTH
BUKOPHCTaHI A CTBOPEHHS 30poi MacoBOro 3HUILEHHS. BUKOPUCTaHHS MOPCHKHX IIPOCTOPIB IS
HE3aKOHHOI TOPIiBli 030pO€HHAMH Ta TOBapaMM i MaTepiajlaMy, 110 MOXYTb OyTH BUKOPUCTaHI JUls
CTBOpPEHHs 30p0i MacOBOTO 3HHIICHHS, € OJHIEI0 3 HAHOLIBII HEOE3NeYHNX 3arpo3 MOPCHKiil Oe3meri
Ha HalllOHAJILHOMY, pPETiOHaIbHOMY Ta II00aIbHOMY piBHSX. BogHOYac 3000B’13aHHS IIOI0 HEPO3IIOB-
CIOIKCHHS 30p0T MAacOBOTO 3HHUIIICHHS Ta OB’ I3aHKX 13 HEIO TOBAPIB 1 MaTepiaiB nepeadaucHi HU3KOK
MIXKHAPOJIHUX JIOTOBOPIB, Y4aCHHUKAMU SIKUX €, 30KpeMa, BCi epxkaBu YopHOMOpChKOTO periony [3].

ITo-ueTBepTe, HE3AaKOHHUH 00Ir HAPKOTUYHUX 3ac00iB, ICUXOTPOITHUX PEUOBHH, iX aHAJIOTIB UM
IIPeKypcopiB (HAPKOTOPIiBiIA).

ITo-n’site, miparctBo. IlipaTchbki Hanmajau Ha Cy[HA 3arpoXyOTh MOPCBKIii Ge3meli 31 craponas-
HIX 4aciB, CTBOPIOIOYH, 30KpeMa, HeOE3MeKy IS JKUTTS MOPSIKIB, CYJHOILIABCTBA 1 TOpriBii. [lipaTrcTBO
MOYKE TIPU3BOJIMTH JI0 3aru0Oei JIko/IeH, KaillTBa Ta 3aXOIJICHHS MOPSIKIB SIK 3apYYHHUKIB, CyTTEBHUX 300-
1B y TOPTiBJI Ta CyJIHOILJIABCTBI, JOJATKOBUX (PIHAHCOBUX BUTPAT CYTHOBJIACHUKIB, IiIBUIICHHS CTpa-
XOBHX 300piB 1 BUTpAT Ha O€3MeKY, 3pOCTaHHS BUTPAT BUPOOHHUKIB Ta CIIOXKUBAUIB, & TAKOXK 3aIOIisIHHS
KO MOPChKOMY cepenoBuinly. CyqacHOMY MipaTCTBY IPUTaMaHHI BUCOKUI piBEHb OpraHiszalii, BU-
KOPHCTaHHSI HOBITHIX 3pa3KiB 030pO€Hb, 3ac00IB 3BS13Ky 1 TpaHCHOpTy [3].

V¥ moctux, kouTpadanja. Ha nymky 6araTtbox eKcrepTiB, KOHTpabaH1a MOPEM 3aBJIa€ CYTTEBUX
30MTKIB EKOHOMIIII JIep>KaBH, HEJOOTPUMAaHHI HAIXOKEHHS 10 IePKaBHOTO OFOMKETY MOXKYTh CATaTH
COTEHBb MUTBSIPIIB TPHBEHB.

VY choMuX, HeJleralibHa Mirpailis Ta TOpriBiis JroapMu. [IpobiemMu HeneraibHOT Mirpaitii Ta Top-
TiBJIi JIIOOBMHU MPOROBXKYIOTH 3pocTaTh. LI{opoky B YkpaiHy MOPCHKHM LUISXOM NPOHHMKAIOTH Helle-
rajibHi MIrpaHTH, 110 € CYCIIJIbHO HEeOe3MeUHNM SBHUILEM, OCKIJIbKM HeJlerajbHa Mirpaiis Mae TiCHUN
3B'A30K 3 KOHTPaOaHI010, TOPIiBIEIO JIFOAbMU, HAPKOTOPIiBIEI0, TEPOPUCTUYHOO AiSIBbHICTIO, IHIIUMU
TSHKKUMHE 200 0COOITMBO TSDKKUMH 3JI0YMHAMH, & TAKOXK JiecTadlini3ye HalllOHAIBHUI PUHOK mpari [3].

YV BoChMHEX, HE3aKOHHE, HEIIJI3BITHE Ta HEpPeTryboBaHe pudanbeTBo. HaamipHe 1o0yBaHHS BOJI-
HUX OlopecypciB HE Jla€ 3MOTH HaJIarOAWTH HEBHCHAKIMBE PUOAIBCTBO Ta BIUIMBAE HA MOTIPIICHHS
MPOJIOBOJILYOT OE3MEKH Ha HalllOHAJILHOMY, PETiOHAIBHOMY Ta Mo0aibHOMY piBHsX. HezakoHHe, He-
Hi3BITHE Ta HEPETy/IbOBaHE PHOATLCTBO — OJJHA 3 NPUUYUH 3MEHILICHHS 3amaciB BOAHUX Oiopecypcis,
Jerpajanii puOHOro rocrnoAapceTsa sk raiy3i, CTPUMYBAaHHS PO3BUTKY IPHOEPEKHUX TEPUTOPIH.

VY neB’ATUX, 3alOisHHS MIKOAU MOPCHKOMY Ta PIYKOBOMY CEPEIOBHILY, 30KpEMA, SIK PE3Yilb-
TaT MHUpOKoMacTabHol 30poitHoi arpecii Pocilicekoi @enepauii npotu Ykpainu. HeraruBauil Bruius
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Ha MOPCBKE CepelOBUILE BiIOYBaeThCs BHACIIZOK MaHEBPYBaHHs BIHCHKOBUX KOpabmiB i cyneH Pociii-
cpkoi Dezepalii, 3aMycKiB 3 HaJBOAHUX KOPaOiliB Ta MiJBOJHUX YOBHIB PaKeT, BIUIUBY BiANpalboBa-
HOTO TaJINBa, SIKE IMOTPAIlIsi€ B MOPE, IIKOAM JOBKIJUIIO BiJl MiH, IIOTOIICHUX KOpaOIiB 1 30MTHUX paKerT,
pyiiHyBaHHs Tpedii KaxoBebkoi rinpoenekrpocranuii imeHi [1. C. HemoposkHbOT0, a TakoXk XiIMiTHOTO
3a0py/IHEHHS. TOKCHYHUMH PEYOBHHAMH, IO MOTPAIUIIOTH Y MOpPE 31 CTOKaMH, BHACIHIZIOK OOMOBHX
niit Ha cymii. [lle oHUM JpKEpenoM 3arpo3 € BIUIMB CreU(IuHUX pajiiodacToT Ta BIHCHKOBUX IIYMIB
Ha MOpPCHKI Oiosoriuni pecypcu. He3amoBiibHUI eKOMOTIUHMI cTaH A30BCbKOro ta YopHOro MopiB
TAKOXK 3YMOBJICHUIl 3HAUHUM IEPEBULLCHHAM OOCSTY HaIXOIKEHHs 3a0pyAHIOBAJIBHUX PEUOBUH HAJ
ACUMUIALIMHOIO 3JaTHICTIO MOPCHKUX €KOCHUCTEM, 10 MPU3BENO N0 OypXJIMBOIO PO3BUTKY MPOLECIB
eBTpodikarii, 3a0pyIHEHHS MOPCHKHX BOJ, BTPATH O10JIOT1YHOTO Ta JIAHAMIA(GTHOTO PI3HOMAHITTS, CKO-
poUcHHSI 00CATY BOTHHX 010pECypCiB, 3HIKCHHS SIKOCTI peKpealliiHuX pecypciB, BAHUKHEHHS 3arpo3u
310poB’10 HacesieHHss. OCHOBHUMH JDKEpEIaMu 3a0py/IHEHHS € CTOKH PivOK, CTIUHI BOIHU 3 TOYKOBHX Ta
IUQy3HUX OEpPEroBHUX JKEpell, MOPChKI TPaHCIIOPTHI 3acodwu [3].

V necstux, kibep3arpo3u. HasBHI Ta MOTEHIIIIHO MOXXJIMBI SIBUIA 1 YAHHUKH, 110 CTBOPIOIOTH
HeOe3MeKy KUTTEBO BaXKIMBUM HAIlOHAJIBHUM iHTepecaM YKpaiHU y KiOepnpocTopi, MaroTh HEraTHB-
HUI BIUIMB Ha CTaH KibepOesneku Aepxau, kibepOe3neky Ta kidep3axucT ii 00'ekTiB, 30kpeMa, 0B’ s-
3aHHMX i3 TapaHTYBaHHAM MOPCHKOT Oe3MeKn.

VY cBOIO Uepry CiiJ 3BepHYTH yBary, IO MOHSTTS «MOpChKa Oe3meka» c(hOKycoBaHO Ha ITiJBHU-
IICHHI CTaJIOr0 COIiaJIbHO-€KOHOMIYHOTO PO3BHTKY, BiJOOpakae CBOOOIY CYCIIIBHUX Ta MPUBATHUX
oprauizaitiit 1Jisi MpOBEICHHS 3aKOHHHUX 3aXO0JliB, TAKUX SIK 3[IHCHEHHS CyBEPEHHOTO Ta FOPHCIUKIIIH-
HOTO IIpaBa, BUIOOYTKY PECypCiB, TOPTiBIIi, TPAHCIOPTY Ta TYPU3MY, 3BIILHEHHS Bijl 3arp03 UM 30UTKIB
BiJl HE3aKOHHUX i abo arpecii.

Pazom 3 TuM, HEOOX1AHO BIAMITUTH, 1110 Jep:KaBaM HEOOX1JHO 00’ €HyBaTU 3yCHIUII HE TUIbKU
B MPABOTBOPUIiii, a i Yy TPaBO3aCTOCOBYIH MPAKTHIN Ha MiXKHApOIHOMY piBHI. [IpuMiTHI i eeKTUBHI
B I[bOMY BiJIHOIIICHHI JBOCTOPOHHI MiXkJIep>KaBHi yrojin. 3a JIOMOMOTO TaKUX JOKYMEHTIB MOXe OyTH
OpraHi30BaHO B3a€MOBHUTIJIHE CIIBPOOITHUIITBO MK OUIBIN 1 MEHIII PO3BUHEHUMH B Tajy3i MOperuia-
BaHHs KpaiHamu. Tako)X MOKIIMBI CHUTBHI il 1100 HaBIraIiitHOT Ta 1HIIOT OpraHi3amiiHOi 10MOMOTH
MOpSKaM, 5IKi nepeOyBaloTh y TEPUTOPiaIbHUX BOJAX BIAMOBITHUX AEPiKaB.

B ymoBax paaMKaJbHHUX 3MiH I€OHNOJIITUYHOI, BOEHHO-IIOJNITUYHOI Ta €eKOHOMIUHOT 00CTaHOBKU
y CBITI, JUIS HAIIOI IepKaBU BHHHKIIA TOTpeOa B OHOBIEHHI MOPCHKOT TOKTPHHH YKpaiHU Ha Iepiof 10
2035 poky, 3atBepmxeno [ToctanoBoro Kabinery MinictpiB Ykpainu Big 07 sxoBTHs 2009 poky Ne 1307,
sIKa BH3HAYA€ CTPATETii0 Ta OCHOBHI HAIIPSMH MOAANBIIOTO PO3BUTKY YKPAiHH SIK MOPCHKOT JIepIKaBH.

Tak, y JIOKTpHHI HaBeJCHA XapaKTEPUCTHKA CYy4acHOTO CTaHy c(epu MOPCHKOT isIIbHOCTI, BU-
3HAYEHO HAIIOHAJbHI iHTepecH YKpaiHHM Ha MOpi, OKPECICHO 3arpo3u HallioHaJbHIN Oe3meni y cdepi
MOPCBKOT JisTIBHOCTI, 03HAYEHO METY, IPUHIUIY 1 HAIPsIMU peatizauii [ep>kaBHOI MOPCHKOT MOMITHKH,
nepen0aueHo PO3BUTOK MOPCHKOT iHAYCTPil uepe3 BIIPOIKEHHS 1 PO3BUTOK TOPTOBEJILHOTO MOPEILIaB-
CTBa, PO3BHTOK IIOPTOBOI AISUTBHOCTI, BIAPOIKEHHS CyTHOOYTyBaHHS, PO3BHTOK PHOHOTO TOCIIOmap-
CTBa, BUJOOYBaHHS 1 TPAHCIIOPTYBAHHS CHEPropeCypCiB, BAKOPUCTAHHS IHIINUX PECYpCiB MOps, SIKi HE
HaJIeXKAaTh JI0 BOAHUX OiopecypciB [4].

O3HaueHO HAIPSIMU PO3BUTKY BIHCHKOBO-MOPCHKOI JisUIBHOCTI Yepe3 MPOTHII0 arpecii, 3a0e3-
HIe4eHHs 000POHHU 3 MOPsI, PO3BUTOK iH(GpacTpyKkTypu 0a3yBanHs BilicbkoBo-Mopcbkux Cuit 30poiHIX
Cut Ta Mopcebkoi 0xopoHH JlepaaBHOT IPUKOPAOHHOT CIIy»k01 YKpainu Ta ii BiTHOBICHHS B ABTOHOM-
Hilf Pecrry6mini Kpum miciist moBepHEHHS TUMYAaCcOBO OKYIIOBAHOI TEPUTOPIT MiJ] 3arajbHy IOPUCIUKIIIIO
VKpaiHu, pO3BUTOK CHCTEMH yrpaBiiHHs BilicbkkoBo-Mopcerkux Crin 30poiiaux Cui Ta MopcebKoi 0xo-
ponu Jlep>kaBHOT IPUKOPAOHHOT CITy>KOM YKpaTHH, 3MIIlHEHHs cul 1 3ac00iB BilickkoBo-Mopchkux Ct
30poitaux Cui Ta Mopcbkoi 0xopoHu Jlep:kaBHOT PHKOPAOHHOT CiTy:k0U YKpaiHu B A30BCHKOMY MOPI.

STk 3a3HaYA€THCS y pO31LTI «3arpo3u HallioHAIBHIM Oe3neli y cdhepi MOPCHKOT NisIIBHOCTI» OHOB-
nenoi Mopcbkoi 1oKkTpuHHE YKpainu Ha nepiox 1o 2035 poky, akTyalbHUMU 3arpo3aMy HalliOHAJIBHIN
6esneni y cdepi Mmoperkoi AistbHOCTI € 1ii Pocilichkoi @enepanii (BkIroyaro4u il OKymaniiHOi aaMmi-
HicTpanil) K IepKaBH-arpecopa Imoj0 JecTadiizarii 00cTaHOBKH B A30BO-UOPHOMOPCEKOMY peTioHi
i3 3aCTOCYBaHHAM 1H(POPMAIIIHOTO, TOTITHYHOTO, EKOHOMIYHOTO Ta BIICHKOBOTO BILIHMBY, CIIPSIMOBaHI
Ha JICTITUMI3AIiF0 TUMYacOBOI OKymallii TepuTopii YKpaiHu, BTpary CyBEpEHHHUX IpPaB i FOPHCIUKIIT
VYkpainu B ii BukitouHiit (MOpchKiil) eKOHOMIYHIN 30Hi, & TAKO)K BU3HAHHSI CBITOBOIO CITIJIBHOTOK HO-
BOTO TEPUTOPIATIBHOIO PO3MOALTY Ta OCATaHHS HA HAIL[IOHAJBHI iHTepecH YKpaiHu Ha MOPi.

Kpim Toro, nepez[6a'{aeTLc>1 BIJTHOBJICHHSI CHCTEMH MIJIFOTOBKU KaJpiB, MEpeopieHTallis Biii-
CbKOBOTO Ta BIHCHKOBO-TEXHIYHOIO CHiBPOOITHHULTBA i3 cXifHoro Bexropa (Pocificbka ®ezepais) Ha
saxigauii (HATO i €Bponeiichkuii Coro3), pO3BUTOK HAYKOBO-TEXHIYHOTO MOTEHIIIATY, TPUMOPCHKUX
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PperioHiB, MOPEroCcnoNapchkoi iSUIBHOCTI Y MPUMOPCHKUX PErioHax, TYPUCTUYHUX 1 peKpeauiiHo-03-
JIOPOBUHX TOCITYT, KPYi3HOTO CyTHOIUIABCTBA, MIXKHAPOIHOTO Ta MIKPETIOHAIBFHOTO CIIiBPOOITHUIITBA,
a TaKO)X BU3HAYCHO €KOJIOT1UHI aCMIEKTH PO3BUTKY MPUMOPCHKUX PETIOHIB.

Takox, BayKJIHBUM aCIICKTOM € YiTKO BUIIMCAHHI PO3IIOALT TaK 3BaHOTO IIMBLUTLHOTO T4 BOEHHOTO
Harpsamy peopMyBaHHS MOPCHKOT ClIpaBU YKpaiHH.

Ile mae 3Mory croiBaTHCs, 110 HAPEIUTi iHTepecH Ta iHIIiaTUBYU, 110 BUCJIOBIIOIOTHCA Y IIPU-
MOPCBKUX perioHax YKpaiHH, OyIyTh «IIO4yTi». AJDKe 3a BCiX YaciB JAepiKaBH, PO3TalIOBaHI HA MOp-
CbKOMY a00 OKEaHCHKOMY y30epeki, BU3HAYAIH BIACHY MOPCHKY AiSUIBHICTH OJHUM 3 TOJIOBHUX ITIPio-
PUTETIB BHYTPIIIHbOI Ta 30BHIIIHBOI MOJITUKY.

Buxonsun 3 MibKHApOIHUX JOTOBOPIB y cdepi 3abe3mnedeHHs: 0e3MeKH MOPCHKOTO CY/THOILIAB-
CTBa, MOXKHA 3pOOUTH BUCHOBOK, 1110 3a0€3MeYeHHs TPAHCIIOPTHOI (MOPCHKOI) OE3IEKU CTAHOBUTH He-
00XiJJHY YMOBY y4acTi YKpaiHH y CBITOBIH MOPErocrnonapchKii MisutbHOCTI. 3rinHo 3i ¢T. 94 KonBeHil
OOH 3 mopcekoro mpasa 1982 poky [5] koxkHa Aeprkasa IOAO CyAEH, sKi IUIABalOTh Mif i mpanopom,
B)KHBAE HEOOXITHHUX 3aXOMiB JUIs «3a0e3NedeHHs Oe3MeKn Ha MOPI».

3 METO 3axHCTy iHTepeciB YkpaiHu Ta ii rpoMajisiH, MiATPUMaHHS MIKHAPOIHOTO MUPY 1 0e3-
nekn (hopmyBaHHs 30poitHux Crir YKpaTHI MOXKYTB ONEpaTHBHO BUKOPHCTOBYBATHCS 32 MEXKaMHU TSPHU-
Topil YkpaiHu BiJMOBIAHO 10 3arajibHOBU3HAHKUX MPUHIIMIIIB 1 HOPM MI>KHAPOJHOTO MpaBa, MiXKHAPO/I-
HUX J10roBopiB Ykpainu. IIpaBoBo10 OCHOBOIO [UIst HECEHHS CIIy>KOU BiiCHKOBUMH KOpaOisiMu YKkpaiHu
e [TosnoxxeHHs po kopabebHy ciyx0y y BiificbkoBo-Mopcebkux Cuitax 36porinux Cuit YkpaiHu 3aTBep-
IDKeHO HakazoM Minictpa oboponu Ykpainu Big 25 muctomana 2003 p. N 415.

BucHoBku. 3BiJcH, BU3HAUUMO CKJIAJIHI Ta 6araTorpaHHi MIUTaHHA, B YMOBAX IOPYLIEHHS TepU-
TOpiaJIbHOT HITICHOCTI NUISIXOM MOIIUPEHHS arpecii y MPUMOPCHKHUX PerioHax, BHYTPILIHIX MOPCHKUX
BOJIAX 1 TepUTOpiaIbHOMY MOPi YKpaiHU 11010 OXOPOHU IiJBOIHOIO IPOCTOPY B MEXKAX MOPCHKUX IIPO-
CTOPIB 3 HAI[IOHAJILHO-TIPABOBUM PEKUMOM YKpaiHU.

ITo-nepiue, CyBepeHITET 1 IOPUCIUKILIS HAJl TEPUTOPIAIbHUM MOpeM. YKpaiHa, K IpudepexHa
neprkasa, BianosigHo 1o Konsennii OOH 3 Mopcekoro mpaBa 1982 poky, Ma€e CyBepeHITET Hall TepH-
TOpiaJIbHUM MOpEM Ha BijicTaHi 12 MOpChKHX MWJIb BiJ OeperoBoi JiHii. [le Bkitouae i KOHTPOIb 3a
iBOJHUM IpocTopoM. BoaHouac, BiinoBiqHO 10 3a3Ha4eH0i KoHBEeHIIi1, iIHO3eMHI CyZiHa MalOTh IIPaBoO
MHPHOTO MPOXOY Yepe3 TePUTOpialibHE MOPE, 1110 1HO/I MOXKE CTBOPIOBATH MPOOIEMH ISl €(PEKTUBHO-
IO MOHITOPHHTIY Ta OXOPOHH Hi/IBOAHUX PECYPCIB.

To-apyre, npoOiiema He3aKOHHOT isUTbHOCTI. J[0 HE3aKOHHUX i y TiIBOJJHOMY HPOCTOPi MO-
XKYTb BIIHOCHUTHCS HeJleTalbHUI MPOMUCEN, HE3aKOHHUH BHI0OYTOK NPUPOAHUX pecypciB (30Kpema,
ra3y i HaTu), a Takox BiliCbKOBI Aii, Taki K IIMUTYHCTBO a00 BCTAHOBJIEHHS IIJABOAHUX 00’ €KTIB.
VYkpaina 3000B’s13aHa 3a0€3MEUUTH TOTPUMAHHSI MKHAPOTHUX MPABUII Ta 3aXUCTY CBOIX IHTEPECIB, ajie
L€ YCKIIaJHIOEThCS uepe3 koHGIKT 3 Pocilicekoro ®enepaliieto, sika 31iHCHIOE HE3aKOHHY OKYIALil0
YaCTUHH YKPATHCHKOT MOPCHKOT TEpUTOPii, 30kpema B HopHOMY MOPi.

ITo-TpeTte, pe>KUM OXOPOHU MOPCHKOTO CEPEAOBUIA. BakIMBUM acrIeKTOM BUKOPUCTaHHS Pecyp-
ciB MOpSI, € 3aXHCT €KOCHCTEMH MOPCHKOTO CepeloBHINa. MiKHApOJHE IPaBO BCTAHOBIIOE 00OB’SI30K
JICprKaBH 1010 3ar100iraHHs 3a0py/IHEHHIO MOPSI Ta MIITPUMKH €KOJIOTIYHOT piBHOBaru. BogHouac, iHTeH-
CHBHA rOCIIOAAPChKA ALSUIbHICTD (TPAHCIOPTYBAHHS €HEPrOPECYPCiB, MOPCHKI IIAT(OPMU) MOXKE IIPU3BE-
CTH JI0 KOJIOTIYHHX 3arpo3. YkpaiHa, yepe3 cBoe reorpadivyHe po3TairyBaHHs, Ma€ 0OMEKEHI MOXKITHBO-
CTi JUIsl MOHITOPUHTY CTaHy MOPCBHKOTO CEPEIOBUIIA Uepe3 HeCTauy pecypeiB 1 TEXHIYHUX 3ac00iB.

ITo-yerBepre, Oe3meka B KOHTEKCTI BilichkoBoi arpecii. ITicis anekcii Kpumy Pociiicbkoro ®e-
nepartieto B 2014 potti, 0XopoHa MOPCHKOTO MpocTopy YopHOTO i A30BCHKOTO MOPIB CTaa I CKIIaI-
nimoto. Pocilicbka @enepauis Minirapusysana KpuM 1 npuienii MOPCbKi IPOCTOPH, 110 CTBOPIOIOTH
3arpo3y JiJIsl MOPChKOT Oe3rnekn YkpaiHu.

Otxe, YkpaiHa CTUKAa€Tbes 3 OararbMa BUKIMKAMU I1iJ] 4aC OXOPOHH MOPCHKOTO IIPOCTOPY, 30-
Kpema uepes arpecito 3 00ky Pociiicbkoi Denepaliii, HeZ[0 CKOHAIICTh MEXaHI3MIB KOHTPOJTIO Ta 3a0e311e-
YEHHSI MOPCBHKOT O€3IEKH, & TAKOXK BUPILICHHS POOJIEM €KOJIOTTYHOT0 XapaKkTepy TOLIO.

Bracninok TuM4acoBoi okymaiii Pociiicekoro ®enepanicro mpuOepeKHUX TEPUTOPIN HAIIOl
JeprkaBH, YKpaiHa mo30aBieHa MOXKIJIMBOCTI BUKOPHUCTOBYBAaTH 3HAUHY YaCTHHY CBOTO BiliCBKOBO-MOD-
CHKOIO MHOTEHIialy, HallioHanbHOro MaifHa. Oco0aMBO Lie CTOCY€TbCs 1H(PPACTPYKTYPU MOPCHKOIO
TPAHCIOPTY Ta eHepreTUKH Ha 1menbdi YopHoro i A30BCHKOTO MOPIB, CHCTEMH MOPCHKOI OCBITH 1 Ha-
YKH, BUKOPHCTaHHS HAJArOXKCHNX SKOHOMIYHHUX 3B’S3KIB MK MiAIIPHEMCTBAMH, @ TAKOXK ITPOBAUTH
MOPEToCIOAAPCHKY AiSUTBHICTD Y MPUIIETIINX BOJAX IO THMYACOBO OKYIIOBAHOI TEPUTOPIi YKpaiHH.

VYpaxoByroun BUKJIaJeHE, MOJKHA IiHTH HACTYIHUX BHCHOBKIB, 110 Bi eheKTHBHOCTI peaizamii
Jep’KaBHOT MOPCHKOI MOJIITUKY 3aJIeKaTh CYBEPEHITET 1 TepUTOpiaJibHA LiNICHICTh YKpaiHu, I eKOHO-
MiYHa Ta EHEePreTHYHa HE3AJICHKHICTh, CTAINH PO3BUTOK Ta IHTErpallis B €BPOATIAHTUYHMIT MOJITHY-
HUIi, eKOHOMIYHUH, TIPABOBHH 1 O€3MIEKOBHI MPOCTIp.
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TEOPETUKO-IIPABOBU AHAJII3 KIGEPCYBEPEHITETY I BUKJIUKH
MIZKHAPOAHOI'O AAMIHICTPATUBHOI'O ITPABA

THEORETICAL AND LEGAL ANALYSIS OF CYBERSOVEREIGNTY
AND CHALLENGES OF INTERNATIONAL ADMINISTRATIVE LAW

VY crarTi po3mIsIaeThesl HOPMATHBHO-TIPABOBHIA 3B’ 130K MK KiOEPCYBEPEHITETOM 1 MbKHA-
POIHMM aIMiHICTPATHBHUM IIPaBOM, 30CEPEDKYIOUHCH HA PETYIATUBHUX MpoOIeMax, OB’ si-
3aHHX 3 KOHTPOJILOBAHUMU JIEPKaBOIO KiOepoIeparLisiMi Ta 3aXUCTOM KPUTHYHOT iH(pPacTpyK-
Typu. BuxopucroByrouu nopiBHsubHU aHani3 Criomyuenux IlItaris, @panuii Ta Himeuunnu,
JIOCITIDKEHO TPaBOBI CKIIATHOCTI, TTOB’sI3aHi 3 Y3rODKEHHSM HAIIOHATBLHOTO KibepcyBepeHi-
TETy 3 MDKHAPOIHO-ITPABOBUMH 3000B’SI3aHHSIMH BiJIITOBITHO 10 8IMiHICTPATUBHOIO 3aKOHO-
JIABCTBA, SIKI PETYITIOIOTh TPAHCHAIIIOHATIBHY KibepOe3reky. KoHtiernris kibepcyBepeHiTery, 1o
IPYHTYETBCS Ha JICPXKABOLICHTPHYHIN MTPABOBIi JOKTPHHI, TO3BOJISE JCprKaBaM 3aTBEpIIKyBa-
TH CyBEpEHHY BJIaJly Ha/l BIANOBIIHUMH KibepripocTopamu. OHaK el IPUHLMIT Aeati Oitb-
1Ie CyIepeunTs No0ani3oBaHiil Ipupoi KibeprpocTopy, Ae Kibeponepatlil 4acTo BUXOIATH 3a
MeKi HalllOHAJIbHUX KOPZOHIB, YCKJIAJHIOIOUM 3aCTOCYBAHHSI TPAJAULIHHOIO aAMIHICTPAaTUBHO-
10 rpasa. Y [IbOMY KOHTEKCTI JIOCITI/DKSHHS PETeIbHO BUBYAE aiMiHicTparkBHI konieken CIIIA
(30kpema, Poszmin 5 Konekcy Crionyuenux [1Tarie 1 DenepasbHuil 3aK0H PO MOJICPHI3ALIIO
iHdopmariitHoi 6e3nexn), Opanii (30kpema 3axoH Ne 2018-607 110110 Oe3eku crpas i crc-
tem) d'information) Ta Himewunnu (3 akuentom Ha IT-Sicherheitsgesetz Ta OcHoBHOMY 3aKOHi
DeneparusHoi Pecrryoniku Hivmeuunnu), 11100 3’siCyBaTH pi3Hi HOPMATHBHI MiXOAH 10 Kibepo-
riepariiii Ta 6e3rneKy KpUTHIHOI iHPPaCTPYKTYpH.

Orxe, aHami3yroun perynstopHuid pexnm CIIA, sxwuit 30cepe/keHH Ha HaIlio-
HaJbHY Oe3meky, a paHIlist OpieHTOBaHA 11010 rapMOHi3allii B pamkax J[upektusu €B-
poreiicbkoro Coro3y npo MepexeBy Ta iHpopMmariiiiny 6e3neky (NIS). Himeuunna Bui-
JIsie IBOPIBHEBUH MIZIXiJ IOJI0 PETYIIIOBaHHS Ha (peepaibHOMY Ta 3eMEJIbHOMY PIBHSIX.

Oco0nuBy yBary HpuAiIeHO (parMEHTAIi0 aIMiHICTPaTHBHOI FOPHUCIPYACHIIT B
ynpaBiiHHI KiGepcyBepeHiteroM. IIpoaHainizoBaHO, NPaBOBI HACHIAKM HOPMATHBHHUX
PO301XKHOCTEH 3riTHO MDKHAPOIHOIO 1 aAMiHICTPAaTUBHOIO IIpaBa, a TakoxX bynamemir-
ChKOI KOHBEHINI Mpo Kibep3iourHHICTh Ta pesonmonii [eHepanbaoi Acambnei OOH
o0 KibeprpocTopy. BU3HaueHO CYTHICTH MIXKHAPOIHOTO aMIiHICTPATHBHOIO IPABO,
110 HEOOXITHO Y3TOUTH CTPYKTYPY IIONO KiOepperyntoBaHHs, 3HAYHI MPABOBI JTHIICMH
BUHHKAIOTh Yepe3 Pi3HI TIYMa4yeHHs BIIMOBINAIBHOCTI JICpKaBH, FOPUCAUKIIHHUX 00-
MEKEHb Ta EKCTEPUTOPIATBHOTO 3a0€31eueHHs JOTPUMAaHHS KiOepHOPM.

CrarTs npucBsiueHa OLIBII Y3rO[PKEHOMY IIIXOMy A0 Kibeponepaliil y paMmkax Mix-
HApOJHOTO aJMIHICTPAaTUBHOTO MpaBa, SIKMH ¢(eKTHBHO BU3HAYAE IHTEPECH HAIIOHATb-
HOi 0Oe3MeKH 3 KOJEKTUBHUM IMIIEpaTHBOM 3aXHCTy II00ANIbHOTO KibeprmpocTopy. AB-
TOPHU TPONOHYIOTH BH3HAYUTH HOPMATUBHO-NPABOBUX aKTaxX TPAaHCHAIIOHAJBHI peail
KibepOe3neku s TOCHICHHS JICPKaBHOTO CYBEPEHITETY.

Knrwuosi cnosa: xibepcyseperimem, MidcHapooHe i aOMiHicmpamueHe npaso, Kioe-
ponepayii, KpumuyHa inppacmpykmypa, 0pucoOuKyiiura gpaemenmayis, mpaHcHayio-
HanvbHa Kibepbesnexa.

The article examines the regulatory relationship between cyber sovereignty and
international administrative law, focusing on regulatory issues related to state-controlled

© HAKOHEYHA [.B. — 1oKTOp IOPUIUYHUX HayK, TOLEHT, Ipodhecop KadeIpH 3araIbHOIPaBOBHX
mucimrutia (HartionansHa akagemist City»x0u 6e3neku Ykpainn) https://orcid.org/0000-0001-9405-4621

© BOHJAPEHKO C.10. — ¢axiBerp kadeapn TEXHOJOTIH 3aXUCTy KiOeprpocTopy LEHTPY Kidep-
6esnexn (Harionanbha akanemist Cityx6u 6e3niekn Ykpainu) https://orcid.org/0000-0001-8328-5117
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cyber operations and the protection of critical infrastructure. Using a comparative
analysis of the United States, France, and Germany, the legal complexities of reconciling
national cyber sovereignty with international legal obligations under administrative law
governing transnational cyber security are explored. The concept of cyber sovereignty,
based on a state-centric legal doctrine, allows states to assert sovereign authority over
their respective cyberspaces. However, this principle is increasingly at odds with the
globalized nature of cyberspace, where cyber operations often transcend national
borders, complicating the application of traditional administrative law. In this context,
the study scrutinizes the administrative codes of the United States (in particular, Title 5 of
the United States Code and the Federal Information Security Modernization Act), France
(in particular, Law No. 2018-607 on the security of affairs and systems) d'information)
and Germany (with an emphasis on IT-Sicherheitsgesetz and Basic Law of the Federal
Republic of Germany) to clarify different regulatory approaches to cyber operations and
critical infrastructure security.

So, analyzing the US regulatory regime, which is focused on national security, while
France is oriented towards harmonization under the European Union's Network and
Information Security (NIS) Directive. Germany has a two-tiered approach to regulation
at the federal and state levels.

Special attention is paid to the fragmentation of administrative jurisprudence in the
management of cyber sovereignty. The legal consequences of regulatory differences
according to international and administrative law, as well as the Budapest Convention
on Cybercrime and the resolutions of the UN General Assembly regarding cyberspace
are analyzed.The essence of international administrative law has been determined, and
it is necessary to harmonize the structure of cyber regulation, significant legal dilemmas
arise due to different interpretations of state responsibility, jurisdictional limitations and
extraterritorial enforcement of cyber norms.

The article is devoted to a more coherent approach to cyber operations within the
framework of international administrative law, which effectively defines national security
interests with the collective imperative to protect global cyberspace. The authors propose
to define the transnational realities of cyber security in regulatory acts to strengthen state
sovereignty.

Key words: cyber sovereignty, international and administrative law, cyber operations,
critical infrastructure, jurisdictional fragmentation, transnational cyber security.

IocTranoBka npo6semu. [TommpeHHs Kibep3arpos i Bce OiibIa 3aJeKHICTh BiJl UPPOBOT iHO-
PACTPYKTYpPH TIOCHIIMIIM BOXKIIMBICTh JIEPKABHOTO CYBEPEHITETY B KiOEPIPOCTOPI, TOPOTUBIIHN JTOKTPH-
HY KiOepCyBepEeHITETY, 3a KO JACPIKaBH 3asIBISIFOTH PO KOHTPOIIb HAJl CBOTMH HalliOHATbHUMU KiOep-
JioMeHaMu. JlaHa KOHIIETIIis, 1[0 PO3BUBAETHCSI, CTBOPIOE CEPHO3HI MPOOIEMH B paMKaX Mi’KHAPOIAHOTO
aIMIHICTPAaTHBHOTO MpaBa, 30KpeMa, OCKIIBKH JIepKaBH OCpyTh y4acTh Y KOHTPOIbOBAHHUX ACPKABOIO
Kibepomnepanisx, [Ki 4acTo IepeTHHAIOTLCS 3 IpoOIeMaMu I100anbHOI KibepOe3neKy Ta 3aXUCTy KpH-
TUYHOI 1H(QPACTPyKTypH. BHyTpimIHIA TpaHCHAIiOHANEHUN XapakTep Kibepomepauiii y moeqHaHHI
3 II00aTBEHOI0 B3a€EMOIIOB SI3aHICTIO KPUTUYHO BXKJIMBUX CUCTEM YCKIIAIHIOE TPAAMLiiHI mapagurMu
aJIMIHICTPATUBHOTO YIPABJIHHS, CTBOPIOIOYN MPABOBY TPSICOBHUHY Ha MEPETHHI CYyBEPEHITETY, FOPHC-
JIUKIT Ta TPAaHCHAI[IOHAIBHOTO PEryJIFOBaHHS.

B ocHoBI 11i€i Ipo0eMu JeKUTh IPOTUPIYUS MK HalliOHAIEHOI0 HOPMAaTUBHOIO 0a3010, sIKa Ha-
JIa€ TIPIOPUTET JeP)KaBHOMY KOHTPOJIIO 32 KiOEpIisUIbHICTIO, Ta MI>KHAPOAHO-TTPABOBHUMHU 3000B’ sI3aH-
HSIMH, CIIPSIMOBAHMMH Ha BCTAHOBJICHHS €IMHOTO II00ANBLHOTO MiAXOY 10 KibepOe3neku. 30kpema, aj-
MiHicTpaTuBHO-TIpaBoBa 0aza B Criomyuennx lItatax, ®panmii Ta HiMeuaunHi nmpornoHye pi3Hi migxoan
JIO PETYJIFOBaHHS KOHTPOJILOBAHUX JICPIKAaBOIO Kibeporepalliii Ta 3aXUCTy KPUTHYHOT IHPPACTPYKTYPH,
10 BiIoOparkae MUPIILY IOPUCTIPYACHIIINHY (pparMeHTaitoo y cdepi KibepynpaiiHHS.

Hamnpuknaz, y Cnonydenux [Irarax Binnosiaxo 1o Posainy 5 Kogexcy CIIIA ta ®enepanbHoro
3aKOHY TIPO MOJICpHi3allito iﬂ(popMauiﬁHO’i oesneku (FISMA) BHKOPHCTOBYETBCS MOJIEIID, Opi€eHTOBaHa
Ha HALIOHANbHY O€3IIEKY, 3TiAHO 3 SIKOIO (enepalbHuii ypsia 3aiHcHIoE IIMPOKHI KOHTPOITb HaJl 3aX0/a-
Mu KiGepOesIeKu sk [l AepKaBHUX, TaK 1 Uls IPUBATHUX OPraHi3alliil. y KpUTHUHIH iHppacTpyKTypi.
OpnHak 11 aIMiHICTpaTHBHA CTPYKTYpa BUKJIMKAE 3HAYHI IPABOBi 3aHETTOKOEHHS IIOJ0 EKCTEPUTOPiab-
Horo BBy Kibepormepaitiii CIIIA, 0coGIMBO TOMY, 1110 BOHH CTOCYHOTHCS TPAHCKOPJIOHHHUX TOTOKIB
JIaHKX 1 0araToHalliOHAIBHUX KOPIOpaTUBHUX akTopiB. Kpim Toro, perysistuBauii peskum CIIIA gacto
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CyHepeduTh MDKHAPOIHUM JI0TOBOPaM, TakuM sk bynanemTcbka KOHBEHLS PO KiOep3nounHHICTb, Ae
30epiraroThCs MUTAHHS EPEBUILICHHS FOPUCIUKIIT Ta CyNePEUINBUX PETYIITUBHUX 3000B’A3aHb.

Ha nporuBary 1boMy, ynpasiints Kibepoesnekoro y @paHuii TiCHIIIE y3rofxKy€eThCs 3 HaIHALl-
OHAJBFHOI0 HOPMAaTHBHOIO apXiTeKTyporo €Bporneiicbkoro Corody. 3akon Ne 2018-607 npo Oe3mexy j1o-
CIJIIJKEHB Ta CUCcTeM iHpopMarlil, sikuit Tpancnionye Jupekruy €C npo Oesrneky Mepexi Ta iHpopmariii
(NIS), Haknamae cyBOpi afaMiHICTpaTHBHI 3000B’s13aHHSI HA ONIEPATOPIB OCHOBHUX MOCIYT 1 MOCTaYallb-
HUKIB IUQpOBUX mociyr. He3Baxkaroun Ha Te, 10 Il MOJIEIb CIPSIMOBaHA Ha TapMOHI3AI0 TPaBUII
kibepOe3neku B €C, BOHA CTBOPIOE JBOPIBHEBY HOPMATUBHY CTPYKTYDY, 5IKa, 3 OAHOTO OOKY, NiATPUMYE
€BPONENUCHKUI MPUHIUT IIM(YPOBOrO CYBEPEHITETY, a 3 IHIIOrO — YCKJIAAHIOE HOro 3aCTOCYBaHHS 0
cy0’€exTiB, gKki He BXoAATh 10 €C. y TpaHCKOPIOHHHX Kibepomeparisx. Hampyra mix JOTpHMaHHAM
@panmieto qupextus €C Ta ii 30008’ 13aHHAMH 3T1IHO 3 IIMPLIIMMH Mi>KHAPOTHO-TIPAaBOBUMHU PaAMKaMHU,
takumu ik Pesomronii ['enepanbroi Acam6iei OOH om0 kiGepOesneku, € MpUKIaaoM FOpPHITUYHUX
po0JieM, sIKi BAHUKAIOTh NPY 30aJ1aHCyBaHHI HAI[IOHAJILHUX PETYJISITUBHUX IMIIEPATUBIB 13 MIDKHAPO/I-
HUM a/IMiHICTPATHBHUM IIPABOM.

Himeuunna, 3i cBoro 0oky, nie 3rigHo i3 3akonom mpo Oesnexy IT (IT-Sicherheitsgesetz) Ta
aJIMIHICTPaTUBHUMM IOJIOKEHHAMH, BUKIaJeHUMU B OcHOBHOMY 3akoHi dDenepaTUBHOL Pecny6ni1<1/1
Himequnna. Tlinxin Himedunsu 1o peryinopants KibepOesneku, He3Bakar0un Ha Te, 110 BiH HaJiHHuii
Ha HalliOHAILHOMY PiBHI, BifoOpaxae wmpuly (eaepanicTCbKy CTPYKTYPy HiMELBKOIO yNpaBiliHHS,
CTBOPIOIOYM JOJATKOBI CKJIAQIHOCTI y y3TOUKEHHI PeriOHaJIbHOT MOMITHKH KibepOesneku 3 denepaib-
HOMO crcTeMoro. L5 nereHTpanizoBaHa MoieIb CTBOPIOE ITPOOJIEMH ITifl 4ac BUPIIICHHS Kibeponepariid,
SIKi HalllJIeHi a00 BIUIMBAIOTh Ha KPUTHUHY iHQPACTPYKTYpy 3a MexaMu KopaoHiB Himeuunnu, ocobmu-
BO B CBiTJIi 3000B’s13aHb HiMeuunHy B paMKaxX MIXKHApOJHUX iHILIATUB i3 KibepOe3neku Ta 3araabHOro
perniameHTy 3axucty naHux €spormneiicbkoro Coro3y (GDPR), sikuii Hakanae aaAMiHICTpaTUBHI BUMOTH
Ha TPAHCKOPJIOHHI JIaHi. 3aXHCTY.

TakuM 4uHOM, (pparMeHTaIlisl FOPUCIUKINI, oYeBHIHA B Mojensx kiOepynpapninas CIIA,
Opannii Ta HiMequuHH, MiKpecIroe 0OMEXEHHS iCHYH0UOT0 Mi>XKHAPOHOTO aIMIHICTPAaTHBHOTO MpaBa
B €()eKTHBHOMY PEryJIOBaHHI KOHTPOJIBOBAHUX JICPIKABOIO Kibeporneparliii 1 6e3nekn KpuTHaHOoi iHdpa-
cTpykTypu. Lli HOpMaTHBHI pO301KHOCTI IPU3BOIATE 10 HEBUPIIIEHUX IPABOBUX MUTAHb 10RO 00CSTY
BIJIITOB1IAILHOCTI AePIKaBH, EKCTEepPUTOPIAILHOTO 3aCTOCYBaHHS a,Z[MiHiCTpaTI/IBHI/IX 3axo;[iB Ta MOXKJIH-
BOCTi BUKOHAHHSI MDKHAPOJHUX HOPM Iepe]l 00IMYUsIM BUMOT HAL[OHATIbHOTO CyBepeHiTeTy. OCKinbKy
Kibep3arposu HpOOBXKYIOTh 3DOCTATH, HEaIeKBATHICTh IOTOYHOI aAMiHiCTPaTUBHO-TIPaBOBOI 6a3H JUist
BUpILLICHHS TNI00ATBHOTO BUMIpY KiOepOe3MeKkH cTae BCe OLIbII OYSBHIHOKO.

OTxe, aHaJTI3yI04X MPABOBI TUJIEMH, SIKI BUHHUKAIOTh Yepe3 CyINepedsIiBl HOPMATHBHI 1 IXOH
JI0 KiOepCyBEpEHITETY, 30CEPE/DKYIOUNCh HA TOMY, SIK MDXKHAPOJIHE a/IMIHICTPATUBHE MTPABO MOXKE MPH-
MHUPHUTU KOHKYPYIOUi iHTEpecH Iep>KaBHOIO KOHTPOJIO Haj KibepomepalisiMu 3 00O0B’SI3KOBUM 3aXU-
CTOM KPUTHYHOI 1H(GPACTPyKTypH B INI0OAIBHO B3a€MOIIOB’s13aHOMY KiGepcepenosuiui. Cruparounch
Ha TeMatuuHi gociimkeHHs Cronydenux LrariB, ®@panuii Ta HiMmewurnny, y wiil cTarTi po3misaaTH-
MYThCsl HOPMATUBHI KOH(IIIKTH MiX HAI[lOHAJILHUMH aJMiHICTPATUBHUMHE KOJCKCAMH Ta MI>KHAPOTHH-
MH paMKaMH KibepOe3NekH 3 METO BU3HAYCHHSI LLISXIB 10 OLIbII Y3TOAKEHOT0 Ta FOPHIHIHO OOIPyH-
TOBAHOTO MiAXOMY 10 K16eppraBJIlHH}I

AHaJti3 oCTaHHIX J0CTiKeHb Ta nybikaniii. 1) I/Iopr Kammepxodep [Jorg Kammerhofer],
BiZIOMHUI CBOEIO POOOTOIO HA/l IPUHIUIIAMY MI>KHAPOJHOTO aAMIHICTPAaTUBHOTO [IpaBa Ta HOro 3acTocy-
BaHHSM y Pi3HHX KOHTEKCTaX, BKIIIOYaloun KibepHeTHuHe mpaBo; 2) Camanrta beccon [Samantha Besson],
BUCHHH-IOPHCT, SIKa JTOCIHIAMIA TIEPETHH MIKHAPOIHOTO MpaBa Ta aJAMiHICTPaTHBHOTO TpaBa, 30cepe-
JUKYIOUHMCh Ha PETYJISATHBHIN MPAKTUIl Ta HACIIIKaX sl cyBepeHitery; 3) [aniens Aiipnann-Ilaiinep
[Danielle Ireland-Piper] 3aiiMaeTbest JOCHIKEHHSIMHA MIXKHAPOIHOTO MPaBa, 30KpeMa aJMiHICTPATUBHOT
Ta HOPMATUBHOI 0a3u y BIAMOBIIb HA TI00ANILHI BUKITUKH, 30Kpema Kibepoesmneky; 4) Maiikn H. IIImitt
[Michael N. Schmitt], ekciept 3 Mi>kHapoAHOTO IpaBa Kibeporiepalliii, BiH 3p00OMB 3HAYHUI BHECOK
y IPaBOB1 paMKHU NOBEIiHKU Jep:kaBu B kibeprnpocTopi; 5) ITon K. Ilam [Paul C. Szasz], 30cepenxenuit
Ha MPaBOBHX HACHTIKaX MIKHAPOIHHUX CTPYKTYP YIPaBIiHHS, 30KpeMa B KOHTEKCTI aIMiHICTPAaTUBHOTO
rpaBa Ta npas JironuHu; 6) AuToHist Xenmuep Yeiic [Antonia Handler Chayes], ii qocitiikeHHS BKITIO-
YarTh POJIb MDKHAPOIAHOTO aJIMiHICTPATMBHOTO IPaBa B YIIPABIiHHI TPAHCHALIOHAIBHUMH TUTAHHIMH,
BKIIFOUAIOUH Oe3reKy Ta 3axuct iHppacTpykrypu; 7) Podepr JI. [mikeman [Robert L. Glicksman], Bue-
HUH, ks poOoTa BKIJIIOUA€E IEPETHH KOJIOTTYHOT0 MpaBa, MKHAPOAHOTO aAMiHICTPaTUBHOIO MIpaBa Ta
peryiroBaHHs niobansHuX Kibep3arpos; 8) Imen MaxkI'i [Glen McGhee], HaykoBelb, 4ui 1OCIiIKEHHS
3amIUONIOIOTHCS B HACIKY AEPKABHOIO CYBEPEHITETY Ta aJMiHICTPaTUBHOIO [IpaBa B KOHTEKCTI Kibe-
porepanii Ta Mi>KHapOIHOTO YIPaBIiHHS.
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Mera crarTi. BUCBIINTH TPaBOBi JUIEMH B KOHTEKCTI MDKHAPOJHOTO aIMiHICTPAaTUBHOTO [IpaBa.

Buxuiag ocHoBHOro marepiasy. EBosntonist iudpoBux TeXHONOTrIH 1 3pocTanHs Kibeponepariiii
3MIHMJIM TpaJULiHI MEXi CyBEPEHITETY, IOPOIUBLIM HOBI BUKJIUKY B c(epi MIXKHAPOIHOTO aIMiHICTpa-
TUBHOTO TpaBa. KoHIemnis KibepcyBepeHiTeTy, ska MiAKPECIIOe IPaBo IepKaB 3IIHCHIOBATH CyBEpEH-
HUI KOHTPOJIb HaJl CBOIMHU HAI[IOHATBLHUMH KiOEpIIPOCTOPaMH, MIPEACTABIISE TNTHOOKY TIPABOBY JHIICMY
B KOHTEKCTI KOHTPOJIbOBAHUX JICPIKABOIO Kibeporepalliii i perytoBaHHsS KPUTUYHOT iHYPACTPYKTypH.

KibGepcyBepeHiTeT 03Hauae TBEPKEHHS Aep:KaBaMU CBOiX CYBEPEHHUX TpaB HaJ| KibeprpocTo-
POM y MexXax IX TepUTOpiaNbHUX KOpAOHiB. Llel mpuHImI, BKOpiHEHUH Y IIUPIIiil KOHIENi] JepkaB-
HOTO CyBEepeHiTeTy, 3akpimieHiit y crarti 2(7) Craryry Opranizauii O0’eananux Hamill, Hanae gep-
’KaBaM IMOBHOBA)KEHHS PETYIIOBATH JisUTBHICTD Y KiOEPIPOCTOPI, BKIIOUAIOYH YIPABIiHHS KPUTHIHOIO
iH(ppacTpyKTYporo, TUGpoBUMH TuIaTHOopMaMH Ta TOToKaMu JaHuX [1]. OxHak Tio0aabHUR Xapakrep
KiOeprpoCTopy, AKUH XapaKTepU3y€eThCs HOTo 3B’ I3HICTIO €3 KOP/IOHIB, YCKIIAIHIOE 31ICHEHHS TAKOTO
CYBEpPEHITETY, 0COOIMBO KOJIM Kibeporepailii MatoTh eKCTEPUTOPiaibHUN BIUIMB a00 3ally4aroTh TPaH-
CHALIIOHAJILHUX TPABLIB.

VY 1bOMY KOHTEKCTi MiXKHAapOJHE aJMiHICTPaTUBHE NIPABO CTUKAETHCS 3 YHIKAIBHOIO JHUIIEMOLO:
SK Y3TOAUTH CYBEPEHHY IIPEpOraTHBY JIEpiKaB PEryilioBaTH Kibeporepalii B MeXax CBOIX BIIACHHX
KOpZIOHIB 13 HEOOXITHICTIO IT00aTbHOI HOPMATHBHOI 0a3m, sika BPAaXOBY€e TPAHCKOPIOHHUH XapaxTep
kibep3arpo3s. List Harpyra € 0coOIMBO TOCTPOIO, KOJIH HAETHCS NP0 PETYITIOBaHHS KPUTHYHOI iH(pa-
CTPYKTYpH, BU3HAYCHOT SIK CUCTEMH Ta aKTHBH, )KUTTEBO BAXKJIMBI JIJIsl HAIIOHAJILHOT OE3TEKH, CKOHOMi-
KH, 37I0POB’sI HACEJICHHS YM OC3MeKH JIepKaBH, TaKi K eJICKTPOMEPEKi, MEpexki 3B’ 513Ky Ta (hiHaHCOBI
CcUCTEeMH. 3aXUCT KPUTUYHOT iHYPACTPYKTYpH BiJ Kibeparak € KIIFOUOBOIO TPOOIEMOKO /ISl HAaIllOHAb-
HUX YPAAIB, aJle B3a€MO3AJIEXKHICTb LIUX CUCTEM Yepe3 KOPJOHU BUMArae CIIBIIpali Ta KOOpAXHALIT Ha
MDKHApOIHOMY PiBHI.

Crnoyueni Hltarn, @panmis Ta HiMeyunHa MaroTh pi3Hi MPaBOBi paMKH, IO PETYITIOIOTH Kibe-
poriepariii Ta KpUTHYHY iHQPACTPYKTYPY, IO BioOpaxkae IXHi YHIKaIbHI aIMiHICTpaTUBHI Tpa Uil Ta
TAXOJIU JI0 IEP)KABHOTO CyBEpeHITeTy B Kibeprnpocropi. OiHaK 11l HAI[IOHAIBHI PAMKHU TaKOX MMOBHHHI
JISATH B paMKax 0OOMEKeHb MIKHAPOIHOTO TIpaBa, 110 MPU3BOJAMTH 0 CKJIAJAHUX MPABOBUX B3a€MOJIN
1 HOTEHUIHHUX KOH(]ITIKTIB.

V¥ Cnonyuenux IllTarax Ha peryatoBaHHs Kibeponepaliil Ta KpUTUUHOI iHQpacTpyKTypH 3HaU-
HOIO MipOI0 BIUTHBAIOTH NPOOJEMH HalioHAJIbHOI Oesmekn. denepaabHul 3aKOH PO MOJCPHI3ALIIO
inpopmaniitaoi 6eznexu (FISMA), kogudikoBanuii y posaini 44 Konexcy CIIIA [U.S. Code], BctaHOB-
JIFOE OCHOBY JUUISl 3aXKCTy (enepaibHuX iHPOPMAIIHUX CUCTEM 1 3000B’s13y€e (heiepalibHi areHTCTBa
BIIPOBAKYBAaTH HadiliHI 3axomu kibepoesneku [2; 3]. FISMA Hanae 3HauHi moBHOBakeHHs [lenapra-
MEHTY BHYTpiHbo1 Oe3nexu (DHS) m1s Harsany 3a 3aXMCTOM KPUTUYHO BKIMBOI iHGPACTPYKTYpH,
BKJIIOYAIOYH TTOBHOBAYKCHHS BUJIABAaTH 00O0B’SI3KOBI ONEPaTHBHI AUPEKTHBH UL (heiepabHUX areHTCTB
1 opraizaliif IpUBaTHOIO CEKTOPA.

Kpim Toro, 3akon mpo oOMmiH iHpopmaniero mpo kibepoesneky (CISA) 2015 poky monerurye
00MiH iH]OpMaIIi€ero Mo Kibep3arpo3u Mix GeeparbHUM YPSIIOM i Cy0’eKTaMH MPUBATHOTO CEKTOPY
3 METOO MOKpAIIIeHHS 3arajibHOTro cTany Kibepoesneku Crionyuenux Iltaris [4]. OnHak Takuil pexxum
00MiHy iH(OpMAITIE0 BUKIIMKAE FOPUAMYHI ITUTAHHS 00 3aXHUCTY MEPCOHATBHUX JTAHUX 1 MOXKITUBOCTI
HaJMIPHOTO BTPY4aHHs (eaepaIbHOro ypsty B AiIbHICTh IPUBATHUX OpraHizalliii, 0COOINBO THX, 1110
[IPALIOIOTh 32 KOPIOHOM.

Excrepuropianbhe 3acrocyBanHs 3akoHiB CIIIA mpo kibepOesneky € Iie OAHIEI0 BaXIIMBONO
npoOIIeMOr0, 0COOIMBO B CBITIII 3aKOHY PO PO3’SICHEHHST 3aKOHHOTO BUKOPUCTAHHS JAaHUX 33 KOPHO-
HoM (CLOUD), sikuii no3Bosisie mpaBooxopoHHnM opranam CIIA oTpumyBatu JOCTYII IO JaHUX, IO
30epiratoThCsl 3a KOPJIOHOM aMepUKaHCbKUMHU KommaHisimu [S]. [le excreputopiaiibHe OXOIUICHHS 0y
OCKapKEHO Ha MDKHApOIHHUX (POpyMax, OCKUIbKH BOHO CYNEPEYHTh PEKUMAM 3aXHCTY JaHUX 1HIIHX
JiepKaB, 30kpema B €Bporeiicbkomy Coro3i, 0 BUKJIMKAE 3aHETIOKOEHHS 010 OallaHCy MiXk iHTepeca-
MU HanioHanbHoi 6e3neku CIIA Ta MibkKHApOJHUMH HOPMaMHU JAEP>KaBHOTO CyBEPEHITETY.

OnHNM i3 IEHTPAIBHUX NPABOBUX JOKYMEHTIB y IIbOMY KOHTEKCTI € DenepansHuil 3aK0H 1Ipo
MojiepHizariro iHpopmariiiinoi Oesneku (FISMA), kogudikoanuit y 44 U.S.C. § 3551 i nami. FISMA
CTBOPIOE BCEOCSKHY CTPYKTYPY JUTS 3aXUCTY (pefepaibHUX iHPOPMAIITHUX CHCTEM 1 KpUTHYHOI iH(ppa-
CTPYKTYypH Bix Kibep3arpos. CTatyT Hajae 3Ha4Hi MOBHOBaYXCHHSI MiHICTEPCTBY BHYTPIIIHBOI OC3MEKH
(DHS) s Harmisoy Ta KOOpAMHALIT 3ycuib y cdepi kibepOesnexu Mixk (GeaepalbHIMU BiTOMCTBAMH,
HaroJIOUIyIO4YM Ha MiIXoai 70 Oe3leKu KpUTHIHOI iHYPaCTPYKTypH, 1O IPYHTYEThCS HA OLIHI pU3H-
kiB. BinnosigHo 1o FISMA, DHS nopyueno BumaBaru o00B’s3k0Bi oneparuBHi aupektusu (BOD),
SIKi € FOPUANIHO 00OB’SI3KOBUMH HaKa3aMH, CHPSMOBAHUMY Ha ITOM’ SIKIICHHSI PU3UKIB KiOepOesnexku
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y denepanpaux cucremax. Ognak obcsr FISMA BUKIIMKae MUTaHHS I0J0 €KCTEPUTOPIaIbHOTO 0XO-
rieHHs nonituku kibepoesneku CIIIA, ocobnuBo konu QenepanbHi areHTCTBa OepyTh ydacThb y Kide-
porepanisx, siki MatoTh TPAHCKOPJOHHI HACIIIIKH.

[HIMM KITIOYOBUM HOPMATHBHUM aKTOM € 3aKOH Mpo oOMiH iH(popMali€ero mpo Kibepoesneky
(CISA) 2015 poky, sikuii moJierirye 0OMiH iHIUKaTOpaMu Kibep3arpos i 3aXMCHUMH 3aX0aMu Mix (dejie-
pPaILHUM YPSZIOM 1 OpraHizaiisMu npuatHoro cextopy. Konndikosano B 6 U.S.C. § 1501 i gami, CISA
3a0Xx0uye J00pOBLIBHUI 00MiH iH(OpMAaLIi€r0, OHOYACHO 3a0€3MeUy0UX 3aXUCT BiJl BIIMOBIJAIILHOCTI
JUTS IPUBATHAX oprasizaniii, ki AUISTbCS JaHUMHU NPO Kibep3arposu 3 YpsZIOM. Ieit craryT migkpec-
JIFO€ BAKITMBICTE JICP)KAaBHO-IPUBATHOTO NIAPTHEPCTBA B 3a03MICYCHH] KDUTHIHOT lH(l)paCprKTypI/I aie
BiH TaKOX BHKIIMKA€ IOPHIAMYHI 3aHCIIOKOEHHS LIOZ0 3aXHMCTY [EPCOHANbHUX NAHUX 1 MOTCHLIHHOIO
KOH(QIIKTY MK BHYTPIIIHIMH 3aX0aMH O€3MeKH Ta MXKHAPOIHIMH 3aKOHAMH MTPO KOH(1ISHIIHICTb,
TakuMHU sk 3aranbHuid persiameHt €C npo 3axuct ganux (GDPR).

3aKoH MPO PO3’SICHEHHS 3aKOHHOTO BHKOpUCTaHHS aaHuXx 3a kopuoHoM (Clarifying Lawful
Overseas Use of Data, CLOUD), kogudixoanuii y 18 U.S.C. § 2713 e Ginbliie yCKIaJHIO€ PaBOBUit
naHamadT, 103BOJSI0UN NpaBooxopoHHUM opraHaMm CIIA Bumaratu po3KpuTTs JaHHUX, sIKi 30epira-
I0TbCsl aMEPUKAHCHKIMU KOMITaHISIMH 33 KOPIOHOM. ExcTeputopianbHe 3aCTOCYBaHHSA 3akony CLOUD
CIPUYUHIIIO CYIOBi CyNePeuKH B MDKHapOJHKX CYJaX, OCKUIbKY L€ IIOTCHUIHO CylIepeduTh CyBepe-
HITeTY iHO3EMHUX JIepkaB Ta iXHIM 3aKOHaM NPO 3aXUCT AaHuX. Lleil cTaryT minkpeciroe cynepedHicTs
Mmix 3asBamu CIIIA mpo kiGepcyBepeHITeT 1 MiKHApOAHUM MPUHLIUIIOM HEBTPYYaHHS, 3aKPIiIUIEHIM
y crarti 2(4) Craryty Oprasnizanii O6’eqnanux Hariit, sika 3a00poHsie iep)aBaM BTPy4aTHUCS Y BHY-
TPILIHI CIIPAaBHU 1HIINX AEPXKAB.

OnHuM 13 HaliOLIBII CHIPHUX IUTaHb Y PEryIIOBaHHI KOHTPOJIbOBAHUX JEPKABOIO Kibepomnepa-
uiil € excrepuropianbHe 3acrocyBaHHs kiGep3akoHiB CIIIA. Sk 3a3Hauanocs paniue, 3akon CLOUD
JI03BOJISIE MPaBOOXOpoHHUM opraHaM CILIA oTpuMyBaTH T0CTYN A0 JaHHX, IO 30epiraroThCs 3a KOpIo-
HOM, 1110 CTBOPIOE MPABOBI KOH(JTIKTH i3 3aKOHAMH PO 3aXKCT JAHUX IHIIHX [ITaTiB. [101iI0HUM YHHOM,
3aKoH Mpo MDKHAPOJIHI HaA3BUUAiiHI ekoHOMIuHI oBHOBaxkeHHs (International Emergency Economic
Powers Act, IEEPA), komudikoBanuit y 50 U.S.C. § 1701 i HacTynHi HaAaOTh MPE3UICHTY IIUPOKI MOB-
HOBaKCHHSI PETy/II0BaTU MIXXKHAPOAHY TOPIiBIIO Y BiANOBiAb HAa He3BUYaliHI a00 HaJ3BUUAliHI 3arposy,
BKJIIO4atoun kibepzarposu. 3rinHo 3 IEEPA, npe3uneHT Moxe HakIaJaTH CaHKLii Ha 1HO3eMHI OpraHi-
3al1il, sIKi 3aiMarThCsl KiOepIisUTbHICTIO, SIKa BBXKAETHCS MIKITHBOIO IS HAllloHanbHOI Oe3nexu CIIIA
a00 KpUTHYHOI iHpaCcTPyKTypH.

ExcrepuropianbHe 3actocyBanHs Kibep3zakoHiB CIIIA ockapkyBanocs Ha pisHUX MIKHAPOTHUX
OpUINYHUX (HOpyMax, 30KpeMa, 3TiIHO 3 MPUHIMIIOM BBIWJIMBOCTI, SKUH BHMArae BiJl JiepiKaB MoBa-
JKaTH CYBEPEHITET 1HIIMX JeprKaB y 3a0e3nedeHH] BUKOHAHHS IXHIX BHYTPIIIHIX 3aKOHIB. TBepkeHHS
CIIA npo excrepuTOpiaibHy IOPUCAMKIIIO B Kibepcdepi Takoxk Oylo MigaHO KPUTHUI Yyepe3 MOTEeH-
niitne nopymenns npunuuny Jloroca, chopmynboBanoro B pimenHi ITocTiiiHoi manaTy Mi>KHapOJHOIO
npaBocymast [Cour permanente de justice internationale] y cipasi Jlotyc (®@panuist nmpotu TypequnHu,
1927), 3rigHO 3 SKUM Jep>KaBU HE MOXKYTh 3IHCHIOBATH TXHIO FOPHCIMKINIO 32 MEXI1 IXHIX KOPJOHIB,
SIKIIO 1€ TIPSIMO HE JI03BOJICHO MIXXHAPOIHUM ITPaBoM [6].

MMinxin ®@panuii go kibepde3neku chopmoBanuii ii uaeHcTBoM y €Bporneiickkomy Coro3i Ta ii
IparHeHHsIM y3TOIUTH HalliOHaJIbHE 3aKoHOMaBcTBO 3 aupektuBamu €C. 3akon Ne 2018-607 mpo 6e3-
TIeKy JI0CIIIKeHb 1 cHCTeM iH(pOpMaLii, IKuii TPaHCIIOHY€ JIMPEeKTHBY PO MEPEexKEBY Ta iHGOpMALiiiHy
oesneky (NIS) y 3akonozaBcTBO PpaHilii, HakiIaLae CyBOPi 30008’ s3aHHs Ha onepaToplB OCHOBHHUX I10-
ciyr (OES) i mocrayambHUKIB III/I(prBI/IX nociyr [7]. (DSP) anst BipoBapKeHHs HAAIHHUX 3aXO/iB Ki-
OepOesneku. OpaHiry3pKa aJMiHICTpaTHBHA CTPYKTypa KibepOe3neKu KOHTPOIOEThCS ATCHTCTBOM Ha-
HioHaJBHOT Oe3neku cucteM iHpopmarii (Agence Nationale de la Sécurité des Systémes d’Information,
ANSSI), sike BiANOBimae 3a KOOPAMHALIK 3aXMCTYy KPUTUYHOI 1H(pACTPyKTypu Ta pearyBaHHs Ha
KiOepiHIUICHTH.

Jupekrua NIS, sika 3actocoByeThest y OpaHliii, CTBOPIOE IBOPIBHEBY HOPMATUBHY CTPYKTYPY,
sIKa BIMAarae BiIMOBIHOCTI SIK HA HAIIOHAJIBHOMY piBHI, Tak 1 Ha piBHiI €C, 1m0 BinoOpakae HaHAIIO-
HaJIbHUH XapakTep MpaBoBoi cucteMu €Bporneiickkoro Corosy. OnHak 1eit 1BOpiBHEBHH MiIXi]] TAKOX
CTBOPIOE FOPUIMYHI CKIIATHOCTI, OCOOIMBO Y BHIAAKAX, KOJIH (BPaHITy3bKi OpraHi3aliii JitoTh y KiJTbKOX
ropucaukiisx €C ado 6epyTh ydacTh y Kibeporeparlisix, ki MalOTh €KCTEPUTOPialibHUN BIIHB. Kpim
Toro, 3000B’s3aHHs DpaHIii BiAMOBIAHO 10 3arajibHOro pernameHTy 3axucty aanux (GDPR) nona-
I0Th ILI€ OIUH PiBEHb aAMIHICTPAaTUBHOI CKJIaAHOCTI, ockiibku GDPR BCTaHOBIIOE CYyBOPi BUMOTH JI0
00poOKH Ta mepesnadi NepCOHAIBHUX AaHUX, IO MOXKE CYNEepeYHTH NOTpedaM HallioHAJIBHUX CITYkKO
Oesrexw, 3ay9eHHx 0 Kibepomnepaiii [8].
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ODpaHL1Iis BKE JaBHO € IPUXUIBHUKOM KiOepCcyBepeHITETY SIK OCHOBHOTO aCIEKTY CBOET cTpaTerii
HarioHasbHOI Oe3neku. Lle BinoOpaxeHo B i1 Konekci o6oponu [Code de la Défence], 30kpema B crar-
1i L2321-1, sika oKpeciltoe IOBHOBAXEHHS JEP>KaBU HaJl KPUTUYHOO 1H(PACTPYKTypOIO, BKIIOUAIOUH
MepeKi, )KUTTEBO BAKIIMBI ISl HAIlloHaIbHOI Oe3meku [9]. KpiM Toro, 3akoH po mudpoBy peciryoriKy
(Loi pour une République numérique), npuitastuii y 2016 poiii, MOCHITIOE PEryISTOPHUI BIUTUB JIepKa-
BHU B KIOEPIIPOCTOPI NIISXOM IMOCHJICHHS CYBEpEHITETY JaHuXx 1 kibepoesnekw [10].

BupimaibHUM KOMIIOHEHTOM pekuMy KidepOesneku @paniii € HarionansHe areHTCTBO 3 0€3-
neku cucrem iHdopmarii (ANSSI), crBopene 3riqHo 3 Ykazom Ne 2009-834, sike € rojoBHUM pery-
JIIOIOYUM OpPraHoOM, 10 HAIIAAAE 3a AEPHKABHUMU OIEpalisiMu 3 KibepOe3leKku Ta 3aXUCTOM KPUTHY-
HoI iH(ppacTpykTypu [11]. ANSSI Bifirpae KII090BY poib y KOOPAMHAII] HalliOHATEHOT Kibep3axucry,
BCTAHOBJICHHI O0OB’SI3KOBHX CTaHAAPTIB KiOepOe3NeKu Ta HanLidl 32 KOHTPOJIHOBAHUMHU JIEPIKABOIO
kibeporepartismu.

OpHak yTBepIUKECHHS (paHIy3bKOrO KiOepCyBEpEHITETY CTBOPIOE 3HAYHI MPOOIeMH, 0co0Iu-
BO Y 3B’SI3KY 3 €KCTEPUTOPIaJIbHUM 3aCTOCYBaHHSAM ()paHIly3bKHX 3aKOHIB y KibepmpocTopi. 3rigHo
3 MDKHApOAHUM IIPaBOM, AepKaBaM, K IIPaBHJIO, 3a00POHEHO 311HCHIOBATH €KCTEPUTOPIaJIbHY FOpHUC-
JMKLIIO, AKIIO L& TPAMO He JIO3BONICHO MIKHapOJIHMMHU J0TOBOPAaMU 4K 3BHYA€BUM NPaBOM. IIpuHumm
Jloroca, BcranopieHuid [T0CTIHHOIO MANaTO0 MI>KHAPOTHOTO TIPABOCYHIIS (PCIJ) y cmpagi C. C. Jlotyc
(CDpaHLIISI nporu Typeasnnm, 1927 p.), nepenbavae, 10 JEpKaBU MOXKYTh 3IIHCHIOBATH CBOKO FOPHC-
JIMKIIIO JIMIIE TOM, KOJIM MD>KHAPOIHUM ITPaBOM HEMae MpsiIMOi 3a00poHHU. THM He MeHI, 301TbIIeHHS
YaCTOTH TPAHCKOPJOHHHX Kibeporeparliii BUKJIUKAE TUTaHHS PO 0OMEKEHHS [[bOTO MPUHIIHUITY B €I10-
Xy OU(POBUX TEXHOJIOTIH.

Kpim toro, 3aransHuii pernament 3axucty ganux (GDPR), npuitnsruii €sponeiicskum Coro-
30M, HaKJIaJja€ CyBOPi BUMOTH JI0 0OPOOKH MEPCOHAIBHUX JaHNX y Mexkax €C, [0 BUKIINKAE 3aHETIOKO-
€HHS IO/I0 MEPETHHY (PaHIly3bKOTO KibepcyBepeHITeTy 3 MKHAPOAHUMH OTOKaMu naHuX. Ctarts 3
GDPR 1ipsiMO po3ILIMPIOE TEpUTOpiaibHy cdepy il Ha OyIb-sIKy IOpUIHYHY 0c00y, sika 00poOIIse mep-
COHaJIBHI AaHi rpomaisiH €C, He3alIeKHO Bifl TOTO, Jie po3TallloBaHa opuIudHa ocoba. Le monoxeHHs
Mae 3HauHI HACIIJIKK JJIsl KOHTPOJIbOBAHUX JIEPKABOIO Kibeponepailiid, OB’ si3aHuX 31 300poM 1 00po0-
KOIO JIJaHUX, OCOOJIMBO B KOHTEKCTAX, /1€ TaKi OIepaLil NepeTUHAIOTHCS 3 IHO3EMHUMHU IOPUCTUKIIIMHU.

KonTtponboBaHi aepaxaBoio Kidepomnepauii y @paHiiii peryaroThes CKJIaJHUM Ha0OpOM Halli-
OHAJIBHUX 1 MDKHAPOJHUX IIPaBOBHX iHCTpyMeHTIB. Loi de programmation militaire (3axoH mpo Bii-
ChKOBE MPOrpaMyBaHHsI), 30KpeMa HOro MOJIOKEeHHS BiAnoBiaHo 10 crarti L2321-2 Koxgekey o6oponu,
YHOBHOBaxye ypsia OpaHIiii mpoBOIUTH KiGeporeparlii Uit 3aXKCTy IHTepeCiB HAIllOHAIBHOT OE3IeKH,
BKJTIOUAIOUH 3aro0iranHs kibeparakaMm Ha KPUTHYHY iHPACTPYKTYPY.

OnHak MPOBEAEHHS KOHTPOJIbOBAHUX JIEPrKaBoOIo Kibepomepalliil CTBOpIOE 3HA4YHI NPaBOBi AU-
JIeMHU 3 TOYKU 30py MikHapoxHoro mpasa. Craryr OOH, 30kpema crarts 2(4), 3a00pOoHsI€ 3aCTOCY-
BaHHS CHJIHM a00 BTPydYaHHs y BHYTPINIHI CIIPaBH CYBEpPEHHHUX JeprkaB. Lleif NpUHIMIT TIyMa4nuThCS
B KOHTEKCTI Kibepornepamniil TaiTiHHCHKUM KepiBHHITBOM 2.0 3 MDXKHAPOIHOTO paBa, 3aCTOCOBHOTO JI0
kibeporepalliii, sike ependoayae, 1o Kibepomnepariii, siki IPU3BOIATH 10 3HAYHOI KON KPUTHYHIN 1HD-
pacTpykTypi abo MOCATaITh Ha CYyBEPEHITET 1HIIOT JIepKaBU, MOXKYTh TIOTCHIIITHO MOPYIIUTH TPUHIIATT
HEBTPYYaHH:.

Kpim Toro, yuacts ®@panuii B ArentctBi €Bporneiicskoro Corosy 3 kibepOesnexu (ENISA)
i CrnimbHOMY HeHTpi nepenoBoro nociny kidepsaxucty HATO (CCDCOE) nminkpecitoe 1i BiggaHicTh
MDKHapozHii chiBopaui B ramysi kibepOesnexku. OJHaK BiICYTHICTb YITKUX MIKHApPOJHO-IIPABOBUX
HOPM, SIKi PEryIIIOI0Th KOHTPOJIbOBAHI Jep)KaBOKO Kibeporepallii, MPOAOBKY€e CTBOPIOBATH MPOOIEMHU
Jutst dpaHiiii, 0coOIUBO B CBITII ii eKCTEPUTOpIabHUX 30008’ 13aHb 1 HEOOXIIHOCTI 30aIaHCyBaTH Ha-
LIOHAJIBHUH CYBEPEHITET i MXKHAPOHE CIIBPOOITHHUIITBO.

4. 3axuCcT KpUTHYHOI iHPpacTpykTypu y OpaHIlii: MpaBoBi Ta MI>KHAPOIHI MipKyBaHHs

3axUCT KPUTUUHOI 1HPACTPYKTYPH € KIFOUYOBUM KOMIIOHEHTOM MONITHKH KiOEPCYBEpEHITETY
Opanuii. [Ipuitaatuit y 2018 poui 3akoH npo Oe3nexy pocuikeHs i cucreM iHpopMmanii (3akon NIS)
Tpancnonye JupektuBy €C momo 6e3nexn MepexeBux Ta iHdopmamniinux cucreM ([Jupextusa NIS)
y 3akoHOnaBcTBO Dpantii. 3akoH npo NIS Hakitanae cyBopi 3000B’s13aHHS Ha OIIEPATOPiB OCHOBHHX T10-
CIIYT 1 HOCTaYalIbHUKIB HU(PPOBHUX MOCIYT 1010 3a0e3eueHHs OE3MEKH CBOTX MEPEXK 1 CUCTEM, a TAKOK
noBimomiisTd ANSSI nipo 3HauHi iHIUACHTH KiOepOesneKu.

Pamxu 3axucty kputHuHOi iHdpacTpykTypu @panuii Takox GopMyroThCS MIXHAPOIHUMHU J0-
TrOBOpaMH Ta 30008’ si3aHHAMH. bynanemrceka KOHBEHILsS IPO Kibep3104mHi, sKy miamucana dpanuis,
3abesrieuye IPaBoBY OCHOBY UL MIKHAPOAHOTO CHIBPOOITHULTBA B PO3CIiAYBaHHI Ta CYAOBOMY Tepe-
CIIilyBaHHI KiOep3/I0YMHIB, BKIIOYAIOYN aTaKi Ha KPUTHUHY iHppacTpykTypy. OnHak BymamemTchka

192



Mixcnapoone npaso

KOHBEHIIis B IIEPIILY YePry CTOCYEThCS KiOep3JI0UMHHOCTI, @ He KOHTPOJILOBAHUX AEPKaBOO Kibepore-
pauiii, CTBOPIOIOYM NIPOTaluHy B MDKHApPOIHO-NIPABOBIN 0a3i Ul peryIoBaHHs AiSIbHOCTI JepiKaBU
B KibeprpocTopi.

Kpim Toro, Pesomorist 'enepanpnoi Acam6nei OOH 70/237 mpo 3axucT KpUTHUYHOI iH(pa-
crpykrypu [UN General Assembly Resolution 70/237] mifkpeciitoe BaxkIUBICTh Mi>KHAPOIHOTO CITiB-
POOITHHIITBA Y 3aXUCTI KPUTHYHOT iHQpacTpyKTypH Bij Kibeparak [12]. Llst pe3ostoris y3romKyeThes i3
3000B’s13aHHsAMEU DpaHiii 3rifHo 31 cTarTero 1| MiKHApPOIHOTO MaKTy MPO IPOMAJISIHCHKI Ta TONITHYHI
npasa (MIII'TIII), sika rapaHTye IpaBo JOAEH BUILHO PO3MOPSIKATUCS CBOIMU IPUPOIHUMU OararcTaa-
MH Ta pecypcaMH, BKIFOYaIo4X U(PPOBI PECYPCH, JKUTTEBO BAXIIMBI I KPUTHYHOI iHPPaCTPyKTypH
[13]. TakuM umHOM, BHYTPIIIHS 3aKOHOAaBYa 0aza PpaHMii Mae y3romxysaTucs 3 i MiXXHaAPOTHUMHU
3000B’sI3aHHSMH IIO/I0 3aXUCTy KPUTHYHOI iHPPACTPYKTYpH BiX Kibeparak, OJHOYACHO TapaHTyIOUH,
110 1 KiOepCyBEpEHITET He MOPYIIYE MpaBa IHIIKUX IEPXKaB 3TIAHO 3 MIKHAPOIHUM MPABOM.

HopmaruBHo-mipaBoBa 0asa sik ¢enepanictcbkuid migxin Himeuunnu momo kidepOesneku pe-
rymoeTbest 3akoHoM 1ipo Oesneky IT (IT-Sicherheitsgesetz), sikuii Hakiagae cyBopi BUMOTH IO OIe-
paropiB KpUTHYHOI iHQPACTPYKTYpH LIOAO BIPOBAPKEHHS 3aXO/IB KiOepOe3neKu Ta 3BiTyBaHHS MPO
kibepinmuaent 10 Bundesamt flir Sicherheit in der Informationstechnik (BSI), dbenepanbaoro oprany
3 kibepOesnekn Himeuannu. Arentctso [14]. OcHoBHuI 3akon DeneparnBHoi Pecryomiku HiMeuunna
TaKOX BIJIIrpae BUPINIATbHY poJib y (hOPMYBaHHI MPABOBOTO JaHAMAPTY KiOepOe3neKu, OCKUTbKH BiH
BCTAHOBJIIOE€ KOHCTHTYIIHHY OCHOBY JUIsl 3aXUCTY TpaB 0COOM Ta PO3IOJIiNy TTOBHOBAXKEHb MK dere-
PATBHUM YPSIZIOM 1 3eMJLSIMU.

Denepanictuyna cucreMa HiMequnHu cTBOpIOE yHIKaIbHI IPOOIEMH B pEryIoBaHHI Kibepore-
paliiii, OCKiJIbKHM 3eMJIi MalOTh 3Ha4HI MOBHOBA)KEHHS I110JI0 TIEBHUX acIeKTiB KibepOes3neku, 30KkpeMa
II0I0 MiCIIeBOI KPUTHYHOI iHPpacTpyKTypu. Ll nenenTpanizoBaHa MOAEINb yCKIAJHIOE 3yCHILIS 3 PO3-
POOKH €IMHOT HAIlIOHAIBHOT cTpaTerii KibepOe3neKu, OCKIIbKH Pi3Hi PerioHH MOXKYTh NPHIHATH Pi3HI
IIJIXO/IM JIO PETYIIIOBaHHsI Kibeporepallii i 3aXucTy KpUTHIHOT iHPPaCTPYKTypH.

Ha mixkHapognoMy piBHI HiMeuunHa moB’si3aHa cBoiMH 3000B’si3aHHSIMHU 3TiHO 3 Bynamerur-
ChKOI0 KOHBEHIIIE€IO TMPO KiOEP3JIOYMHHICTbD, SIKA BCTAHOBJIIOE OCHOBY JIJIsl MIKHAPOJHOTO CIiBPOOIT-
HULTBA B PO3CIiLyBaHHI Ta CyI0BOMY IepeciinyBanHi Kibep3nouunis [15]. [Ipore monoxenus byna-
MENITCHKO! KOHBEHIIIT PO TPAHCKOPJOHHUH TOCTYI JIO AaHMX i CIIBIPAII0 IIPABOOXOPOHHUX OPTraHiB
KPHUTHKYBAJIH 3a T€, 1[0 BOHHU HE NOBHICTIO BHPIIIYIOTH MPOOIEMH, OB’ A3aHi 3 KOHTPOILOBAHIMH JIep-
JKaBOIO KibeporepallisiMi Ta 3aXUCTOM KPUTHYHOT iHQpacTPyKTypH.

YV HimeuunHi KOHIIETIIis KiOepCYBEPEHITETY TICHO MOB’si3aHa 3 HAI[IOHAJIILHOK OE3MEKOI0 Ta 3a-
XHCTOM KpUTHYHOT iHppacTpykTypu. [IpaBoBa 6aza HimeuunHu asst kibepOesnekn B OCHOBHOMY BH3HA-
yaeTbest Gesetz zur Erhdhung der Sicherheit informationstechnischer Systeme (IT-Sicherheitsgesetz),
LIMPOKO BioMuM sik 3axoH mpo 6e3nexy IT. Ieit 3akon, konudikoBaHuil y 3aKoHi Ipo TeICKOMYHiKawii
(TKG) 1 3axoni npo tenemenia (TMG), Hanae denepaabHOMy ypsay IOBHOBaKEHHS PETy/II0BAaTU CTaH-
JTapTH KibepOesmeKky Ui MoCcTavalbHIKIB KPUTHYHOI iH(pacTpykTypH. 3akoH mpo IT-6e3neky Hakia-
Jla€ CyBOP1 BUMOTH Ha OIEpPaToOpiB KPUTHUYHOT iHYPACTPYKTYpH, BKIFOUAKOYH 000B’SI3KOBE 3BITYBaHHS
po HIUACHTH KibepOesneku no DenepanbHoro BijoMcTBa 3 iH(GopmaniiiHoi 6e3nekn (Bundesamt fiir
Sicherheit in der Informationstechnik, BSI).

OnHi€ro 3 KIIIOYOBUX NpoliieM, oB’s13aHuX i3 3akoHoM npo Oesneky IT, € chepa Horo excrepu-
TOPIabHOTO 3aCTOCYBaHHs. OCKIIPKH KPUTHYHA iH(ppacTpykTypa HiMedunHn Bce OLiblIe 3aieKuTh
Bl II00AJIbHIX JIAHIIOTIB OCTAYaHHs Ta MDKHAPOJHUX HOTOKIB JaHHX, TBEPKCHHS PO Kibepcyse-
peniter HiMeuunuu pusukye KOHQIIKTYBAaTH 3 CyBEPEHITETOM IHIIMX AepiKaB, 0COOIMBO Komu Kibe-
ponepanii HiMeuyunHy 9i peryiasTOpHi 3aXOIM BIUIMBAIOTH Ha 1HO3EMHY KPUTHYHY iH(QPACTPyKTYpy.
denepaibHU KOHCTUTYIIHHUN Cy/l PO3DNISAIaB MUTAHHS €KCTEPUTOPIANBbHOI IOPUCAMKIIT Y CripaBax
kibepOe3nekn B KUIbKOX IMMOCTAHOBAX, HATOJIOIIYHOYH Ha HEOOXiTHOCTI TECTY Ha MPONOPLIHHICTD Bij-
HOBiHO 10 KOHCTUTYyUilHOTO npaBa HiMmeuunnu. Ii pilneHHA HiIKPECHIOIOTh CYNEPEUHICTh MIXK 1H-
TepecaMu HalioHanbHOI Oe3nexku HiMeuunHu Ta i 3000B’SI3aHHAMU 3T1AHO 3 MIXXHAPOJHUM IIPABOM,
30KpeMa IIPHHIUIIOM HEBTPYYaHHS.

OxpiM HaI[lOHAJILHUX 3aKOHIB, MPaBoBHUil mijaxin HiMeudynHu 10 KibepcyBepeHiTeTy GOpMy€eTh-
s ii 3000B’sI3aHHSAMH 3TiHO 13 3aKkOHOIaBCTBOM €Bporeiicbkoro Coro3y. 3aranpauii pernament €C i3
3axucty aanux (GDPR), skuii 3acTOCOBY€ThCS 10 OOPOOKH MEPCOHATIBHUX NaHUX y Bchomy €C, Ha-
KJ1a7a€ CyBOPi OOMEXEHHS Ha EKCTEPUTOPiaibHy Iepeaady AaHHX, 0 BUKIMKAE CyMHIBH IOAO CyMic-
HocTi KibepcyBepeHiTeTy HiMeuunHu 3 MIKHApOIHUMH 3aKOHAMM IIPO 3aXUCT JaHMX. BigmosinHo oo
crarri 3 GDPR, Oyxnp-sika oprauisaris, sika 00po0usie nai rpomasn €C, miuiirae peryiroBaHHio, He-
3aJIeKHO BiJI TOTO, JIe BiOyBaeThCs 00pooKa. Lle Mae 3Ha9HI HACIIIIKH JUIS KOHTPOIEOBAHUX JEPKABOIO
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Kibepornepariiii, siki nependayarots 30ip a00 00poOKy MEPCOHANBHUX JIaHUX, OCOOIMBO B TPAHCKOP/IOH-
HOMY KOHTEKCT.

ITpaBoBa 6a3za HimeuunHu A1 KOHTPOJIbOBAHUX JEP:KaBOO Kibepolepaliil € ckIaJHUM IO-
€HAHHSIM HaI[lOHAJBHUX 3aKOHIB, MKHAPOJHUX TPABOBHX NPHUHIUIIB 1 AUPEKTHB €BPONEHCHKOTO
Coro3y. OfHUM i3 KITFOYOBUX 3aKOHIB, 110 PEryirorTh Kibepomnepailii B Himeuunni, € Gesetz {iber das
Bundesamt fiir den Verfassungsschutz (BfV-Gesetz), sikuii peryitoe nmoBHoBaxkeHHs1 DeiepaabHOTO Bi-
noMcTBa 3 oxoponu koHcTuTywil (BfV) [16]. Bianosiaxo 1o 1poro 3akony BfV mae mpaBo Oparu yyacts
y kibeponeparisix 3 METOI0 3aXUCTy BiJl 3arp03 KOHCTUTYLIHHOMY MOPSIIKY, BKJIIOUAIOYX IIMUTYHCTBO,
JBepcii Ta TEPOPU3M.

VY xoHTekcTi Kibepormepaniii HiMedunHHM HPHHINI BiIOBINAIBHOCTI JEp)KaBH € OCOOIUBO
aKkTyaJbHUM. BIiAMOBIIHO 710 cTaTTi 16 MpoeKTy crareil mpo BiAMOBIIANBHICTh JACPHKaB 3a MIXXHAPOJI-
Ho-niporunpasHi aii (ARSIWA), nepkaBa MOKe HECTH BIATOBIIAIBHICTh 32 JOMOMOTY 1HIIIH JepKaBi
y 31MCHEHHI MIXXHAPOIHO-NIPOTUIIPABHUX 1M, BKIIFOUArOUM Kibeporepailii, ki MopyIIyTh CyBepeHi-
TEeT TPEeTiX AeprkaB. TakUM 4MHOM, 3aKOHOZaB4a 0a3a HiMeuunHU MOBMHHA rapaHTyBaTH, 110 KOHTPO-
JIbOBaHI JepxkKaBolo Kibepornepallii BioBi1aloTh Mi>KHaPOJHOMY IIpaBy, OCOOJIMBO KOJIU Taki orepaii
MalOTh €KCTEPHTOPIaIbHUH BILTHB.

Bbynanemrcbka KOHBEHILS PO KiOEP3IOUMHHICTE, yYacHHUIEIO sikoi € HiMewunHa, 3a0e3medye
OCHOBY JIJISl MDDKHAPOJIHOTO CIiBPOOITHUIITBA B PO3CIIiIyBaHHI Ta CyJ0BOMY MEpPECIilyBaHHI Kibep3io-
YHHIB, BKIIOUYAOYM KiOeporepailii, KOHTpOJIbOBaHi JaepkaBoro. [Ipore B bymamemTchkiii KOHBEHIIIT
MPSIMO HE MIEThCS TPO BiAMOBIAATIBHICTD JIEpXKaBH 3a Kibeporeparlii, 10 MPOBOSTHCS JCPKaBHUMHU
cy0’eKkTaMy, 10 3aJHIIa€ 3HAYHYy POTalINHy B MDKHApOAHO-NIPABOBiN 0a3i A1 peryioBaHHSI KOHTP-
0JIbOBAHOI JiepkaBoro KibepaisuibHOCTI. YuacTh HiMeuunnu B AreHTcTBi €Bponeiicbkoro Coro3y 3 Ki-
6epbesnexu (ENISA) i CninbHOMY LeHTpi epenoBoro nocsiny kidepsaxucty HATO (CCDCOE) Bino-
Opakae ii MPUXIIBHICTH IO MIXXHAPOIHOTO CITIBPOOITHHIITBA B rayry3i KibepOe3neku, ane BiICYyTHICTh
YITKUX MDKHAPOIHUX MPABUIL, 1[0 PErYIIOITh KOHTPOJILOBAHI JIepKaBoro Kideporepailii, poIoBKye
CTaHOBUTH 3aKOHHICTB [17].

3axuCT KPUTHUYHOI iHPPACTPYKTYPH € LIEHTPAIBHOK MpoOIeMO0 NOMiTHKH KibepOe3neku Hi-
MEYUUHHU, OCOOINBO B CBITJi 3pOCTa0u0i 3arpo3u Kibeparak Ha OCHOBHI CITy»KOH, TaKi SIK €HEPreTHKa,
TpaHCHopT 1 3B’s130k. Kpuruuna indpactpykrypsa inpopmanis (KRITIS-Verordnung), Bunana Bifmo-
BiZTHO 10 3aKkoHy mpo Oe3mexy T, BU3Ha9ae CeKTOpH KPUTHYHOI IHPPACTPYKTYpH Ta HaKIIagae 000B’s13-
KOB1 BUMOTH J10 KiOepOe3meku Jjisi orepaTopiB OCHOBHUX mociyT [18]. PeriamMeHT BuMarae Bij orepa-
TOPIB KPUTUYIHOT IHPPACTPYKTYPH BIPOBAKYBATH HAWCYYACHIIII 3aX011 Oe3reku Ta mosimomisatu BSI
PO 3HA4HI KiOCPIHIIMACHTH.

BHyTpiuHs npaBoBa 06a3a HiMeuunHU 111010 3aXUCTY KPUTUYHOT iIHPPACTPYKTYPH TOTIOBHIOETh-
cs 11 3000B’sI3aHHSAMU 3TiJJHO 3 MDKHAPOJHUM IPAaBOM, 30KpeMa B KOHTEKCTi €Bpornelicbkoro Corosy.
Jupexrusa €C mono 6e3nexu MepexxeBUX Ta iHGopmaniinux cucreM (Jupexrusa NIS), sxa Oyna me-
peHeceHa B 3akoHOAaBCTBO Himeuunnu uepes IT-Sicherheitsgesetz 2.0, BCTaHOBIIOE TIPaBOBY OCHOBY
Jutst 3a0e31edeHH s Oe3IeKn OCHOBHUX TOCIYT 1 KpUTH4HOI iHdpacTpykTypu B €C. AnpektuBa NIS Bu-
Marae BiJ| JIepKaB-4JICHIB IPU3HAYATH HAI[IOHAJIbHI OpTaHH, BiNOBIaNIbHI 32 KibepOe3reKy, i BKUBaTH
3axXO/iB JUISl MIJABUIICHHS CTIHKOCTI KPUTHYHOI IHPpACTPYKTypH A0 Kibep3arpos.

Okxkpim 3akoHozaBcTBa €C, HiMeuunHa moB’si3aHa MI>KHAPOIHUMH JIOTOBOPAMH, K1 PETYIIOITh
3aXHMCT KPUTHYHOI iHPPaCTPyKTypH BiJ Kibep3arpos. bynanermrcbka KOHBEHLIS PO KiGep3I04MHHICTh
3a0e3leuye MPaBOBY OCHOBY Ul MDKHAPOIHOIO CHIBPOOITHHLTBA y O0OpOThOl 3 KiGEp3JI0YMHHICTIO,
BKJIFOYAIOUM aTaKd Ha KpUTHYHY iHPpacTpykTypy. Kpim Toro, Pesomonis ['enepansaoi Acambnei OOH
70/237 npo 3aXUCT KPUTHYHOI iHYPACTPYKTYPH MIAKPECITIOE BAXKIUBICTh MIKHAPOIHOTO CIIBPOOIT-
HUIITBA JIJIs 3a0e3MeUeHHsT Oe3MeKn KPUTHUYHOT 1HPPACTPYKTypH Bin Kibeparak. Xoua Il MiKHapOJIHI
JIOKYMEHTH 3a0€31e4y0Th OCHOBY JUIs CITIBIIpalli, BOHHU HE MOBHICTIO BUPIIIYOTh PABOBI CKJIAIHOII],
IIOB’sI3aHi 3 KOHTPOJILOBAaHUMH JEPXKABOIO KibeporepauisiMy, CIpSIMOBAaHUMH Ha 1HO3EMHY KPHUTHUHY
iH(pacTpyKTYpY.

OnHak KOHTPOJBOBAaHI JEpiKaBOIO Kibepomeparii, ski mpoBoxuTs HiMeduwHa, BHUKIIHKAIOTH
3HAuHI MPABOBI JUJIEMH 3 TOYKH 30py MDKHAPOIHOTO Mpapa, 30KpeMa MPUHIIMIIIB BiIMOBITAIBHOCTI
JiepKaBH Ta HaliexHoi o0auHocTi. TawtiHHChKUi nocionuk 2.0 [Tallinn Manual 2.0] urono mi>kHapos-
HOTO ITpaBa, 3aCTOCOBHOTO JI0 Kibepornepailiid, Xo4a 1 He € FOpUIMIHO 000B’I3KOBHM, HA/1a€ aBTOPUTETHI
BKA31BKH L1010 TOTO, SIK MIXKHAPOAHO-TIPaBOBI MPUHIIUIIN, TaKi K CyBEpPEHITET, HEBTPYYaHHs Ta BiAIMO-
BiZIaJIbHICTB JIepKaBU, 3aCTOCOBYIOThCA 10 Kibeponepauiit [19]. 3rinHo 3 TauliHHCHKUM [TOCIOHUKOM,
JIepKaBU MArOTh IOpUIMYHE 3000B’sI3aHHS TPOSBIATH HAJIEKHY 00a4HIiCTh, 00 3aro0irTd BUKOPHUC-
TaHHIO X TepUTOPIT AJIsI 3amycKy Kibeporepariii, ki 3aBAal0Th IIKOIM IHIIUM JiepykaBaM. Llelt mpuHIu
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BimoOpaxkeHo B ctarTi 2(4) Craryty Opranizanii O6’ennanux Hauill, sika 3a00poHsi€ 3aCTOCYBaHHS
cuity a00 1HIIMX (opM BTpyUaHHS Y BHYTPILIHI CIIPaBU CYBEPEHHUX JIEPXKaB.

TpaHcHaIIOHAIBHIIT XapakTep Kibep3arpo3 Ta KPHUTHYHOI iH(GPACTPyKTypH 3yMOBIIOE HEOO-
XIIHICTh MIKHAPOJHOI CITIBIIPAIll B PETY/IIOBaHHI KOHTPOJIbOBAHMX JEPKaBOIO Kibeporepariii. [Tpore
3aTBEP/KCHHS KiOEPCYBEPCHITETY TaKUMH JiepkaBaMu, ik HiMeuunHa, MOKE CTBOPIOBATH FHOPHIUYHI
MIEPEIIKOJIH JUIsl TAKOT CIIBITPalli, 0COOJIMBO KOJIM HAlliOHAIbHE 3aKOHOJIABCTBO CYNEPEUYNTh MIXKHAPO/I-
HUM TIpaBOBUM 3000B’si3aHHAM. ATeHTCTBO €Bpornerickkoro Corosy 3 kidepoesneku (ENISA) i Criinb-
HUI LeHTp nepenoBoro focsiny kibepsaxucty HATO (CCDCOE) e irouoBnmu ycraHoBamu, uepes
siki HimeuunHa CHiBnpauioe 3 iHIMME JAepkaBaMi B PO3POOLI MOMITHKM KiOepOe3neKkn Ta 3aXucTy
KpUTHYHOI iHDpacTpykTypu. OHAK BiICYTHICTb 000B’A3KOBUX MIKHAPOAHHMX NPABHUIL, LIO PEryIo-
I0Th KOHTPOJILOBAHI JIePKaBoro Kibeporeparlii, IpOoAOBKY€E CTBOPIOBATH MPOOIEMH TSI MiXKHAPOJHOTO
CIIBPOOITHUIITBA.

ITpaBoBMii NMPUHIUI HAJEKHOI 00AYHOCTI Biflirpae BUPIIIATBHY POJIb y PETYIFOBaHHI KOHTP-
OJIbOBAHUX AEPXKaBOIO Kibepomepariil. 3rifHO 3 MDKHApOIHUM MPaBOM, AEP’KaBU MAIOTh IOPHIUYHE
3000B’s13aHHS 3a1100iraTl BUKOPUCTAHHIO CBO€T TEpUTOPIi AJs 3ailicHeHHs Kibeponepaliil, sxi 3aBaa-
I0Th IIKOAM iHIMM neprkasam. Lleit npuHummn, kogudikosanuii y TamninHcbKoMy mocibHuky 2.0, Bu-
Marae BiJl IepikaB BKHBATH BCIX PO3YMHHX 3aXOAIB UL 3amo0irants kibeponepauism, sxi TOPYIIYIOTh
CYBEPCHITET IHIUMX JepKaB. Y KOHTEKCTI Kibeporepauiii HiMedunsyu npuHIumI HaneskHoi 06aqHOCTi
€ 0COOMBO aKTyaIbHUM, OCKITBKH KOHTPOJIBOBAHI AEPkKaBOIO Kibeporepartii 4acTo MatoTh eKCTEPUTO-
playibHI HACHIIKH, SKI MOXKYTh IMOPYIIYBaTH CyBEPECHITET IHIINX JICPIKaB.

BucHoBku. PerymoBanHs KOHTPOJIbOBAHUX AEPKaBOIO Kibeporepaniil CTBOPIOE 3HAUHI IIPaBOBi
JUJIEMH B KOHTEKCTI MIKHApPOJHOIO aMiHICTpaTUBHOIO mpapa. OIHI€I0 3 KIIOUOBUX IPOOIEM € eKC-
TepuTopianbHuil BIUIUB Kibeporepauiil, OCKUIbKY Aep>KaBU 4acTo OepyTh ydacTb Y KiOepAisIbHOCTI,
sIKa HABMUACHO YM HEHABMHCHO BIUTMBA€ HA KPUTHUYHY iHPPACTPYKTYpy IHIIUX JeprkaB. Lle BUKIHKae
MMUTAHHS TPO BIJMOBIJAIBHICTE JEpKaB 3a MIKHAPOIHHM IPAaBOM, OCOOJMBO B CBITIII MPUHIIMIIIB,
3aKpIIUICHUX y TPOEKTI CTareil Mpo BiAMOBIJAIBHICTD JEpaB 3a MIKHAPOJHO-TIPOTHIIPABHI [ii, SKi
BCTAHOBJIIOKOTH, IO JIEPKABH MOXKYTh OyTH MPHUTATHYTI A0 BIAMOBIJAIBLHOCTI 3a [il, SIKi HOPYIIYIOTh
CYBEPCHITET IHIINX JePHKaB.

PerynroBaHHS KOHTPOJIEOBAHUX JIEPHKABOIO Kibeporeparliif Ta 3aXUCT KPUTHYHOI iH(pacTpyk-
TYpH € ceplHo3HIMH IpoOIeMaMH JUIsl MDXKHAPOIHOTO aJMiHICTPaTHBHOTO NpaBa. Pi3Hi mpaBoBi paMKkn
Crionyuenux [lItaris, @paniii Ta HiMmeuunnu Bi1oOpakaroTh MIUPIINY HAMPYTY MIX 3IIHCHCHHIM HaIli-
OHAJILHOTO CYBEpPEHITETY B KiOEpIPOCTOpi Ta HEOOXiTHICTIO CKOOPIMHOBAHOT MIXKHAPOIHOI BIAMOBI I
Ha Kibep3arpo3u. OcKiibKH Kibeporepallii MpoJAoBKYOTh YCKIIaJHFOBATHCS Ta MAcIITa0yBaTHCS, ICHY€
rocTpa norpeda y po3poOiii O11b1I y3roJpKeHol Ta rapMOHi30BaHO1 IM100aIbHOT MPaBOBOi 0a3H, SKa MOT-
J1a 0 y3roAUTH KOHKYPYIOUi iIHTepecH Jep>KaBHOIO CyBEPEHITETY, HalliOHAJIbHOT Oe3I1EeKU Ta MIKHAPOI-
HOTO CHIBPOOITHUITBA Y 3aXUCTI KPUTHUHOI IHPACTPYKTYpPHU.

Taka cTpyKTypa IMOBUHHA BHPIIIYBaTH MPABOBI JHJIEMH, BUKINKAHI €KCTEPUTOPIaJbHUM BILTH-
BOM KiOepormepailiii, pparMeHTAaIl€r0 aJMIHICTPATUBHUX MPABWII 1 BiIMOBIJAILHICTIO JIEPXKaB 3TiHO
3 MDDKHApPOJIHUM TIPaBOM 3a KiOEp/isUIbHICTD, SKa BUXOANTH 32 MEXI1 HaIllOHATBHUX KOPJIOHIB. Peryito-
BaHHS KOHTPOJIbOBAHUX JIEPKABOIO KiOeporepalliii Ta 3aXiCcT KPUTUYHOI 1H(PpaACTPyKTypH € cepiios-
HOM FOpuAnYHOI0 auieMoro st Crionydyenux IlItariB, 0coONMBO B KOHTEKCTI MIXKHAPOIHOTO aJMiHi-
CTpaTUBHOIO NpaBa. 3akoHonaBya 6aza CIIA, cQ)opMOBaHa HAI[IOHAJIEHAM 3aKOHO/IaBCTBOM, TAKUM SIK
FISMA, CISA ta CLOUD Act, Bmo6pa>1<ae CWJIbHHMH aKIIeHT Ha HalliOHAJIbHIN Oe3meri Ta K16epcyBepe-
niteri. OziHaK excrepurtopianbHa Aist Kibepsakonis CILIA Ta nposeieHHs Kibepomnepalliii, siKi BIuIiBa-
I0Th Ha 1HO3EMHY KPUTHYHY 1H)PACTPYKTYpY, BUKIHKAIOTh ITHOOKI MUTAHHS [IOJ0 BiIITOBITaIbHOCTI
JIepKaBH, HAJIEKHOT 00auHOCTI Ta cyMicHOCTI 3akoHiB CIIIA 3 Mi>KHApOAHUMU MTPABOBUMH 3000B’sI3aH-
Hsamu. OCKiIbKY KiOep3arpo3u MpoJoBKYOTh PO3BUBATHUCS, ICHY€E HarajibHa OTpeda B po3poOILIi OLIbII
Y3TOXKEHOT Ta MIKHAPOIHO MPUMHATOI NpaBoBOi 0a3u, sika O perynioBajia KOHTPOJILOBaHI JIE€PKaBOIO
kibepomnepallii Ta 3aXUCT KpUTUYIHOT iH(pacTpykTypu. Taka CTpyKTypa NOBUHHA BPIBHOBAa)KYBaTH BU-
MOTH HaI[iOHAIBHOTO CyBEPEHITETY 3 pealisiMi III00aIbHOI B3a€MOIIOB I3aHOCTI, TAPaHTYIOUH, IO Jep-
JKaBH MOXYTh 3aXHIIATH CBil KIOEPIPOCTIp, HE MOPYIIYOYH MIPAB 1HIIHUX.

IIpaBoBi AusieMu, BUKJIMKaHI 3aTBEppKeHHIM HiMeuunHO0 KibepcyBepeHITeTy B peryintoBaHHI
KOHTPOJILOBaHUX JICPYKABOIO KiOeporepalliil 1 3aXUCTy KpUTHYHOT iHYPACTPYKTYPH, HIAKPECIIOOTH 10-
TpeOy B O1IbLI Y3ro[pKeHil 1 MibKHApOIHO NpUHHATIN MpaBoBiii 0as3i, 1o perymoe kidepnpoctip. Tpanc-
HalliOHAJILHUI XapakTep Kibep3arpo3 y oeAHaHHi 31 CKJIQJAHICTIO MIKHAPOIHOTIO [IpaBa BUMAarae TOHKO-
ro GaslaHCy MK iMIIepaTUBaMHU HaI[lOHAIBHOT Oe3reKu Ta HeoOX1AHICTIO MIXKHAPOIHOI criBIpali. Xoya
BHYTPIIIHSA 3aK0OHOIaB4a 0a3a HiMeuunHu 3abe3medye MillHy OCHOBY JUIS PETyNIOBaHHS KibepOesneKH,
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BiICYTHICTb YiTKHX MIXXHAPOJHUX IIPABUJI, III0 PETYIIOI0TH KOHTPOJIbOBAH1 AeprKaBoro Kidepomnepauii Ta
3aXHCT KPUTUYHOI IHPPACTPYKTYPH, NPOJOBKYE CTBOPIOBATH CEPHO3HI MPOOIEMH Il MIKHAPOIHOTO
aJIMIHICTPaTUBHOIO NIpaBa.

3akoHonaBya 0aza dpaHIii TakoK Ma€e BiITOBIIATH MPHHIMITY HAIEKHOI 00a4HOCTI, ChopMy-
npoBaHOMY B ctarti 1 [IpoekTy crareii po BiAMOBIIaIbHICTh JEpKaB 32 MKHAPOAHO-TTPOTUIIPABHI [TiT
(ARSIWA). Lleit npuHIun 30008’ 13y€ IepKaBU TapaHTyBaTH, 110 IXHS TEPUTOPisi HE BUKOPUCTOBYETh-
csl IUTs TIPOBEZICHHS KiOeporepalliid, siKi 3aBIal0Th 3HAYHOT LIKOAW iHIIMM JiepxkaBaM. Lle 30008’ s13aH-
HS € 0COOIMBO aKTYaJIbHUM y KOHTEKCTI KOHTPOJIbOBAHUX JEP:KaBOIO Kideporepauil, siki BKIIOYAI0Th
TPAHCKOPJIOHHY JiSUIbHICTh 200 BILIMBAIOTh Ha KPUTUUHY iHOPACTPYKTYpy IHIIMX JAep:kaB. TakuM uu-
HOM, ITpaBoBHi pexxuM DpaHIlil TOBHHEH BKIIOYUTH MIKHAPOIHI 3000B’13aHH MIONO0 HAJIEXHOT 00ad-
HOCTI y CBOIO HaIllOHaJbHY HOPMaTHBHY 0a3y Juis 3a0e3MeueHHs TOTPUMaHHS MI>KHApOIHOTO TIpaBa.

3arBeppkeHHsT DpaHIiE0 CBOTO KiOEPCyBEpEHITETY B PEryJIFOBaHHI KOHTPOJIBOBAHHX JICPKABOO
Kibeporiepalliii i 3aXMCTy KPUTHYHOI 1HQPACTPYKTYpH CTBOPIOE CKJIAIHY IPABOBY AWJIeMYy. Y TOH 4ac siK
(hpaHILy3bKe 3aKOHO/IABCTBO 3a0e3revye MillHYy OCHOBY JUIsl PETYJIFOBaHHS KiOepIisuIbHOCTI B MeKax 1 Kop-
JIOHIB, TPAaHCHALIOHAJILHUM XapakTep KibepnpocTopy Ta BiICYTHICTb YiTKUX MDKHAPOIHUX IIPAaBOBHUX HOPM,
110 PEryIIOI0Th KOHTPOJILOBAHI AEPAKaBOO Kibepornepallii, CTBOPIOIOT 3HauHi IpoOieMy. 3akoHo#aBua Oas3a
DpaHIil MOBHHHA 30aJIaHCYBaTH HEOOX1THICTh 3aXUCTY HAIIOHAIIEHOT OE3MEKH Ta KPUTHYHOT iIH(PACTPYKTypU
3 1i 3000B’SI3aHHSAMH 3TiTHO 3 MDKHAPOIHNAM MPABOM, 30KpeMa IPUHIIMIIAMHE JIEP>KaBHOTO CYBEPEHITETY, He-
BTpYYaHHsI Ta HaJIe)KHOT 00avyHOCTI. Kpim Toro, yuacts DpaHilii B TAKUX MDKHAPOIHKMX YCTaHOBAX, Ik ENISA
ta CCDCOE, miikpecitoe BaXIMBICTh MDKHAPOIHOTO CIIBPOOITHHIITBA y BHPIIICHHI MPABOBHX MPoOIeM,
TIOB’S13aHUX 3 KOHTPOJIBOBAaHMMH JEPKaBOIO KibepomnepalisiMi. 3pelToro, PeryiIiOBaHHS KOHTPOIbOBAHUX
JIepKaBOIO Kibeporepaliiil Ta 3aXUCTy KpUTUUIHOI iH(pacTpykTypy y PpaHLil NiKPeCIoe MUpILy NoTpedy
B Y3IO[DKEHIH MDKHApOIHO-NIPaBOBii 6asi, 10 perymoe Kibeprnpoctip. OCKUIBKU AepKaBU HMPOIOBKYIOTH
CTBEP/DKYBATH KiOEPCYBEPEHITET, IPABOBI JTUJICMH, TIOB’s13aHi 3 KOHTPOJILOBAHHUMH JICPYKABOO Kibeporiepartisi-
MH, 3QJTHIIATEMYThCS ICHTPATBHOIO TIPOOJIEMOO B MIXKHAPOIHOMY a/IMiHICTPAaTHBHOMY TTIPaBi.
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JO IMPOBJIEMHU BU3HAYEHHSA IOHATTSA
AJIMIHICTPATUBHO-TIPABOBOI'O MEXAHI3MY 3I[II/ICHEHHH
MIKHAPOJTHOT'O CHIBPOBITHUIITBA 3A YYACTI HAIIIOHAJBHOT IMTOJITIIIT

ON THE PROBLEM OF DEFINING THE CONCEPT
OF AN ADMINISTRATIVE-LEGAL MECHANISM
FOR IMPLEMENTING INTERNATIONAL COOPERATION
WITH THE PARTICIPATION OF THE NATIONAL POLICE

AKTyaJbHICTb CTaTTi MOJAra€ B TOMY, 110 PE3y/IbTaTH MIKHAPOIHOIO CHiBPOOIT-
HunTBa HamnioHanabHOT MOMILIT € CKIIQJHOI0, BPETYJIbOBAHOIO 3aKOHOIABCTBOM YKpai-
HU, KOMIUICKCHOIO KaTeropiro, sKa BKIIOYAE HAOIp Pi3HOMaHITHHX, QYHKIIOHYIOUHX SIK
enuHe 1ite eneMeHTiB. OCTaHHI CIIyTyroTh 3a0e3euyBajibHUM YHHHHUKOM MIKHAPO/I-
HOT B3aeMOii, SIKWH BIAIMOBIIa€ 32 CTBOPEHHS MPAaBOBUX, OpraHi3amiiHUX, MaTepialib-
HO-TEXHIYHMX Ta IHIIUX yMOB 11 3/1liCHeHHs. MeTa CTaTTi MoJisirae y Tomy, o0 3arpo-
MIOHOBYBATH aBTOPChKE BHU3HAUCHHS TOHATTS aJIMiHICTPATHBHO-IPABOBOIO MEXaHI3My
31ifiCHEHHsI MXKHAPOIHOTO CIiBpoOiTHHUIITBA 32 yyacTi HanionansHo1 nominii. ¥ crarri,
CIHMPAIOYUCh HA aHaJIi3 HAYKOBUX MOIIS/IIB BUSHUX CTOCOBHO PO3YMIHHS KaTeropii «me-
XaHi3M», «ITPaBOBUIl MEXaHI3M», Ta «aIMiIHICTPATHBHO-TIPABOBHI MEXaHi3M», apryMeH-
TOBAHO, 1[0 BIATOBIJHUI MEXaHi3M TOKa3ye, 3a JOMOMOIOK SKUX MyOIiuHO-TIPABOBUX
IHCTPYMEHTIB JiepaBa peaiidye cBoi (YHKIIT B Tiil UM 1HIIIN Ta1y3i CyCHIBHOTO XKUT-
Ts. 3alpONOHOBAHO aBTOPCHKE BU3HAYECHHS MOHATTS aIMiHICTPATHBHO-IIPABOBOTO Me-
XaHi3My 31iHCHEHHSI MIKHAPOIHOTO CHiBpOOITHULITBA 32 yuyacTi HarioHanbHOT momimii.
3po6ieHO BHCHOBOK, IO aJMIHICTPATHBHO-TIPABOBUII MEXaHi3M — Li¢ CTPYKTypOBaHa,
BpETyJIbOBaHa HOPMAMK aZ[MlHlCTpaTI/IBHOFO IpaBa CUCTEMa CJIEMEHTIB, 1110 B CYKYITHOC-
Ti 3a0e3M1e4yr0Th peali3alliio UieH ColiaibHIX, MONTHYHIX, CKOHOMIYHUX Ta IHIINX
SIBUIN 1 IpoLieciB. AJIMiHICTPaTHBHUM XapaKTep TAKOro MeXaHi3My TOBOPHTS IIPO Te, IO
Horo jisi BiAOyBaeThCS B KOHTEKCTI JIEPXKABHOTO YIpaBIiHHS, TOOTO chepu (byHKL[iO-
HYBaHHS OpPraHiB Jep>KaBHOI BIaJU Ta MICIIEBOIO CAMOBPSIAYBaHHS. [HIIMMU clioBaMH,
BiH MOKAa3ye, 3a JONOMOTOK SIKUX MyOJIiYHO-PAaBOBUX IHCTPYMEHTIB JIepiKaBa peaizye
cBoi (pyHKIII B Till 4 iHWIiH ramysi cycninbHOro >XKuTTs. IIpu 1bOMY mepenik eIeMeH-
TIB MEXaHi3My HalJacTille YHIKaJbHUHA Ta MiUTalITOBYETCS il KOHKPETHE sIBHIIA 200
MpoIieC i3 SIKUM MEXaHi3M TOB’s3aHO. TakoXk, aJMiHICTPATUBHO-IIPABOBUI MEXaHi3M
3IIHICHEHHSI MIDKHAPOJIHOTO CITIBPOOITHUITBA 3a yuyacTi HarioHansHol nosminii — 1e Bu-
3HaYeHa HOPMaMH aJMiHICTPATUBHOIO 3aKOHOAABCTBA CHCTEMa B3Aa€MOIIOB’SI3aHUX Ta
B3a€MOJIOTIOBHIOIOUHX €JICMEHTIB, 32 JOIIOMOTOIO SIKUX CTBOPIOIOTHCSI YMOBH Ta pealtisy-
I0TbCS Pi3HI HAIIPSMU MIDKHApPOJHOTO CIiBpOOITHULITBA 3a yyacTi Hanmomiuii, ii opranis
Ta CTPYKTYPHUX MiJPO3/LNIIB.

Knrwouogi cnosa: mixcnapoone cnigpodimnuymeo, Hayionanena noniyia Yxpainu,
nPABoBUIL MeXaHizM, AOMIHICMPAMUSHO-NPABOBULL MEXAHIZM.

©TABPUJTIOK A.B. —3100yBa4 (HaykoBo-10CITiTHH iHCTUTYT ITyOJIIYHOTO TIpaBa)
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Axmyanvni numanHs 10pUOUUHOT Hayku

The relevance of the article lies in the fact that the results of international
cooperation of the National Police are a complex, regulated by the legislation of Ukraine,
comprehensive category, which includes a set of various elements functioning as a single
whole. The latter serve as a supporting factor for international interaction, which is
responsible for creating legal, organizational, material and technical and other conditions
for its implementation. The purpose of the article is to propose the author's definition of
the concept of an administrative and legal mechanism for implementing international
cooperation with the participation of the National Police. The article, based on the
analysis of scientific views of scientists regarding the understanding of the categories of
"mechanism", "legal mechanism", and "administrative-legal mechanism", on the basis of
which it is argued that the corresponding mechanism shows with the help of which public-
legal instruments the state implements its functions in a particular area of public life. The
author's definition of the concept of an administrative-legal mechanism for implementing
international cooperation with the participation of the National Police is proposed. It
is concluded that the administrative-legal mechanism is a structured, regulated by the
norms of administrative law system of elements that together ensure the implementation
of the goals of social, political, economic and other phenomena and processes. The
administrative nature of such a mechanism suggests that its action takes place in the
context of public administration, that is, the sphere of functioning of state authorities
and local self-government. In other words, it shows with the help of which public-legal
instruments the state implements its functions in a particular area of public life. At the
same time, the list of elements of the mechanism is most often unique and is adjusted
to a specific phenomenon or process with which the mechanism is connected. Also, the
administrative-legal mechanism of international cooperation with the participation of the
National Police is a system of interconnected and complementary elements defined by
the norms of administrative legislation, with the help of which conditions are created and
various areas of international cooperation are implemented with the participation of the
National Police, its bodies and structural units.

Key words: international cooperation, National Police of Ukraine, legal mechanism,
administrative-legal mechanism.

AKTyaJIbHiCTh TeMU. Bukopucraru pesynsratu Mi>kKHapoaHOro cniBpoOiTHuiTBa HanioHnans-
Ho1 moinii Oyno 6 HeMOXIIMBO 0€3 HasIBHOCTI B HALlIOHAJIBHUX IPABOBUX KOOP/MHATAX CIIELIaIbHOTO
aJIMIHICTPaTUBHO-IIPABOBOTO MeXaHi3My. BiH € CKIIaJHOI0, BPETyIbOBaHOIO 3aKOHOIABCTBOM YKpaiHH,
KOMIUICKCHOIO KaTeropito, ska BKIIFOUAE HaOIp pi3HOMaHITHUX, (DYHKIIOHYOUYHX K €JHHE IiIe eJe-
MeHTiB. OCcTaHHI CIYTYIOTh 3a0e3MeYyBaIbHUM YAHHHUKOM MIXKHAPOIHOT B3a€MO/Iii, KU BiIIOBITa€ 3a
CTBOPCHHSI MIPABOBUX, OpraHi3aliiHuX, MaTepialibHO-TEXHIYHUX Ta IHIIKX YMOB 11 3/1iHCHEHHSI.

Cran pociitkeHHsi npodjaemu. Okpemi mpoOlieMHI NUTAHHS, NPUCBSIUCHI XapaKTEePUCTHU-
i agMiHICTPaTHBHO-NIPABOBOTO MEXaHI3My MisIBHOCTI PI3HUX OpraHiB IyOJIIYHOTO YINpPaBIIiHHSA,
nocaipkyBanuck y npawsix: 0. I1. butska, B. B. I'anynsko, B. M. T'apamyka, 1. I1. TonocHideHko,
B. K. Konmnaxkosa, H. H. Kpecroscbkoi, C. I. Creuenxko, X. I1. SIpmaki ta inmunx. YacTkoBo aaHiil Temi
B aCHEKTI MDKHApPOIHOIO CHiBPOOITHUIITBA AEPiKaBU MPUCBAYyBaau cBol HaykoBi orwsiau O. C. I'aro-
piuna, B. B. Cio6onsH, A. B. Cosonap, K. B. Crenanenko Ta imi. BriM, He3Bakaoun Ha 3HAYHUN
TEOPETUYHUI TOPOOOK, aJIMiHICTPATHBHO-TIPABOBUI MEXaHI3M MIXKHAPOIHOTO CIIBPOOITHHUIITBA CaMe
3a yuyacti HamioHanbHOT nomitii Ykpainu (pakTu4HO HE TOCIIIKYBaBCs.

Came ToMy MeTa CTATTi MOJATae y TOMY, 0O 3alpONOHOBYBAaTH aBTOPCHKE BU3HAYEHHS IIO-
HATTS aMiHICTPaTUBHO-IIPABOBOIO MEXaHI3My 3[iMCHEHHS MI>KHapOAHOTO CHiBPOOITHULITBA 32 y4acTi
HamnionaneHoi nosminii.

Bukiag ocnoBHoro marepiajy. CiioBo «MexaHi3m» Mae rpeuLKi KOpiHHS, ajpKe TIOXOHTh BIJT
«mechane», 10CIBHO 03Hauae 3acib, 3HAPsUI, IPUCTPIl nepesadi Ta MePeTBOPEHHS PyXiB; € ChCTe-
MOIO TiJT (JIaHKI/I MeXaHi3My), B SIKIfl pyX OJHOTO ab0 JEeKITBKOX TiM (TIPOBIAHIX) BUKIUKAE PyX 1HIIHX
Ti cucteMu. I1in IUM MOHATTAM PO3YMIETHCS M CHCTEMa MPUCTPOIB, IO BU3HAYAIOTH MOPSIOK SIKO-
ro-HeOy/ib BUJY JISUTBHOCTI; YMHHUK 3TiJJHO JIO SIKOTO BiJIOyBAa€ThCs MEPETBOPEHHS (YIIOPSIKYBaHHS)
Il K €IMHOTO LIJIOTO JUIs JOCSTHEHHS 3arajibHol a00 KOHKpeTHOi MetH [1; 2, ¢. 66—067].

B mpaBi, MexaHi3m, 3a aymkoro A. Ilepemnerntoka, — e TIeBHA KOHCTPYKIs, sika mepeadadac
JIFO MOCITIZIOBHO OPraHi30BaHUX FOPHIUYHHUX 3aC00iB, SIKi JaF0Th MOXJIMBICTh JOCATHYTH KOHKPETHOT
FOPUIMYHOL LTI 32 JOTPUMaHHSAM BiAMOBIAHOT mpouenypu [3, c. 275]. Takox icHye To4uka 30py, LIO0
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IPaBOBHH MEXaHI3M € YaCTHHOIO COLialbHO-IIPABOBOTO MEXaHI3My, SIKMH Ji€ B €HOCTI 1 3aBIaHHAMU
SIKOTO € OXOPOHA, 3aXUCT, BiAHOBJIEHHS IOPYLIEHHUX IIPaB 1 IPpaBoBOI KyJbTypu HaceneHHs [4, c. 50;
5, c. 212]. Ha nepexonanns O. O. CeM4uK, IpaBOBUH MeXaHi3M € y3arajlbHIOIOUOI0 KAaTeropiero, Ky
MO)KHA 3aCTOCOBYBATH JIO OIHCAHHS CHCTEMH IOPUIUYHHX 3ac00iB, IO BUKOPUCTOBYIOTHCS Y IpaBi
JUTSL IOCSATHEHHsI KOHKpeTHOT MeTH [6, ¢. 150]. H. I. €piiosa Bigmiuae, 1110 MpaBoBi MEXaHI3MH — 1i¢
MEBHI «KOMIUICKTH» HOPUIMYHHUX 3aC001B, SIKI MalOTh HOPMATHBHE 3aKPIMJICHHS Ta OPIEHTOBaHI MpH 1X
NPAaKTHYHOMY BHKOPUCTAHHI Ha peaizalilo cy0’eKTaMu CBOIX 1HTEpECiB 1 JOCATHEHHS Ti€l YM 1HIIOT
111 SIK HACIIIIKY IIPABOBOTO PETYJIOBAHHS! BH3HAUCHHX cycrinbHuX BigHocHH. KoHkpernuii npaosuii
MEXaHi3M SIK LIIICHA, B3A€MOIIOB’sI3aHa CTPYKTypa BifloOpaxae NOCIiN0BHI CTaiil IopHAMYHOL AisIbHO-
cTi (rpomajisH, opraHisaiiii, nocagoBux oci0, opratis nyOniuHOI BlIajK) Ta PisHOMaHITHI IIPaBoBi 3a-
coOwu, BapiaHTH iX B3aeMoil Ha KoxHii cTaii [7, ¢. 181]. T. I. TapaxoHuy 3anpornoHyBaia po3KpUBaTh
«TpaBOBUI MEXaHI3M» B SKOCTI IEBHOT KOHCTPYKIIii, sika nependavae A0 MOCHiIOBHO OPraHi30BaHUX
IOPUIMYHUX 3ac00iB, SIKi J1al0Th MOXKJIMBICTB JOCSTTH KOHKPETHOI IOPUIMYHOI I 3 JOTPUMaHHIM
BiAnoBigHoi npoueaypu. Ha 11 1ymMKy KOKHA JIaHKA TakOro MEXaHi3My € CaMOCTIIHUM KOMILIEKCOM
IOpUINYHUX 3ac00iB [8, c. 13; 9, c. 171].

HaykoBI[i BU3HAYaIOTh JIaHY KaTErOpil0 MO-Pi3HOMY i, SIK MPABUIIO, B KOHTEKCTI 00’€KTY, Mit0
SIKOTO TaKWi MexaHi3M xapaktepusye. Hampuknan, JI. A. KHs3bka agqMiHiCTpaTHBHO-TIPABOBUI MeXa-
Hi3M 3a0e3IeueHHs MPaB JIFOJMHHE PO3yMi€ SIK HaJ[3BUYaiHO IIHUPOKY 32 00CSITOM KaTEeropito, sika BKIIIO-
Yae B ceOe He JIMIIC FOPUINYHI, a 1 MOIITHYHI, EKOHOMIYHI, 1/IC0JIOTI4YHI Ta iHIII ABUIIA. 30KpeMa, aBTOp
BIZIHOCUTb JIO CKJIAJly 3a3HAYE€HOIO MOHSATTS TaKi eJIeMEHTH sK: 1) I0pUANYHE 3aKPIIICHHS rapaHTii
IIPAaBOBOI'O 3aXUCTy IPOMAJISIH; 2) CTBOPEHHS BIANOBIAHUX IOPUIMYHUX IPOLELYp peaizalii IpaBoBo-
r'0 3aXHUCTY, aJDKE 1X BIJICYTHICTh IEPETBOPIOE MPHUIIKCH B 3aKOHOJABCTBI Ha ()OpPMaJIbHI, JAeKIapaTuBHI
MOJIOKEHHST; 3) CTBOPCHHSI CUCTEMH OXOPOHH 3aXHCTY JICPIKABOIO MpaB, CBOOO i 000B’s3KiB rpoMaisiH
BiJl Oy[b-SIKHX TMOCSTaHb HA HUX; 4) PO3BUTOK CYCHIUJIBHO-TIOJNITHYHOI aKTHBHOCTI TpoMajisiH, Gopmy-
BaHHS B OCT@HHIX CBIJIOMOTO CTABJICHHS /10 BUKOPUCTAHHSI ITPaB i CBOOO/I, BAKOHAHHS 00OB’SI3KiB, ITi/I-
BUILEHHS PiBHS X PaBOBOi KyIbTypH; 5) akTUBi3allis AiIBHOCTI CyCHUIBHUX Ta 1HIIUX I'POMAJCBKUX
oprasi3auiil i 00’€HaHb, 10 CHPUSIOTH COLIAILHO-IIPABOBOMY 3aXUCTY; 6) Jep:kaBHUH 1 rpoMaiCbKUi
KOHTPOJIb 3@ CTAaHOM 3a0€3IeUYCHHs COIlialIbHO-TpaBoBoro 3axucty [10, ¢. 87-88; 11, c. 79-80].

I.P. bepe3oBchka aJMiHICTPAaTUBHO-TIPABOBUI MEXaHi3M 3aCTOCYBAaHHS aJMiHICTPATHBHO-TIpa-
BOBHX 3ac00iB 3a0e3neueHHst iHpOpMaIiitHOT Oe3Mekr BU3HAYMIIA SIK CYKYITHICTh MIPABOBUX IHCTPYMEH-
TiB 3a JIONIOMOTOIO SIKUX 3a0e3MedyeThesi (PyHKIIOHYBaHHS Ta PO3BUTOK B3a€MOIi OpraHiB BUKOHABUOI
BJIaJU K cy0’€KTiB 3a0e3MeueHHs HallioHaIbHOI iHdopManiiiHoi 6e3nexu. CTpyKTypHUMHU €JIeMEHTaMu
MEXaHi3My, Ha 11 TyMKy, €: a) HOpMU aIMiHICTPaTUBHOI'O [IPaBa, 110 3aKPIIIIOI0Th [IpaBa Ta 000B’I3KU
YUYaCHHUKIB B3aeMoii y cdepi 3ade3rneueHHs iHpopmaniiiHoi Oe3neku; 0) aaMiHICTpaTHBHO-IIPAaBOBI BiJl-
HOCHHH, 1[0 CKJIQJIA0ThCSI Y MPOIEC] CIUIBHOT AiSUTBHOCTI CY0 €KTIB B3aeMoii y cdepi 3a0e3nedeHHs
iH(popMaIliiiHOT Oe3MeKH; B) aKTH peatizallii mpaB Ta 000B’SI3KiB YYaCHHUKIB B3aEMO/II1, 1110 BUPAKAOTh-
csl'y BTUICHHI NPHUITUCIB HOPM a/IMIHICTPaTUBHOTO MpaBa y MPOLeci B3aeMOIiT Cy0’€KTiB 3a0e3eYCHHS
iHpopmauiitnoi 6e3nexu [12, c. 33].

€. B. KoOko MexaHi3M aJMiHICTPaTUBHO-IIPAaBOBOIO 3a0€3[1E€UCHHS HAIlOHAJBbHOI Oe3HeKu
VYKkpaiHu BU3HAYMB, K CUCTEMHY CYKYIHICTh MPaBOBHX, OpraHi3aliiHuX, (IHAHCOBUX Ta IHIIUX 1H-
CTPYMEHTIB Ta 3ac00iB, SIKI BUKOPHCTOBYIOTBCS JICPIKABOIO 3 METOK BIUIMBY, YIIOPS/IKYBaHHS, a Ta-
KO CTBOPEHHS YMOB JUISl HAJIS)KHOTO (DYHKIIIOHYBaHHS CYCIIUIBHUX BIIIHOCHH Y JIOCIIKYBaHi# cdepi.
BueHuii Bigmiuae, Mo CTPYKTYpHI €JIEMEHTH aJMiHICTPATHBHO-IIPABOBOIO MEXaHI3My 3a0e3IEeYCHHS
HalliOHAJIBHOT Oe3IeKH JIepKaBy € 0araTOMaHITHUMU 32 CBOEIO MPUPOJIOIO, A TOMY TPOTIOHYE HOALNHU-
TH Ha JICKiIbKa IPYIL: 1) HOPMATHBHO-IIPABOBI EIEMEHTH, SIKi B CBOIi CYKYIHOCTI (hOPMYIOTH TPaBo-
By Gasy 3a0esleucHHs HaLlIOHAIBHOT OE3MEeKN, a TAKOXK MEXKi Ta MiACTAaBU (YHKLIOHYBAHHS JICPHkKaB-
HUX IHCTUTYLIH y BIAMOBITHOMY HanpsiMKy. Tox, I0 i€l Tpynu eleMeHTIB BiIHECEHO: HOPMH TIpaBa
(30KpemMa aMiHICTPaTUBHOTO); FOPUIUYHI (DAKTH, TPUHIIUIN Ta TapaHTil 3a0e3MeueHHs HalliOHAIbHOT
0e3reku; 2) IHCTUTYIIHHI eleMeHTH: Cy0’€KT Ta 00’ €KT 3a0e3MeueHHsI HallloOHAIbHOT Oe3neKku B YKpaiHi;
3) opranizauiiiHo-(yHKIIOHAIBHI €IEMEHTH, CEPel SIKUX IPOIOHYETHCS BUIUINTY HACTYIIHI: a) aAMiHi-
CTPaTHBHO-TIPaBOBI (hOpMH Ta METOIH 3a0€3MEYCHHS HAlIOHAIBHOT Oe3neku; 0) MarepiajJbHO-TEXHIYHE
3a0e3neyeHHsl, (hiHaHCOBE 3a0e3MeUeHHs, KaJpoBe 3a0e3neueHHsl, iHpopMalliiine 3a0e3neueHHs Tisib-
HOCTI Cy0’€KTiB 3a0e3meueHHs HallioHaibHOI O6e3meku [13, ¢. 3].

VY nucepraniiinomy nociimkenss A. I. BapxoBa ajiMiHICTpaTHBHO-TIPaBOBUI MEXaHI3M B3a€EMO-
Iii cy0’ekTiB cexTopy Oe3neKkH i 000poHH 11010 3a0e3nedeHHs HallloHaIbHOI Oe3MeKn BU3HAYEHO 5K
CYKYIIHICTb aIMiHICTPaTUBHO-IIPABOBUX 3aC001B, sIKi 00’ €KTUBYIOTh KOMIUIEKC peali30BaHUX Cy0’ €KTa-
MH 3a0e3MeUeHHS HAI[IOHAIBHOI Oe3IIeKH HOPMAaTHBHHX, OPraHi3aliffHIX Ta KOHTPOJIBHO-HAITISIOBHX
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Iiif, crpsAMOBaHMX Ha 3a0€3MEUeHHs] HAJEKHUX YMOB (3acai), MPUHLMUIIB, MpaBUJ, CTaHAAPTIB Ta
npouenyp (QyHKIIOHYBaHHs MPOLECY peaji3aiii B3aeMOBIJIHOCHH MK Cy0’€KTaMH CEKTOpY Oe3neKu
i o0opoHM YKpaiHM MiJi yac BUKOHAHHS HUM (YHKLIOHalIbHUX 0OOB’s3KiB. BueHuM IoBeneHo, LI0
CTPYKTypa IIbOT0 MEXaHi3My € Takok: 1) aJMiHICTpaTHBHO-TPABOBI HOPMHU, 00 €KTHBOBAHI y MEXax
HOPMAaTHBHO-TIPABOBOI 0a3u, 1110 CKJIAJA€ThCS 3 aKTIB PI3HOI FOPUAMYHOT CHIIM Ta 3arajibHOTO 1 Crelli-
QJIBHOTO CIPSIMYBaHHS, OCHOBHUM NPU3HAYCHHS SIKUX € BPETYII0OBaHHS KOHKPETHOTO MUTAHHS Y MEXKax
03HAYCHUX BIJHOCHH; 2) 00’ €KTH PETYIIOBaHHS — JIISUIBHICTh Ta IMOBEJIHKA Cy0’ €KTIB CEKTOPY Oe3NeKn
it 0boponu; 3) cy6’€KTM perymoBanHs — Cy0’eKTH, 1O HOPMYIOTh NPABOBI PAMKH Ta MPOLEAYPH 10-
CITJUKYBAHOI B3a€MOAT (K Cy0’€KTH iepapXiqHO BHILOI CTPYKTYPH, TaK i caMi Cy0’eKTH B3a€MOii);
4) aaMiHICTPaTHBHI PABOBIAHOCUHH, 10 BUHUKAKOTh MiXK 00’€KTaMU Ta CY0’€KTaMU PEryiioBaHHSL,
a TaKOX Ti, [0 BUHUKAIOTh, PO3BUBAIOTHCS T MPHITHHSIIOTHCS MIXK IPEACTABHUKAMH CEKTOPY Oe3IeKH
1 000poHH (MIEThCs SIK PO TOPU3OHTAIIBHI, TaK 1 BEPTUKAJIbHI BIIHOCHHH, 110 XapaKTEPHU3YOThCS Pi3-
HHUM 3MICTOM); 5) aIMiHICTPaTUBHO-TIPABOBI 3acO0U peartizallii MexaHi3My B3aeMOJIii Cy0’ €KTIB CEKTOPY
Oe3reku i 000pOHM 11010 3a0e3MeUeHHs HallioHAIbHOT Oe3MeK — HOPMOTBOPYI (BCTAHOBJICHHS pa-
BUWJI, IpOLENyp, 3000B’s13aHb TOIO), OpraHizaniiini (30ip iHdopmManii, MiAroTOBKA JOKYMEHTIB TOLIO),
3a0e3neuyBalibHi (METOAUYHUI CYNPOBiJ, TEXHIUHE Ta MaTepiajbHe OCHAIIEHHS, (PiHAHCYBAHHS TOIIO)
Ta YIPaBIIHCHKI (320XOUCHHS, IEPEKOHAHHS, KOHTPOJIBHO-HAIISIOBA TisUTBHICTD TOwO) [14, ¢. 3-4].

[ikaBorO Ui TEMaTHKH HAILIOTO JOCHIpKeHHS € auceprtamis [. B. Xwminb, skuii 10ciiuKyBaB
CYTHICTb, 3MICT Ta 0COOJIMBOCTI aAMiHICTPaTHBHO-IIPABOBOIO MEXaHI3My MIKHApOAHOTO CHiBPOOITHU-
urBa y cdepi 3abe3neueHHs HalioHaIbHOI Oe3neku. OcTaHHIN Ae(iHOBAHO BUEHHM, SIK TEPMiHOJO-
riuyHO-IIpaBOBa a0CTpaKLis, sSKa I03HAYAE CYKYIHICTb CyTHICHO BIIMIHHHX, OJIHAK B3a€MOIIOB’SI3aHUX
1 B3a€EMOJIOTIOBHIOIOUMX CKJIAZOBHX aJMIHICTPaTUBHO-IIPABOBOTO XapakTepy (HOPMAaTHBHO-TIPABOBA,
IHCTUTYIIIHA, IHCTPYMEHTAJIbHA, TIPOIEIypHA), CHHEPTI3M SIKHMX YMOKJIUBIIFOE 3/1iIHCHEHHS JIepKaBaMu
CIUIBHUX B3a€EMOBUTIJHUX 3aXOJIiB 100 OXOPOHH Ta 3aXHCTy BiJMIOBIJHUX HAlliOHAJILHUX IHTEPECIB
BiJI peaJIbHUX 1 MOTEHIIHHUX 3arpo3. CTPYKTypy MEXaHi3My Ha JyMKY HayKOBIIS IPEACTABICHO YOTUP-
Ma B32€EMOIIOB’SI3aHUMH 1 B3a€EMOJIONIOBHIOIOUMMH CKJIAJIOBUMH aJIMiHICTPATUBHO-TIPABOBOTO XapaKTe-
Py — HOPMaTUBHO-IIPABOBOIO, IHCTUTYLIHHOIO, IHCTPYMEHTAILHOIO Ta MpolLeaypHoro [15, c. 1].

10. B. Tapyct Ta B. I. MenbHuK mij MeXaHi3MOM 3a0€3MCUeHHS TIpaB IPOMAJISIH Y MOJAATKOBIH
chepi IpoMoHyE PO3YMITH CHCTEMY aJIMiHICTPATMBHO-TTPABOBHX 3aC00IB, 110 PO3POOIISIOTHCS Ta peati-
3YIOThCSl OpraHaMH BUKOHABYOT, @ TAKOXK THILIUX T'JIOK BJIAJM 3 METOK CTBOPEHHSI BCIX HEOOXIIHUX YMOB
JUISL HOpMaJIbHOT Ta Oe3nepelkoqHol peaizauii rpoMagsiHaMy CBOIX, Mepefa0daueHuX HOpMaMHU MOAAT-
KOBOT0, (hiHAHCOBO, aIMIHICTPATUBHOIO i 1HIIUX ragy3eil mpaBa, MOXKJIMBOCTEH y Mpoleci CIIpaBILTHHS
[OZATKIB 1 300piB, MiJl 4ac MPOBEJEHHS y 3B’A3Ky 13 UM BIANOBIIHOIO KOHTPOJIO, Ta €(EKTUBHOIO
3aXHUCTy IpaB BiJl MOXKJIMBHX BHITAJKIB CBABILIA i 3JIOBKHBAHb BIAJ0I0 3 OOKY IONAaTKOBHUX OPTaHiB,
a TaKoX iX BiJTHOBJICHHSI B pa3i mopyuienus [16; 17, c. 126].

B Toit xe gac, JI. FO. BecenoBa y cBoiii HayKkoBiii mpaili BKasye, 110 MEXaHi3M aJMiHICTpaTHB-
HO-TIPaBOBOTO 3a0e3nedyeHHst KibepOe3neku — 1e CyKyIHICTh IPaBOBUX 3ac001B, 3aX0/iB 1 crioco0iB, 3a J10-
TIOMOTOI0 SIKHX 3a0e31e4yeThest (PYHKIIOHYBAHHS i pO3BUTOK B3a€EMOJIIT Cy0’€KTIB HalliOHAIBHOI CHCTEMHU
kibepOe3sneku. [lo e1eMeHTIB MEXaHi3My aIMiHICTPAaTUBHO-IIPABOBOIO 3a0e3MeueHHs KibepOesneku aBTop
MIPOTIOHYE 3apaxyBaTh: HOPMHU aIMiHICTPATHBHOTO ITPaBa, 110 3aKPIILTIOIOTH TIpaBa i 000B’sI3KK Cy0’ €KTIB
HAIlIOHAJIHOT CHCTEeMH KiOepOe3nekn; aIMiHICTPaTUBHO-TIPABOBI BIJIHOCHHH, 1110 MAKOTh MiCIIe B IPOIIECi
B3a€MO/IIT Cy0’€KTIB HaIlIOHAILHOT CHCTEMHU KiOepOe3neKH; akTh peaizallii mpas Ta 000B’SI3KiB Cy0 €KTIB
HAIlIOHAJIHOI CUCTEeMH KiOepOe3MeKH, 1110 3aKPITLTFO0Th 1 peasi3yroTh MOJI0KEHHS aIMiHICTPaTHBHO-TIpa-
BOBHX HOPM Y Ipolieci B3aeMoii cy0’ eKTiB HallioHanbHOI cucteMu kibepoesneku [ 18, c. 43; 13, ¢. 92-93].

BucnoBku. OTxe, aAMiHICTPaTUBHO-NIPABOBUI MEXaHI3M — 1€ CTPYKTypOBaHa, BPEryIbOBaHa
HOpMaMH aJIMiHICTPaTUBHOIO IIpaBa CUCTEMA €JIEMEHTIB, 1110 B CYKYIHOCTI 3a0e311euyI0Th peali3alilo
HiJIel ColiaNbHUX, MOTITUYHUX, EKOHOMIYHUX Ta IHIIMX SIBHII 1 IPOIECIiB. AJIMIHICTPaTUBHUIN Xapak-
TEp TAKOTO MEXaHi3My TOBOPHUTH PO TE, 1110 HOTO JIisl BiIOYBAETHCS B KOHTEKCTI ICPIKABHOTO YIIPABIIiH-
Hs1, T00TO chepy QyHKIIIOHYBaHHS OpPraHiB IEpKaBHOT BJIaJIM Ta MICIIEBOTO CAaMOBPSIIyBaHHs. [HITMMHU
CJI0OBaMH, BiH MOKa3ye, 33 JOTIOMOTOIO SIKMX ITyOIiYHO-IIPaBOBUX iHCTPYMEHTIB JIepiKaBa peasisye CBOi
¢yHxuii B Til 4m iHIHM ragy3i cycHiIbHOro XUTTA. [Ipu nboMy nepeltik eIeMeHTiB MeXaHi3My Haifuac-
Tille yHIKaJIbHUI Ta M1JUIAIITOBY€EThCS 111 KOHKPETHE SIBUIIA a00 IPOLEC 13 IKUM MEXaHi3M I10B’SI3aHO.

Tosx, 3 onIsAMy Ha 3a3Ha4eHE BUIIE, aIMiHICTPaTHBHO-IIPAaBOBHIT MEXaHI3M 3IiHCHEeHHS MiXHa-
POIHOTO CIiBPOOITHUIITBA 32 yuacTi HarioHansHOT modiiii — 11e BU3HaueHa HOpMaMHU aJIMiHICTpaTHB-
HOTO 3aKOHOJABCTBA CHCTEMa B3a€MOIIOB SI3aHNX Ta B3a€EMOIOIIOBHIOIOUUX EIEMEHTIB, 32 JOMOMOTOI0
SIKHX CTBOPIOIOTBCS| YMOBH T PEli3yOThCsI pi3Hi HanpsIMM MIKHAPOJIHOTO CIIiBPOOITHHIITBA 32 y4acTi
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ICTOPUKO-ITPABOBI JOCIIJKEHHA Y T'AJY3I
. YKPATHCbKOT'O KPUMIHAJIbHOTI'O ITPABA:
PEAJIII CbOTOAEHHS TA IEPCIIEKTUBUA MAUBYTHBOTI'O

HISTORICAL-LEGAL RESEARCHES IN THE FIELD OF UKRAINIAN CRIMINAL
LAW: REALITIES OF TODAY AND PROSPECTS FOR THE FUTURE

VY craTTi NpoaHaIi30BaHO CyyacHUH CTaH MPOBEAEHHS ICTOPHKO-IPABOBHUX HOCHi-
JDKEHb B Fally31 KpUMiHAJIBHOTO IIpaBa Ha TepeHax YKpainu. OKpecieHo OCHOBHI 0c00IH-
BOCTI ()OPMYBaHHS, CTAHOBJICHHS il PO3BUTKY JaHOTO HAMPSAMY, 30KpeMa, THX HAYKOBHX
JOCIIDKeHB, 10 MPUCBSYEHI MPOBIJHUM YHIBEPCHTETCHKUM KPHUMIHAIBHO-TIPABOBUM
HAyKOBHUM IIKOJIaM, HAyKOBHM IOIIYKaM y cepi T0ChIiKeHHs QyHIaMEHTaTbHUX KPH-
MIHQJILHO-TIPABOBUX BYCHb, 1JIH, MOMISIIB 1 KOHIICMIIH MPOBITHUX YKPaiHCHKUX yue-
HUX MHHYJIOTO Ta Cy4acHOCTI, 3 ypaXyBaHHJM iX HayKoBOi, HayKOBO-IIEJAaroridHoi ta
OCBITHBOT AiTBHOCTI. 3’51COBAaHO OCHOBHI Maii0yTHI NEPCIICKTUBHI HAPSIMU PO3BUTKY
ICTOPUKO-TIPABOBHX JOCII/PKEHB B raily3i yKpaiHCHKOTrO KPHUMiHAIBHOTO IpaBa.

Knrouogi cnosa: nayka, KpumiHaibHO-npagosa cnaowjuHa, remesd, iCmopuko-npa-
606UIL (2eHeMUUHULL) MemOoO, OOCIONCEHHS, KPUMIHAIbHE NPABO, 2aAly3b, KPUMIHAIbHE
3AKOHOOABCMBO.

The article analyzes the current state of historical and legal research in Ukraine in
the field of criminal law. At present, the relevance of historical and legal research in
the field of national criminal law and legislation is due to the presence of several key
factors, primarily: clarifying the evolution of criminal law norms in Ukraine (studying
the genesis of criminal law and legislation helps to understand the logical sequence of
their formation and development, the features of the transformation of types and systems
of punishments, the application of criminal liability and legal remedies for criminal
offenses); preventing legal conflicts and gaps in the norms of criminal law of Ukraine
(analysis of legal reforms and changes in national criminal legislation at different stages
of historical development allows us to take into account previous experience and avoid
repeating similar mistakes in the future); forming a modern criminal law policy of the
Ukrainian state (historical and legal analysis of criminal law and legislation helps to
develop effective legal mechanisms for criminal law counteraction to crime, taking into
account time-tested scientific and practical approaches); strengthening the legal culture
of society in Ukraine (studying the history of national criminal law contributes to the
legal education of society, forms respect for the law and legal traditions).

The features of the formation, establishment and development of such works are
outlined, in particular, in the context of those scientific studies that are dedicated to
leading university criminal law scientific schools, searches in the field of fundamental
criminal law teachings, ideas, views and concepts of leading Ukrainian scientists, taking
into account their scientific, scientific-pedagogical and educational activities. The main
promising directions for the future development of historical and legal research in the
field of Ukrainian criminal law are identified.

Key words: science, criminal law heritage, genesis, historical and legal (genetic)
method, research, criminal law, branch, criminal legislation.

© I'PEYAHIOK C.K. — 10KTOp FOpUIMYHKX HayK, podecop, HauallbHUK (JlenapTaMeHT 3 MuTaHb
BUKOHAHHSI KpUMIHAJIBHUX TIOKapaHb MiHicTepcTsa roctuiii Yipainun) ORCID: 0000-0003-2000-9523
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ITocranoBka npodjemu. Ha TenepimHiil yac akTyajabHICTh iICTOPUKO-IIPABOBHUX JOCIIHKEHb
y raity3i HalliOHaJIbHOTO KPUMiHAJILHOTO [IpaBa Ta 3aKOHOABCTBA 3yMOBJIEHA HAsIBHICTIO KUIBKOX KIIIO-
40BHX (haKTOpPiB, HACAMIIEPEA: 3’ ACYBaHHS €BOJIIOLI] KPUMIHAJIBHO-IIPABOBUX HOPM B YKpaiHi (nocmi-
JOKSHHSI TeHe31 KPUMIHAJBHOTO ITpaBa Ta 3aKOHOJABCTBa JOMOMAarae 3p03yMiTH JIOTIYHY TTOCITiTOBHICTb
TXHBOTO CTAHOBJICHHS i PO3BUTKY, 0COONMMBOCTEH TpaHChOpMAIIl BUJIIB Ta CUCTEMH MOKAPaHb, 3aCTO-
CyBaHHsI KpUMIHAJIbHOI BiJIIOBIAILHOCTI Ta 3aCO0IB MPABOBOTO 3aXUCTy BiJi KPUMIHAIBHHUX TPABO-
MOPYIICHB); 3aro0iraHHs PAaBOBUM KOJI31sM 1 MPOrajiiHaM y HOpMaX KPUMiHAJIBHOTO 3aKOHO/aBCTBA
Ykpainu (ananis npaBoBux pepopm i 3MiH y HaliOHAaILHOMY Kpl/lMiHaJ'leOMy 3aKOHOJIaBCTBI Ha pi3-
HUX €TallaX iCTOPHYHOTO PO3BUTKY JI03BOJNISE BPAXOBYBATH MONEPE/IHIN 1OCBIA | yHHKATH IOBTOPEH-
HS TTO{IOHUX MTOMMIIOK Hanam) (opmyBaHHs1 Cy4acHOI KPUMIHAIBHO-TIPABOBOI IIOITHKA YKPaiHCHKOT
JiepkaBH (ICTOPHKO-TIPABOBHI aHai3 KPUMIiHAJIBHOTO MPaBa Ta 3aKOHOJABCTBA JOIIOMAarae po3poonuTH
e(heKTHBHI PABOBI MEXaHI3MH KPUMIHAILHO-TIPABOBOT MPOTHIIT 3JIOYMHHOCTI, BPAaXOBYIOUH MIEpEBIpeHi
4acoOM HAyKOBI M NMPaKTUYHI ITiXO/M); 3MIIHEHHs PaBOBOI KYJIBTYpHU CyCIiJIbCTBA B YKpaiHi (1oci-
JOKEHHS 1CTOPi{ HAIllOHAIBHOTO KPUMIHAJIBHOTO IIPaBa CIIPUsIE IPABOBii OCBIYEHOCTI CycHinbCTBa, Hop-
MYE€ II0Bary 10 3aKOHY Ta IPABOBUX TPaJuULiil).

AHaJi3 ocTaHHIX AociaigkeHb i myOuikaniii. YkpaiHCbKi yueHi 10BOJI aKTUBHO 3/1HCHIOIOTH
HayKOBI JIOCITIIDKSHHS 3 TPOOJIEMATHKH i1CTOPUKO-IIPABOBOI HACTYITHOCTI B r'aily3i KpHMiHAJIBHOTO TIpaBa
Ta KPUMiHAJIBHOTO 3aKOHO/ABCTBA, 30KPEMa, 3a JIBOMA HANpsiIMaMHy: 1) MMTaHHIO HACTYMHOCTI Y KpH-
MiHaJIBHOMY NpaBi IpuaiieHa yBara B mparsx O. Baymina, I1. bepsina, T. I'anabypau, M. Komnoca,
B. Haspomskoro, JI. ITonoporu, O. Xapuronosoi (O. Haropatok), C. Xuitok, I1. @pica, O. Uysakosa Ta
1H.; 2) IUTAHHIO HACTYIIHOCTI Y KPUMIHAJIbHOMY 3aKOHOJABCTBI IPUCBSUeHI JocnipkenHs O. bamun-
cekoro, B. I'puiyka, O. I'pomosoro, M. €nypa, E. Kicintoka, FO. Komnuk, . Conos’s, B. Illepiienbko-
Bo1, M. Illyn’siHoi Ta iH. OTKe, 3Ba)Kal0uu Ha TEMATHKY HAIIOTO JOCIIIPKCHHS, BBAKAEMO 32 HEOOX1/THE
Ha/aJi 3yMUHUTHUCS JICTAJbHIIIEC HAa aHaJi31 Cy4yaCHOTO CTaHy MPOBEACHHS iCTOPUKO-TIPABOBUX JOCIHi-
JOKEHb Y Tally31 yKpaiHCHKOIO KPUMiHAJIBHOTO IIPaBa.

MeTo0 1aHOT CTATTI € KOMIUIEKCHUH aHaJIi3 Cy4aCHUX 1CTOPUKO-IIPABOBUX JAOCIIIXKEHb Y raly-
31 yKpaiHCHKOTO KPUMIHAJIBHOTO ITPaBa, if, OKPECIICHHS ePCIIEKTUBHUX HAMPSMIB iXHBOTO HOJAJIBIIOTO
PO3BUTKY Ha TEpEHaxX YKpaiHU.

Buxusiag ocHOBHOTo MaTepiasy. 3Bakaloun Ha MPAKTHIHY HEMOXKIIMBICTh B MeXax JaHOTO J0-
CITIJDKEHHSI 3/1IHCHUTH aHalli3 yciel HassBHOT HayKOBOT ICTOPUKO-TIPABOBOI JIITEpaTypH B raiy3i yKpaiH-
ChKOTO KPHUMIHAJIBHOTO TpaBa, BOAYAEThCs 32 HEOOXIIHE JICTaNbHIIIE 3yMUHUTUCS HA aHANi31 JEeSIKHX
HaiOUIBbII BAaroMux pooit, 30kpema, npausx I1. bepsina Ta M. Koinoca, 1110 CTOCYIOTbCSI OKPEMUX ACIIEK-
TIB PO3BUTKY KPUMIiHAJIBHOTO MpaBa B YKpaiHi, Ta, npamsax O. XapHTOHOBOI, 0 IIPHUCBIIy€e CBOI Hay-
KOBI TIOIIYKH AOCIIPKEHHIO BHECKY KPUMiHAIBHO-1TpaBoBoi caqmuHu O. KicTAKIBCHKOTO, SIK OJHOTO
3 (hyHIATOPIB Cy4acHOT yKPaiHCHKOT KPUMIHATIBHO-TIPABOBOI HAYKH.

Tak, y 2008 ta 2013 pp. I1. bep3inum Oys0 miaroroBneHo aBa BuaanHs MoHorpadii «Kuniscbka
IIKoJIa KpuMiHaspHOTo mpasa (1834—1960 pp.): icTopuko-npaBoBe NOCHIIKEHHs» [1; 2]. YV HuX ynep-
11e OyJ10 3aIIpOIIOHOBAHO AaBTOPChKe OaueHHs podiueMu GopMyBaHHs Ta cTaHOBIEeHHS KUiBChKOT HIKO-
JI1 KpMMiHaJIbHOTO npasa nepiogy 1834—1960 pp., 1o, pa3oM i3 HaBeeHUMHU OiorpadiuHUMU JaHUMU
MPEICTaBHUKIB 1€ MIKOJIH, JTO3BOIHIO OKPECITUTH 3HAYeHHs X HAYKOBUX JNOPOOKIB. YUEHUI BUCBIT-
JIUB B HUX MAaJIOBIZIOMIi i HEBIZOMI €Ii30/1 3 )KUTTS Ta HAYKOBOI JisIIbHOCTI MpeacTaBHUKIB KHUiBChKOT
IIKOJIM KPUMIHAJIBHOTO TpaBa, IPU [bOMY aKLEHTYIOUH yBary Ha OKpeMUX IpodiIeMax KpUMiHaIbHOTO
MpaBa, BKJIKOYAKOYHM HAJaHHS OLIHKH €BOJIOLIMHOMY IMPOLECY iXHIX MOMIAAIB. SIK CIyIIHO 3a3Havae
HayKOBEllb, y MPOLEC PO3KPUTTS B3a€MO3aJIEKHOCTI iICTOPUYHUX YMHHUKIB Ta KPUMIHAJIBHOTO 3aKOHO-
JIaBCTBA MEBHOI €MOXH, HE MOXKHA ITHOPYBATH Te, IO caMe iICTOPHYHI Nozii 6e3MmocepesHbO 3yMOBIIIO-
BaJIH, SIKi caMe MPpoOJIeMH HaMarajirch po3B’si3yBaTu YKpaiHChKi yueHi [2, ¢. 39].

3 MeTor0 3a0e3MeUeHHs IOCTOBIPHOCTI MOJIOKEHb, BUKJIAJICHUX Y A0CHTIKeHHI «KHuiBCchKa 1IKko-
na KpuMiHanbHOTo 1pasa (1834—1960 pp.): icropuko-nipaBoBe nociikeHHs» I1. bep3inum Oyino Bu-
KOPUCTAHO apXiBHI MaTepiajii, 0COOUCTI NPUBATHI JOKYMEHTH Ta OIyOJIiKOBaHi B Pi3HUI 4ac crioragu
yueHux. IToenHyroun o6pa3 KoxKHOI IepcoHaii, HayKoBeLb MPOBIB KIOMITKY pPOoOOTY, HaMaraiouuch
chopMyBaTu y uuTaua LiIiCHE YSABJIEHHS PO IXHIO ocobucTicTh. CaM yueHuil 3ayBaxye, 110 3a Gop-
MaJIbHUMH O3HaKaMu Horo mpaiis Moria OyTH Ha3BaHa i xpectomariero [2, ¢. 15]. Boxnouac I1. Bep3in
CBIZIOMO YHUKA€ HAJMIpPHOTO aHaJi3y BIAMOBIIHUX MEPIIOMKEPEII, HATOIOUIYIOUYM Ha TOMY, 110 OIliHKa
KPUMIiHAJIBHO-TTPABOBOT0 JIOPOOKY KOKHOTO 3 HAyKOBIIIB, 3raJlaHMX y MOHOTpadii, MOke cTaTti 00’ €k-
TOM CaMOCTIHHOTO HayKOBOTO JOCIIPKeHHS [2, ¢. 22].

IlinkoM MiATPUMYIOUM JaHY IMO3MLII0, BBAXAEMO 32 HEOOXiJAHE HArOJOCUTH, IO MiJrOTOBKA
JcepTalifHUX JOCIiIKEHb, SIKI IPUCBSYEH] KPUMIHAIbHO-IIPAaBOBOBIN cla(IIUHI IPOBIAHUX YUYEHHUX,
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HiroTOBKa MOHOTPpa(igHUX JOCITIHKEHD 3 TUTaHb PO3BUTKY OKPEMHUX HAYKOBUX IIKiT B YKPAaiHCHKOMY
KpUMiHaJIbHOMY NpaBi, B T.4U. yKJIaJaHHs (YHOPAIKYBaHH) JOBITHUKOBUX BUIaHb BUOPAaHUX HAYKOBUX
npaib (BUOpaHUX TBOPIB) MPOBITHUX YUCHHUX € TUMHU aKTyaIbHHUMH HalpsIMaMH, 10 XapaKTepU3YIOTh
MOTpeOu CydacHOi pealbHOCTI Ta HEOAMIHHO MAIOTh IIPAaBO Ha )KUTTS B MAOyTHIX HAyKOBUX PO3BIIKaX.

VYV 2019 p. Buiinuia 3 IpyKy KOJeKTUBHA XpecToMaTist « KpumMinanbHe npaBo B YHiBepcureTi CBsi-
toro Bononumupay [3], onaum i3 ynopsiaHukis sikoi OyB I1. Bep3in. ¥V Hill npeacrapieHo HaliBaromini
npani y4eHHUX Y raily3i KpUMiHaJIbHOTO IIPaBa, B SIKMX BUCBITJIEHO OCOOIMBOCTI CTAHOBJIEHHS Ta PO3-
BUTKY KPUMIHAJIBHOTO IPaBa, K IOPUIUMYHOI HAYKH, Ta, IK HABYAIBbHOT QUCHUILTIHY. [0 TaHOro BUAaH-
HS TAKOX BKJIIOUEHO IIpalli Ta (parMeHTH Ipallb yKpaiHcbkuX yueHuX — I. Jlaninosuua [3, c. 47-66],
O. KicrsikiBewkoro [3, ¢. 67-264], JI. binorpunbs-Kotasipescrkoro [3, ¢. 265—602] ta K. B. IllaBposa
[3, c. 603—620], 1o Oynu omyOmikoBaHi B iepion 3 1834-ro 1o cepenunn 1880-x poKiB BKIFOUHO.

3aB/IsIKH BUKOPUCTAHHIO iICTOPUYHOTO (T€HETUYHOTO) METO/Y ITi3HAHHS B KPUMiHAIBHO-TIPaBO-
BUX JOCHIUKEeHH:X, [1. Bep3iH y cBoix poOoTax 37iiiCHUB BIaIMi OIS MPOLIECY HACTYITHOCTI Ta Po3-
BUTKY KPUMiHaJIbHO-IIPABOBOI HAyKH Ha TEPUTOPii YKpaiHU, pO3KPUB OCOOIUBOCTI IEHE3U YKPATHCHKO-
r0 KPUMIHAIEHOTO 3aKOHOAABCTBA Ta ()OPMYBAHHS MPOBIIHUX HAYKOBHUX IIKLUI KPHUMIHAJIBHOTO IIpaBa
B HaIIIi# ieprkaBi (KATBCHKOT Ta XapKiBChKOT), BU3HAYHMB ICHE3Y MOIVISIIIB IXHIX BiJOMHUX MPEICTABHHUKIB.

VY 2019 p. 6yno ony6nikoBaHo MoHorpadito M. I. Konoca «YkpaiHcbke KpUMiHAIBHE MPaBO:
MTOXOJKEHHSI, PO3BUTOK 1 Cy4acHICTh» [4], 1110 3r0IoM JISIyIa B OCHOBY JAMCEpPTAIlil yUeHOro Ha 3100y TTs
HayKOBOT'O CTYIEHsI JOKTOpa IOPUANYHUX Hayk [5].

Tak, BUXiJ 3 ApYyKy Ipali «YKpaiHCbKe KpUMiHaIbHE IPaBO: MOXOMKEHHS, PO3BUTOK 1 cydac-
HICTbY [4] cTaB NPOAOBKEHHAM MONEPEIHIX JOCILIXKEHb yUEHOro — MOHOIpadiil «KpuminanabHe IpaBo
B YkpaiHi (X — mouarok XXI cromitts)» (y 2-x ToMax) [6; 7]. Y Hiil HayKOBeIb IOCTABUB Mepel cO00I0
CKJIaJIHE 3aBJaHHS — [TOI0JIaHHS HEJOCKOHAIOCT] 3HAHB CYCITIIBCTBA PO MIOXOKEHHS 1 PO3BUTOK yKpa-
THCHKOTO KPUMIHAJILHOTO MPaBa, MO HOro reHeTHYHI 3B’ SI3KM 3 aHAJIOTIYHUMH Taly3sIMHU TIpaBa i 3aKo-
HOJIABCTBA 1HIIMX JIepKaB Ta 0a30BUMHU (PiI0OCOPCHKIMHU, TEOJOTTYUHIUMH, MOJITHYHUMHU JTIOKTPUHAMH.

M. I. Konocom Oyno 31iCHEHO KOMIUIEKCHE JIOCIIPKEHHSI OCHOBHUX KpI/IMiHaJ'ILHO -IIPaBOBUX
aktiB nepxas Crapoxasuboro Cxony, Crapomasuboro Pumy, Cxinmoi Prumcekoi immepii (Bisamrii),
JOKTPHHAIBHUX I0JI0KEeHb Bibuii, morsiiie rpeko-puMcbKiX $inocodis, peniridHUX MpaBUil CBIATHX
aroCTOJIB 1 CBIATUX OTIIB LEPKBH, aHAIOTIYHI aKTH KHsDKOT 100M, Benmkoro kus3iBcTBa JIMTOBCHKOTO,
TerbMmanmman, Yipaincskol HaponHoi PecnyOmiku, cyuacHoT He3anexkHOT YKpaiHy Ta 1HIINX JKepet,
110 MAaIOTh Y CBOEMY 3MICTi JOKTPHHAIbHI KPUMIHAIBHO-TIPABOBI MOJIOKEHHSI.

OxpeMo TakoXk aKLEHTYyeMO yBary Ha pociiukeHHsx O. Xapuronosoi. Tak, y 2004 p. O. Ha-
ropuiok (O. XaputoHoBoro) Oyna 3axuilleHa Aucepralis Ha 37100yTTsS HAyKOBOTO CTYIICHsS KaHAWIaTa
IOPUAMYHUX HayK 3 TeMu «[luTaHHs 3aranbHOI YacTHHH KpUMiHaJIbHOTO mpasa B mpaipix O. d. Kicrs-
kiBcbkoroy [8]. JlaHe AOCIiHKEHHS CTaJI0 MEPIINM, 1, Ha JKallb, JOTETep €JMHAM TaKOTO poay B YKpaiHi,
JIe Ha KOMIUIEKCHOMY MOHOTpa(diYHOMY piBHI OyJIM pO3IVISIHYTI MUTAHHS KPUMIHAIBHOTO MpaBa B rpa-
ISIX OKPEMO Y3SITOTO HAayKOBI[s. ABTOPKOIO Ha CTOpiHKax poOoTH Oyslo MPHUIIICHO yBary 3Ha4yLIOCTi
BHecky O. KictskiBebkoro 11t )OpMyBaHHS COLIOJIOTTYHUX 3acaj B rajly3i yKpaiHCbKOTO KpHMiHalIb-
HOrO IIpaBa.

VY 2010 p. O. XaputoHoBorwo Oyn0 BuIaHO MOHOrpadiro «KpuMiHAILHO-TIPABOBI MOIJISIH
O. ®. KicTsAKiBCHKOTO: HayKOBa CIIAANIMHA Ta 11 3HAYEHHS JUIS CYYaCHUX KPUMIHAIBHO-IIPABOBUX JI0-
ciipkeHby [9]. JlaHa mpartis nprcBsYeHa AOCHIHKEHHIO HAYKOBOT CIa/IIIMHA BUIATHOTO YKPATHCHKOTO
yuenoro XIX ct. O. KicrsakiBebkoro. Ha 0CHOBI IpyHTOBHOTO aHaJli3y KpUMiHaJIbHO-IIPABOBHX OIS IIB
BueHoro, O. Xapuronosa soena, mo O. KicTsKiBCbKUM 3/11CHEHO Cepiio3HMi BILUIMB Ha (OpPMyBaHH
METO/I0JIOTYHOTO IHCTPYMEHTapil0 KPUMIHAIBHO-TIPABOBOI HAYKH B YKpaiHi. Y4eHa 10BOAUTD, IO MiJ
4ac JIOCI/PKCHHS OKPEMUX OCHOBHHUX KPHMiHAJIBHO-TIPABOBHMX IHCTUTYTIB, 30KpeMa, KPUMiHAIbHOIO
npaBonopyueHHs Ta nokapaus, O. KicTSkiBChbKHI CTOSB Ha PiBHI IIePEIOBOT TOTOYaCHOT HAayKH, a BH-
CJIOBJICHI HUM MPOTO3UIIIT CIIPUsIM MaiiOyTHBOMY 30aradeHHI0 Teopii HayKH KPUMIHAJIBLHOTO MpaBa Ta
B/IOCKOHAJICHHIO YKPATHCHKOTO HAI[iOHAJIBHOTO 3aKOHOIABCTBA.

BucnoBku. TakuM unHOM, MaiiOyTHIH pO3BUTOK raty3i yKpaiHCHKOr0 KpUMiHAJILHOTIO IIpaBa, Ha
Hally JyMKY, OXOIUIIOBAaTUME JIBA OCHOBHHX HANpsAMU: IiJrOTOBKY AUCEpTaliiHUX (MOHOrpadiuHUX)
JOCIIDKeHB 3 POOJIeMATUKY TeHE3H raly3i KpHMIHAIBHOTO IipaBa B YKpaiHi; MiAroToBKa Ta myOIiKaris
BHOpaHUX HayKOBUX Npalb (BUOpAHUX HAYKOBHX TBOPIB) PSIAY MPOBITHUX YKPaTHCHKHUX y4eHUX. Bries-
HEHI TaKoX y TOMY, 110 Oy[yTh aKTUBI30BaHI HAyKOBI MOIIYKH B PO3Pi3i JOCIIKESHHS (yHIaMCHTAIb-
HOTO BHECKY INPEJICTaBHUKIB yKpaiHchkoro kinacuunoro (JI. binorpuns-Komnspescekuii, JI. Binagumu-
pos, O. KictskiBcbkwii), conionoriunoro (O. Kucenbos, O. Maknenos, M. UyOHHCBKHIT) Ta Cy4acHOTO
(M. Baxanos, SI. bpaiinin, M. Kopxancskuii, M. ITanos, B. Crammuc, B. Tauiil) HanpsmiB y Haymi
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KpUMiHanbHOro npasa. [Ipu oMy, 6e3cyMHIBHO, MaiiOyTHI HOCIIIHUKY B CBOiX HAyKOBHUX PO3BiJKaX
HiKOJIM He Oy/lyTh OMUHATH YBarolo (popMyBaHHs NPOBIJHUX «KIACHUHUX» HAyKOBUX ILKiN Ha TEPEHAX
VkpaiHu — IOpHIMYHUX YHIBEPCUTETIB Ta (akynsreTiB B Kuesi, JIbBosi, Oneci, Octposi, Xapkosi, Uep-
HIBIIX Ta IHIIUX YKPAiHCHKUX MicTax.

Crnucok BUKOPUCTAHMX JIKepeJI:

1. Bepsin I1. C. KuiBcbka mxona xpuminaabHoro npasa (1834—1960 pp.): icropuko-rpaBoBe
nocnipkenHs: MmoHorpadis. Kuis: KHT, 2008. 436 c.

2. Bepsin I1. C. KuiBchka 1mikosa kpumiHaisHOro mpasa (1834—1960 poku): icTOpHKO-IIpaBoBe
JOCIIDKeHHS: MOHOTpadisi. 2-re Buj., nepepodi. 1 nonosu. Kui: BJ] «/lakopy», 2013. 1144 c.

3. Kpuminanene npaBo B VYHiBepcureTi Cmsitoro Bomomgumupa: Xpectomartis / ymops.:
Bepsin I1. C., I'punenko . C., Kynesuu M. I1. Kuis: Bl «/lakop», 2019. 620 c.

4. Konoc M. I. YkpaiHcbke KpUMiHaIbHE IPaBO: IOXOKEHHS, PO3BUTOK 1 Cy4aCHICTh: MOHOIpa-
¢is. Kuis: B/ «Ocsita Ykpainmy», 2019. 836 c.

5. Konoc M. 1. VkpaiHcbke KpUMiHAIBHE TPABO: MOXOKECHHS, PO3BUTOK i CYYacCHICTh: JIHC. ...
n-pa topua. Hayk: 12.00.08. Octpor, 2019. 471 c.

6. Konoc M. 1. Kpuminasnbhe nipaBo B Ykpaini (X — mouarok XXI cromittst): MoHOrpadis: y 2 T.
T. 1. Ocsira, Hayka, 3akoHOaBCcTBO / HayK. pen. 0. B. baynin. Kuis; Octpor, 2011. 448 c.

7. Konoc M. I. KpuminaneHe npaBo B Ykpaini (X — nogatox XXI cronitts): MoHorpadis: y 2 T.
T. 2. Bibmiorpadis / Hayk. pex. 0. B. baynin. Kuis; Octpor, 2011. 640 c.

8. Haropstok O. B. [Turanus 3aranbHol YacTHHH KpUMiHAIBbHOTO TipaBa B npaisix O. @. Kictsi-
KIBCBKOTO: JTUC. ... KaH[I. topu. Hayk: 12.00.08. Xapkis, 2004. 220 c.

9. Xapuronosa O. B. Kpuminansao-mipaBoBi norisiu O. @. KicTsakiBChKOTO: HayKoBa CIal-
mMHa Ta 1 3HAUYCHHS JUIsl Cy4aCHHX KPHMiHAJIBHO-IIPABOBHUX JOCIHIHKEHb: MOHOTrpadis / HayK. pel.
10. B. Baynin. Xapkis: IIpaso, 2010. 252 c.

206



Axmyanvni numanHs 10pUOUUHOT Hayku

VJIK 343.14
DOI https://doi.org/10.32844/2618-1258.2024.5.35

IJTbHULIBKUN M.M.

3ABE3INNEYEHHA BUMOI'M WIBUJAKOI'O JOCJLI’KEHHS OBCTABUH,
AKI NLIJIATAIOTD JOKA3YBAHHIO Y KPUMIHAJIBHOMY INPOBA I KEHHI

ENSURING THE REQUIREMENT OF RAPID INVESTIGATION
OF CIRCUMSTANCES, WHICH ARE SUBJECT TO PROOF
IN CRIMINAL PROCEEDINGS

VY crarTi 3AiliCHEHO aHali3 KPUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA 00
3a0e3MeueHHs BUMOTH LIBUAKOCTI PO3CIIAYyBaHHS IIUIIXOM JOTPUMAHHS HOro CTPOKIB Ta
OIIepaTHBHOTO BCTAHOBJICHHSI OOCTABUH, SIK MiUTATAIOTh J0Ka3yBaHHIO. J[OCHiHKEHO MO~
HSTTS 320€3MEeUeHHS IBUIKOCTI JIOCYA0BOTO PO3CIITyBaHHS 3 TOYKH 30pYy 3acaj KpUMi-
HaJILHOTO MPOBA/DKEHHS. 3/1iFICHEHO BH3HAYEHHS IIBHIKOCTI K SKICHOI XapaKTePHCTUKH
JIOCY/IOBOTO PO3CIIiLyBaHHsI, 1110 ITepe1bauae CBOEUaCcHe, HEBIIKIIaJHE BUKOHAHHS CITiTYUM
yCiX HEOOXITHUX MpOIeCyalbHUX il 3 METOK JOKa3yBaHHS OOCTaBUH KPUMIHAIBLHOTO
MPABOIMOPYIICHHS Ta HOCATHEHHS 3aBIaHb KPUMIHAJILHOTO MPOBAKEHHS. ABTOp 3a3Ha-
YUB, IO MOHSTTS MIBUIKOCTI Ta i BIUTUB HA JOCSTHEHHS METH KPHUMIHAIBLHOTO MPOBa-
JOKCHHS 3QTHIIAETHCS aKTYaIbHUM, aJDKE BCTAHOBJICHO MPSMMUIA 3B’ 530K MK IIBHAKICTIO,
SIK € PYLIIHHOIO CHIIOKO JsUTEHOCTI OpraHy TOCYJOBOTO PO3CIiyBaHHS 3 1Oro MOBHOTOIO
Ta Ge3nocepeaHicTio. Kpim Toro, mBHUAKE pO3CiAyBaHHSI KPUMIHATIBHOTO MPOBAKECHHS
JIO3BOJISIE IOCSATTH ONTHUMAJIBHOTO OajaHCy MiXK BCTAHOBJICHHSIM ICTUHHU Ta 3a0e3NedeH-
HSIM TapaHTil peajti3ailii MpaB Ta 3aKOHHUX iHTepeciB 0coOu. BcTaHOBIEHO, 110 CrIeIH-
(ixa KpUMiHAIBEHOI IPoLECyaIbHOT AiSUIBHOCTI OB’ A3aHa 3 HEOOX1IHICTIO OIIEPATUBHOTO
300py Ta JIOCHIPKEHHS 0Ka3iB, 0 00YMOBJIEHO 000B’S3KOM CIIIT4Or0 BCEOIYHO, MOBHO
Ta HeynepeKeHO AOCHIINTH 00CTaBUHU KPUMIHAJILHOTO POBA/KEHHS, Ta sIKpa3 1 CBiJ-
YHTH MPO 3a0€3MEeUEHHs] BUMOTH [IBUJIKOTO PO3CIIITYyBaHHS SIK 3aBJaHHs KPUMiHAJIBHOTO
MIPOBAPKCHHS. 3aJIe)KHO BiJ MICI[S Ta POJIi Y MEXaHi3Mi KPUMIHAIBLHOTO MPOLIECYaIbHOTO
PETYIIOBaHHS JISUTBHOCTI CJIITYOT0 MO0 3a0€3MeUYeHHs MIBUAKOCTI JOCYI0BOTO PO3CITi-
JIyBaHHS aBTOp BUAUIMB BHYTPILIHIO Ta 30BHIIIHIO (opMHu 3abe3nedeHHs. J[o BHyTpim-
HBOT (popMu 3a0e3MeUeHHs MIBUIKOCTI PO3CIiAYyBaHHS CJIiJ] BITHECTU IUTAHHS, TIOB'A3aHi 3
KPUMIiHAJIBHO-IIPOLIECYAIbHOIO (hPOPMOLO Ta OpraHi3aliifHO0 CKJIaJ0BOIO AisUIbHOCTI CIIil-
90ro, a came MpOILEAypHi Ta (PYHKIIOHAILHO-TIPaBOBI acrekTd. JIo 30BHIMIHBOT hopmu
3a0e31eUCeHHS IOLIBHO BIJIHECTH THMTAHHS B3AaEMOJIi CIIYOTO 3 IHIIMMH YYaCHUKaAMU
KPHUMIHAJIBHOTO CYJJOYMHCTBA, & TAKO)K BUKOPHUCTAHHS CITITYMM JOCTYITHHX ITPABOBHX 3a-
c00iB, 1110 CIIPUSIOTH BUPIIICHHFO MMOKJIAJICHUX HAa HBOTO 3aB/aHb.

Knwouosi cnosa: docyoose poscnioyeanns, 3abe3neuents weuoKocmi, 3a60aHHs Kpu-
MIHATLHO20 NPOBAOICEHHSA, OOKA3YEANMNS, 3ACA0U KPUMIHATLHO20 NPOBAOIICCHHSL.

The article analyzes the criminal procedural legislation on ensuring the speed of the
investigation by compliance with its terms and prompt establishment of the circumstances,
as subject to proof. The concept of ensuring the speed of pre-trial investigation in terms
of criminal proceedings is investigated. The speed was determined as a qualitative
characteristic of pre -trial investigation, which provides for timely, urgent implementation
by the investigators of all necessary procedural actions in order to prove the circumstances
of the criminal offense and to achieve the tasks of criminal proceedings. The author noted
that the concept of speed and its impact on the achievement of the purpose of criminal
proceedings remains relevant, since there is a direct link between the speed, which is the
driving force of the activity of the pre -trial investigation body with its completeness and
immediacy. In addition, the rapid investigation of criminal proceedings allows to achieve

© UIBHULIBKUI M.M. — acmipant xadeapn kpuMinasHoro mpouecy (Harjonamsia akazemis
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the optimal balance between establishing the truth and ensuring guarantees of the exercise
of the rights and legitimate interests of the person. It is established that the specificity of
criminal procedural activity is related to the need for prompt collection and investigation
of evidence, which is conditioned by the obligation of the investigator comprehensively,
fully and impartially to investigate the circumstances of the criminal proceedings, which
is just indicative of ensuring the requirements of a quick investigation as a task of criminal
proceedings. Depending on the place and role in the mechanism of criminal procedural
regulation of the investigator's activity to ensure the speed of pre -trial investigation, the
author identified internal and external forms of security. The internal form of ensuring the
speed of the investigation should include issues related to the criminal procedural form and
organizational component of the investigator, namely procedural and functional aspects. It
is advisable to attribute the external form of providing the issue of regulating the interaction
of the investigator with other participants in criminal proceedings, as well as the use of
legal means that contribute to the solution of the tasks assigned to it.

Key words: pre-rial investigation, ensuring speed of investigation, tasks of criminal
proceedings, proving, principles of criminal proceedings.

AKTyaabHicTh TemMu. Hanexxna moOynoBa Ta (yHKIIOHYBaHHS CUCTEMH KPHUMiHAJILHOTO HPO-
LIeCy, HOpPMAaTHBHE PETYIIOBAHHS HUM IPABOBIJIHOCHH MK YYaCHMKaMM IPOBAJUKEHHS HEMOXJIHMBE 0e3
YiTKOTO BU3HAYCHHS IPU3HAYCHHSI, METH, 3aBaHb i 3aCaJl, BIAMOBIIHO [0 SKMX JJaHA CUCTEMA MA€ JISTH.
BkasaHi kareropii € CBOro pojy CHCTEMOIO KOOPIHMHAT JJIs MPAaBO3aCTOCOBHUKA MPH 3MIHCHEHHI KpHUMi-
HaJILHOTO MPOBa/LKeHHS. KpiM TOro, po3mIsSTHYTI MOJNOKEHHST BU3HAYAIOTH 3arallbHy KOHIIEIIIIO BIOCKO-
HAJICHHS iICHYIOUYHX 1 BBE/ICHHSI HOBUX IMIICPAaTUBHUX HOPM, 1 OJTHOYACHO BHCTYIIAIOTh SIK 3aTI001KHHUK IS
KPHMIHAJILHOTO MPOIIECYaIbHOTO 3aKOHOABCTBA BiJl MAPHHX, YaCOM HABITh IIKIUIMBIX HOBOBBE/ICHb.

Hopmu, 1110 3aKpirieHi y KOHKPETHUH iCTOpUYHMI Hepiof SIK OCHOBOIOJIOXH] y KpUMiHAJIbHO-
My TPOLECYalIbHOMY 3aKOHi, Jal0Th MOMKIMBICTb CYAUTH TPO CTAaBJICHHS 3aKOHOJABL 0 JCPIKABHHUX
Ta CYCHUIbHAX iHTEPECIB IiJi 4ac PO3CIAYBAHHS KPUMIHAIBHIX [PABONOPYIICHb, CYJOBOMY PO3IISL,
a TaKkoxk WI0Z0 JOTPUMAHHs [PaB OCi0, 3ally4eHUX 10 y4acTi y KpUMiHaIbHOMY npoueci. BinosinHo,
3MiHa MPIOPUTETIB JEP>KABHOI TOJITUKH Y chepi KpIMIHAIBHOTO CYJOYMHCTBA HEOAMIHHO ITO3HAYAETHCS
Ha KPUMIHAIBHOMY IPOLIECYaIbHOMY 3aKOHO/IABCTBI IIISIXOM BHECECHHS BIIIIOBIIHMX 3MiH JI0 1OTO HOpM,
HacaMIepes THX, 110 PETYIIOI0Th METY, 3aBAaHHsI, IPU3HAUCHHS Ta 3acaJl KPUMIHAIEHOTO MIPOLECY.

ITouaTox 1OCYROBOTO PO3CIiAyBaHHS, SIK OAUH 3 eTamiB Liel cTanii oOMexkenuii y yaci ta, Binmo-
BifHO 210 crarTi 214 KpuminaneHOro npouecyaisHoro koaekcy Yipainu (nani — KIIK) 3nificHioeTbest
HEBIIKJIA/THO, aJie He Mi3HilIe