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JEHHUCEHKO I'.B.
TAPAHTII HOTAPIAJIbHOI TAEMHUII Y KPUMIHAJILHOMY MPOIECI
GUARANTEES OF NOTARIAL CONFIDENTIALITY IN CRIMINAL PROCEEDINGS

AKTyaJbHICTh CTATTI MOJISITAE B TOMY, 1O crieiudika AisUTbHOCTI HOTapiyca € Takoro,
10 HOMY JOBOJIWTHECS MATH CIPaBy 3 TAEMHHIICI0 OCOOHMCTOTO XHUTTSA TPOMAISH abo
KOMEPIIIHOI0 Y1 6aHKIBCHKOI TAEMHHMIICIO Y JIiSUTBHOCTI i IIPUEMCTB, YCTAHOB, Opra-
Hizalii. CKIaJHICTh MOJSTAE Y TOMY, IO Ha ChOTOJHI B 3aKOHOJABCTBI YITKO HE BH-
3HAYCHO PENIaMEHTAIlI0 JisNTHOCTI HOTapiyciB IIOJ0 HaJaHHS OpraHaMm J0CYJOBOTO
Ppo3ciiyBaHHs, IPOKYPOPOBI 260 Ccyay BiIOMOCTEH, SIKi € HOTapiaJlbHOIO TAEMHUIIEIO, &
TaKOX MPABJITIPOBEICHHS CIIITYMX il Ta ONEepaTHBHO-PO3IIYKOBHX 3aXO0JIiB CTOCOBHO
HoTtapiyciB. KpiM Toro, icHYIOTH i IpO6OJIEMHI MUTAHHS [[0JI0 BU3HAYCHHS HOTapiabHOT
TaeMHHUI. METOI0 CTaTTi € aHalli3 rapaHTii HOTapiaJbHOI TAEMHUIN Y KpUMIHAIBHO-
My mnponeci. CTarTio IPUCBSIUEHO aHaji3y TapaHTiil HOTapiaJlbHOI TAEMHUIN Yy KpUMi-
HaJbHOMY Ipoleci. BuzHaueHo, 1o rapanTii HOTapiaabHOI TAEMHHUII € HOBUM SIBUILEM
B YkpaiHi, sike oTpedye MOAANBIIOrO BIOCKOHANEHHS. BeTaHoBIeHO, 10 noAanbIInit
PO3BUTOK IPOBAKEHHS HOTapiaabHOI MiSUIBHOCTI B YKpaiHi 3AiCHIOETbCS Ta Oyne
BinOyBaTHCs B €BPOIEHCHKOMY (JIATHHCHKOMY) HampsiMi. 3poOJIeHO BUCHOBOK, LIO LIS
e(heKTHBHOTO 3a0e3MeUeHHsT HOTapiadbHOT MisTIBHOCTI Ta ii CKIIaI0BOT — HOTAPiaIbHOTO
mporiecy, HeoOXiTHO A0 YMHHOTO YKPaiHCHKOTO HOTapiaJIbHOTO 3aKOHO/IABCTBA BHECTH
3MiHH, SKi 6 CTOCyBaJMCsl TPHOX BHAIB TapaHTill HOTapiaJbHOI TaeMHHMILI: 1) rapaHTiit
[IPOBaXKEHHs HOTapiaJbHOIO MPOLECY IOAO0 BYMHEHHS HOTapialbHUX Ail; 2) rapas-
Till BUNHEHHS HOTapiycaMu IHINUX JiH, SIKi He € HOTapiaJbHUMU, 3 METOI0 HaJaHHS iM
IOpUIIMYHOI HIMOBIPHOCTI; 3) rapaHTii BUMHEHHs Ailf, SKi NPUPIBHAHI 1O HOTapialbHO
MOCBITYEHUX, KBa3iHOTApiaJbHUMU OpraHaMHu Jep)KaBH. BU3HaueHO, IO TOJOBHOIO
METOI0 TapaHTyBaHHsI 30€PEKECHHS TAEMHUIII TIPH MPOBAKEHHI HOTaPiaabHOT AisITbHO-
CTI € MOBHOIIIHHUH 3aXUCT BCIX YYaCHHUKIB HOTapiaJbHOTO mporuecy. st MpUTArHeHHS
HOTapiyca 10 KpUMiHAJIBHOT BiZINOBiJaJIbHOCTI HEOOXIHO BCTAHOBUTH HU3KY OOCTaBHH:
1) mpoTUNpaBHICTh OBEAIHKU HOTapiyca; 2) XapakTep MCUXIYHOTO CTaBJIEHHsS HOTapi-
yca JI0 AisHHA Ta HOro HacliJKiB; 3) XapakTep HAcliAKiB; 4) OPUUUHHUN 3B’ 30K MDK
JisIMH HOTapiyca i 3aBIaHOI0 IIKOJOI0. BaXIMBOIO yMOBOIO € Cy6’€KTHBHE CTaBICHHS
HOTapiyca A0 BYNHIOBAHOTO MPOTHUIIPABHOTO JisTHHS, TOOTO HOTO BHHA.

Kniouoei cnoea: capanmii nomapianbHoi maemuuyi, KpUMIHATLHULL npoyec, O0XO-
POHA HOMAPIATLHOI MAEMHUYI, HOmapiam, 2apanmii maemMHuYyb.

The relevance of the article lies in the fact that the specifics of the notary’s activity
are such that he must prove that he has a right to the secret of the private life of citizens,
or commercial or private secrets in the activities of enterprises, organizations, etc.
The difficulty lies in the fact that currently the legislation does not clearly define the
regulation of the activity of notaries regarding the provision to pre-judicial investigation
bodies, prosecutors and courts of documents that are a triple note, as well as the rules for
conducting investigative actions and operational search measures by notaries. In addition,
there are problematic issues regarding the definition of notarial secrecy. The purpose of
the article is to analyze the guarantees of notarial secrecy in the criminal process. The
article is devoted to the analysis of guarantees of notarial secrecy in the criminal process.
It was determined that guarantees of notarial secrecy are a new phenomenon in Ukraine
that needs further improvement. It has been established that the further development of
notarial activities in Ukraine will be in the European (Latin) direction. It was concluded
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that in order to effectively ensure notarial activity and its component — the notarial
process — it is necessary to make changes to the current Ukrainian notarial legislation that
would relate to three types of guarantees of notarial secrecy: 1) guarantees of the notarial
process regarding the performance of notarial acts; 2) guarantees that notaries perform
other actions that are not notarial in order to give them legal probability; 3) guarantees
of actions, which are equated to notarized, quasi-notarial state bodies. It was determined
that the main purpose of guaranteeing the preservation of secrecy in the conduct of
notarial activities is the full protection of all participants in the notarial process. In order
to bring a notary to criminal liability, it is necessary to establish a number of grounds:
1) illegality of the notary’s behavior; 2) the nature of the notary’s usual attitude towards
the act and its consequences; 3) the nature of the consequences; 4) a causal connection
between the actions of the notary and the damage caused. A necessary condition is the
subjective attitude of the notary to the committed illegal act, i.e. his fault.

Key words: guarantees of notarial secrecy, criminal process, protection of notarial
secrecy, notary, guarantees of secrets.

Beryn. Ouintoroun CyyacHuii CTaH BITYM3HAHOTO 3aKOHOTBOPYOIO IPOLECY, IO CTOCYEThCS
Pery/IrOBaHHs KPUMiHAIBHAX NPOLECYAIbHUX BiJHOCHH i PEabHOIrO CTaHy poOOTH NMPaBOOXOPOHHHX
OpraHiB, MOXXHA 3pOOHTH BHCHOBOK, 1[0 BaXJIMBE MiCIle B HAyKOBOMY JIOCTI/DKEHHI 3 MUTAaHb KPUMi-
HAJIBHOTO TPOLIECY BiIBOIAUTHCS IHCTUTYTY OXOPOHH BiJIOMOCTEH.

Crnenudika AisIIBHOCTI HOTapiyca € TaKolo, 0 HOMY JOBOIUTHCS MaTH CIPaBy 3 TAEMHHUIIEIO
0COOUCTOr0 KUTTSL TPOMAISIH a60 KOMEPIIMHOI Ui GaHKIBCHKOIO TAEMHULEIO Y AiSUIBHOCTI MiANpHU-
€MCTB, YCTaHOB, OpraHi3arii.

CKJIaJHICTB MOJISITA€ y TOMY, L0 HA CHOTOIHI B 3aKOHOIABCTBI YiTKO HE BU3HAUCHO perilaMeHTa-
1iFO JiSUTBHOCTI HOTAPiyCiB 1010 HAJTAHHS OpraHaM J0CY0BOTO PO3CIIiIyBaHHs, IPOKYPOPOBi ab0 cyy
BiJIOMOCTEH, 5IKi € HOTapiaJIbHOK TAEMHUIICIO, @ TAKOXK MPABUII TIPOBEACHHS CIIIYUX il Ta ONepaTHB-
HO-PO3IIYKOBUX 3aX0JiB CTOCOBHO HOTapiyCiB.

Kpim Toro, icHyIOTb 1 Ipo6JIEMHI TUTAHHS 1100 BU3HAUYEHHS HOTapiaJIbHOI TA€EMHHIL.

MeTo¥0 TEOPETUYHOIO JOC/Ii/IzkeHHs € aHali3 rapaHTiil HoTapialbHOI TAEMHUL Y KPUMiHAIIb-
HOMY IIpOIIECi.

CraHn aociaixxeHHs. BueHUMH B pi3HUIT Yac JOCIIHKYBAIHCS IMTaHHS HOTapiaTy Ta HOTapiallb-
HOTO MpOIIEeCy, 30KpeMa Mpo6JIeMu AOTPUMAaHHS HOTapiaibHOI TaemHuii. [le mpari Takux JOCIiTHH-
kiB, sik M. Apmtokos, C. ITaciunuk, JI. Pansieschka, C. dypca, B. Aprynos, ®@. Puxo, XK. Pundons,
I'. Yepemnunx, 1. Yepemuux Ta iH.

Buxiiag ocHOBHOro Mmarepiajy aociimkeHHs. HorapianbHa TaeMHULS Ma€ HaJ3BUYaiHO
BaroMe 3Ha4eHHs IiJ 4ac 3[iiCHEHHs HOTapiadbHOI'O NPOBAPKEHHS, aJPKE BOHA MIJKPIILIIOE AOBIpY
TPOMAJISH JI0 HOTapiaTy i € OJJHAM 13 BaXKJIMBUX IPABIII AisLTBHOCTI CaMOTo HOTapiyca, o 3a6e3rnedye
HWOTO aBTOPHUTET.

HorapianbHa TaEMHUIIS — [1€ CYKYITHICTb BiTOMOCTEH, OTPUMAHHUX TTiJ1 Yac BYMHEHHS HOTapiasib-
HOT i1 a60 3BEpHEHHs JI0 HOTapiyca 3aiHTepecoBaHol 0co6H, 30KpeMa i 1mpo ocoby, ii MaiiHo, 0co6HCTI
MaifHOBI Ta HEMaifHOBI npaBa i 060B’ 3Kk TowO (cT. 8 3aKoHy Mpo HoTapiar) [1].

HorapianbHy TaeEMHHMIIIO TOTPIOHO PO3IVISANATH Y ABOX aCHEKTaX. 3 OJHOTO OOKY, 1€ TAEMHUIISL
ocobu, sika 3BEepHYyJAcs 3a BUMHEHHAM HOTapianbHOI i (MOTHB 3BEepHEHHS Ta caM ()aKT 3BEpPHCHHS
0co6H 10 HOTapiyca, HaJaHi Juisl JOCIIHKEHHS TOKyMEHTH, TOCSATHYTHH ITiCIIsl 3BEpHEHHS 10 HOTapiyca
Pe3yINIbTaT, BiIOMOCTI TIPO OCOOUCTE KUTTS 0COOH TOIIIO).

3 iHIIOrO — IIe TAEMHHUIIS HOTapiyca K (axiBius (BiJOMOCTI PO HalaHi MOPaH, KOHCYIBTAIT
TOIIIO).

BaxnuBumu € 06u/Bi XapaKTEPUCTUKH IOHATTSA TAEMHHILII BANHEHHs HOTapialbHUX A1k, 061 /Bi
MTOBHHHI 6yTH 3aKOHOJIABYO 3aKpimieHuMH [2, c. 55-56; 3, c. 80-81].

Hortapiycwu, sk i Oynb-ski iHIII 0cOOH, HE 3aCTPaxXOBaHi BiJl MOXJIMBOI IIPOIECYaIbHOI y4acTi
B SIKOCTI yYaCHHKIB KPUMiHAJIBHAX MPOIIECYAIBHHUX IPABOBIJHOCHH. BpaXoByro4un MOJI0KEHHsI, IO CBi-
JIOK TIOTIEPE/IKAETHCS PO BiIMOBIJANBHICTS 32 BiIMOBY Bijl aBaHHs MOKa3aHb Ta JaBaHHS 3aBIJIOMO
HETpaBIWBUX TIOKa3aHb 3 METOIO 3’SICYBaHHS MPEIMETy HOTapialbHOI TAEMHUI, HEOOX1THO HOCHTITUTH
11e MOHATTS Oibin AeTansHo [4, c. 60—61; 5, c. 78-79; 6, ¢. 67-69].

BianosinHo no crarti 8 3akony Ykpainu «IIpo HoTapiaT» (#ani — 3aKkoH), HOTapialbHa TA€MHU-
151 — 1Ie CyKYIIHICTb BiJOMOCTEH, OTpUMaHUX I1iJ] YaC BUNHEHHS HOTapiasIbHOI i a00 3BEpHEHHS J10 HO-
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Tapiyca 3aiHTepecOBaHOl 0COOH, y TOMY YHCIi po 0coly, ii MaiiHO, 0cOOMCTI MaifHOBI Ta HEMaifHOBI
mpaBa i 000B’a3kH TowIO [7].

B Hayni JoMiHye Mo3ulis, 110 HOTapiadbHa TAEMHMI € PI3HOBUIOM NPOQeciiiHOI TaeMHMIL.
3okpema, O.0. KymiHid Bka3ye, 0 SKIIO MOBa ¥iie Mpo MPHUBaTHOTO HOTapiyca, TO BHIIe3a3Ha4YEHI Bi-
JIOMOCTI CKJIaIATUMYTh BUKITFOUHO MPOQECiitHy TAEMHHUIIIO, a SIKIIO HAETHCS PO JiSUTBHICTD JIepKaBHO-
ro HOTapiyca, TO aBTOMaTH4HO Taka iH(opMallis CTAHOBUTUME CTaTyc cliyx00Bo1 Taemuutii [8, c. 75].

VY Oyap-sKoMY 3 IUX MPABOBUX PEKUMIB Taka iHpopmallisi Mae OyTH 3abe3rneueHa KpUMiHaIbHU-
MH IPOLECYaIbHUMU TapaHTisIMH.

3Beprae Ha cebe yBary Toil (pakt, mo 3akoHonaBuem B KIIK VkpaiHu BHKOPHUCTAHO MOHSATTS
«BIZIOMOCTI, SIKi CTAHOBJISITh HOTApiaJbHy TAEMHULIIOM.

Ile BU3HAUECHHS HE B MOBHIN Mipi OXOILIIOE MOHSTTS HOTapiajdbHOT TAEMHHUIIL, 10 SKOT BXOIATH
HE TIJIBKH BiJOMOCTI PO BYMHEHHS HOTAPiadbHUX [iil, a 1 BIAMOBIAHO 10 CTATTi 8 3aKOHY «CYKYIHICTh
BiJIOMOCTEH, OTpPUMaHHMX I1iJ] YaC BYNHEHHS HOTApiaJIbHOI Aii a00 3BEpPHEHHS JI0 HOTapiyca 3aiHTepeco-
BaHOi 0cOo0M, B TOMY YHCIIi ITpo 0co0y, 11 MaitHO, 0COOMCTI MalfHOBI Ta HEMAHOBI MpaBa i 000B’SI3KK
Tomo», a Tomy KIIK Ykpainu norpebye OHOBIEHOrO BU3HAYEHHS HOTapialbHOI TAEMHHUIIL.

CrarTd 5 3akoHYy BCTaHOBIIIO€ 000B 130K HOTapiyca 30epiraTu B TA€MHHUII BiTOMOCTI, OeprKaHi
HUM Y 3B’sI3Ky 13 BUMHEHHSIM HOTapianbHuUX Aii. CtarTs 8 3aKkoHy 3a3Havae, 110 HOTapiyc He Mac IpaBa
JIaBaTH CBIIYCHHS B SIKOCTI CBIJIKa IIOI0 BiZIOMOCTEH, SIKi CTAHOBJISATH HOTapialbHy TAEMHHIIIO, KPIM BH-
TMaJIKiB, KOJIH IIOTO BUMAral0Th 0COOH, 32 IOPYUYCHHSM SIKUX a00 100 SKUX BUMHSUINCS HOTApialbHi 1.

Ile moB’si3aHO 3 THUM, IO HOTApiyC € JIUIIE YTPUMYBaueM BiJIOMOCTEH, 110 CTAHOBISATH HOTA-
piagbHy Ta€MHUIIO, TOBHOBa)KHUM BIIACHUKOM € 0C00a, sIKa 3BEpHY/Iach A0 HOTapiyca Ui BUNHEHHS
BiJINIOBIAHKX HOTapiajabHUX Aiii [9, c. 30].

Iepenycim, came B iHTepecax OCTaHHBOTO ACPKABOIO 3aMPOBAIKCHHI TPABOBUI PEIKHM 0XOPO-
HH, 3aXHUCTY 1 PO3KPUTTS HOTapiaibHOI TaeMHHUII. ToMy HOTapiyc HE BIpaBi «J0OPOBITLHOY, 33 CBOEIO
IHII[IaTHBOIO PO3KPHBATH OCTAHHIO.

VY BUNAKy, KOJIM HOTapiyC BHCTYIAE B SIKOCTI CBiJiKa Y KPUMiHAJIBHOMY IPOBaJKEHHI HIOMIO
oOcTaBHH cripaBH BiH Mae nepenadauenuid 1. 3 4. 2 cr. 65 KIIK imyniTer. 3a BHIOM Takuid iIMyHITET Bij-
HOCHTBCS JI0 CIELiaNbHOTO iMyHiTeTy cBiaka [10].

Xoua, y HayKOBill JiTepaTypi 3yCTpiuaeThcsl Ha3Ba SIK albTEPHATUBHOIO IMYHITETy. AJbTepHa-
TUBHUH IMYHITET CBiJIKiB, KOJI B 0COOH € MPaBO BiIMOBHUTHCS BiJl Jadi MOKa3aHb CBiKa, IO CTOCYIOTh-
¢ 3IifiCHEHHST HUM MPOQeCiitHOT AisUTbHOCTI. 3a TaKol YMOBH MOXKJIMBICTh JaTH MOKA3aHHS 3aJIC)KHUTh
HE CTIJIBKH BiJl HOTO BOJI, CKUIBKH BiJl BOJI KJII€HTA, 1[0 3BEPHYBCS 10 HHOTO.

[IpakTuka HaieHHS HOTapiyca K CBIIKIB alIbTEPHATMBHUM IMYHITETOM 3ycTpidaeThes B boi-
rapii (ct. 135 LIIK), Yropumni (maparpad 170 LIIK), Himeuuuni (ct. 383 LIIK), ITonsmi (cT. 261
LIIK) [11, c. 145-146].

BapTo 3BepHYTH yBary Ha MOJIOXKEHHS CT. 8-1 3aKoHY, sika BCTAHOBIIIOE, IO Oy/b-SIKE BTPYYaHHS
B JisUTBHICTH HOTapiyca, 30KpeMa 3 METOIO MEPEIIKO/PKAaHHS BHKOHAHHIO HUM CBOiX 000B’s3KiB (a 0X0-
pOHa HOTapiaJbHOI TAEMHUII € 0OOB’S3KOM, a HE NMPAaBOM HOTapiyca) ab0 CIIOHYKaHHS J0 BUMHEHHS
HUM HEIMPaBOMIPHHUX [Iili, 30KpeMa BUMaraHHs BiJ] HbOTO, HOTO MOMIYHHKA, IHIIUX MPALiBHUKIB, SKi
3HaXOJATHCS Y TPYAOBUX BIJIHOCHHAX 3 HOTApiycOM, BiJIOMOCTEH, III0 CTAHOBJIATh HOTApiajbHY TAEM-
HHUIIIO, 3a00POHSETHCS 1 TATHE 32 COOOK0 BIAMOBINANBHICTH BIIMOBITHO JI0 3aKOHOJABCTBA. ToMy OyIib-
SIKW HE3aKOHHH, HABITh «IICUXOJIOTIYHHI) BIUTUB HA HOTapiyca 3a00pOHSIETHCS.

VY Hayli KpUMIiHaJbHOTO IMPOIECYaNbHOrO IpaBa MPOMOHYETHCS 3BUIBHITH HOTapiyca Bij
000B’s13Ky 30epiraru HoTapiallbHy TAEMHHIIIO, SKIIO HOMY MOBiTOMIIEHO PO migo3py. 3okpema y KITK
Mae OyTH mepeadadeHuii MeXaHi3M 3aXHCTY LUX JAHUX BiJ ITOJAIBIIOTO NOMIUPEHHS.

BucHoBku. Po3rosomeHHs: HOTapiaabHOT TAEMHHUIII — L€ JisTHHS (i1 260 6€3/isUTbHICTB) 0c06H,
B pe3ynbTati sIKoro iHdopmailis, 0 CTAaHOBUTh HOTapiallbHy TAEMHHMIIIO 1 siKa Til J0oBipeHa abo crana
BiZIOMa y 3B’3Ky 3 BUKOHAHHSM CIIY>K60BHX a60 ImpodeciiHuX 060B’sI3KiB, Oyna clipuilHATa CTOPOHHI-
MH 0cob6aMu (TOOTO TUMH, XTO HE TOMYIIEHUH 10 PO3rojIolIyBaHoi iHdopmaii).

JInist npUTSATHEHHS HOTapiyca 10 KpUMIiHATIBHOI BiIIOBI TAIBHOCTI HEOOXiJHO BCTAHOBUTH HHU3KY
o6cTaBHH: 1) MPOTUIIPABHICT MOBEIIHKK HOTapiyca; 2) XapakTep NMCHXIYHOTO CTaBICHHs HOTapiyca
IO JisIHHS Ta WOTO HACHIJKIB; 3) XapakTep HACHIAKIB; 4) IPUYMHHHUNA 3B’SI30K MIXK JisIMH HOTapiyca i
3aB/IAHOIO IIKOJI010. BasknBOIO yMOBOIO € Cy6’ €KTHBHE CTaBJICHHS HOTapiyca JO BANHIOBAHOTO IIPOTH-
[IPAaBHOTO AiSHHSA, TOOTO HOTO BUHA.
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