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PEHIETHSAK H.B.

CHELU®IYHI PUCH PEAJIBALII EKOHOMIYHOI ®YHKIIT
CYYACHHUMM JEP)KABAMM: MIKJINCOUIIJIIHAPHUM XL

SPECIFIC FEATURES OF IMPLEMENTATION OF ECONOMIC FUNCTION
BY MODERN STATES: INTERDISCIPLINARY APPROACH

VY crarTi BiA3HaUeHO, O (YHKLIIOHAIBHUI OJIOK AISUIHOCTI Aep)KaBH mependadac
OKpEMHUIi EKOHOMIYHHIT HATPSIM, 110 OE3MOCEPEHBO OXOILTIOE peaTi3allito 1BOX (GyHKIIIi:
€KOHOMIYHOT Ta 30BHIIIHHOCKOHOMIYHOI. 3 €eKOHOMIYHMM HAIpsIMOM JisUTBHOCTI JieprKa-
BU OB’ s13aHa peaizallis IIMPOKOTO CIeKTpa Halpi3HOMAaHITHIIINX (QYHKIIIH (MTOiTHYHA,
colianbHa, 3a0e3MedeHHs 3aKOHHOCTI TOIo). BCTaHOBNEHO, 1110 €KOHOMIYHUM HampsM
JISUTBHOCTI JIep’KaBU BCEpeNuHI KpaiHu nepeadayae HacaMIiepes peryitoBaHHs chepu
S€KOHOMIYHUX BIJTHOCHH /ISl CTBOPEHHS YMOB II[O/I0 PO3BHUTKY BUPOOHHMIITBA; OpraHi3ail
BUPOOHHUIITBA Ha MMiJICTaBI BU3HAHHS 1 3aXUCTY Pi3HUX (OPM BIACHOCTI, MiAMIPUEMHHIIb-
KO JisUTBHOCTI; TPOTHO3YBaHHS PO3BUTKY €KOHOMIKH. Ha 30BHIIIHLOMY PiBHI (32 Mexa-
MU JIep’KaBH) €KOHOMIUHA (DYHKIIisS peasi3y€eTbCs IUISIXOM BCTAHOBJICHHS 1 MIATPUMKH
TOPrOBO-€KOHOMIYHUX BiTHOCHH 3 1HO3EMHHMMH AEPXKaBaMH; PO3BUTKY IiIOBOTO MapT-
HEpCTBA i CHIBPOOITHUIITBA B SKOHOMIUHIH Cepi 3 yciMa fepKaBaM, HE3AIEKHO Bij iX-
HBOT'O JIEPHKABHOIO Ta CYCILILHOIO Jajly, a TAKOXK PiBHs PO3BHUTKY; HTerpauii y cBiToBY
eKOHOMIKY. AKICHTOBAHO yBAry Ha TOMY, 0 B CyJaCHHX YMOBAX MO)KHA crocrepiraru
TEHJCHIIIO BIAXOY BijJ Takoi mo3uiii. Takuil BinXig AeTepMiHOBaHUI THM, L0 peai3a-
11is1 30BHIITHFOCKOHOMIYHOT (DYHKIIIT CTUKAETHCS 3 JOMIHYBAHHSAM MOJTITHYHOT CKJIAZ0BOT
YaCTUHH. 3ayBa)KEHO, IO rinepTpodoBaHa moxiTHYHa QyHKINsI MOXKE CYTTEBUM YHMHOM
JOMiHYBaTH HaJl €KOHOMIYHOIO (yHKLi€r0. He3Bakaroun Ha KOHCTUTYLINHI Ta 3aKOHO-
JaByi 3al001KHUKHY 13 [bOTO MUTAHHS, I€PXKABH BiJl MPAKTUKU TAKOTO IOMiHYBaHHS HE
3aBK/IN BiIXOAATH. AjKe B YKpaiHi 10 TaKuX 3al001KHHUKIB MOXKHA BiIHECTH YacTHHY 4
crarri 13 Konerutyuii Ypaitu, e 3adikcoaHo, 1o JAepxkasa 3a0e31edye 3aXuCT npas
YCiX Cy6’€eKTiB mpaBa BIACHOCTI i TOCIOAPIOBAHHS, COLLiaIbHY CIPSIMOBAHICTb CKOHO-
MikH. Yci cy0’ekTH IpaBa BIIaCHOCTI PiBHI Iepea 3akoHOM. A00, HANPHKIAL, 3TiTHO i3
yacTuHOIO | ctarTi 15 OCHOBHOTO 3aKOHY YKpaiHH, CyCITiIbHE KUTTS B YKpaiHi IPYHTY-
€ThCS Ha 3acajax MOJITHYHOI, EKOHOMIYHOI i 171¢0JI0T1YHOI 0araTOMaHiTHOCTI.

VY crarti chopMyTEOBaHO MPOMO3UIIIT 100 TOTIOBHEHHS KOHLEMIT HalllOHAIbHOT
0e3neKku B YaCTHHI, 1II0 CTOCYEThCS chepr EeKOHOMIKU (EKOHOMIYHOI Oe3rexu), a came
CTBOPEHHS MEXaHI3My 3alliKaBICHOCTI OKPEMHUX YHOBHOBaXXCHHX OpPTaHIB BIagH Ta iX
OCaoBHUX 0Ci0 y CTBOpEHHI e()eKTHBHOTO MEXaHi3My peaisallii Hal[ioHAIbHUX 1HTepe-
CiB JIepKaBH y MpOIIeCi y4acTi B 30BHIITHBOCKOHOMIUHIH AiSTIBHOCTI, 30KpeMa i ykia-
JICHHSI OKpEeMUX YTrofl Ha MIDKHapOIHOMY PiBHI.

3po61eHO BUCHOBOK IIPO T€, 10 CKOHOMiuHA (YHKIIiSl Cy4yacHOi Jep:KaBU BUCTYIIAE
SIK €JIMHUHA KOMITJIEKC €KOHOMIYHOTO HANpPsIMy JisUTBHOCTI JIEPKaBH, IO Peasli3yeThCs B
Mexax K BHYTpIIIHBOI, TaK 1 30BHIIIHBOI MONITHKY JepxkaBH. Peamizamis eKOHOMIYHOT
(GYHKIIT CYTTEBUM YHHOM MEPECIKAETHCS 13 IUPOKUM CIIEKTPOM THIIUX (PYHKIIIH, TOKIIa-

© PEHIETHSK H.b. — xanaumar €KOHOMIYHMX HayK, IOIICHT, JOLCHT Kadeapu 3araibHOl
eKOHOMIYHOI Teopil (HaiioHa b TeXHIYHUN YHIBEPCHTET « XapKiBCHKHUIA MOMITEXHIYHUI IHCTUTYT)
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JICHUX Ha JEPKaBy: MOJITUYHOIO, EKOJIOTIYHO, 000POHHOI), COialIbHOI Tolo. Kpim
TOr0, EKOHOMIYHa (YHKIiS CYTTEBUM YMHOM IIOB’S3aHa 3 TapaHTYBaHHSAM €KOHOMIYHOI
0e3MeKH K CKJIaZIOBOI0 YaCTHHOIO HAlliOHAJBHOT Oe3neKH. Y 3B 3Ky i3 UM KOHIETILis
HaIiOHATFHOT OE3MeKH CyJacHOl JepKaBH 3aBXKIU [TOBUHHA MPUAULITH CYTTEBY YyBary
MMUTAHHSAM €KOHOMIYHOT Oe3rekH, 3a0e3reueHHs HalllOHABHUX IHTepeCiB y 1ild cdepi,
HEJIOMYIIECHHS JTOMIHYBaHHS MOJITHYHOT JOIIBHOCTI HAJ| CIIPaB/li HAlllOHAJBHUMH 1H-
TepecaMu B EKOHOMI4HIH cdepi.

Knruoegi cnosa: ghynxyii oepocasu, eKoHOMIUHA QYHKYIsA, eKOHOMIUHA be3neKd, eKo-
HOMIKa Oeparcasu, HAYioHAIbHA be3nexa, 010po eKOHOMIYHOI be3neKu.

The article notes that the functional unit of the state provides a separate econom-
ic direction, which directly covers the implementation of two functions: economic and
foreign economic. Hence, the economic direction of the state is associated with the im-
plementation of a wide range of various functions (political, social, legality, etc.). It is
established that the economic direction of the state within the country involves, first
of all, the regulation of economic relations to create conditions for the development of
production; organization of production on the basis of recognition and protection of var-
ious forms of ownership, business activities; forecasting economic development. At the
external level (outside the state) the economic function is realized by establishing and
maintaining trade and economic relations with foreign states; development of business
partnership and cooperation in the economic sphere with all states, regardless of their
state and social system, as well as the level of development; integration into the world
economy. Emphasis is placed on the fact that in modern conditions we can observe a
tendency to move away from this position. Such a departure is determined by the fact
that the implementation of foreign economic function is faced with the dominance of the
political component. It is noted that the hypertrophied political function can significantly
dominate the economic function. Despite constitutional and legislative safeguards on
this issue, states do not always deviate from the practice of such dominance. After all,
in Ukraine, such safeguards include part 4 of Article 13 of the Constitution of Ukraine,
which states that the state provides protection of the rights of all subjects of property
rights and management, the social orientation of the economy. All subjects of property
rights are equal before the law. Or, for example, according to Part 1 of Article 15 of the
Basic Law of Ukraine, public life in Ukraine is based on the principles of political, eco-
nomic and ideological diversity.

The article formulates proposals to supplement the concept of national security in
the part related to the sphere of economy (economic security), namely the creation of a
mechanism of interest of individual authorities and their officials in creating an effective
mechanism for realizing national interests in foreign economic activity. including the
conclusion of separate agreements at the international level.

It is concluded that the economic function of the modern state acts as a single set of
economic activities of the state, which is implemented both within domestic and foreign
policy. The implementation of the economic function significantly intersects with a wide
range of other functions assigned to the state: political, environmental, defense, social,
and so on. In addition, the economic function is essentially related to ensuring economic
security as a component of national security. In this regard, the concept of national se-
curity of the modern state should always pay significant attention to issues of economic
security, ensuring national interests in this area, preventing the dominance of political
expediency over the truly national interests in the economic sphere.

Key words: functions of state, economic function, economic security, economy
of state, national security, bureau of economic security.

Beryn. CyyacHuii iepiofi iCHyBaHHS CBITOBOI CIIJIBHOTH BKa3y€ Ha T€, 110 CKOHOMIUHI YHHHHKH
BHUCTYTAIOTh JIOKOMOTHBAMH HOTO PO3BUTKY, PO3BUTKY OKPEMHUX JEePiKaBH Ta ixHiX 00’ eqHanb. CydacHa
JIep)KaBa, Ha SIKY MOKJIAJAaeThCsl BUKOHAHHS L1101 HU3KK (QYHKLIH, 3aBXAN NPUALILE yBary peasizanii
eKOHOMI4HOi pyHKLil. BoqHowac Taka peanizalist 3a1€XUTh Bil IHTCHCUBHOCTI JIEp>KaBHOTO BIIMBY Ha
€KOHOMIKY, B1Jl CTYIIEHS 3aly4€HHs OpPraHiB JIEp>KaBHOI BIaJU B €KOHOMIYHI IIPOLIECH.
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HeoOxigHiCTh DOCTiXEHHS NUTaHHA Ipo crnerudivyHi pucK peaizanii ekoHoMidHOT QyHKIIT
CY4aCHMMH JepXKaBaM{ 3yMOBJICHa MOIIMPEHHSAM ABOX CYNEpEewIMBUX TEHICHILIH, sKi 37e0i1b1Ioro
3HaXOATh CBilf MPOSB y MeXax MiSUIBHOCTI Cy4acHHX AeprKaB: OHA 3 HUX CIIPIMOBaHA Ha Oe3MexHe
BKJIIOUEHHSI €KOHOMIKH B TaK 3BaHUM CBITOBUI €KOHOMIYHHUH IPOCTIp, 10 B ASSIKHX BUIAIKAX MOXE
3arpo)KyBaTu BTPATOI0 €KOHOMIYHOTO CYBEPEHITETY CaMOIO AEPKaBOIO; Apyra TeHICHILsI CIpIMOBaHa
Ha KBOTYBaHHS y4acTi HaIllOHAIbHOI €eKOHOMIKH B 30BHIITHBOEKOHOMIYHIH JisTBHOCTI, IO Nependadae
JIOITYCK 1HO3EMHHX €JIEMEHTIB TI€I0 MIpO0, sIKa CIIPHSIE TOCSITHEHHIO HAI[IOHANBHUX IIUJICH JAepiKaBH i
HE CTBOPIOE 3arpo3 HaiioHaJbHUM iHTepecaM. [1omo 1poro mocrae TakoX MUTAHHS MPO peallizalito
HaI[lOHAJILHUX iHTepeciB y BKasaHiii cQepi Ta Ipo rapaHTyBaHHs HaliOHaJIbHOI GesnekH, nepez[yciM
Vkpainu, TapaHTyBaHHS CKOHOMI4HOT Ge3MeKH € He JHIIE HABaTHBILION (’pyHKule}o JiepKaBH, ane i
CTIPaBOIO BCHOTO HAPOTY.

IMocTaHoBKa 3aBaaHHA. METO0 CTaTTi € JOCHIHKEHHs crielinDiYHUX pUC peati3allii cyuyacHHU-
MH Jiep>KaBaMH €KOHOMIYHOT (DyHKIIIi B yMOBaX r100aJIbHUX MEPETBOPEHb, 110 37€0UIBIIOT0 BILTUBAIOThH
HAa CTaH, SKICTh Ta e()EKTUBHICTH ii peaizailii.

PesyabraTu pociaigkenHs. [Tonpu nmparHeHHs Iep)KaBu MiHIMI3yBaTH CBii BIUITMB HA €KOHOMi-
Ky (HampuKial, HUISXOM PO3ZEpKaBICHHS Pi3HUX cdep, MpUBaTU3aIlil Jep>KaBHUX IMiJIPUEMCTB, Bij-
KPHUTTS pUHKY 3€MJIi TOIIO), Y JIeSIKHX cepax nepkaBa B OCTaHHIN yac HABITh 30IBIINIIA CBOI MOXJIH-
BocTi. Hanpukiaz, Oys10 37iiiCHEHO Hallaro/KeHHs peati3aliii rocrnofaapchkol MisuibHOCTI B apMii. Tak,
BinoBigHO 110 cT. 1 3akoHy Ykpainu «IIpo rocnomapchky HisuibHICTE y 30poiiHux Cunax YKpaiHuy,
rocroiapcbka AisuibHICTh Yy 30poitHux cuinax Ykpainu (manxi — 3CY) Buctynae cnenniqHOO Tisiib-
HICTIO BIIChKOBUX YaCTHH, PI3HOMAHITHUX 3aKJaJliB, yCTaHOB Ta opranizamuiid 3CY, nmos’s3aHa i3 3a0e3-
MIEUCHHSM TXHBOT MOBCAKICHHOT JKUTTEMISIIBHOCTI Ta Mepeadadae BUKOHAHHS POOIT 1 HaJaHHS MOCIYT,
BEJICHHS 11iICOGHOTO rOCMIOAApCTBA, [IEPEady B OPEHILY PyXOMOI0 Ta HEPYXOMOTO BiliChKOBOIro MailHa
(3a BHHSTKOM 030pO€HHs, GOenpUIacis, 60iOBOT Ta CIICLiaNBHOT TEXHIKH), BAPOOHHMIITBO NPOAYKLIT, y
MEKax 1 MOPsIKY, BUSHAUECHUX 3aKOHOAABYO. [0 Takoi roCroapehKoi AisUIbHOCTI HATIEXKATD JAisUIbHICTD
BiliCbKOBHX 4aCTHH, PI3HOMaHITHAX 3aKJIaJliB, YCTAaHOB i opraHizauiit 3CY 3 000pOHHNX 3aKyIliBelb,
II0B’sI3aHa 13 3aKyiBIICIO TOBAPIB, POOIT i OCIT 0GOPOHHOTO NIPU3HAYCHHSL 32 IMIIOPTOM, SIKMM B yCTa-
HOBIICHOMY 3aKOHOJABCTBOM IOPSIKY HaJ[aHi [IOBHOBAXKCHHS HA IPAaBO 3AIHCHEHHS IMIIOPTY TOBApiB
BilfCEKOBOTO NPH3HAYEHHS i TOBAPIB, SIKi MICTATH BiIOMOCTI, [0 CTAHOBIIATH JeP>KaBHY TAEMHHIIIO.

Besnepeyno, Taka IisUTBHICTH Ma€ 1 BIAMOBIIHI OOMEXEHHS, a TAKOX OCOOJUBE CIPSIMYBaHHS
Ta MPaBOBHI PeKUM peaizamii. [neTses, 30kpema, Impo Te, o rocrofapchbka IismbHICTh y 3CY Moxe
3MiHCHIOBATHCS BUKIIIOYHO 3 METOIO OJEpKaHHS JOJATKOBUX JUKepeld (piHaHCYBaHHS JKHTTENISUIBHOCTI
BiHCBK (CHUT) IS MIATPUMAaHHS Ha HAJIGKHOMY PiBHI iXHBOI 001OBOI Ta MOOLTI3AI[IHOI TOTOBHOCTI.
Kpim Toro, rocnonapcbka AisibHicTh y 3CY He NOBUHHA HETAaTHBHO [IO3HAYATHUCS Ha OOErOTOBHOCTI i
0oe3maTHOCTI BCixX minpo3ainis. He momyckaeTbest 3arydeHHs BifICBKOBOCITYKOOBIIB 1O BUPOOHUIITBA
IPOAYKIIii, BAKOHAHHS POOIT 1 HaJaHHS MOCIYT, He NepeJ0adyeHUX 3aKOHOAABCTBOM.

VY 3B’s13Ky i3 IUM HaM ybadaeThcss HEOOX1THIM c(hOPMYIIOBATH MPOMO3ULIT MO0 JONOBHEHHS
KOHLENii HallioHaJIbHOT Oe3MeKn B YacTHHI, IO CTOCYEThCS cepr eKOHOMIKM (EKOHOMI4HOI Oe3me-
K1). IneThes Ipo CTBOPEHHS MEXaHi3My 3alliKaBIEHOCTI OKPEMHX yIIOBHOBa)XXEHUX OPraHiB BIaJH Ta IX
110CaJ0BUX OCi0 y CTBOPEHHI e()eKTUBHOrO MeXaHi3My peallizallii HalliOHAJILHUX IHTEPECiB AEPAKABU Y
IIPOLEC] y4acTi B 30BHITHbOCKOHOMIYHIHN IiSUIBHOCTI, 30KpeMa i YK/IaJeHHsS OKPEMUX YIofl Ha MDKHa-
PONHOMY piBHI.

VY nep:xaBo3HaBcTBI (QyHKUII gepskaBu TpaJuLiHHO MOAUISIOTHCS HA 30BHIIIHI Ta BHYTpIill-
Hi [2, c. 58]. Cepen BHyTpilHIX (QyHKIiH OJHIEIO 3 NEPIIUX BUOKPEMIIOIOTh EKOHOMIUHY (DYHKIIiIO.
V cBoIO Yepry, cepel] 30BHIMIHIX (yHKIIiH BUALIAIOTH EKOHOMiUHY (YHKIIiIO JEpKaBH, 110 Peali3y€eThCs
B Meax i1 30BHILIHBOT NOMITUKH. [T HA3UBaIOTH 30BHIIIHFOCKOHOMIYHOO. 3 OINISY HA Lie, 3 MONISAY
(YHKIIOHAIBHOTO MiIXOY € BCi MiZICTaBU JAJIS TOTO, 1100 TOBOPUTH PO HASIBHICTh IBOX €KOHOMIYHHX
GbyHKLIN: 0HA peali3yeThesl BCEpE/IMHI Iep KaBy, iHIa — IepeBakHO 1103a i1 MeKaMHU.

OyHKLiOHAJIBHE CIIPIMYBaHHS B 111l IIapuHi ABJIsE COO0I0 OKpeMUil HalpsIM JisIBHOCTI JIepoKa-
BH, MOB’I3aHUH 3 yIIOPSIKYBaHHSIM €KOHOMIYHHX BiJHOCHH, 110 3[IHCHIOETHCS B MEXaAX YCIX TpaauLii-
HUX IpaBoBUX (HopM peanizanii QpyHKIiH aepxaBu 3araaoM. [neTbes npo mpaBoTBOpuy QyHKIIIO, y Me-
JKax sIKOI CTBOPIOETHCS BiANIOBIHA IIpaBoBa 0a3a I IPaBOBOTO YHOPMYBAHHS OCHOBHUX EKOHOMIYHHUX
NPOIIECiB, 3 YPaxyBaHHSIM €KOHOMIYHOT CaMOCTIHHOCTI Cy0’€KTiB TOCIIONapIOBAHHS.

Takox exoHoMiuHa (yHKLisA mependadae Oe3nocepenHe BTUNEHHA B XKUTTA IPABOBHX HODM,
OB’ I3aHUX 3 YHOPMYBaHHSIM €KOHOMiYHUX BigHOcHH. lle mepenbauae mpaBo3acTocoBHy GopMy Takoi
peamizauii. Kpim Toro, peanizanis ekoHOMiqHOT QyHKII] 3AiHCHIOETECS B MEXaX KOHTPOJIBHOI, IPaBo-
OXOPOHHO] Ta JeSKNX HIINX MPaBOBUX (GopMm.
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OT1xe, GyHKUIOHAIBHUN OJIOK HiSTBHOCTI Jiep)kaBH Hependadae OKpeMHH €KOHOMIUHMH Ha-
psiM, 10 O0e3Mn0cepelHbO OXOILTIOBATHME peallizallilo JBOX (YHKIINH: eKOHOMIYHOI Ta 30BHIIIHBOEKO-
HOMiuHOI. be3nepeuHo, 3 eKOHOMIYHMM HalpsMOM AisIBHOCTI JA€pKaBU MOB’sI3aHa peai3allis Mupo-
KOTO CIIEKTpa Haipi3HOMaHITHIIKUX (YHKILH (MTOMITHYHA, COIliaibHa, 3a0e3MeUYeHHS 3aKOHHOCTI TOIIIO).

ExoHOMIUHUIT HampsM MisIBHOCTI JIepKaBHU BCEPEAMHI KpaiHW Tependadae Hacamrepen pe-
T'YJIIOBaHHA cpepr eKOHOMIYHMX BIJIHOCHH JIsSi CTBOPEHHS YMOB II[OZI0 PO3BUTKY BHPOOHHUIITBA; Op-
rasizauii BUpOOHHUIITBA Ha MiJICTaBl BU3HAHHS 1 3aXUCTY Pi3HUX (OPM BIACHOCTI, MiIPUEMHHUIIBKOT
JUSUTBHOCTI; IPOTHO3YBAaHHsI PO3BUTKY ekoHOMikH. Ha 30BHIIIHBOMY piBHI (32 MeXaMH JIepKaBH) KO-
HOMi4Ha (DyHKIIisl peaizyeThCsl IISIXOM BCTAHOBIICHHS 1 MIITPUMKH TOPrOBO-€KOHOMIYHUX BiITHOCHUH
3 IHO3eMHHUMH JepKaBaMH; PO3BUTKY JLIOBOTO MApTHEPCTBA i CIIIBPOOITHANTBA B eKOHOMIUHIH cdepi 3
yciMa Jep)KaBaMH, HE3aJIeKHO BiJ] iXHBOTO IEpKaBHOTO Ta CYCIIIBHOTO JIaJy, 8 TAKOXK PiBHS PO3BHUTKY;
IHTerpalii y CBITOBY €KOHOMIKY.

BonHouac y cy4acHMX yMOBaxX MOXHa CIIOCTEpIiraTH TeHCHIIII0 BiIX0oay Bix Takoi mo3uii. Ta-
KM{ BiJXiJl IETEpPMIHOBAaHMH THM, IIO peaii3aiis 30BHIIIHbOCKOHOMIYHOT (YHKIIT CTUKAETHCS 3 JI0-
MiHYBaHHSIM TIOJIITUYHOI CKJIaJI0BOi YacTWHH. BopHowac rineprpodoBaHa momiTHYHa (QYHKIIST MOXeE
CYTTE€BMM YMHOM JOMiHYBaTH HaJ €KOHOMIUHOIO (yHKIi€ro. He3Baxkaioun Ha KOHCTUTYLIHHI Ta 3a-
KOHOJZIABYi 3aMO0DKHUKY 13 LBOTO MTUTaHHS, JEP)KaBH BiJ] MPAKTHKH TAKOTO JOMiHYBaHHS HE 3aBKAU
Bigxoaath. Hampukiazn, B YkpaiHi 10 TakuX 3amo0iKHUKIB MOXHA BigHecTH 4. 4 cT. 13 KoHcruTyii
VYkpainu, e 3a(hikcoBaHO, 110 JepkaBa 3a0e3neuye 3aXUCT MpaB yCiX cy0’e€KTiB MpaBa BIACHOCTI 1 TO-
CIIO/IapPIOBAHHS, COLIIAJIbHY CIPSMOBAHICTh €KOHOMIKH. Yci Cy0’€KTH MpaBa BIACHOCTI piBHI mepen 3a-
KOHOM. A0O, HalpuKiaf, 3rigHo i3 4. 1 cT. 15 OcHOBHOrO 3aK0HYy YKpaiHu, CyCHiJbHE XKUTTA B YKpaiHi
IPYHTY€TbCS Ha 3acajiax MOJNITHYHOI, EKOHOMIUHOI i ieonoriuHoi 6araroMaHiTHOCTI.

Jpyra nonosunaa XX CT. XapaKTEPH3y€THCS THM, IO B PO3BUHEHHX JEPXKaBaX CBITY 5K Y JOKTPH-
Hi, TaK 1 B ICP’)KaBOTBOPYii TIPAKTHIII B MEKaX TXHBOTO (PYHKI[IOHAILHOTO ACTIEKTY I0Yaia BHOKPEMITIO-
BaTHCS CKOHOMIYHA (QYHKIIiS. [3 IPaKTHYHOTO MOMISAY 1Ie O3HAYAE, 110 Jep)KaBa TUM Y 1HIIMM YAHOM
BTPYYa€EThCS B €KOHOMIKY, IIParHe BU3HAYATH TEMITH ii 3pOCTaHHS, BCTAHOBIIOE MIPABOBI H iHIII MEXi
MDK OKpeMUMH ii raimy3siMyd. BUHUKHEHHS Iep>KaBHOTO CEKTOpa eKOHOMIKHM 3yMOBIIIOE HasBHICTb A€p-
’aBHOI BJIACHOCTI 1 Iep>KaBHOI'O YIIPABIIiHHA MiANPUEMCTBaMU i opraHizanismu. [I{ono nporo MoxyTs
HaBiTh BUHUKATHU CUTYallii, 32 SIKMX JIepKaBa CTa€ HAUOUIBIINM «IIAIPHEMIIEM.

JlepkaBa Takok MOXe BiIrpaBaTi poJb HAXIIOTYXKHILIOro GaHKIpa, L0 30CEPelHB y CBOIX py-
Kax GLibLIy Macy n10314KoBoro Karniraiy. CydacHa Aepkapa 31aTHa IPOrHO3YBATH 1 THYYKO PETy/IioBaTH
€KOHOMIYHI IpolecH B MacmTadi Beiel kpainu. BomHouac BapTo BpaxoByBarH i Te, IO €KOHOMidHA
(dyHKILis qepkaBu HAOyBa€e BIACTMBOCTEH aHTHMKPHU30BOTO CIIPSIMYBAHHS, 1110 B KOMILJICKCI BILIMBAE HA
CTBOPEHHS COLiaJIbHO OPi€EHTOBAHOT PUHKOBOI €eKOHOMIKH, 30KpeMa i IUIIXOM ypaxyBaHHS 1 IOTO/DKEH-
Hs IHTEepeciB BUPOOHUKIB 1 CIIOXKMBAYiB.

ExoHoMiuHa (pyHKIIisl 3HAXOMUTH CBiH MPOSB Y «BUPOOHUITBI Ta KOOPAUHALIT JEP:KaBOIO CTpa-
TETIYHUX HAMPSMIB PO3BUTKY €KOHOMIKHU JIep)KaBH B ONITUMAJIBHOMY pexKiMi». EKOHOMIYHA JisUTHHICTD
CyJacHOI Jiep>KaBH IOJIATae B JEP)KaBHOMY BIUIMBI HA €KOHOMIYHE JKUTTS CYCIIBCTBA 3arajioM, L0
BUPAXKAETHCS: TO-TIepIie, y GOpMyBaHHI OIO/IKETY Ta KOHTPOJII 3a HOro BUTpaTaMH, Mo-Apyre, y CTBO-
PCHHI Jiep)KaBHUX MPOrpaM BiAMOBIIHO O MacuITa0IB COIIaIbHOrO PO3BHUTKY JIEPXkKAaBH, MO-TPETE, Y
(hiHaHCYBaHHI IporpaM HayKOBHX AOCIiXeHb y 1il cdepi, mo-ueTBepTe, y Buaaui cyocuniil ta npemii
BUPOOHUKAM MarepiabHUX Onar i CTUMYNoBaHHS BUpoOHHLTBa. Came Tomy KabGinerom MiHicTpiB
Vkpainu yxBasieHo ITporHo3 eKOHOMIYHOTO Ta COLiaIbHOIO pO3BUTKY YKpaini Ha 20202023 pp. [1] Ta
iHIIII HOPMATUBHO-TIPABOB1 AKTH.

B Vkpaini Ha peainizaliii ekoHOMI9HOT PYHKIIIT 3aBK /¢ OyI10, € Ta Oy/1e 30Cepe/KeHO HAWTHIIbHI-
Iy YBary He TUIbKU NOCaJ0BUX OCI0 AepKaBHUX CTPYKTYP, a il MOJITHKIB, 013HECMEHIB, TPOMAICHKHX
NIisST4iB, HAYKOBIIIB, FOPHCTIB, EKOHOMICTIB Ta iHImMX. [InanyBaHHs cTBOpeHHs Bropo ekoHOMiYHOT 0e3-
MEKH (SKe MOBUHHE MOCIIOBHO 3aMIHUTH MOJATKOBI CTPYKTYPH) LIIJIKOM JIOTi4HE Ta SICKpaBe TOMY Iif-
TBep/UKeHHs. Take HOBOBBEIEHHS CTBOPUTH HEOOXiIHICTh BHECEHHS 3MiH 70 0371141 HOpMaTUBHO-TIpa-
BOBUX akTiB. Ceper Skux MoxkeMo HazBaru Komekc 3akoHIB mmpo mparrio Yipainw; Kogeke Ykpainu mpo
aJMiHICTpaTUBHI TpaBonopymeHHs; KpuMmiHaneHuil kopekc Ykpainuw; KpumiHampHHE mporecyaib-
HUIl Kozieke YKpaiHu; 3akoHU Ykpainu «IIpo omepaTruBHO-pO3IIYKOBY HisuTbHICTEY, "[Ipo BificbkoBHit
000B’s130K 1 BiiicbkoBYy ciyxO0y»; «IIpo meHciliHe 3a0e3mnedeHHs 0ci0, 3BiIbHEHUX 3 BIHCHKOBOI CITYX-
0u, Ta Aeskux iHImUX 0ci6»; «[Ipo OCHOBHI 3acaju 3AIMCHEHHS IEPKABHOTO (HiHAHCOBOTO KOHTPOIIIO
B VKpa’l’Hi»' «IIpo opraHi3aiiiHO-TIPaBOBI OCHOBH GOPOTEOM 3 OPraHi30BAHOKO 310YMHHICTION; «IIpo
JiepKaBHHIA 3aXHCT NPALlIBHUKIB CY/y 1 IPaBOOXOPOHHUX opraHiBy; «IIpo 3abesnedeHts Gesneku ocio,
SIKi OEpyTh YUacTh y KPUMIHAIbBHOMY CYAOYHHCTBI»; «IIpo cTpaxyBaHHsS» TOLIO.

6



Teopist ma icmopis Oepacasu i Npasa; icmMopist NOMIMUUHUX | NPABOBUX YHueHD

[Tnanyerscs, MO CTBOPEHHS Takoi CTPYKTYpH, sk Bropo ekoHOMiuHOI Oe3neku, Oyne CIpHsTH
e(CKTUBHOMY 3MIHCHCHHIO JEPIKABOIO SKOHOMIYHOI (DYHKIT IIISIXOM HAJIAroMKEHHS MapTHEPCHKUX
BiJTHOCHH Mk 0i3HECOM Ta KOHTPOJIIOIOYMMHU OpraHaMu; e(h)eKTUBHOCTI Aii €JMHOTO IPAaBOOXOPOHHOTO
opra"y B 00poTb0i 31 3mouMHaMH Y cepi eKOHOMIKH; IMiJBHIICHHIO MO3UI{ YKpaiHu B peHTHHTY Jer-
kocTi BeneHHs 0i3Hecy Doing Business, 1110 3aiiicHIoeThes ekcriepramu CBITOBOTO OaHKY.

BucHoBku. OTxe, €KOHOMIYHA (QYHKI[isI Cy4acHOI JEp:KaBU BUCTYIAE SIK €JMHUH KOMILICKC
€KOHOMIYHOTO HampsMy AisUTBHOCTI JEpKaBH, IO PEaTi3yeThCs B MEXax sSK BHYTPILIHBOI, TaK 1 30B-
HIITHBOT MONITUKM JeprkaBy. Peanizalis ekoHOMIUHOT QyHKIIIT CyTTEBUM YMHOM IEPECIKAETHCS 13 IIH-
POKHM CIIEKTPOM IHIIUX (YHKIIH, MOKIAICHUX Ha ACPHKABY: MOMITHIHOIO, CKOJOTIYHOI, 000POHHOIO,
cormianbHO0 Tomo. Kpim Toro, ekoHOMiuHa (YHKIS CYTTEBHM YHHOM IIOB’si3aHa 3 TapaHTYyBaHHAM
€KOHOMIYHOI Oe3IeKH SIK CKIIaJOBOI0 YaCTHHOIO HAIIOHAIBHOI Oe3MeKu. Y 3B’s3KY i3 UM KOHLIETIIIis
HaliOHAIBHOT O€3MeKH CYyJacHOI IepyKaBH 3aBXK I IOBUHHA NPUIUIATH CYTTEBY yBary MUTaHHAM €KO-
HOMIYHOT Oe3reKH, 3a0e3MeueHHs HalllOHAIbHUX 1HTEPECiB y Wil cdepi, HeOMyIeHHS JOMIHYBaHHS
NOJITUYHOT OLIIBHOCTI HaJl CIIPaB/i HAlllOHAILHUMH IHTepecaMy B €KOHOMIYHii cdepi.
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CTE®AHYHILIEH P.B.
MPOBJEMM BE3IIEKW HA MOPI (TEOPETUKO-IIPABOBUIA AHAJII3)
PROBLEMS OF SAFETY AT SEA (THEORETICAL AND LEGAL ANALYSIS)

AKTYaNbHICTh CTATTI MOJISITAE B TOMY, IO MIPaTCcTBO, BiJOME 3 HaiiIaBHIIINX YaciB,
Ha aJlb, IpolBiTae i HuHi. CyyacHe MOPCBHKE MipaTCTBO € PI3HOMAaHITHUM i Oararomnu-
KUM. BUBYEHHS MipaTChbKUX HAmajiB CBIAYUTH, IO MIipaTH JiIOTh BEIUKUMH ¥ MaUMH
rpynaMy, BUKOPHCTOBYIOTh HEBEJIHKI IIBHIKICHI CymHa, 030pOEHI HOXKaMH i JIETKOIO
BOTHEMAJIBHOIO 30p0€r0. 3BHUATHO BOHH HAOIMKAKOTHCS 10 CYIHA 3 KOPMH i BUKOPHUCTO-
BYIOTh JIOBI'l a0OpAaXKHi Taku i MPOHUKHEHHS Ha OOpT. BapTo Takox 3a3HAYUTH, 110
HipaTCTBO 3aBKAU OyJI0 CIPSMOBAHO SIK IPOTH OKPEMHUX 0Ci0, TaK 1 MPOTH MOpEILIaBaH-
Hs 3arajioM. Haromnomeno, mo Bix Aiif mipaTiB cTpaxaaioTh Maibke BC1 y4aCHUKH MOD-
CbKOI TOPIiBIIi: BIIIPaBHUKU BaHTaXy I BAHTaXKOO/EPKyBaui — TOPrOBEJIbHI KOMIIaHil,
SIKFM HAJISKUTD MTEPEBE3CHUI TOBAP; IIEPEBI3HUKH — CYTHOIIABHI KOMITaHii, SIKUM Halle-
JKaTh CyJHA; CTPAXOBi KOMIIaHil, 1[0 CTPaxyIOTh CY/HA i BaHTaxi. 3’sCOBaHO, 10 Tpabix
Ha MOPCHKHX LIIAXaX BiJI0OYBA€THCS, KOJU HEBEIHKE CYIHO 3 IMipaTaMi HaOIMKAEThCS 10
BEJIMKOTO TOPTOBEJIBHOTO a00 IHIIOro Kopaliis, 110 Mae KOMaH.y, a iHOJI i macaxupis.
IMipatu migHiMaroThCst Ha OOPT Cy[HA, 3arpOXyIOYM HOTO0 MEIIKaHIIM, BiIOHpaioTh y
HHMX 0COOMCTI IHHOCTI ¥ rpomi (1ieif TUI ipaTcTBa XapaKTepHuii 1uis akBartopii ITiBaeH-
Ho-Kuraiicbkoro mops). Ilum 3aliMaeThcsl epeBaxHO OifiHE HAaCeNEHHs NPUOEPERHUX
paiioHiB, IO 37aBHA MOEJHY€E MOpPEIUIABaHHS i puOaIbCTBO 3 MOPCHKUM TOrpalbyBaH-
HaM. Hepinko »xwureni BiyIaJeHUX OCTPOBIB HAMAJAIOTh HA MPOIUIMBAIOYI Cy/IHA 3apaju
IIPOZIOBONIBCTBA F CHrapeT, HeAOCTYITHHX JUIS HUX 1HIINM IUTSIXoM. Bu3HaueHo, mo maro-
YH 32 METY 30arayeHHsl, MipaTy CIPSIMOBYIOTh CBOIO 3JIOYMHHY AisUIbHICTh HE MPOTHU CY-

© CTE®AHYUILEH P.B. — renepansuuii aupexrop (TOB «®Danui-iHBecT»)
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JIeH 1 TIOPTiB SIKUXOCh KOHKPETHUX JIepKaB, a IPOTH BCiX CyAeH, 0e3BiIHOCHO 0 iX Harli-
OHAJIBHOCTI, a TaKOX Ha OeperoBi CUIIU JepKaBH, sIKy BOHU COO1 HAMITHIIH, SKIIO B HUX
€ IiICTaBH IPHITYCKATH, 1[0 BOHU MOXYTb y TAKUH CIIOCIO «IOKXHBUTUCS» ab0 TOCATTH
1HIIIOT METH «OCOOMCTOTO XapakTepy». [lipaTd He MiIeTi )KOIHOMY JIepKaBHO-ITPABO-
BOMY YTBOPEHHIO; y HUX, SK IIPAaBHIIO, HEMA€ aHi MOPTY NMPUINCKH, aHi TPOMAJIHCTBA,
aHi mpanopa, sKuii BU3HABaBCsI O 3aKOHHUM Yy BIAKPUTOMY MOpi; 3a TxXHi il HIXTO HE Hece
BiJIMIOBIAAIbHOCTI, OKpiM HUX caMuX. [TipaTchki akiiii 00’ €KTHBHO 3aBKAH MOPYUIYIOTh
cBOOOMY HaBirauii ¥ MOBITPOIUIABAHHS, PETYIAPHICTh MIXXHAPOAHOI TOPriBii, Oe3neKy
BOJIHUX IIUISAXIB 1 OBITPSHUX aBialliHiid, Cy/IeH, TaCaXUPiB 1 WIEHIB eKiMaxy.

Knrouosi cnosa: mope, nipamu, xanepcmso, 8ilicbkosa onepayis, pepopmysanHs
3aKOHO0ABCMEA.

The relevance of the article is that piracy, known since ancient times, unfortunately,
is still thriving. Modern maritime piracy is diverse and multifaceted. The study of pirate
attacks shows that pirates operate in large and small groups, using small speedboats,
armed with knives and light firearms. They usually approach the ship from the stern and
use long boarding hooks to get on board. It should also be noted that piracy has always
been directed both against individuals and against shipping in general. It is emphasized
that the actions of pirates affect almost all participants in maritime trade: shippers and
consignees — trading companies that own the transported goods; carriers — shipping com-
panies that own ships; insurance companies that insure ships and cargo. Sea robberies
have been found to occur when a small pirate ship approaches a large merchant or other
ship with a crew and sometimes passengers. Pirates board the ship, threatening its inhab-
itants, taking away their personal valuables and money (this type of piracy is typical of
the South China Sea). This is mainly done by the poor of the coastal areas, which has
long combined seafaring and fishing with sea looting. Residents of remote islands often
attack sailing vessels for food and cigarettes that are not available to them in any other
way. It is determined that with the aim of enrichment, pirates direct their criminal activ-
ities not against ships and ports of any particular state, but against all ships, regardless
of their nationality, as well as on the coastal forces of the state they have planned, if they
have reason to believe that they can thus “profit” or achieve another goal of a “personal
nature”. Pirates are not subject to any state and legal entity; as a rule, they have neither
a port of registration, nor a nationality, nor a flag, which would be recognized as legal
on the high seas; no one is responsible for their actions except themselves. Pirate actions
objectively always violate the freedom of navigation and navigation, the regularity of
international trade, the safety of waterways and airlines, ships, passengers and crew.

Key words: sea, pirates, private sector, military operation, law reform.

Beryn. [IpoGnema Oe3neku — ofiHa i3 HEHTPAIBHUX Y TEOpii i MPaKTUIll MI>KHAPOIHOTO TpaBa
W MIDKHapOZHUX BiTHOCHH. 3 HEIO TaK YM iHAKIIIE OB’ A3aHi Oy/b-sIKi MUTaHHS MIKHAPOTHOT TOJIITHKH.

HapnzBuuaitna HeOe3neka mipaTchbKHX il 3yMOBHIJIAa TOH (pakT, 110 I1e pUMChKE MPaBO BHU3HA-
BaJIO, 110 MipaTH € «BOPOTaMU POJY JIOACHKOIO» i X «MYyCHUTb MOBICUTH IEPIIMH, Y pyKax KOro BOHU
onuHAThCA». Take sBUIIE SIK MIpaTCTBO 3a 3BUYAEBUM IIPaBOM yBaxajocs 37104uHOM. Jlo xpyroi mo-
noBuHHE XX CTONITTS HE iCHyBaJlo 0araToCTOPOHHBOI MIXKHAPOAHOT YTOAH, B SKiil O AepkaBH HamaIIH
3aralbHOBH3HAHE BU3HAYCHHS MipaTCTBY H KOOpAWHYBanu 00poTs0y 3 HUM. Li nuTaHHS pernaMeHTyBa-
TIHCSI TIepeBa)kKHO 3aKOHOABCTBOM OKPEMHX JIEPIKaB 1 3BHIA€BUMHU HOPMaMH, SIKi CKIafaucs IpOTATOM
cromiTh [18].

Pesyabrarn pocaimkenns. IliparcTBo, BiioMe 3 HalJaBHIIIMX YaciB, Ha JKajb, NPOLBITAE i
HyHi. CyuacHe MOPChKE MIPaTCTBO € Pi3HOMAHITHUM 1 OaraTonukuM. BuBUeHHS mipaTChbKuX HamajiB
CBiYMTb, IO MiPaTU JiFOTh BEIUKUMU i MaJIUMU IPyNaMU, BUKOPUCTOBYIOTh HEBEIIMKI IIBUIKICHI CyA-
Ha, 030pO€HI HOKaMH i JIETKOI0 BOTHEMAIBHOIO 30po€io. 3BMUYaifHO BOHH HaOMIMKAIOTRCA IO CYJHA 3
KOPMH i BUKOPHUCTOBYIOTh JTOBT1 a0OpJaXKHI T'aku [T MPOHUKHEHHs Ha 00pT. CItifi TaKOXK 3a3HAYUTH,
IO MiPaTCTBO 3aBX/IU OYJIO CIIPSIMOBAHO SIK TIPOTH OKPEMUX 0Ci0, TaK i MPOTH MOPETUIABaHHSI B LILJIOMY.

Heo0xigHo po3yMiTH, 110 BiX Aill mipaTiB cTpaXJaloTh MPAKTUYHO BC1 yYaCHUKH MOPCHKOI TOp-
iBJIi: BiINPaBHUKM BaHTaXy I BaHTaX0OJep>KyBadl — TOProBelbHI KOMIaHil, SKUM HaJIeXKUTh Iepe-
BE3€HUH TOBap; NEPEBI3HUKU — CY[HOIUIABHI KOMIIaHil, SKUM HaJexXaTh Cy[Ha; CTPaX0OBl KOMIIaHil, 110
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CTpaxyloTh CyaHa i BaHTaxi. Iliparchki il MipUBalOTh NPECTIK CYBEPEHHUX AEPXKaB, YCKIAAHIOIOTh
MDKHApOJHI BITHOCUHH, 3arPOXYIOTh PETiOHAIbHIN Oe3meli.

Bu3HaueHHS MOHATTS «IIPaTCTBO» € IPOOIEMOI0 CKIIQIHOIO i mosieMivHor0. e muraHHs cyTy-
00 MeTonooriuHe, 60 Ha OCHOBI MPUIHATOTO BU3HAYEHHS I[LOTO MOHSTTS, HOTO CYTHOCTI i BHYTpIII-
HBOI CTPYKTYpH, MOXHA OyJie MiIiATH 10 BU3HAYCHHS 1 Kiacudikallii 3arpo3, BUSHAUUTH CHCTEMY 0€3-
TIEKH, MiCIIe ¥ poJib CHEICTYX0 Y Iiif cucTeMi Ta cOpPMYIIIOBATH TXHE 3aBIaHHs U QYHKIIIT, MOB’sA3aHi
i3 3aXHMCTOM IHTEpECIB IepKaB y cdepi CynHOIIaBCTBA.

ETHMOIOTIYHO MOHATTA «IipaTCTBOY» BUHUKIIO BiJI JIATHHCHKOTO TEPMiHa piratia, NaBHbOTPELb-
KOTO peirateia i TpeubKoro peirates [3]. Y nepexnazi 3 aHIIIHCHKOI MipaTcTBO 0O3Ha4Ya€e «po30il y Bij-
KpUTOMY MOpi» (robbery on the high seas). Y BITUU3HAHOMY CIOBHUKY MIXXHaPOJHOIO MOPCBKOIO IIpa-
Ba MIpPaTCTBO TIYMAa4YHThCs SIK MOPCHKUI po30ii. dpaHiy3pka eHimkiIonenis [lapuca xapakrepusye
MPaTCTBO SK «3JI0YMH, YINHEHHI Ha MOpI IIPOTHU CyZIHA, eKillaxXy, BAHTaXy». BOHO BUHHKIIO 3 MOSBOIO
TOPTOBEIBHOTO MOpEIUIaBaHHs [2], Mipor0 HOTo po3MmHMpeHHs po30yIoBYBajoCs i BHUIO3MiHIOBAIIO-
csl, CyTTEBO YCKIAIHIOIOUN 00CTaHOBKY Ha Mopsx. Binomo, 1o B paifoHi kuraiicbkkux MopiB y 1949—
1954 pokax yaHkaimmcTy BanHUIM 110 mipaTchKUX HamaliB Ha iHO3eMHi TOProBesbHi CyqHa, TOMY Be-
nuka Bputanis Oyira 3MyIleHa BiJIaTi HaKa3 PO KOHBOIOBAHHs OPUTAHCHKIX TOPTOBENBHUX CyACH [5].

B y3aransHeHOMY BHITISAL IiJ «nipaTCTBOM» [1] cnix po3ymiT NpoTHIpaBHE JisHHSA, sKe Bil-
OyBaeThCsl 11032 MEKaMHU JiepkaBHOI ropucanKuii. [ToniOHe Bu3HayeHHs TipaTcTBy Hanas e 1930 poky
lapBapacekuii HayKoBHI eHTp y npoekTi KorseHuii mpo 60poTh0y 3 mipaTcTBOM, 1 MOJIOKEHHS IIOTO
MPOEKTY YBIHILIM 10 AesKuX crareii JKeHeBChbKo1 KOHBEHIIIT po Biakpute Mope 1958 poky, KonBenuii
OOH 3 Mopcekoro npasa 1982 poxy.

ITix HOHATTAM «IIPAaTCTBOY» PaHIllle PO3MIAAAIOCS JOCUTB 3HAYHE KOJIO IPOTUIIPABHUX JisHb HA
MOpi, OJJHAK CbOTOIHI OCHOBHOIO KBaJli(hiKaliliHOIO 03HAKOIO MIPaTCHKOr0 aKTy € BUMHEHHS TAKOTO aKTy,
SIKHH «BiOYBa€ThCsl B OCOOHMCTHX IUISIX», TOOTO «6e3 HaMipy moBecTH cBoe mpaBo» [4]. [Ipo camoro
Tipara 4acTo roBOPSATh 5K PO hostis humani generis — Bopora pony Jrozckkoro. 1le 1668 poky aHriii-
ChbKHUH Kymens i guruioMar E. JIKeHKIHCOH CTBEPJKYBAB: «...BCI MpaTH it MOPCHKI po30iiiHUKH niepely-
BalOTh 11032 3aKOHOM YCiX HapOiB, TOOTO HE MiUIATal0Th 3aXMCTy MPABUTENIB 1 3aKOHIB. KoXXeH MycHTh
OyTH BIIOBHOB&)XCHUIl 1 OOPOTHOM 3 HUMU SIK 31 3paJHUKaMH Ul TOrO, 00 BUKOpiHUTH ix» [7].

VY cepequHi MUHYIJIOTO CTOITTSI MOPCBKI JIEp>KaBU BUKOPUCTOBYBAJIH IiparTiB i MipaTCTBO Yy Biac-
HHX IHTepecax — I O0pOTHOM 3 BOIOIOUOIO CTOPOHOIO, 1 IMi ii OyIIH CIIpsIMOBaHi Ha MiAPUB MOPCHKOT
1 BilficbKOBOT MoOTIIi Bopora [9].

Bororoui kpaiHu 3 METOIO 3a0XOUCHHSI MipaTiB BUIAABajIM OCTAHHIM JIILEH31i, 10 Jieraii3yBaio
ixHi fil. YV Takux BUMaJKax MOPCHKHi p0o30iii HA3MBABCS KAallepCTBOM, a MipaTH CTaBald KoMOaraHTaMu
i BBOXKAJIMCS KOpcapaMu.

3aexHo Bil CKIaly y4acHHKIB, CydacHMX MipaTiB MOAUIAOTE Ha Tpu rpynu [10]. o meproi
HaJIe)aTh HeBEJIMKI KOMaHIH, SIKi TPOCTO TPpadyroTh KOMaH Ty i IIBHIKO XOBAIOTHCS. J{pyTy IpyIy yTBO-
PIOIOTH OaHIM, SKi He TUTBKH rpalyloTh KOMAaHIY, ajle H 3aXOIUIIOI0Th BaHTAX CyJHA. TpeTio rpyIry
CTaHOBJIATH BEJIMKI OaHAWUTCHKI OpraHisallii, sKi 3aXOILTIOIOTh HE JIMIIE BaHTAaX, aje W caMme CYIHO,
MIEPETBOPIOIOYN HOTO Ha «KOpadeNb-IIpuMapy», — BUKOPUCTOBYIOTH HOTO ISl MOJANBIINX HAIadiB Ha
IHILI CyJHA Ta JUIsl IHIIUX TPaTChKUX Iii.

ITiparceki rpynu mepLIoro THIy 3a3BH4Yail HEOPraHi3oBaHi ¥ HallaJaloTh Ha Cy[HA TUIBKH TO.I,
KOJIM Ti CTOSATH y MOPTY Oinist mpuvaity abo Ha petiai. O6’ekToM IXHBOTO iHTEpecy € Hacammepen ceid
CyIHa, y IKOMY 3a3BHUail € 3Ha49Hi CyMH TOTiBKH, IPU3HAYCHI Ha OIUIATy HOPTOBUX 3aTPaT i IUIATHIO KO-
Mani. Takoro pony po30iHUKH, SIK IPaBHIIO, HE 3aBIAIOTh TIIECHUX YIIKOIKEHB JIFOISIM 1 3aJIAIIAI0Th
CYIHO, TOCSTHYBIIH CBOET METH.

[Tiparchki rpymu Apyroro Ty OLIBII OpraHi30BaHi, OB’ sI3aHi 31 3TIOYMHHIMHU CHH/INKATAMH Ha
cyli, SIKi JIONOMAararoTh Iiparam MMpoaBaTh 3aXOIUICH]I BaHTaXK1, BUTOTOBIISIOTH (DaJIbIIMBI JOKYMEHTH.

ITiparceki 6aHIU TPETHOTO TUILY € CKIAJOBUMU €IEMEHTaMH OPIaHi30BaHUX 3J0UYMHHHX YIPY-
HOBaHb. HUMM 9acTo KepyIOTh 13 €MHOTO LEHTPY TAKOTO 3JIOYHHHOTO CIIIBTOBAPUCTBA. TyT JIFOTH Tpa-
ODKHHUKN BHCOKOI kBasiikanii. YuMao 3aX0IUICHHX HUMH CYJIeH IIPOJAIOTECS B KpaiHH, 1[0 PO3BUBA-
I0ThCsl. MeTonKa IXHIX Jiif € Takol: BOHM IIYKAIOTh BiJNPABHUKIB BaHTaxXy ab0 CyIHOBHX areHTiB,
KOTpI HIYOTO HE MiI03PIOK0Th, TEPMIH Jil TOKYMEHTIB Y SKHX He3a0apoM Ma€ 3aKiHUYUTHUCS (IO TParuis-
€ThCS IOCUTh YaCTO, OCKUIBKU MOMUT HA MOPCHKUX MEPEBI3HUKIB 3aBK/IH MEPEBUIILYE TPOMO3UIII0), 1
MPOTIOHYIOTH CBOI IMOCIYTH. 32 JONOMOTO0 Xa0apiB MOPTOBUM CITYKOOBIISIM HIBHKO OQOPMIISIOTH CYII-
HOBI i TpaHCHOPTHI JIOKYMEHTH, 4acTo Ha OCHOBI (abIIMBUX PEECTPALIHHIX KOPabeIbHUX cepTHi-
KaTiB Ha CY/IHO, 110 HOro MpoOnoHykoTh nipatu. CyIHO 3aBaHTaXyIOTh TOBAPOM, i BlZ[HpaBHI/IK BaHTAXY
ozmepxye Bci (hpaxToBi JokyMeHTH. [1ics boro mipaTu BiAIUTHBAIOTH, ajle B IHIMHIT HOPT, HiX 3a3Have-
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HO B IOKyMEHTaX. TaM BOHM IepealoTh BAHTaX CBOIM HapTHepaM abo MpOaloTh MOKYILEBi, KOTpuUil
Hidoro He migo3proe. Jlenani Oinblly yBary mipaTiB IpUBEPTaOTh TAHKEPU 3 MaJIMBOM 11 MOPCHKUX
cyneH. Y IliBnenno-Cxinnii A3ii, 1e Ha BeNUKil akBaropii IJiaBae BeJIMYE3HA KUIbKICTh HE3HAUHHX
CYIeH 1 puOaIbChKUX YOBHIB, 3aBK/AU iICHYE MOMHT Ha ITaJIMBO, SIKE MPOJAIOTH 33 JOCTYITHOIO LIHOIO.

MixHapoHe MOPChKe OIOpPO BHIUISE TPHU THITK MipaTCTBA, YITKO BUOKPEMIICHHI 3 TOYKH 30py
MeTH: Tpabik Ha MOPCHKHUX LIUIAXAX; KPaaikKKa BAHTAXY; 3aXOIUICHHS BaHTaxy 1 cynHa. [1lomo criocoly
IiH, TpaTchKi HanaIu MOAUISIOTHCS, CBOEIO YEPIor0, Ha TaKi KaTeropii: IBUAKE MPOHUKHEHHS Ha CYTHO
1 HeraliHe 3aJIMIIEeHHs H0ro; THMYacoBe 3aXOIUIEHHS Cy/lHA; TPHBaje 3aXOIJIEHHS CylHa.

I'pabixx Ha MOPCHKUX IIUIAXaX BiI0YBA€THCS, KOJIH HEBETHUKE CynHO 3 nipaTaMu HaOJIMKAETBCSE 10
BEJIMKOTO TOPrOBEJILHOI0 abo IHIIOro Kopabiisi, 1o Ma€e KOMaH Ly, a iHoxi i nacaxupis. Ilipatu ninxiMa-
IOTBCSL Ha OOPT Cy/IHA, 3aTPOXKYIOYH HOTO MENIKAaHIISM, BiIOUPAIOTh Y HUX OCOOHCTI WIHHOCTI 1 TpoIi
(ueit TiO mipaTcTBa XapakTepHuil s akBatopii IliBaenHo-Kuraiickkoro mopst). L{um 3aiimaeTscs me-
peBaXKHO OiflHE HACENCHHS MPUOEPESIKHUX PAHOHIB, 1110 37[aBHA MOEHYE MOPEIJIaBaHHs i puOajIbCTBO 3
MOpPChKUM norpadyBaHHAM. Hepiako sxuteni BiAJaJeHUX OCTPOBIB HAaNaJaloTh Ha MIPOIIMBAIOYl CyJHA
3apajiy NPOJIOBOIBLCTBA i cUrapeT, HeIOCTYIHUX I HUX 1HIIUM IIUIIXOM.

TuMyacoBe 3aXOIIEHHS Cy[JHA IIPUITYCKAE BCTAHOBJIECHHS KOHTPOJIO MipaTiB HaJl CyAHOM, IO
HepeBO3UTh MOTPiOHMIT IM BaHTax. IlipaTw 3yMUHSAIOTH Take CYJHO, 3aapeIITOBYIOTh Ta i30JIOIOTH
koMaHay. [ToTiM CyqHO TipaTiB MiIXOJUTh A0 3aXOIJICHOTO KOpalis i TOBap MEPEBAHTAXYETHCS 3
TOPTrOBEJIBHOTO Ha Miparchbke cyaHo. [licas yXoay mipaTiB KOMaHAa 3aJMIIAEThCS Ha OOPTY CBOTO
KopabJs, aje 3aMKHEHa B IKOMY-HeOyap npuMminieHHi. [lorpadoBaHe mipaTamMu CyIHO 3aJIMIIAE€THCS
0e3 pyxy U Harsmy.

SIKIIo X mipaTH MaloTh HaMip YKPacTH 1 BaHTaX, 1 CyIHO, TO 31€OLIBIIOro BOMBAIOTh WIEHIB
KOMaH/I1, BUKHJIAFOTH iX 32 00pT a00 BUCAIDKYIOTh Ha PATYBAIIBHI INIOTH i MyCKAIOTh y BIAKPHUTE MOpE.
CymHo noTiM nepedapOoByIOTh, MEpEHMEHOBYIOTh, MIHSIOTh HOTO MPAITOP i MOPT MPHUITUCKH, ITICIIS 4OTO
MPOIAIOTH OTO HAa YOPHOMY PHUHKY. HYacTo Take CyIHO 3r0loM BUKOPHUCTOBYETHCS ISl BIMHEHHS 1HIITUX
3JIOYMHHUX JIiH, HAIPUKIIAM, TICPEBE3CHHS HEJleTalbHUX eMIrpaHTiB, 30poi, HapKkoTHKIB. [HOMI mipaTtu
IIPOIIOHYIOTH 3aXOIUICHE I epeliMeHoBaHe CYJHO U1l TPAHCIIOPTYBAHHS IIJIKOM JIETAIbHUX BaHTAXIB,
SIKi BOHH NOTIM KpagyThb. LIiIKoM 3p03yMiso, 110 TaKi BaHTaxi HE OCATAIOTh OPTY Npu3HadeHHs. Ta-
KOTO POy 3JI0YMHHOIO JisUTbHICTIO 3aliMAIOThCS BENIUKI 3104MHHI cuHAUKaTuU. Le Bux miparcTBa Haii-
Oinbm TroBuit st periony IliBaeHno-CxigHoi A3ii, e AilOTh MIPHHANMHI I’ ITh MPATCHKAX CHHIUKA-
TiB. [IpHKIIaIOM IILOTO TUITY TIPATCTBA MOXKE CIIYTYBATH 3aXoIUIeHHs B motomy 2000 poky Tankepa MT
«I'mo6an Mapcy. Cyano Buiinuio 3 mopty Kinanr y Manaitsii i npsimyBaio fo [ii, Matoun Ha GopTy 11icTh
THCSY TOHH MajbMoBoro Macna. Henaneko Bin Oeperis Tainanay, npu Buxosi 3 ManakkchbKol POTOKH B
AnnaMaHcbKe MOpe, TaHKEp aTaKyBaJla 3rpas IipaTiB, 030pO€HHUX MeuaMu i aBToMaramu. BiciMHaaIsTh
YJICHIB CYJHOBOI KOMaH¥ OyaM 3aXOIUIEH] i mocakeHi Ha HeBelMKe pudarbke CyJHO, 10 HaJIexaso
miparam, Jie IX TPUMaJIi B MOJIOHI MPOTAToM 13 NHIB, Micis 4OTO JO3BOJIMIIM BiIUIMCTH 3 MiHIMaJIbHUM
3amacoM Dxi # Boau. [lipatu mepedapOysanu «[7106an Mapcey, nepeiiMenyBanu oro Ha «benBany.
Byio 3MiHeHo mpanop cyaHa, ioro 3ade3neuny GpanbIIMBUMH JOKyMeHTaMu. Tpoxu mi3Himre «benxBam»
Oys0 BUsIBIIEHO Ha sikopi Oisst 6eperis [TiBnenHoro Kurato. binsbko 3,5 THCSYI TOHH BaHTaXy 3HUKJIO.

CyuyaCHUX MOPCHKHUX IMIpaTiB pO3PI3HAIOTH 1 32 TAKMM KPUTEPIeEM, K TSDKKICTh 310unHy. Hemo-
CTaTHS OXOPOHA B IIOPTax CTBOPIOE MOMJIMBOCTI JUIS TAKUX MIpaTChbKUX Iill, K Hamal i morpaOyBaHHS
cyaHa Olisi puyay i Ha pefini. MibkHapoaHe MOpPChke 0100 BH3HAYA€E LCH THII MIPATCBKUX A sK

JpiOHUi 3104KH 31 30poitHUM norpadyBaHHAM. Takuil 3104UH €, K IPABUIIO, CIOHTAHHOIO, HE CILIAHO-
BAHOIO aKII€I0, Ky BUMHSIE HEBEJIHKA TPpyIa rpabiKHUKIB, 036p0€HI/IX XOJIOMHOIO 30POET0, 3 BUKOPHUC-
TAHHAM INBHAKICHOTO KaTepa. [XHs MeTa — 3aXOIUICHHs TOTiBKH i IiHHOTO MaiiHa, AKe MOJKHA HECTH 3
c00010. 3arajbpHa BapTiCTh BUKPAJICHOTO B TAKUX BHUIIAJKaX CTAHOBUTH BiJl IT’STH THCAY 0 15 THCSY
aMEpPUKaHCHKHX J10J1apiB.

Hanan i norpaOyBaHHs CyaHa y BITKpUTOMY MOpi i1 y TepuTopiaabHOMY Mopi MixkHapoaHe MOp-
CbKe 0100 KBani(iKye K 37I09UH CEPEJHBO] TAKKOCTI: 30poiHuii Hamas i norpabyBaHHs, IO TATHYTH
3a co00I0 cepio3Hi KalilTBa M BOMBCTBA. [X BUMHSIOTH 10oOpe OpraHi3oBaHi 3JI0YHHHI TPYNH, IO Mi-
I0Th 13 «MaTepUHCHEKOTro» Kopabisa-6a3u. Lleit T MOpPCHKOTO MipaTCcTBa € IMepeBaKaroInM 1 HaitHeOe3-
TEYHIIINAM.

BukpaieHHs CyJieH 13 MEeTOr0 TIepeTBOPEHHS 1X Ha 3aci0 i HeneraibHoi Topriii MixkHapomHe
MoOpChKe 010po KBani(iKye K TAKKHUIM 37104H1H, 3a3/1aJI€Tib CIUIAHOBAHUH i J0Ope MiAroToBIEeHUH TpaH-
CHaLiOHaJIbHUI 37109KH. 110ro YMHATH BEMHKI YIpyIyBaHHS BUCOKOIPO(eCiiHHUX 1 030poeHux GaHau-
TiB, 3aBX/JI TOTOBUX CKOPUCTATUCS BOTHENANbHOIO 30poeto. Ll Tum niparcTsa Mae CBOIM HAaCIiKOM
(heHOMeH «KopadIiB-IpUMap).
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i ycniimHOro npoBe/ieHHs CBOIX 3JIOYMHHUX OIEpalliil mipaTi KOPUCTYIOTHCS pajiopanapa-
My, 110 IepeOyBaloTh y BUIBHOMY MPOJAXy, 3a AOIOMOIOI0 SKUX IIEPEXOILIIOIOTH IOBIIOMIIEHHS Bil
kopa0IiiB 3 MpoxaHHsAM 1po gonomory. CyiaHa, siKi 3a3HaI0Th JIMXa B MOPI, CTal0Th IXHBOO JIETKOO 3]10-
Onyuro. Haii6inb11 Bpa3IuBUMH B TAaKUX BUNAAKaX € HAQTOHAIMBHI CyAHa W TaHKEpH, 110 IEPEBO3ATh
3pilKeHuH ra3, >)KUTTEBO BaXXJIMBE NMAIUBO, SIMOHIT I IHIINM a31aTChKUM KpaiHaM.

Cuig 3ayBakUTH, IO MOUIMPEHHS CYYaCHHX BHCOKUX TEXHOJOTIH CIIPHSIE 3pOCTY MOPCHKOTO
niparctsa. Po3BuTtok [HTEpHETY, MOG1IEHOTO 3B’ 43Ky 1 1HIINX 3ac00iB KOMyHiKalii Ta iHpopManii 103-
BOJIsIE MOPCHKUM PO30iliHUKaM JIETKO OTpUMYBATH HEOOXiqHY iH(opMallito: 1mono rpadika mIaBaHHs,
XapakTepy BaHTaxy, CKJIay KOMaH/IH, — IO Ia€ M MOKJIMBICTD PETENbHO CIUTaHyBaTH Hamax [6].

Huni 30uTOK Bin miparcTBa focsrae HeGadeHUX po3mipiB. 3acoOu MacoBoi iH(popmallii nmpak-
TUYHO IOAHS MOBIJOMIISIOTH IIPO MipaTChKi 3aXOIUIEHHS CYIEH 1 3apydYHUKIB. YBara CBiTOBOIO CIiB-
TOBapucTBa Oylla 3BepHEHA JI0 MPOoOIeMH O0e3[eKH MOPCHKOTO CYTHOIUIABCTBA Y 3B 53Ky 3 BUITQJAKaMH
MipaTchKUX Ail y paioni ComMani, o 3Ha4HO nmovactimanu. OHaK 1ie KiJibka pOKiB TOMY HEMOXKITBO
Oyio 11 ysaBUTH, 110 L HeOe3MeKa 3a4enuTh inTepecu Ykpainu i kpain CHJI.

3arajoM BHITQJIKU MIPaTChKHUX Aild 3yMOBJIEHI HU3KOIO (aKkTOpiB. BLTBIIiCTh MipaTCHKUX HAIaIiB
YUUHSETHCS B MMPOTOKaX ab0 MprOEpeKHUX BOJAX, IO CIAOKO MaTPYIFOIOTHCS, A€ MipaTH MOXYTh BUH-
HUTH WBUAKUHA panToOBHMA Hamaa. Y Takux Jepxkasax, sk AHrona, Comani, Kocra-Pika, ne nommupeni
BHUITAJIKH IIPaTCTBA, OJHUM i3 (DaKTOPIB € HE3NATHICTH ypsiay 3abe3mednTH poOOTOI0 CBOIX TPOMAJISH.
o peui, 3 1991 poxy B Comaii (pakTH4HO BiJICYyTHS LIEHTpaJbHA Biaja, a GeperoBa OXOpOHa BiJIKpH-
TO nomomarae niparaM. Ha ®ininminax HasBHICTb HipaTiB 00yMOBJI€Ha HU3BKOIO 3apPOOITHOIO ILIATO0
MOPCHKUX OQilepiB.

CyuacHe MOpChKe MipaTcTBO — Iie O13HeC He JIUIIE IS ipaTiB, ane iHoAi ¥ ayist aepkas. Y Kurai
po300r0 Ha Mopi HeOQIIIHHO cripHse AepiKaBHE KEPIBHHUIITBO, 3alliKaBICHE Y BCTAHOBIICHHI CBO€T Bia-
J4 Ha cHipHuX TepuTopifx. Y cepeauni 90-x pokis pubanku Ceeppa-Jleone, Cenerainy, I'sinei-bicay,
Icnanii, [Topryranii i [TiBnernoi Kopei He pa3 orooliyBaiu CTpaik yepes MiparchbKi Hamaayu B paioHi
y30epexoks 1iel KpaiHu.

IIpo 3HAYHUI BILIMB IipaTCTBAa HAa TOPrOBEJIBHE CYJHOILUIABCTBO i Oe3neKy B iHIIMX paifoHax
CBiJUarTh 1 TaKi hakTH:

— eKilla)ki KOMEePLIHHUX Cy/IeH BiAMOBIIIUCS 3aXOIUTH B OaHIIafeIIChKUI opT YurTaronr 6e3
CYIPOBOJIY CUJI OXOPOHU, BHACIJIOK YO0 BiiCBKOBO-MOPCBKI CUIIH I ciIyk0a GeperoBoi oxoponu ban-
DIagent Oy 3MyIIeHI BBECTH MATPYIIOBaHHS paiioHy MOPTY;

— PYX CyleH y paiioHi iHziiickkoro mopty KanbkyTTa 0OMeXeHUil JIniie IeHHUM 4acoM 4epe3
JUSUTBHICTD TiparTiB;

— ypsn I'peuii 1997 poky OyB 3MylIeHHI BIPOBAIUTH MATPyIOBaHHs kopaOiiB i katepis BMC
y CepeazemHOMy MODi B paiioHi octpoBa Kopdy mis 3axucty Typusmy it pubaibcTBa Bif anOaHChKUX
miparis;

—y Kapubcbkomy Gaceiini, ocodnuso B paiioni Komym6ii, Benecyenu, Hikaparya, Kocra-Piku it
YHCJICHHUX OCTPOBIB, BIACHUKH SIXT 1 puOAbChKHX Cy/ICH 3MYIIIEHI OpaTu 10 yBaru BeJIMUYe3HUI BILIUB
¢axropa miparcraa.

[Ipu npakTHYHO MOBHOMY IOTYpaHHI BIaJH, SKa HE MPHUAUIE IPOOIeMi MmipaTcTBa HaJeKHOL
yBaru, JiroTh miparu B bpaszuiii. OCHOBHMIA palioH iX AisuibHOCTI — opT Pio-ne-XKanetipo. He3paxaro-
4H, 110 30MTOK €KOHOMIIli BiJl JisSUILHOCTI MipaTiB OUiHIOEThCS y moHaa 200 MJIH 1oJapiB Ha PiK, ypsil
pi-Jlasku 3mymenuit Muputucs 3 miparctBoM, 60 BMC kpainu 3amydeHi y 30poifHUi KOHQIIKT 3
OTO3UIIHHAMH YPSIAY CHIaMH, IO HE Ja€ MOXKIIMBOCTI BeCcTH e(heKTHBHY 00poThOy 3 miparamu [11].

B Asziarchko-TuxookeaHChKOMY PETiOHI MipaTCTBO TEX HEpiAKe ABUIIE, IEPEeBaKHO B pailoHax
Manaxkkcbkoi i CiHramypchbkoi IpoToK, e IpoxoAauTs 1o 600 BaHTaxHUX KopaOiiB moans [12]. Inno-
HE31HChKe MipaTCTBO B Cy4aCHUX YMOBaX HaBiTh BU3HAHO SK OKpeMuil miarui. J{jst Hboro (Ha BigMiHy
Bil MOPCBKOTO p0o300t0 B CoMai) € XapakTepHUM IIOBHE 3HUIIEHHS JIIO[EH, sKi epeOyBaroTh Ha 60pTy
3aXOIUIEHUX CYJEH, OCKLIBKH OCHOBHOIO METOIO IIPaTiB IIbOT0O PETIOHY € LIiHHI BAaHTaXI.

OnHUM 13 HaHBIIOMIIIIMX BUMIAJIKIB CTAJIO 3aXOIUICHHS Y BepecHi 1995 poky TOproBesbHOro cy-
Ha «AnHa Crepay npu nepexoni 3 Tainanny y @ininniny, sike Bunamm 30 mipatis. CyaHO NepeBO3HIO0
12 TuCSY TOHH LyKPY 3arajlbHOI0 BapTiCTIO 5 MIIH. fonapis. Exinax 3anuimuiyg y BIIKpUTOMY MOpi Ha
PATYBAJIBHUX MUTIONKAX, 3a 60 Muib Big B’eTHaMy, yepe3 Tpu TOOWHH HOTO MiAiOpanu B’€THAMCBKI
pudanbceki cynHa. CynHo «AHHa Cbepay Oylio BUSBICHO § jKOBTHS B KUTalChbKoMy Topty betixait min
Ha3BoI0 «Apkruk Ci», HIOUTO 3apeecTpoBaHOMY B ['oHypaci; Horo exinax — 12 oci6 3 iHJoHe31HChKH-
MH ¥ Masaii3iicbKMH TIacriopTaMu, (PakTHUHO OE3KapHO BiAMyCTHIIA KHTalchka Biaaa [13].
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BaxmBo 3a3Ha4MTH, 1110 TPaKTHKA W odiliiiHa ctarucTuka Mi>KHApOIHOI MOPCHKOI OpraHiza-
uii (IMO) cBiguarh, 110 MipaTCTBO 3AJIMIIAETHCS CEPHO3HOIO MpobiaeMoro. Haiibinbiny 3arposy cynHam
CTAHOBJIATH MipaTChKi Hamagu W akTu po300l0, BUMHEHI y Bojax KUTaHChKUX MopiB (52%), IliBnen-
Hoi Amepuku (15%), Inaiiicekoro okeany (11%), Manakkcbkoi npotoku (9%), Cxinnoi Appuku (8%).
binplra yacTuHa mipaTchKUX HamaliB 1 MOpCchKOro po3doro npunanae Ha [liBnenno-Cxigny Asiro. Ilo-
YacTilIajay BUNAAKY mipaTcTBa i y Bogax bpasuinii. Bigznaueno Bunanku miparcrsa Ha CepenzeMHOMY
it Yoprnomy mopsix [8].

3a JaHUMH IOPIYHUX 0MOBieH MiXKHAPOHOTO MOPCHKOTO OIOPO, CTATUCTUKA MIPATChKUX [Tl
€ TaKOIO:

— 1991 poky 3apeectpoBano 107 miparchKuX HamajiB Ha MOPCHKI CyIHA;

— 1995 poky — 188 Hanaxi, 3aruHynu 26 MOpPSIKIB;

— 1996 poxy — 224, 3aruHynau 26 MOPSIKIB;

— 1998 poky — 202 Hamaau miparis;

— 1999 poky — 285 HanaziB miparis;

— 2000 poky — 469 miparcbkux HamajiB, BOUTO 72 Mopsika, 99 nmopaHeHo;

—2002 poky — 370 HamaziB, 3 HUX 68 i3 3aCTOCYBaHHSM BOTHENAILHOI 30poi, BOUTO 10 MOpSIKiB;

— 2003 poky — 445 Hananis, 3 HuX 100 i3 3acTOCyBaHHSIM BOTHENaNbHOI 30poi. BouTwHii 21 mo-
psk, 71 oci6 (Mopsiku 1 acaxupu) mponanu 6e3Bictd, 359 ocid B3saTO B 3apyunuku. Y 311 Bumagkax
cynHa Oynu B3sTi Ha abopaax, 19 cyaeH BUKpaIeHO;

— 2004 poky — 325 nananis, 30 MopsikiB BOUTO, 86 BUKpaieHO, 148 y34TO B 3apydHuUKH, 59 10-
paHeHo;

— 2005 poxy — 276 TipaTchKUX HamasiB,;

— 2006 poky — 239 miparchbkux HamajiB, 3 HUX y OeperiB Hirepii miparu Hanmanu Ha 12 cyneH, a
y Bomax Comani —Ha 10. Y pesynsrari Hanaay nopaneno 17 oci0;

—2007 poky — 263 Hamajii Ha MOPCHKI CynHa, 3 HUX y OeperiB Hirepii Ha 42 cyana, y Bomax Co-
Mauti —Ha 31 cyaHo. 36post 3acTocoByBaiacs B 72 Hanaax. [lipatu Bukpanu 18 cyneH, yOuTo m’sith uie-
HIB eKilaxy, mopaHeHo 64 0coOu, B35ATO B 3apy4HUKH 292 0cobH, Tpoe OE3BICTH MPOTIANIH;

— 2008 poky — 293 namasu, 3axoruieHo 49 cy/eH i B34To B 3apy4HuKU 889 uieHiB exinaxis. ITif
Yyac HamaJiB BiIKPUBABCS BOTOHb 10 46 cyaHax. 32 MOpsKU mopaHeHo, 11 youTo, 21 npomnas 6e3BicTi
(imoBipHO 3aruHyH). 30pos 3acTocoByBanacs B 139 Hamanax;

— 2009 poky — 406 miparcekux Hamanis. [liparam yanocs 3axonutu 49 cyneH 3 1052 uneHamu
KOMaHJI Ha 6opTy. BiciM MopsikiB BOHTO 1 68 omeprxanu mopaneHHs. [Ipu nuboMy 217 cripo6 3aXoruteHHS
CyaeH — 3 00Ky coMamifiChKUX IiparTiB, HITepifchKi mipaTu arakyBan 28 cyaeH. Y IliBneHHi# Amepui
Oyuo 3adikcoBano 37 BumajkiB miparctsa. 17 arak npunanae Ha banrnanem, 13 — Ha [TiBnenHo-Kuraii-
CBbKe Mope, IIie AeB’aTh — Ha CiHramypcbKy IpOTOKY;

— 3 ciuns 1o Oepesens 2010 poxy comaniiichki mipaTH BUMHIIN 35 HamajiB, a 3a TOH caMuit
nepion 2009 poky Takux Hanaais Oyno 102. ¥V nepmomy kBaprani 2010 poky mipatu Comani Bucaa-
JKyBalucs Ha 26 cyneH, ooctpiisinu 18 1 Buxpamu 11 cynen, 3abpanu B 3apyuHuku 194 mopska, 3 akux
12 nopaneHo npu 3axoruienHi [17].

Ha >xanp, ogeprxaru TouHi nudpu HeMOXXIMBO. BracHUKY i ekinaxi cyzeH 31e01IbIIoro HaMma-
TalOThCS YHUKHYTH TPHBAIHX IPOIIELYDP PO3CIIiyBaHHS B HOPTAX i 3 Li€i IPUYMHYU IPHXOBYIOTh (haKTH
Hamasny, o YsIBJIsl€ iCTOTHY IIpoOIeMy.

HesBaxarouu Ha BiACYTHICTb TOYHOI CTATHCTHKU CIOCTEPIraeThes 3arajbHa TEHJICHIIS N0
3pOCTaHHs MIPATChKUX 1 po30iliHUX Hama/iB Ha Cy/IHA, 1110 BU3HAYAETHCS 1[1JIOI0 HU3KOI0 (haKTOPiB, IPO-
BiJIHI 3 HUX — EKOHOMIYHIi Ta MOJITH4HI, a TAKOX BIJICYTHICTh HaJIS)KHOI 3aKOHOaBYO1 Oa3u.

OnuH i3 HaWOLIBIT ICTOTHUX (PAKTOPIB — MIPATCTBO BBAXKAETHCS HOPMAJIBHUM, aJIe HE3aKOHHUM
3aco0oM 3apoOisiti rpomwri. ba Oinblie, y ASSKUX CIIBTOBApPUCTBAX MIpaTCTBO — €AMHUM 3aci0 BUKH-
BaHHS.

IIBuKi MOMITHYHI 3MiHY, 10 BinOyaucs y CBiTi micis 3akiHyeHHs J{pyroi cBiToBoi BiiiHu, Hera-
TUBHO BIUIMHY/IM Ha CUTyalito 00poTh6u 3 miparctBoM. Ilepen Jlpyroto cBiToBOIO BiiiHOIO Taki KpaiHH,
sk Hinepnanau, [lopryranis, benbris, @panuis, Aunnis i CILIA, manu 3B’3KH 3 KpalHAMH B YCbOMY
cBiTi. I1i 3B’A3KM 4acTO HOCHUIU KOJOHIaNbHUN XapakTep, IpoTe MiCTHIM I cTabini3ylounii BIJIMB Ha
pi3Hi perioHu Mupy. 3BINBHEHH BiJl KOJIOHIaJIbHOI 3aJISKHOCTI HE 3BUIBHUIIO KPaiHU PErioHy BiX eKo-
HOMIYHO{ 3aJIe)KHOCTI, HE 3pO00MIIO0 iX OinbIl OaraTuMH 1 He HaAaI0 CUJI 1 KOWITIB JyIs 60poTHOH 3 mipar-
CTBOM 1 30pOHHUM pO3060EM.

Ha BigMiHy BiZl CyXONyTHHX PO30iHHMKIB, MipaTH YMHATH HANaAW B MPOCTOPI, IO mepedyBae
1032 TEPUTOPIaAIbHOIO IOPUCAUKIIIEIO, — Y BIIKPUTOMY MOPi, Ha y30epexki 3 Mopsl a00 B MOBITPSIHOMY
MPOCTOPI HaJl HUMHU.
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OO0’exTaMu HamafiB MipaTiB € cynHa abo MOPTH, MorpadyBaBIIM sKi BOHM HIyTh a00 Hamara-
IOTHCS TITH Ha3aza y Mope abo B mpocTip Haja HuM. Ilipatn MaroTh «0COOHUCTI 11iJTi», TOJIOBHOIO 3 SIKMX
€ 30araucHHs, aje 1O HUX MOXYTh TAKOX HaJeKaTH: OMCTA, 3J7iCTh, 3aXOIUICHHS MACAKUPIB 1 WICHIB
eKiMaxy K 3apyYHHUKIB JJIs1 IX 0OMIHY Ha 3aTpUMaHUX WICHIB MipaTChKOT1 OaHIu.

HeoOxinHo 3a3Ha4MTH, 110, KPiM Oe3M0CcepeIHHOTO 3aX0IUICHHS 1 TorpabyBaHHs Cy/IeH Y MOpi,
Ha SKIPHUX CTOSIHKaX 1 HaBIiTh Y OPTaX, BUHUK 1 HOBUH BUJI MipaTCTBa — BUKPAJICHHS JIOBIPEHUX BaH-
TaxIiB, a TAKO)K BUKOPUCTAHHS PaHillIe BUKPAJICHUX CYACH i3 MipaTChKUMHU eKinaxkaMu i (QanblIMBUMU
JIOKyMEHTAMH Ha PEECTPALIiI0 Cy[Ha if BaHTaKy (Tak 3BaHi «anToMHi cyxHay). Ilicis nponaxy BanTa-
)Y 30BCIM B lHIHOMy MiClli, HiXK IIOPT NPU3HAYCHHSL, «(PAHTOMHE» CYIHO, 5IK IPABHIIO, 3aHOBO mepedap-
6OBYIOTb, [IEPEHMECHOBYIOTS i IEPEPEECTPOBYIOTH I1i/L iHIIMM Tparnopom [16].

Maroun 3a MeTy 30aradeHHs, mipaT CIIPSIMOBYIOTH CBOIO 3JI0YMHHY JisUTbHICTD HE IPOTH CYJIEH i
MOPTIB AKAXOCh KOHKPETHHX JIEPXKaB, a MPOTHU BCIX Cy/eH, 0€3BITHOCHO JI0 X HAI[IOHAIBHOCTI, a TAKOXK
Ha OeperoBi CHUJIM JIEP)KaBH, SIKY BOHH COO1 HAMITHIIH, SIKIIO B HUX € MiJICTABH MPUITYCKaTH, 110 BOHU
MOXYTbh y TaKUH CIOCIO «MOKUBUTHCS» 200 AOCATTH 1HIIOT METH «OCOOUCTOTO XapaKTepy».

ITipaty He miJIeTITi XKOAHOMY ACpP)KaBHO-IIPABOBOMY YTBOPEHHIO; Y HHUX, SIK IIPABUJIO, HEMAE aHi
TIOPTY IPHUIIMCKH, aHi IPOMA/IAHCTBA, aHi IPANopa, SKUH BU3HABABCS 6 3aKOHHUM y BiJIKPUTOMY MOpI; 32
ixHi Aif HIXTO HE HECE BIAIOBIAANBHOCTI, OKPIM HIX camuX. ITipaTchki akiii 00’€KTHBHO 3aBXH I1OPY-
LIYOTH CBOOOAY HaBirailii i HOBITpOHJIaBaHHﬂ Pery/IspHICTh MKHAPOIHOT TOPriBil, 6e3MeKy BOXHUX
LIULIXIB 1 HOBITPSIHUX aBiajiHil, CyaeH, MacaXupiB 1 WICHIB eKinaxy.

OCKiNBKH MipaTChKUi Hamaja BiOyBa€ThCsS 3 OJHOTO CyAHA HA iHINE, TO B HASBHOCTI MaroTh
OyTH 1Ba cynHa — miparcbke 1 Horo >xepTBH. [lipaTchkuii Hamag 3a HassBHOCTI «OIHOTO CYIHa» MOXE
MaTH MiCIie JIUIIE PU HOro 3aXOIUICHHI MacaXupaMy ad0 YWICHAMH eKilaxy JUTsl BANHCHHS MiPATChKHUX
akuiil. OTxe, e pO3MIANAETHCS SIK IMiArOTOBYA CTAis 3JI04MHY IipaTcTsa [14].

Mertonu Jiii CydacHUX MipaTiB BiZPI3HAIOTHCS Bl KITACHYHUX a00P/IaXKiB i 3aXOIIEHb TOPTOBEIb-
HUX CYJICH y BiIKpUTOMY MOpi. Mi>kHapoiHe O0pO 3 MOpEIUIaBaHHS BU3HAE TPU THITH MiPATChKUX Jii:

— HaWOUTBII TUITOBI HAMAX MAJIOMIPHUX CY/ICH KOJMIIHIX MICIIEBHX PHOATIOK HA BEJIUKE CYIIHO,
Yy KOMaH/I1 SIKOTO BiZIOMPAIOThCS BAIIOTA i 1HIII I[IHHOCTI;

— 3aXOIICHHS TAaHKEPiB 1 BEIMKUX TOPTOBEIBHUX CYJEH 3 METOI0 «KOH(icKallii» BCbOro BaHTa-
Ky. Taxi Harau MaroTh OLIBII CEpiiO3HMIT XapaKTep, iX OpraHisyrOTh FaHICTEPCHKI TPYIH, SKi TIOIIe-
PeaHBO BIACTEXKYIOTH MapIIPyTH IPOXOKCHHS CyAHaMH;

— «eKcIponpiallish He TiIbKU BaHTaXy, aje i cCaMoro cyiHa (Haii0ibIIe 4acTO CYHPOBOLKYETh-
sl JIIKBIJIAII€I0 BCHOTO EKIMaXy) CIEIialbHIM MipaTChKUM KopablieM 3 momnepenHbo nepedapOooBaHuM
Mpanopom, MepeiMEeHOBaHUM 1 3aMiHEHHM Ha Ounblin 3py4yHuid (Hanpuknan, [Tanamu a6o bemizy). Lli
«CyIHA-IPUMapH» MOXYTb TaKoXX BUKOPHCTOBYBATHCS Il KOHTpaOaHAM HApKOTHKIB abo IHIIUX He-
JICTaBHUX BAaHTAXIB, a 1HOAI Mil BUINIAIOM 3BHYAifHOTO 3a)paXTOBAHOTO TPAHCIIOPTY, BAaHTaX SKOTO
IOTIM 3HHKaE (Y TAKUX BUINAJAKAX aKllilo 3a3BUYail OpraHizoBye BeIMKUI KpUMiHAIbHUM MbKHApOIHUN
cunaukar) [15].

BucHoBkH. YCi 11l 0COOTMBOCTI 3aBXK/IM 3yMOBIIIOBAIN TOH (hakKT, 110 BiJl MIPaTCTBa CTPAKIAE
BCE JIFOJICTBO, 00 BOHO CTAaBHTh IIiJl 3arp0o3y YCTaJICHHH MIXKHAPOAHUHN MpaBonopsnok. CaMe ToMmy mi-
PaTCTBO 3aBXKIU BU3HABAJIOCS 3JI0YMHOM MIKHAPOIHOTO XapakTepy, COPSIMOBAHUM NPOTHU 3I1HCHEHHS
cBOOOIM CYHOIIABCTBA SIK CKJIaJ0BOI YaCTMHHU CBOOOIM BIIKPUTOIO MODS.
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MEJIBHUYYK O.II.
OBMEKEHHS CBOBO/JU BIPOCITIOBIJIAHHS TA MOT'O IMTIPABOBU I BUMIP
THE RESTRICTION OF FREEDOM OF RELIGION AND ITS LEGAL DIMENSION

Y po6oTi AOCIIKEHO HAYKOBI AXKepena, y SKUX BU3HAYAEThCS 3MICT HOHSTTS «00Me-
XKEHHS IIpaB 1 CBOOOI», a TAKOX PO3KPHTO OCOOIMBOCTI 0OMEXEHb CBOOOIH BIPOCHOBI-
JaHHS, IO NependadeHi HalliOHAIBHIM 3aKOHOJABCTBOM. YCTAQHOBIIECHO, II[O TIPABO CBO-
0011 BipOCIIOBIJaHHS SIK Cy0 €KTHBHE MPABO 0COOM CKIIAAETHCS 3 TAKUX MOXKITMBOCTEH:
a) MaTu peiriro abo NepeKoHaHHs; MPUIMATH Peirito abo nepeKkoHaHHs; 0) 3MiHIOBaTH
penirito abo nepeKkoHaHHS; B) CIOBiIyBaTH OyAb-sIKy PENirilo Ta BUKOHYBAaTH OyIb-sKi
Iii, MoB’sI3aHi 3 Helo; I') 3100yBaTu PENiriiiHy Ta CBITCHKY OCBITY; I) BUMaraTru 3aMi-
HH BUKOHAHHSI OJIHOTO FOPHIAMYHOTO 000B 53Ky 1HIIMM. 3’5ICOBAHO, IO IIpaBa i CBOOOLH
JIOIMHY Ta TPOMAJIHAHA, HABITH Ti, L0 € NPUPOAHMMY i 3aKpimieni B Koncrutywuii
Vkpainu, He € Oe3mexxHnMH. Ha mpakTuIi okpeMi mpaBa Ta cBOOOIM BUMYIIEHO 00Me-
KyroThcs. [10B’s13aHO 11€ 3 THM, 10 TIPH 31IHCHEHHI CBOIX MpaB 1 CBOOO KOXKHA JIFOIUHA
TIOBMHHA 3a3HABATH TLIBKH TaKHX 0OMEXKeHb, IKi BCTAHOBJIEHI 3aKOHOM BUKIIIOYHO 3 Me-
TOIO 3a0e3MeYeHHs HAJIe)KHOTO BU3HAHHS I MoBaru 10 mpas 1 cBOOOA iHIINX 1 3a0e3me-
YEHHs! CIPaBeAJIMBUX BUMOT MOpali, FPOMaJICHKOI0 MOPSIKY Ta 3arajlbHOro Jo0podyTy
B JE€MOKPAaTUYHOMY CYCHUIBCTBI. 3p0OJE€HO BHCHOBOK, IO IyOJiuHE aAMiHICTpyBaH-
Hs CBOIM (DYHKITIOHYBaHHSM 1 peai3alli€io B JepKaBHO-OPraHi30BAHOMY CYCIJIbCTBI
IparHe BCTAHOBIICHHS KalaHOTO CYCIILTBCTBOM 1 KOYKHOIO OKPEMOIO JFOIMHOIO BIIOPSI-
KOBAHOTO CTaHy CyCHiTBbHHX BifHOCHH. Lleif cTaH XapaKTepU3yeThCs TAKUM MOPSIKOM
B3a€MOJIii MIXK yYaCHUKaMH CYCIIJIbHUX BIJIHOCHH, KOJIM KOXKEH 13 HUX peai3ye BIACHI
noTpeOH Ta iHTepecu, He 3aBAOYM i HaBiTh HE CTBOPIOIOYHM 3arPO3H 3aBJAHHS IIKOIU
notpedaM Ta iHTepecaM iHMIUX HOCIi{B. baxcaHuil mopsiiok AOTpUMaHHs IpaB i cBOOON
0co0H 1HOII HEMOXIIMBO 3a0€3MEUHTH 1HAKIIE, HIK Yepe3 MeBHI 0OMEXeHHs HaJaHOl
ocobam cBoOoaM. BUKITIOYHO B TaKWX BHITAJKAaX CHCTeMa MyOIiYHOTO aAMiHICTpyBaHHS
BIA€THCS 10 OOMEXKEHHS, SIKe, IPOTe, Mae OyTH Tiepe0aueHe 3aKOHOM 1 3aCTOCOBYBATHCS
BHKITIOYHO 3 Ti/ICTaB, BU3HAUCHHUX 3aKOHOM, TOOTO 0OMEXEHHS Mae OyTH MPaBOMIpPHUM.
YcTaHOBIIEHO, 1110 0OMEKHTH MOIIMBO JIMINE 30BHIIIHE 30iCHEHHsS cBOOOAN BipoCIO-
BilaHHS, TOJ1 SIK BHYTPIIIHIO CBOOOY CIOBiAYBaTH PEJIrito YU He CIOBiLyBaTU Ta Ky
caMe OOMEXXUTU 3aKOHHO HEMOXJIMBO. SIKIO 30BHIMIHII POsIB CB060I[I/I BIPOCIIOBIJaH-
Hsl CTAHOBHTB 3arPO3Y 3aBIaHHS IIKOXH FPOMACHKOMY TOPALIKY, 310POB’I0 i MOPAIIbHO-
CTi HaceleHHs abo 3aXMCTy NPaB i CBOOOX iHIIMX JIOEH, TO cBOOOJA BIpOCIIOBIAHH
Moxe OyTr oOMeXxeHa Ha MiJICTaBax i B cnocid, nependaueni Koncruryuiero Ykpainu ta
HaI[lOHAIBHUM 3aKOHO/IaBCTBOM.

Knrouosi cnosa: penizis, yepkea, 6ionocunu 0epiicagu ma yepKeu, npasose pezynio-
BAHHS BIOHOCUH 0epHCABU MA YEPKEU, 0OMeXHCEHHs c80000U 8IPOCNOGIOAHHS.

The article studies scientific sources, which define the concept of “restriction of rights
and freedoms, and elucidate features of the restrictions of religion as provided for in the
national legislation. It is established the right to freedom of religion, as the human right,

© MEJIbBHNYVYK O.I1. — xaaauaar opuIndHax HayK
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consists of the following options: a) to have religion or belief; accept religion or belief;
b) to change religion or belief; ¢) to follow any religion and perform any actions related
to it; d) to obtain religious and secular education; e) to require the replacement of one
legal obligation by another. The paper finds out that human and civil rights and freedoms,
even those which are inherent and consolidated in the Constitution of Ukraine, are not
limitless. In practice, individual rights and freedoms are constrainedly limited. The above
is caused by the fact that everyone should be subject only to such limitations as are pre-
scribed by law solely to ensure due recognition and respect for the rights and freedoms
of others and guarantee the just requirements of morality, public order and the general
welfare of a democratic society when exercising his rights and freedoms. The author con-
cludes that public administration, by its functioning and realization in the state-organized
society, strives to set a well-ordered state of social relations desired by society and each
individual. This state is characterized by such a well-ordered state of interaction between
the participants of social relations when each of them realizes his own needs and interests
without causing a threat to harm the needs and interests of other actors. The desired order
of observance of the rights and freedoms of a person is sometimes impossible to ensure
without certain restrictions on the freedom granted to persons. Only in those cases the
system of public administration resorts to a restriction, which must be provided by law
and applied only on the grounds specified by law, i.e. the restriction must be lawful. It is
established that it is possible to restrict the external performance of freedom of religion,
while the law can’t restrict the internal freedom to follow or not follow religion and what
one. If the external manifestation of freedom of religion threatens to harm public order,
health and public morality or protect the rights and freedoms of others, then freedom of
religion may be restricted under and in accordance with the Constitution of Ukraine and
national law.

Key words: religion, church, state-church relations, legal regulation of state-church
relations, restrictions on freedom of religion.

Beryn. Crarrs 35 Koncrutyuii Ykpaitu 3aKpillIioe HOIOKEHHS, [0 KOKEH Ma€ MPaBo Ha CBO-
Oony ceitorsiay Ta BipocnosifanHs. Lle paBo 3MiCTOBHO HallOBHEHE CBOOOJOK CHOBiAYyBaTH Oyb-
Ky pemruo abo He CHOBiYBATH HIsKOI, 663Hep€IHKOIIHO BIANPABIISTH OJHOOCOOOBO YH KONCKTHBHO
peniriiiHi KyJabTH i pATYaJIbHI OOPSIIH, BECTH PENiriiHy AisUIbHICTh. 3Ba)Kar0YX Ha T€ IO 3aKOHONAB-
CTBO YKpaiHH, BU3HAYAIOUH 1IeH KOMILIEKC i i Oe3/isTbHOCTI, OTepy€e CYKYITHUM MOHSATTIM «CBOOOIa
CBITOIIALY Ta BipoCHOBigaHHsA», a 3akoH Ykpainu «I[Ipo cBoOOmy COBICTI Ta pemniridHi opraHizauii»
3aKpIILIIOE Ha oAy Ie i mpaBo Ha cBOOOIY COBICTI, SIKe, 32 UM 3aKOHOM, BKJIFOYA€E CBOOOIYy MaTH,
npuiiMary i 3MiHIOBAaTH pelirito a0 NepeKoHaHHsI 3a CBOIM BUOOPOM 1 CBOOOLY OJHOOCOO0BO YU PazoM
3 IHIIFMH CHOBiXYBaTH OyIb-AKy pelirito abo He CHOBITyBaTH HISKOI, BiAIPABIATH PENiriiHi KyIbTH,
BiJIKPUTO BUPAXKATH 1 BUTLHO MOLIMPIOBATH CBOT pelliriiHi a0 aTeicTHUHI MepeKOHAHHS, IS YCBIIOM-
JICHHS TOTO, IO € OOMEXKEHHSIM, 3aKOHHUM Y HE3aKOHHHM, TIepelyCiM BapTO BU3HAYUTHUCS 31 3MiCTOM
THX il 1 0€3MIsIBHOCTI, sIKi CTAHOBJIATE 00CST I1i€i CBOOOIH.

3a3Ha4yeHe CBiMYUTH PO aKTYaJIbHICTh AOCIIKEHb Y IOPUIMYHIN Haylli TAKOTO IIPaBOBOTO SIBU-
11a, SIK «0OMEKEeHHSI CBOOOIU BipOCIIOBIIaHHSD».

OkpeMi IUTaHHS [IPaBOBOrO BUMipy 0OMexeHHs CBOOOAU BipOCIOBiNaHHS JOCIIXKYBaJlU B Ha-
ykoBux nparipsix 1. Jlaxosa, I. €Epmakosa, O. JlaBpuk, B. Maknakos, B. Hosikos, B. Casenbes, T. CriHb-
Ko, 1O. direns Ta iH.

OpHak y BITYM3HIHIN IOPUCTIPY/ICHITIT IPYHTOBHHUX JIOCIIIXKEHB, IPUCBAYCHUX IT1JICTaBaM i CIIO-
cobam oOMexxeHHsT cBOOOZM BipOCIHOBIIaHHS, JyKe Mano. BopHovac Taki TOCIiIKEHHS MalTh OyTH
CKJIaIHUKOM (hOpMyBaHHS aJMiHICTPaTHUBHOIO IIpaBa Ha 3acajiax 3a0e3MeueHHs IpaB i CBOOO JTIOANHH.

IocTranoBka 3aBaaHHA. OCHOBHMMH 3aBIaHHSIMHE, PO3B’S3aHHIO SKHX MPHCBSYCHA JaHa
CTaTTH, € TaKi:

1. JTocmiauTH HAYKOBI JKEepeia, y SIKHX BU3HAYAETHCS 3MICT OHATTS «OOMEKESHHS ITPaB i CBOOOI».

2. Busnaunti 0cO0MHMBOCTI 0OMEXEHb CBOOOIN BipOCIIOBIIaHHS B HAIIIOHAJIBHOMY 3aKOHO/IABCTBI.

Pesyabraru nociainxeHHs. Sk 3a3HaUae€ThCs B IOPUIUUHIHM JiTepatypi: «Y pi3HUX JOKYMEHTax
1 IOpHIVYHUX aKTaX — K MDKHApOAHUX, TaK 1 HAIOHAIBHUX — BUKOPHUCTOBYIOTH HEOJHAKOBI BepOabHi
Mo3Ha4YeHHsI (Ha3BM) CBOOOIM BIpOCIIOBiaHHS JIIONMHHU. 30KpeMa, BKUBAKOTHCS TaKi TEPMiHOJOTIUHI
BUPAa3HY, SIK-OT: [IPaBO HA CBOOOY yMKH, COBICTI i peirii; IpaBo Ha CBOOOIY JyMKH, COBICTI, pemirii i
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NepEeKOHaHb; CBOOO/IA IyMKH, COBICTI i BipOCIOBi1aHH:; cB00O/Ia CBITOINISAY Ta BipOCIOBIJaHHS; CBO-
Oona cosicti; cB0OOAA BipoCIOBiaHHS; cCBOOOIA COBICTI i cBOOOAA BIpOCIOBiIaHH; CBOOOIA COBICTI,
penirii i iHIMUX NepeKoHaHb; cBOOOAA 11€0I0rii, BIpOCIOBLIaHHS Ta BIANPaBIEHHs KyJbTiB; cBOOOAA
Bipm» [1, c. 69]. ¥ Hekmapanii OOH mpo nikBigariro Bcix (opM HETEPIUMOCTI Ta IUCKPUMIHALIT Ha
OCHOBI pedirii abo nepekoHanb (Pe3omonis ['enepansaoi Acambnei OOH Bix 25 nuctomana 1981 p.),
HokymenTi Konenrarencbkoi Hapaau koH(pepeHilii 3 sitoackkoro Bumipy HBCE (Big 29 uepsus 1990 p.)
YIKUBAETHCS TEPMiH «CBOOOJA IyMKH, COBIicTi # peniriiy. Y IlincymkoBoMy noKyMeHTI BigeHChKoOT 3y-
CTpiyi NpeCTaBHUKIB JIepIKaB-y4aCHHIlb Hapa)m 3 Oesreku i ciBpoOiTHUITBA B €Bporti Bif 15 ciung
1989 p., [lapusbkiii xaprii auist HoBoi €Bponu Bix 21 ymcromana 1990 p. BHKOPHCTOBYETBCS TepMiH
«cBoboa yMKH, COBicTi, penirii if mepexonatby. Y Kousenuii Cuisapysxkuocti Hesanexuux Jlepxkas
PO MpaBa Ta OCHOBHI cBOOOAM JitonuHH (Big 26 TpaBHs 1995 p.) ineThes Mpo «CBOOOAY TYMKH, COBICTI
i BipocmioBinauus» [2, ¢. 16]. Ik 6aurmMo, Ha piBHI 3aKOHO/IABCTBA, aHI MIXKHAPOIAHOTO, aHi BITYM3HSHO-
0, 3CTOCOBAaHA TEPMIHOJIOTiS HE CIIPUSE OTHO3HAYHOMY PO3YMIHHIO CYTHOCTI TOCII/IKYBAHHX SIBHIIL.

CBo0Oony COBICTI pO3IIAAAIOTH Y By3bKOMY Ta IIHMPOKOMY 3HaYEHHSX. Y By3bKOMY PO3yMiHHI IS
cB00OO/Ia TIOB’A3Y€THCS 31 CTABICHHIM JIIOAUHM JI0 peniriiiHoro i areictuunoro citorsiais [1, c. 70].
CB0obO/1a COBICTI B HAYKOBHUX JDKEPE/IaX BUSHAYAETBCS SIK «3a0C3MICUCHHS B CyCl‘[iJ‘ILCTBi TaKHX JIEMOKpa-
TUYHHX TpaB i cBOOO, SKi peabHO TapaHTyIoTh 0co0i BibHHIT BUOIP MiXK pediriifHIM Ta aTeiCTHIHIM
CBITOIJISIIOM 1 MOYKJIUBICTB BUSIBUTH CBOI TEPEKOHAHHS B cycninbeTBi» [3, ¢. 97]. Y mponoBkeHHs uc-
Kycii MokHa HaBecTH norsian FO. Pozenbayma, sSKuid, CIMpArOYHCch HA TOJOKEHHS IPOEKTY 3aKOHY
CPCP «IIpo cB0oOOIY COBICTI», TAKOXK «IOB’SI3Y€ 1€ PABO JIFOAWHY 3 BUOOPOM pENiriiiHUX 4u aTeicTHy-
HUX nepekoHanby. . Pynuncekuit Ta M. Ilanipo, aHai3yro4du 3MicT cBOOOIM TyMKH, COBIiCTi i pemirii
(came Take (hOpMyYIIOBaHHS BUKOPUCTOBY€EThCS B MiXKHapoqHO-NIpaBoBuX akrax OOH), 3a3Haumy, 1o
«cBOOOIA COBICTI — Lie MOMJIUBICTH O€3MEPELIKOAHOr0 BUOOPY CBITONIAAY Y cepi JyXOBHOIO XKUTTH,
BUP&KCHHS PEJITifHUX Ta aTeiCTUYHUX MOIVISIB, @ CBOOOMA PEiril BKIFOYa€ BUMHEHHS PETiridiHUX
00ps1iB, OorociyxiHnb, cBOOOY HepkBu» [1, c. 70].

Ha namry nymKy, HaiiOUIbII METOAOJIOTIYHO BUBIPEHUM € PO3YMIHHS Kareropii «cBo0oja CoBi-
CTi» SIK MOXIIMBOCTI CAMOCTIHHOTO BU3HAYCHHS CTABJICHHS 10 PEIIiTii, MPUXHILHOCTI PEiriiHIM BYCH-
HSIM a00 BiZIMOBH BiJl HUX, PO3MOBCIOIKEHHS TaKUX y4eHb 200, HaBIAKH, aHTHPENITiHHUX TOISAIIB.
CBo6o/1a COBICTI BKJIIOUA€ NPABO: @) CIOBiAYyBaTH OyIb-Ky PEIirito abo He CIOBilyBaTU HisKOI, BUILHO
00HpaT, MaTH i PO3IMOBCIOMKYBATH CBOI PEIITiiiHI IepeKOHaHHs; 0) 3MIMCHIOBATH peliriiiHe BUXOBaH-
Hs ¥ BUKJIaJlaHHs, 00’ €IHyBaTHCS B PEIITiiiHI OpraHi3ariii; B) JisTH BiIIOBIIHO 10 PETITiHHUX MEPEeKO-
HaHb HA OCHOBI IIOBHOI PIBHOCTI MEpe/ 3aKOHOM HE3aJIeKHO Bifl CTaBlIeHH A0 penirii [4, ¢. 52]. Orxe,
cB000/Ia BIpOCIMOBIJaHHS € €JIEMEHTOM CBOOO/IN COBICTI.

ITpore 4u MOXKHA OTOTOXKHIOBATU KaTeropii «cBoOOAa BipOCIOBITAHHS» i YacTO BKUBAHY Tep-
MIHOJIOTiI0 «peliriiiHa cBobona»? Uu € 1i MOHATTA 3a 3MicToM pisHuMuU? «PemiriiiHa cBoboxa — ue
HEB1JI’€eMHeE MIPaBO JIIOIUHU, KOTpe Nepedadae iCHyBaHHs albTepPHATUBU Y BUOODI BIACHUX peNiriifHux
HepeKOHAaHb, a TAKOXK MOXIIMBICTh CITOBITYBaTH OOpaHy peIrilo sSIK OXHOOCIOHO, Tak 1 pa3oM 3 OXHO-
IOyMILIMH, ITyOJTiTHO a00 B MPUBATHOMY NOPSAKY. Peniriitna cBobosa — 1e Takoxk cBoOOIa JOTPUMAHHS
KYJBTIB, IPOBEICHHS OOTOCITYXiHb, OOPSIIB, PUTYalliB, MOXKJIUBICTh OyyBaTH CBOE MOBCAKICHHE KUT-
TS BIZAMOBITHO /IO TOTO YH 1HIIOTO PeNiridHOro BYeHHs. MiXKHapOIHI T'yMaHITapHi CTaHJapTH niependa-
4al0Th OOMEKEHHS peiriiiHoi cBoOoAN JMIIe 32 YMOBU JOTPUMAHHS TaKUX BUMOIL, SIK JIETITUMHICTB,
HEOOXiIHICTh, AOUUIBHICTBY [5, ¢. 20]. V3sBuu 3a ocHOBY 3MicT cT. 35 KoHctuTynii Ykpainu ta ct. 18
3aranbHOi AeKapalil MpaB JIIOIUHYU, a TAKOX TapaHTii nepeadauyeHi YMHHUM KOHCTUTYLIHHUM, KpH-
MiHaJBHUM Ta aIMiHICTPAaTHBHUM 3aKOHOIABCTBOM YKpaiHU, MOKHA JIITH BHCHOBKY, IO CTPYKTYPHO
cB00O/Ia BIpOCIIOBIIaHHS CKJIAAETHCS 3 HalaHUX KOHCTUTYIIEI0 MOXIIMBOCTEH BIILHO CIOBIiIyBaTu
MIEBHY BipYy, IOTPUMYBATUCh OOPS/IiB, OB’ A3aHUX i3 HEIO, MPOIOBIyBaTH 200 HE JOTPUMYBATHCS JKOJI-
HUX peliriiHnx nonsiaiB. Haromomyemo, mo B cr. 18 3aranpHoi Aekiapaliil npas JOOUHA CTOCOBHO
JOTPUMAaHHS peNiriiiHoi cBoOOAN MPOTroJIOIIEHO MIPaBo OyAb-sIKOi JIIOAUHU Ha CBOOOY BipOCIOBITaHHS,
3MICT SIKOTO TIOJIATa€ B MOXKJIMBOCTI BUIBHO CIOBIYyBaTH CBOIO pelirito abo 0e3 mepemko 3MiHIOBaTH
pedniriitni mepexonanus [6]. OTxe, BIAMOBIIHO 10 oNokeHb KoHCTUTYMIT YKpaiHu, eleMeHTaMu IpaBa
cBOOO/IM BipOCITOBIITaHHS € TaKi MOXJIMBOCTI: MaTH PEJirito abo MepeKOHaHHS; IPUHMATH PEirio abo
NEpPEKOHAHHS; 3MIHIOBATH PEIIrito abo MEepeKOHAHHS, CIOBiyBaTH OyAb-Ky PEJirif0 Ta BUKOHYBaTh
Oyab-siKi Ji1, OB’ 3aHi 3 HEl0; 3100yBaTH PENiriiiHy Ta CBITChKY OCBITY; BUMAraru 3aMiHM BUKOHAHHS
OJTHOTO IOPHIMYHOTO 000B’SI3KY 1HIIHM.

YpaxoByrouu, 1110 3a JOIOMOTOI0 HOPM IIpaBa BPEry/IbOBaHi JIUIIE «30BHIIIHI IPOSIBU CBOOOIH
BIPOCHOBITaHHS JIFOAWHIY, MOJKHA CTBEPIKYBATH, IO €JICMEHTAMH OCTaHHEOI K Cy0 €KTHBHOTO FOPH-
JMYHOTO MPaBa € TaKi MOXIIMBOCTI: a) MPUIMATH Peiriro abo iHIII MepeKoHaHHS 32 CBOIM BHOOPOM;
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6) croBigyBaTH OAHOOCOO0BO 200 Pa30M 3 IHIIMMHU OyJb-SKY PEJiriio; B) HE CIIOBiLyBaTH XKOJHOI pei-
rii; 3MiHIOBaTH CBOI peiriiini abo iHIIi nepekoHaHHs; I') 3100yBaTH peliriiiny Ta (abo) CBITCHKY OCBITY;
I') BUMaraTy 3aMiHU BUKOHAHHS OKPEMUX IOPUANYHUX 00O0B’SI3KiB IHIIUMU 3 MOTUBIB PEiriifHUX uu iH-
mmX nepexoHanb. OTxe, Ha MICTaBi aHAJI3y CTPYKTYPH CBOOOIH BipOCHIOBITaHHS il MOXKHA XapaKTepH-
3yBaTH K MOXKJIMBICTb JIFOMUHH TIPUIIMATH, 3MiHIOBATH PEIIriitHi a00 IHIII epeKOHAHHS, OAHOOCO00BO
a00 CIIJILHO 3 THIIUMH CTIOBITyBaTH Oy/b-SIKY peirito abo He CIOBiIyBaTH HisSIKO1, 3100yBaTH peiriiiHy
Ta (a00) CBITCBKY OCBITY, a TAKOXX BUMaraTtu 3aMiHU MEBHUX O0OB’S3KIB Mepe AEpKaBoko Ha iHMI 3a
MOTHBAMH PEITiiHAX M IHIINX IIEPCKOHAHb Y BHIIA/IKAX, BUSHAYCHHUX 3aKOHOAABCTBOM [1, ¢. 74-75].

3akpimtene Koncrurymieio Ykpaitu npaBo Ha cBOOOY BIPOCIOBINaHHA MICTHTH MEpPELyCiM
cBOGOy croBinyBarH Gyab-siKy peiirito abo He crosifysaru Hiskoi. Ile monoxents Gasyerbes Ha 3a-
KpimwieHoMmy B cT. 15 Koncturynii Ykpainu npHHIAMI 11€0I0TI9HOT 6araTOMaHiTHOCTI, @ TAKOX 3aKpi-
ieHoMy B 4. 2 cT. 24 KoHctutynii YKpaiHu NpUHLKII, 3TiAHO 3 SIKUM HE MOXXE OYTH MPHUBIIEIB Yn
00MEKeHb 332 03HAKAMH pacH, KOJbOPY IIKIpH, TONITHYHUX, PETIriHHUX Ta IHIIMX NEPEKOHAHb TOIIO.
BianosigHo 1o BuMor ct. 5 3akony Ykpainu «IIpo cBoOomy coBicTi Ta BipocHOBiZaHHA», yCi peirii,
BIPOCIIOBiJaHHS Ta peJIiriifiHi oprasizauii € piBHUMH Iepes 3aKOHOM [7]. YCTaHOBICHHS X OyIb-sSKUX
nepesar abo oOMexeHb OJIHi€l petirii, BIpoCIOBIAaHHA YK PeNiriiHol oprasizamii mojo iHIMUX He 10-
nyckaetbes [8, ¢. 109]. [IpyruMm CKIamgHHKOM IIpaBa Ha cBOOOMY BipOCHOBIJAHHS € TpaBo Oe3mepe-
HIKOJHO BiJIIPABIIATH OJHOOCOOOBO 200 KOJIEKTHBHO PENITiiHI KyJIbTH i puTyaibHi oOpsan. | Tperim
3a MOPSIIKOM CKJIQJIHUKOM CBOOOJIM BipOCITOBITaHHS MPOTOJIOIICHO MPABO BECTH PEIITIHHY HisUTbHICTS.
3po3yMmiio, 1o npasa i CBOOOHM JIFOIUHH Ta TPOMAJITHIUHA, HABITh Ti, 1110 € MPUPOIHUMH # 3aKpIIJICHI B
Koncrutyuii (y ToMy 4ucii i JOCHiIKyBaHUH KOMILIEKC NpaB i cBOOOM), HE € OE3MEKHUMH, HE3BaXKa-
104H Ha BcTaHOoBNeHI KoHcTutynieto YkpaiHu MOJOXKEHHS:

— 1[0 [IpaBa JIIOJUHYU € HEBiAYyKyBaHUMHU i HenopyimHumMu (cT. 21 Koncrurynii Ykpainn);

— 10 KOHCTHUTYIIHHI TIpaBa i cBOOOIM TapaHTYIOThCS i HE MOXKYTh OyTH CKacOBaHI Yi OOMEeXeH1
(4. 2 ct. 22 Koncrurymii Ykpainu).

Ha mpakrtuii okpemi npaBa i cBoOoau BuMyIieHO oOMexyrThes. Ha nymky T. CniHbko, 1€
MOB’S13aHO 3 YCTAHOBJICHUMHM MPAaBOM NPUHIMIIAMH T'YMaHHOCTI, COJIIapHOCTi, MOPaJIbHOCTI, a Ta-
KOXK MIpOIO 1 MeXaMH CBOOOIH, 110 BiTOOPa)KEHO B TOJMIOKEHHAX 3arajabHOi Jekiapanii mpaB JIIOIUHU
[9, c. 41]. Bokpema, cT. 29 3aranbHoi AekIapalii npas JTOAUHY 3aKkpimoe: «IIpu 3ailicHeHHI cBOiX paB
i cBOOOM KOXHa JIIOJJMHA TTOBUHHA 3a3HABATU TUTBKH TAaKHX OOMEXEHb, SIKi BCTAHOBJIEHI 3aKOHOM BH-
KITFOYHO 3 METOI0 3a0e3NeUeHHs HaJe)KHOT0 BU3HAHHS 1 TOBary 1o Ipas i cCBOOO 1HIIHX 1 3a0e3meueH-
HS CIIPaBELIMBUAX BUMOT MOpaJi, TPOMaJICBKOT0 NOPSAKY U 3arajJbHOr0 JOOPOOYTY B IEMOKPATHIHOMY
cycminbcTBi» [6]. Hlonpasaa, mijcTaBu NpaBOBUX 0OMEXEHb NPaB i CBOOO]I JIFOAWHH Ta TPOMAISIHUHA
HaBOITHCS i B IHIIMX MDKHApOAHO-NIPABOBUX JOKyMeHTax. Tak, 3TiiHO 3 pilleHHAM €BpONeHCHKOro
cyny 3 npaB monuaud Big 20 tpaBHs 1999 p. (cnpaBa «PexBenbi npotu Yropumau») [10], oOMexeHHs
npaB i cBOOOJ JIFOAMHU Ta TPOMAASHUHA BH3HAIOTHCS JOIYCTHMHMH, SKIIO II¢ BiNIIOBifa€ YHHHOMY
3aKOHOJIABCTBY 1 MPaBUITy «30epeiKeHHsI OCHOBHOTO 3MICTy TpaB i cBobom» [9, c. 41].

Sk Bigomo, KoHcTuTy1isi YkpaiHu BCTaHOBIIOE 3aKOHOaBYl OOMEXEHHS Ha 3/IIHCHEHHS TaKHX
mpaB i cB00O/, K CBOOO/IAa TIepeCyBaHHs, BUIbHUI BUOIp MICISI POKUBAHHSI, TPABO BUILHO 3aJIHIIATH
TepUTOpir0 YKpaiHu, MpaBo Ha CBOOOAY AYMKH 1 CIIOBa, HA BiJIbHE BUPAKEHHS CBOIX MOMVISAIB 1 Tepe-
KOHaHb, IPaBO Ha MiJNPUEMHULIBKY TisUIbHICTh ACMYTAaTiB, HOCAMOBUX 1 CIIyk00BHX 0Ci0 opraHis zep-
’KaBHOI BJIA/IU i OPraHiB MiCLIEBOro CaMOBpsIlyBaHHsl, PaBa 3aCy/UKCHOTO, a TAKOXK TpaBo Ha cBoboIy
CBlTorns{z[y it BipocnioBinanus (ct. cT. 33-35, 42, 63) Host 0OMeKeHHS Pi3HUX KaTeropii npas i cBoOo
KOHCTHTYLIHMM 3aKOHOZaBCTBOM nepen6aqu0 pi3Hi IiACTaBH:

— IHTepeCH HAI[lOHAJILHOI 0E3MeKH, TePUTOPIAILHOI IITICHOCTI 200 TPOMAJICHKOTO MOPSIKY, 3a-
nmoOiraHHs 3aBOPYIICHHSAM 4H 3104iHaM (4. 3 cT. 34 KoHctuTyii);

— OXOpOHa 310poB’s HaceseHHs (4. 3 cT. 34 KoHcrutyiii);

— 3aXUCT pemnyTalii abo npas iHIMMX JIIOEH, 3ar00iraHHs PO3TONOLIEHHIO iH(OopMaIlii, onepxa-
HOI KOH(ieHNIHHO, TiATPUMaHHS aBTOPUTETY i HeylnepepKeHo T npaBocyas (4. 3 c1. 34 KoHerury-
uii);

— IHTEpeCH OXOPOHH I'POMAJICHKOTO MOPSAKY, 3I0POB’Sl 1 MOPAJIBHOCTI HACENCHHsI, 3aXUCT IpaB
i cBOOOx iHIIUX Jrozael (4. 2 ct. 35 KoncruTyiiii);

— MiZICTaBU HE BKA3YIOThCS, alie pOOUTHCS MOCHIAHHS Ha MOXJIMBICTH OOMEKEHb, SIKi BCTAHOB-
TOI0Thes 3akoHOM (4. 1 cT. 33 Koncrutymii).

Ha TeopernuHoMy piBHI € HEOOXiAHICTH BU3HAYUTHUCS 31 3MICTOM IOHSTTS «OOMEXKEHHS MpaB 1
cB060I 1 cheporo Horo BukopuctanHs. Hanpuknan, FO. ®irens 3a3Hauae: «... po3misaaoud npodiemMy
YHIBepCaIbHOCTI IIPAB JIIOJUHH, HE MOXKHA OMUHYTH IINTAHHSA X OOMEKEHHS. [1eThest He Ipo BU3HAYCH-
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HsI FOPUANYHUX MEX MPUPOAHOIO IIPaBa, a po 00MEKEHHS 3aKpiIUICHUX Y BiANOBITHUX HOPMATUBHHUX
aKTax IpaB JIIOAUHU. BiqmnoBinHe BU3HAYCHHS IOPUANYHHUX MEX HPaB JIFOAUHHU € MIMPIIAM ITOHITTAM,
110 BU3HAYAETHCS TAKUMHU YMHHUKAMHU: ) iHTepecH (noTpedu) IoauHHu, 30a1aHncoBaHi 3 noTpedaMu cy-
CIIIBCTBA; 0) MOPab, IO JOMIHYE Y BiIIOBITHOMY CYCIiJIbCTBI B IEBHHUI Yac; B) MeTa ICBHOTO MpaBa
JIIOMUHM Ta BIAMOBIMHICTH il TpaBopeaizalliitHol, mpaBo3ade3neuyBajabHOT Ta MPaBOOOMEKYBAIBHOT
nisuibHOCTI iepkaBuy [11, c. 358]. [loBHOW Miporo MokHa miaTpuMaru tesy 0. direns, 3a sKot0, «00-
MEXXYIOUH TIEBHOKO MipOr0 cBOOOy KOXKHOTO 1HAMBIJA, 3aKOH 3a0e3Medye oMy Oe3rnepenikoqHe BUKO-
pHUCTaHHS CBOiX Npas, TOOTO rapaHTye HOMy CBOOOIy BcepenuHi nux Mex. CBoOOAa KOXKHOT JFOUHU
MOUIMPIOETHCS JIUIIE O Ti€l Mexi, BiJl sIKOi MOUMHAETLCS cBoOOAa iHmuMX monel. Hamaratouncs ycra-
HOBHTH IIi MEXi, 3aKOH CIPHSE TOMY, 00 y CHIIBHOMY XHTTI JIFONEH 3alaHyBaB MOPSIOK, OCHOBAHMUI
Ha cBobomi» [11, ¢. 359]. Ha miATpHMKY BIaCHOTO PO3yMiHHS ITi€]l T€3U MOXKHA HaBecTH Take. [TyOmiune
aJIMIHICTpYBaHHsI CBOIM ()YHKI[IOHYBaHHSM 1 peasi3alli€lo B JCpPKaBHO-OPraHi30BaHOMY CYCHUIBCTBI
Ma€ Ha METi BCTAHOBJICHHS aIaHOTO CYCHITbCTBOM 1 KO)KHOIO OKPEMOIO JIIONUHOIO BIOPSAKOBAHOTO
CTaHy CYCHiJIbHUX BiiHOCHH. Lleli cTaH XapakTepu3yeThCs TaKUM IOPSAKOM B3a€MOJIT MiXK y4aCHUKA-
MU CYCHIJBHUX BiJHOCHH, KOJIM KOXKCH i3 HUX peali3ye BIIacHI MOTpedu Ta iHTepecu (a BOHH, CBOEIO
4ePror0, 3HaXOATh BUSB Y BCTAHOBIICHHX Y 3aKOHOJABCTBI NPaBax i CBO6OAAX), He 3aB/alouH Ta HaBITh
HE CTBOPIOIOYM 3arpO3H 3aBJAHHS LIKOAM NOTpebaM Ta iHTepecaM IHIIMX HOCI{B. baxaHuil mopsiox
JOTPHMAaHHS TpaB i cB000I 0cOOH iHO/I HEMOXKIIMBO 3a0€3MEeYHTH iHAKIIE, HiXK Yepe3 MeBHI 0OMEekKeH-
HS HagaHoi ocobam cBoOOAW. BHKIIOYHO B TakmX BHIAAKax cHUCTEMa ny6n1qH0ro aJIMiHICTPYBaHHS
BIA€ThCSI IO OOMEXKEHHSI, SKe, MPOTe, Mae OyTH nepeadayeHe 3aKOHOM 1 3aCTOCOBYBATHUCS BUKIIFOUYHO
3 Mi/ICTaB, BU3HAYEHHUX 3aKOHOM, TOOTO 00OMeXeHHs Mae OyTu IPaBOMipHUM.

3akoHOaBYO B YKpaiHi iCHye ABa HiIXOAU 10 PO3yMiHHS IPAaBOMIpHOIO OOMEXEHHS INpaB i
cBobox. Ilepmuii nonsrae B 6e3nocepeiHOMY OOMEXKEHHI NIPaB (HAPUKIIA[, 1030aBICHHS BIaCHUKIB
YacTHHY MpaB a00 YaCTUHU MEBHOTO MpaBa), APYTHUil mojsirac B 0OMeXeHHi 3iiCHEHHs paB (HampH-
KJIaJI, TIOBHA 200 YacTKOBa HEMOXKJIMBICThH peainizanii neBHux npas). FO. direns yBaxae, mo Apyrui
MiAXIA A0 pO3yMiHHS OOMEXKEHb MPUIYCKAE, 110 BCi MPpaBa B IOBHOMY 00CS31 3aJIUIIAIOTHCS B JFOIH-
HU — HOCI 1IpaB, a NPUIHHAETHCS TUTbKU MOXITUBICTD 1X peainizaitii. Takuii B 0OMeKeHHs MOXKe OyTH
JOOPOBUIEHUM (KOJIM JIIOAMHA BiIMOBIISIETHCS Bif 3AiHCHEHHS NpaBa, HAPUKIAM, y CIpaBax HNpUBAT-
HOro O0OBHHYBaudeHHs) a00 X BUMYIIEHUM — 3aCTOCOBY€ETHCS 3aJ€XKHO BiJ| 30BHIIIHIX, 3A€011bLIOTO
HenepenbadyBaHux, oocrasuH [11, c. 359].

Komu B Konctutyiii Ykpainu ieThcst mpo 0OMexkeHHs cBOOO M BipOCIOBiJaHHS, TO, yPaxoBy-
FOUH MOJIOKEHHS 4. 2 ¢T. 35 OCHOBHOTO 3aKOHY, MOYKHA CTBEP/IXKYBAaTH, 1[0 MOBA HIE MPO MOXKJIMBICTh
00MexeHHS 3aKOHOM LIOTO ITPpaBa JIMIIE B IHTepecax OXOPOHU IPOMaCHKOTO MOPSIKY, 30POB’ S i MO-
pabHOCTI HacelleHHs a0o 3aXUCTy MpaB i cBoOOA iHIMMX JroAel. JlilicHO, 3 po3yMiHHS cBOOOAM Bipo-
CIIOBiJJaHHS BUILIMBAE, 110 OOMEKUTH MOXKIIMBO JIMIIE HOTO 3/1iHCHEHHS, a BHYTPIIIHIO CBOOOY CITo-
BiJlyBaTH PEJIrilo 4u He CHOBIAYBATH 1 Ky caMe OOMEXUTU 3aKOHHO HeMOxuIuBO. OTxe, 11eTbesl Ipo
0OMEKEeHHS 3/iFICHEHHS CBOOOIM BipOCIIOBITAHHS 32 IIEBHUX, BU3HAYCHHUX 3aKOHOMABCTBOM, OOCTaBUH
1 ynHHKKIB. CToCcOBHO 1boTO 1. JlaxoBa 3a3Hayae, mo €BpONEHCHKHI CY/ 3 MPaB JIOAWHH BCTAHOBUB,
10 «abCOOTHA CBOOO/Ia», SIKa CTOCYEThCS BHYTPIIIHIX ITEPEKOHAHB JIFOJNHHU, HE MOXE 00MEKYBaTHCS
YKOJTHUM YHHOM, a «BiIKPUTE CIIOBITYBaHHI», SIKE CTOCYETHCS IPHIIIOIHOTO CIIOBiIyBaHHS IIEPEKOHAHbD,
JieprkaBa MOXKe OOMEXUTH JIMIIE 3a IEBHUX yMOB [12, c. 28].

KoHnctutyniero Ta 3akoHaMu YKpaiHU HependadaeTbesi MOXKIMBICT THMYACOBOIO OOMEXKEHHS
OKpPEMHUX KOHCTUTYLIHHUX TpaB i cBOOOJ JIIOJUHU Ta TPOMAJSIHUHA 3 MOTHBIB 1 IiJICTaB, BU3HAYEHUX
Koncruryniero Ykpainu. Tinbku B iHTEpecax 0XOpOHH IPOMaICHKOTO MOPSIIKY, 3M0POB’s i MOpaibHO-
cTi HacelieHHs a00 3aXMCTy MpaB i CBOOO 1HIIUX JIFONEH MOXke OyTH OOMEXKEeHE 3aKOHOM 3/TiHCHEHHS
mpaBa Ha cBOOOJyY CBITONNIsAAY i BipocmoBinaHHs. OTxke, SKIIO 30BHINIHII BUSB CBOOOAM BipOCIHOBI-
JIaHHs, @ caMe CIIOBIIyBaHHs Oy/b-sKO1 pelirii a0o He CIOBiAyBaHHS HisKOI, Oe3MepEIIKOAHE BiAIPaB-
JISIHHSL OTHOOCOOOBO YU KOJIEKTHBHO PENIrifHUX KyJlbTiB i pUTyanbHUX OOpPSAZiB, BEJCHHS peNiriiHoi
JisIbHOCTI (Lie Moxe OyTH pealtizoBaHe, 30KpeMa, Y (GopMi IPOBeIeHHS 00OrOCIyXiHb, PENiriifHuX 00-
PpAAiB, EpEMOHiii 1 Ipoueciii) CTaHOBUTH 3arpo3y 3aBJaHHS IIKOAW I'POMAJICBKOMY TOPSIKY, 3110POB’I0
1 MOpaJILHOCTI HacelieHHs a00 3aXUCTy MpaB i CBOOO IHIIKX JIFOCH, TO cBOOOa BipOCTIOBIIaHHS (SIK
YCTaHOBJICHO BUIIE, MOXKJIMBICTH 11 peasizallii) Moxke OyTH oOMeXeHa Ha MijicTaBax i B CHocio, mepea-
6aueni Koncruryuiero Yipainu.

Ha migcraBi npoBeeHOTo A0CTIHKEHHSI MOXKHA 3pOOUTH TaKi BUCHOBKH.

IIpaBo cBoOomM BipoCHOBiAaHHS SIK CyO’€KTHBHE MPAaBO OCOOM CKIIANAETHCS 3 TAKUX MOXKIIH-
BOCTEH: a) MaTu penirito abo NnepeKoHaHHs; NPUAMAaTH pellirito abo NepeKkoHaHHs; 0) 3MiHIOBaTU pe-
Jirito abo TepeKOHaHHS; B) CIIOBITYBaTH OyIb-fKy PENrifo Ta BHKOHYBaTH Oymb-sKi Hil, OB s3aHi 3
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HElo; T') 3100yBaTH peNirifiHy Ta CBITChKY OCBITY; I') BUMaraTH 3aMiHU BUKOHAHHS OZHOTO IOPUANYHOTO
000B’SI3KY 1HIINM.

ITpaBa i cBOO6OIY JIIOAUHY Ta TPOMAJSHUHA, HABITh Ti, L0 € MPUPOJHUMHU i 3aKkpimieHi B Kon-
ctutylii Ykpainu, He € Oe3mMexxHuMH. Ha pakTuii okpemi mpasa i cB0OOIH BUMYILIEHO 00OMEXKYIOThCS.
[ToB’s3aH0 1€ 3 THM, IO MPH 3IIHCHEHHI CBOIX MpaB i CBOOO KOXKHA JIFOJMHA IMOBMHHA 3a3HABATH
TITBKU TaKUX 0OMEeXeHb, SKi BCTAHOBIICHI 3aKOHOM BUKIIIOYHO 3 METOIO 3a0€3MeUeHHs HaJIe)KHOTO BU-
3HaHHSI | [MOBAry J0 MpaB i cBO0O iHIINX 1 3a0e3MEYCHHS CITPABEATMBUX BUMOT MOpaJli, TPOMaICHKOTO
TOPSIZIKY ¥ 3arajbHOTo 106po0yTy B AEMOKPAaTHYHOMY CYCHIIBCTBI.

[Ty6miuHe anMiHicTpyBaHHs CBOIM (yHKUIOHYBaHHSM i pealisallieio B AepkKaBHO-OpraHizosa-
HOMY CyCHLIbCTBI Ma€ Ha METi BCTAHOBJICHHS! )Ka1aHOIO CyCIUIBCTBOM i KOXKHOK OKPEMOIO JIFOIMHOO
BIIOPSIKOBAHOTO CTaHy CyCIUIBHHX BiTHOCHH. Lleil cTaH XapaKTepu3y€eThCs TAKAM TIOPSIKOM B3a€MOJIIT
MiX yYaCHUKaMH CYCIIUJIbHHX BIJHOCHH, KOJM KOXKEH 13 HUX peaji3ye BIacHI morpedu Ta iHTepecu (a
BOHH, CBOEIO YEProl0, BUABIAIOTHCS B yCTAaHOBJICHUX Y 3aKOHOABCTBI IpaBax i cBo0o1ax), He 3aBaaro-
91 1 HaBiTh HE CTBOPIOIOUM 3arPO3H 3aBAAHHS IIKOAYM NOTpedaM Ta iHTepecaM iHIIMX HociiB. baxanuit
MOPS/IOK JJOTPUMAHHS MpaB i cB000A 0co0M 1HOZI HEMOXIIMBO 3a0€3MEUNTH 1HAKIIE, HiXK Yepe3 MeBHi
o0OMexeHHs HalaHoI ocobaM cBoOoAM. BUKITIOUHO B TaKuX BUIAJKaX CUCTEMA MYOIIYHOrO aAMiHICTpY-
BaHHS BIOAETHCS 10 OOMEXKEHHs, SKe, MpoTe, Mae OyTH mepemdadyeHe 3aKOHOM 1 3aCTOCOBYBATHChH BH-
KJTFOYHO 3 TMiJICTaB, BA3HAYEHUX 3aKOHOM, TOOTO OOMEXEHHS Mae OyTH MPaBOMiPHUM.

Komnu B Konctutyii Ykpainu iiieTbcs mpo 0OMeXeHHst CBOOOAM BipOCIOBIaHHS, TO, YPaxOBY-
FOYHU MOJNOKEHHS 4. 2 ¢T. 35 OCHOBHOTO 3aKOHY, MOXHA CTBEPIXKYBATH, 1110 MOBA HE MPO MOXKJIMBICTh
0OMEKCHHS 3aKOHOM I[hOTO ITPaBa JIMIIE B iHTEPECax OXOPOHHU I'POMAJICHKOTO HOPSIIKY, 3A0POB’s i MO-
paJIbHOCTI HacesieHHs a00 3aXUCTy MpaB i cBoOoA iHIIMX Jrofei. JlilicHo, 3 po3yMiHHS cBOOOIH Bipo-
CIOBIIaHHS BUIUTMBAE, 0 OOMEKUTH MOXIIHBO JIMIIE HOTo 3MiHICHEHHS, a BHYTPILIHIO CBOOOIY CIO-
BIZyBaTH PEJIrifo 4n He CIOBIAYBATH i Ky caMe OOMEKHTH 3aKOHHO HEMOXIHBO. OTKe, 1IeThCs PO
00OMEeXeHHS 3/IifiCHEeHHS CBOOOIM BipOCIIOBIIaHHS 32 TICBHUX, BU3HAYCHHUX 3aKOHOJIABCTBOM, OOCTaBUH
1 YMHHHKIB. SIKIII0 30BHIIIHIN BUSB CBOOOIN BIpOCIIOBIIaHHS CTAHOBHUTD 3arpo3y 3aBJAaHHs KO I'PO-
Ma/ICEKOMY TOPSKY, 370POB’F0 1 MOPAJILHOCTI HAaceJIeHHs a00 3aXKCTy MpaB i cBOOO I IHIINX JIFOAEH, TO
cBoOOIa BipoCIOBiiaHHS MOXke OyTH oOMe)keHa Ha MifcTaBax i B crocid, nependadeHi Koncruryuieto
Ykpainu 1 HalliOHaJIbHUM 3aKOHOAABCTBOM.
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MPABOBUI PEXXUM HAI[3BI/I‘{AI/IHOFO CTAHY
B YMOBAX IAHJIEMIi KOPOHABIPYCY

LEGAL REGIME OF EMERGENCY IN A CORONAVIRUS PANDEMIC

CrarTs npUCBsIUCHA aKTyasIbHIN JUIS ChOTOACHHS TEMATHII, 110 TIOB’s3aHa 3 MaH/e-
Mi€I0 KOPOHABIpyCy Ta MPaBOBHM PEKHMOM HaA3BHYAHHOTO CTaHY, IOAO JOLIIBHOCTI
BBCICHHS SIKOTO TOYATHCs Maiki Juckycii. [Tanmemis 3yMOBHIa HH3KYy HEraTHBHUX Ha-
CJIIIKIB SIK 3arajioM y CBiTi, Tak 1 B YKpaiHi 30kpeMa, a TOMy IPiOpUTETHUMHU 3aBIAHHIMU
HAIIIOl IepKaBU HaTenep € 60poThOa 3 MOMMPEHHIM XBOPOOHU, BiTHOBIEHHS BTPAuYeHUX
pecypciB Ta MOBEPHEHHS JO HOPMAJILHOTO KUTTA. [lepe aBTopamMu moctae MUTaHHS: YU
JOLIJIBHO JUISl TOCATHEHHS TAKUX 3aBIaHb BIABATHCH IO BBEICHHS PEXKUMY HaJ[3BUYAii-
HOT cuTyarii?

VY crarti HABOAATHCS Pi3HI MONIAAM HAa LEHTPAJIbHE MOHATTS B LIl poOOTI — «HA-
3BUYAHHUI CTaH», 0COONUBA yBara MPUALIAETHCS 3aKOHOAABUOMY BHU3HAUEHHIO IIbOTO
NpPaBOBOTO SIBHUIIA. 3aKOHOJABELlb HABOAWUTH IMUPOKY AeiHilit0, 1100 MaKCHMalbHO
3pO3YMLiJI0 IPOLTIOCTPYBATH CYTHICTb JOCIIXKYBAHOIO SIBUIIA.

ABTOpH 3BEpTAIOTh YBary Ha Te, IO PEXKHM HAJI3BHYARHOTO CTaHy B YKpaiHi OyIio
BBEZICHO JinIie ol pa3 —y 2005 poui yepes emigeMiro rpumny Ha TepuTopii ABTOHOMHOT
Pecny6niku Kpum, micis 4oro Takuii NpaBoBHH pPeXUM HE BBOJHMBCA.

s tTMOMHHOTO PO3YMIHHS CYTHOCTI HaJ3BUYaHHOTO CTaHy CTATTS MICTUTh Iepe-
JiK O3HAK, 110 oMy BIIACTHBI, a TAKOXK OOMEXKEHHs, SIKi Iepedadae MPaBOBUM PEKUM
Haa3BUUaiiHoro crany. OcraHHI BU3HaueHi 3aKoHOaBIeM B 3akoHi Ykpainu «IIpo npa-
BOBHH PEXHMM HaJ3BUYAIHOTO CTaHy». 3 HaBEICHOTO aBTOPH POOJSITH MPOMIKHUI BH-
CHOBOK IIPO Te, III0 3allPOBa/DKSHHS HA/I3BHYAHHOTO CTaHy OB’ s3aHe 31 3HAYHUM OOMe-
YKEHHSIM TIpaB, CBOOOJI Ta 3aKOHHHX 1HTEPECiB JIIOAWHH 1 TpOMaJTHAHA. A TOMY BHHUKA€E
MTUTAHHS 10JI0 MOXKJIMBOCTI JOCATHEHHS Oa)kKaHUX PEe3yNbTaTiB IHIIUMHU CIIOCOOaMH.

Crarts Haronounye, o oOMeXeHHs paB, CBOOOJ Ta 3aKOHHUX 1HTEPECiB, 110 MOITIN
6 OyTu BUKOpHCTaHi JUIS TNPOTUCTOSHHSA TOMIHPEHHIO nanaemii SARS-CoV-2 BHacii-
JIOK 3aNpOBajUKCHHS PEXKNMY HaI3BUYAHOTO CTaHy, MOXYTh OyTH 3acTocoBaHi i Ge3
BXKHUTTS BIIOBIAHMX 3aXOAIB. 3BICHO, Taki 0OMEXKEHHs MAlOTh Bi/IIOBIIATH IEBHUM 03-
HakaM, aBTOPH BHOKPEMIIIOIOTh TaKi TPH YMOBH JJIsl BA3HAHHS THX Y 1HIIUX OOMEKEHb
3aKOHHUMH: Tepea0ayeHIiCTh 3aKOHOM; HEOOXIIHICTh Y JEMOKPAaTHYHOMY CYCIIJIBCTBI,
JIETITUMHA MeTa. be3nepeuHo, 0OMeKeHHs ESIKUX MPaB MOKE CIPHUATA O0poThOI 3 KO-
POHaBiIpyCOM, OTHAK aBTOPH IiCYyMOBYIOTb, 1110 TAKUI MIPABOBUI PEXUM yce K y AaHil
CHUTyallii € HEBUIIPaBJAHUM.

Knrwouogi cnosa: naozsuuatinuii cmaH, Npasosull pexicum HA036UHAUHO20 CMAHY,
KOPOHABIPYC, NAHOEMIs, 0OMENCEHHs npas ma 80600 MOOUHU MA 2POMAOSTHUHA.

The article is devoted to current topics related to the coronavirus pandemic and
the legal regime of the state of emergency, the feasibility of which is hotly debated.
The pandemic has caused a number of negative consequences both in the world and in
Ukraine in particular, and therefore the priorities of our state today are to combat the
spread of the disease, restore lost resources and return to normal life. The authors are
faced with the question: is it appropriate to resort to the introduction of an emergency
regime to achieve such tasks?

© OBYAPEHKO A.O. — crymenr III kypcy (IHCTHTYT IpOKypaTypH Ta KpUMIHATBHOI FOCTHIIT
HartioHaIbHOTO FOPHANYHOTO YHIBEpCUTETY iMeHi SIpocnaBa Myiporo)

© HEBOTATIKOBA C.C. — crynenTtka Il kypcy (IHCTUTYT npoKypaTyp Ta KpUMIHAIBHOT FOC-
tutii HarioHansHOTO FOpUANYHOTO YHiBepcuTeTy iMeHi SpocinaBa Myiporo)
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The article presents different views on the central concept in this paper — “state of
emergency”, special attention is paid to the legislative definition of this legal phenom-
enon. The legislator provides a broad definition, to illustrate as clearly as possible the
essence of the phenomenon under study.

The authors note that the state of emergency in Ukraine was introduced only once in
2005 due to the influenza epidemic in the Autonomous Republic of Crimea.

For an in-depth understanding of the nature of the state of emergency, the article
contains a list of features that are characteristic of it, as well as the limitations of the
legal regime of the state of emergency. From the above, the authors draw an intermediate
conclusion that the imposition of a state of emergency is associated with a significant
restriction of the rights, freedoms and legitimate interests of man and citizen. Therefore,
the question arises as to the possibility of achieving the desired results in other ways.

The article emphasizes that restrictions on the rights, freedoms and legitimate inter-
ests that could be used to counter the spread of the SARS-CoV-2 pandemic as a result
of the state of emergency may be applied without appropriate measures. Of course, such
restrictions must meet certain criteria, the authors distinguish the following three con-
ditions for the recognition of certain restrictions as legal: provided by law; the need for
a democratic society; pursuit of a legitimate goal. Undoubtedly, the restriction of some
rights may contribute to the fight against coronavirus, but the authors conclude that such
a legal regime is still unjustified in this situation.

Key words: state of emergency, legal regime of state of emergency, coronavirus, pan-
demic, restriction of human and civil rights and freedoms.

Beryn. [Tanaemist KOpoHaBipycCy, 1110 OXONMJIa CBIT MHUHYJIOTO POKY, 3a0paja MijbHOHHU KUTTIB,
3pyiiHyBaia eKOHOMIKY JesKUX KpaiH, IMpH3Beia 10 HeoOXiTHOro HeraiHOTo pearyBaHHs 3 OOKY CBi-
TOBOI criibHOTH. [lonpu Te, 0 3arajibHi MOJOKEHHS 111010 OOpOTHOU 3 BipycoM Oy BUpOOJIEHI Ha
PiBHI MXKHAPOIHHUX OpraHi3alliii, BUPIIIAIbHY POJIb YCE XK BIAIrpatOTh KOHKPETHI Jil Ta pillicHHS Ti€el
YH 1HIIOT JIepIKaBH, sIKa BU3HAYa€ s ce0e KOMIUIEKC 3aXO0/iB, CIIPSIMOBAHUX Ha MOJOJIAHHS ITaHAEMil.
OnHuM i3 MOXKJIMBUX BapiaHTiB I YKpaiHu Oyno BBeAEHHS HaJI3BHYAIHOIO CTaHy, TUCKycii 010
JIOLJIBHOCTI SIKOTO TO4aThes i oci, a TOMy AOLIIBHUM Oyzie TOCTIJUTH PEXUM HaI3BUUAHHOIO CTaHy
Ta NUTaHHs 1010 HEOOX1AHOCTI HOro BBEJCHHSI.

AKTyaJbHICTh POOOTH JE€TEpMiHOBaHA HE JIMIIE MAHIEMIE0 KOPOHABIPYCY, a/DKE BAKIIMHHU Bi[
Hel BXKe BUHAWIIUIH i BOHHU € JIOCUTh e(peKTUBHUMH. [IpoTe HaBiTh y pa3i MmojosiaHHs Iiel XBopoOu ii
HACJIJKH I MPOTATOM JOBIOT0 Yacy YHEMOXIIMBIIATE IIOBEPHEHHS CYCIIJIbCTBA IO 3BUYANHUX YMOB.
Kpim Toro, daxiBui y cdepi Bipycosorii 3asBistoTh, 1o Bipyc SARS-CoV-2 3 Bennkor HMOBIpHICTIO
MO)K€ MyTYBaTU Ta IPU3BECTH JO BUHUKHEHHS 1€ O11bII CMEPTOHOCHOIO 3aXBOpIoBaHHs. ToMy HE00-
XiJ{HE YCBIIOMJICHHS JIi€BUX CIOCO01B IPOTUCTOSHHS 010J0T1YHUM 3arpo3am, 110 HOTpelye 3°sICyBaHHS
MUTaHHS, TOB’SI3aHOTO 13 3aIPOBAHKEHHSM 13 II€I0 METOIO HAI3BUYAHOTO CTaHYy.

[IpobneMu MPaBOBOTO PEXUMY HAJ3BHYAHHOTO CTaHY IOCTIDKEHO B poOOTaxX TaKWX HAayKOB-
uiB, sk: O.B. Anapiescbka, S1.A. Koninko, P.I. Mensauk, O.B. Ckpunntok, M.B. Kosanis, A.l. Pyrap,
10.B. Iapnummsx, H.IT. Koctiok, B.1. O3en. [Ipote B OibII0CTI HAYKOBIISIMU JOCITIKYBaBCsS caM Ipa-
BOBHH CTaTyc HaI3BHYAMHOIO cTaHy, Majo (y CydacHMX YMOBAX) yBaru 3BEpTajocCs Ha AOLITBHICTH
3aIpoBaJKEHHSI BIAMOBITHOTO PEXUMY Uil OOPOTHOH 3 €MiJieMisIMU Ta MaHAEMisIMH, IO € IPEIMETOM
LbOT'0 AOCIIiIKEHHS.

IMocranoBka 3aBaaHHs. MeTOI0 HAyKOBOi POOOTH € TOCIIHKEHHS CYTHOCTI IIPABOBOTO PEKHMY
HA/I3BHYAHOTO CTaHy, aHaJIi3 IOLIJILHOCTI HOro BBEICHHS B yMOBAX MaHAeMil KOpoHaBipycy B YKpaiHi.

Pe3yabTaTu pociigxenHs. Bapro po3mnoyar 0CHiHKEHHS 3 BU3HAYCHHSI IOHATTS Ha3BUYal-
Horo crany. JI.M. IlleBuyk po3ymie pexxUM HaJ3BUYaiHOTO CTaHY SIK IEPMAHEHTHHI CTaH 1 Mapagurmy
BJIAJIM, SIKa JOMiHY€E B cy4acHil momituui [ 1, c. 84].

M.B. Kogauis, A.L Pyrap, }O.B. IlaBnuuiis cTBep/uoKytoTh, 10 HAA3BHYAHHNI CTaH HEOOXIIHO
PO3TIIATH He TLIbKY SIK OJIMH i3 BHJIiB 0COOIMBOTO [PABOBOTO PEXKUMY AisUILHOCTI OPraHiB JIepKaBHOI
BIIaJlH1 # OpraHiB MicLEBOro CaMOBPS/lyBaHHS Y BHHATKOBHX JUISI JICPIKaBH oOcTaBHHAX, aJie 1 IK MeBHU
COLiaNbHUI IHCTUTYT, SIKMH CIIPSIMOBAHU Ha 3a0€3MeUeHHS 3aXHCTY MPaB i CBOOO JIIOIMHH Ta rpoMa-
JITHIHA, OCHOB KOHCTUTYIITHOTO JIa/1y, IHTEPECiB CyCIiIbCTBA Ta ICP’KaBH, BiJIHOBJICHHS 3aKOHHOCTI Ta
MPaBOMOPSIKY, HOpMaltizalii 00CTaHOBKHM Ha BiJMOBiAHIN Tepurtopii [2, c. 181].

VY 3akoni Ykpaiuu «IIpo npaBoBuil pexuM HaIA3BUYaWHOTO CTaHY» BKa3aHO, IIO IiJ| HaJ3BU-
YaiilHUM CTaHOM Tpeba PO3yMiTH OCOOJIMBHI NPAaBOBUN PEXUM, SKUH MOXKE THMYACOBO BBOIUTHCS
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B YKpaiHi ui B OKpeMHX ii MiCEBOCTAX y pa3i BUHUKHEHHS HaJ3BHYAalHUX CHUTyallill TEXHOT€HHOTO
a00 NMPUPOTHOIO XapakTepy He HIKYE 3arajbHOAEPAKABHOIO PiBHS, 11O IPU3BEIHM YU MOXKYTb IPU-
3BECTH JI0 JIIOICHKUX 1 MarepiajlbHUX BTPAT, CTBOPIOIOTH 3arpo3y >KUTTIO 1 3I0pOB’I0 TpOMaJisiH, abo
B pa3i cnpoOH 3aXOIUICHHS Aep)KaBHOI BIIAIU YM 3MiHM KOHCTHTYIIHOTO JaJy YKpaiHH IUITXOM Ha-
CUJIBCTBA, Tepedauae HaJaHHS BiAMOBIIHUM OpraHaM JIep>KaBHOT BJIald, BIHCHKOBOMY KOMaH/TyBaHHIO
1 opraHaMm MICIICBOTO CaMOBPSIyBaHHS BIAMOBIIHO IO I[bOr0 3aKOHY MOBHOBa)KE€Hb, HEOOXITHUX ISt
BiJIBEpHEHHS 3arpO3H Ta TapaHTyBaHHs OC3MEKH 1 37I0pOB’sl TPOMaJIsiH, HOPMAIbHOTO (DYHKIIIOHYBaHHS
HalliOHAJIbHOI €KOHOMIKH, OpTaHiB Aep>aBHOI BIaJH i OpraHiB MiCLIEBOIO CaMOBPSAYBAaHHS, 3aXUCTY
KOHCTUTYLIHOTO JIaJly, @ TAKOX JIOIlyCKa€ TUMYACOBE, 3yMOBIICHE 3aIp03010, OOMEKEHHsI y 3/11CHEHHI
KOHCTHTYLIIHUX IIPaB i CBOOOA JFOMMHY i TPOMaJIIHHUHA Ta IIPAB i 3aKOHHHX 1HTEPECiB OPUANIHUX 0Ci0
13 3a3HAYCHHSAM CTPOKY [l X 0OMexeHb [3].

BinnosigHo 10 1. 21 ct. 106 Konctutyuii Ykpainu, yBe[eHHS HaJ3BHUYAHOTO CTaHy 3a HE00-
XiIHOCTI yXBaJroeThes yka3oMm [pesunenra Ykpainu B YkpaiHi a00 B OKpeMuXx i1 MiCIIEBOCTSIX i 3aTBEp-
JUKy€EThCsl rosiocyBaHHsl BepxoBHoi Pagu Ykpainu [4].

IikaBuM € ToM (haxT, 0 PEKUM HaJI3BUYAIIHOrO cTaHy B YkpaiHi Oyll0 BBEJICHO JIMIIE OIUH
pa3 —y 2005 p. uepes enizemito rpuiry, Takuid MeToq 00poTsOH i3 XBOp0o0OOI0 OYB 1OCHTH €EKTUBHUIA,
OJTHaK BOJIHOYAC JKOPCTKHUH.

I'mubie cyTHICTh HAJI3BUYAMHOTO CTaHy JIOMOMOXYTh 3po3ymitu #oro o3Haku. H.IT. Koctrok
JOPEYHO BHOKPEMITIOE TaKi O3HAKH HAJ3BHYAHHOTO CTaHY, SK:

— CTPOKOBUH Xapakrep;

— MOXJIMBICTh 3aJIy4€HHsI BIHCHKOBHX JI0 peaizaiii 3axo/iB, HeOOXiHUX i/l Yac HaJ3BHYAii-
HOT'O CTaHy;

— BCTAHOBJIEHHS 0COOJIMBOTO IPAaBOBOTO CTATyCy OPraHiB JIEpXKaBHOI BN 1 MICLIEBOTO CaMo-
BPSITyBaHHS,

— HasBHICTh OCOOJIHMBOTO MOPSIKY BBEACHHS HAI3BHUYAHOTO CTaHY;

— 0COONHMBI YMOBH BBEJICHHS HAJJ3BUYalHOTO CTaHY;

— MOXJIUBICTh OOMEXCHHS KOHCTUTYLIHHHUX MPaB i cCBOOO/I i1 Yac 3arpoBaKeHHs Ha/I3BHYaii-
HOT'O CTaHy;

— TepUTOpianbHa O3HaKa (YBEICHHS HaA3BUYatHOTO CTaHy B MeXKaxX BCi€l JepikaBu abo B OKpe-
MHX MicIIeBOCTSX) [5, c. 56].

Yu mana YkpaiHa MOXJIMBICTh Ta HEOOXIMHICTh y BBEJCHI HaA3BHUYAiHOTrO craHy? 14 KBITHS
2020 p. OOH 6ynu onpuntonseHi 10 GpyHIaMeHTaIbHUX PUHIUIIIB, HA IKUX YPSIIU MOBUHHI OyyBaTu
CBOI pIlIEHHS OO0 3aPOBA/KCHHS TUX UM 1HIIUX OOMEXKEHb, Cepell HUX TaKi: YIPOBaKEHI 3aX0I1
MaloTh BIJNOBiNaTH 3000B’I3aHHAM JAepXkKaBU y cdepi 3axXUCTy MpaB JIOAWHM; 0a30Bi I€MOKpaTH4Hi
NPOLIEAYPH, SIK-OT BUOOPH, HE MOXKYTh OyTH BifKJIaZieHi 0€3CTPOKOBO, ypSAM MOBUHHI JIOKJIAIATH BCiX
3ycuib AJIs IPOBEJEHH BUOOPIB y BU3HAYEHHI TEPMIHHU; ypsiau 3000B’s3aHi 3a0e3MeuyBaTy IpaBo Ha
MUpHe 3i0paHHs 1 acoUiamilo y BeOIIPOCTOpi; YpsAAX IIOBHHHI BiAIIOBICTH Ha 3aKIUKU TPOMAITHCHKOTO
CYCIILIBCTBA Ta HE BUKOPUCTOBYBATH OOPOTHOY 3 OIIMPEHHSM Ta HacHiIKaM1 aHAEMil JUIs irHOpyBaH-
Hs IIMX 3aKJIUKIB [6, c. 45].

Ockinpky npobaeMa 3anpoBaKEHHS HAJA3BHYAHOTO CTaHy A NPOTHCTOSIHHS BIpyCHHUM 3a-
XBOPIOBaHH:IM, 30KpeMa kopoHaBipycy SARS-CoV-2, cTana npuBoaoM Ul TpUBAIUX AUCKYCiH y Ha-
YKOBOMY CIiBTOBAapUCTBI, TOLIJIBHO MPOaHAaJi3yBaTy Ti OOMEKEHHS, IKUMH MOXXE CYITPOBOMKYBaTHCS
BIJIMOBITHUIH PEXUM, Ta 3’ICYBaTH, Y4 MOXKJIMBE JOCSITHEHHS MOCTABJICHUX I[iJIel Coco0amu, IO Cy-
MIPOBOKYIOTHCST MEHIIIMM CTYTIEHEM 0OMEXEHHS TIpaB Ta CBOOO.

Tox, siki 0OOMEXeHHs nependadae MpaBoOBHI PEXKUM HaJI3BHUYAHOTO cTaHy? Bapro 3a3HaunTH,
10 BOHU TiepenbadeHi y cT. 16 3akony Ykpainu «IIpo mpaBoBHii pe:KUM HaI3BUYAaHHOTO CTaHy». Bij-
noBigHO 10 Hel YkazoM [IpesunenTta Ykpainu npo BBeICHHs HA/I3BUYAIHOTO CTaHy B iHTEpecax HaIlio-
HaJIbHOT O€3MeKH Ta rPOMaJICHKOT0 MOPSIAKY 3 METOIO 3ar100iraHHs 3aBOPYIIEHHAM a00 KpUMiHATIBHUM
IIPaBONOPYLIEHHSIM, U1 OXOPOHH 3/10pOB’sI HACEJICHHS a0 3aXUCTy IpaB i cBOOOA iHIIMX JIIONEH Ha
Nepiof HaA3BUYAHHOTO CTaHY MOXYTh 3aIllpOBaJKyBATHCS TaKi 3aXO0/IH, SK:

1) BcTaHOBJIEHHsI OCOOIMBOTO PEXHUMY B’i31y 1 BHI3AY, a TAKOXK OOMEKEHHsI CBOOOAHN Iepecy-
BaHHSI [10 TEPUTOPIi, Ie BBOAUTHCS HA3BHUYANHUI CTaH;

2) oOMexeHHs pyXy TPaHCHOPTHHX 3ac00iB Ta iX OnIs;

3) moCHIICHHS OXOPOHH I'POMAJICBKOTO TIOPSIKY i 00’ €KTIB, 110 3a0€3NeYy0Th KHUTTEISUIbHICTD
HaceJICHHs Ta HapOJHOI0 rOCIOapCTBa,;

4) 3a00poHa IpOBEICHHS MacOBHUX 3aX0/iB, KPIM 3aX0/IiB, 3a00pOHa Ha IPOBEACHHS SIKMX BCTa-
HOBIIIOETHCS CYIIOM;
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5) 3a00poHa cTpaiiKis,

6) MpUMYCOBE BiIUy>K€HHS a00 BUIyUCHHS MaifHa B I0pUANYHUX 1 BizuuHuX 0cib [3].

Jnst Kparmoro po3yMiHHs JOIIIEHOCTI BBEICHHS IIPABOBOTO PEXKHUMY Ha3BHYANHHOTO CTAHy JO-
LITBHO TPOAHAai3yBaTH BHUIIICHABEICHI 0OMEXEHHS TpaB Ta CBOOO 0Ci0 i BCTAHOBHUTH iXHIO HEOOXIi/I-
HICTB ITiJT 9aC MPOTUCTOSHHS JIFOJICTBA 3arajioM 1 yKpaiHChKOTO HapoIy 30KpeMa MaH/1eMil KOpOHaBipycy.

Tak, . 1 4. 1 c1. 16 3akony Ykpainu «IIpo npaBoBuii pe:xuM HaI3BUYAHHOTO CTAHY» OOMEXY-
€ThHCS TIPABO JIIONUHU Ta TPOMAJASHHUHA, IO IporojoneHe y ¢T. 33 OCHOBHOTO 3aKOHY, BiAIOBIIHO 10
SIKOT KOYKHOMY, XTO Ha 3aKOHHHX MiJicTaBax nepeOyBae Ha TepuTopii YKpaiHu, rapaHTyeTbcs cBOOOAA
nepecyBaHHs, BUIbHUI BUOip Miclis IPOXKUBAHHS, IPABO BiNBHO 3aJIUIIATH TEPUTOPII0 YKpaiHu, 3a BU-
HSTKOM 0OMEXEHb, SIKi BCTAHOBJIOIOTHCS 3aKOHOM [7].

Kpim TOTO, 3ampoBaKeHHs] HaA3BUYatHOTO CTaHy MOXKE TIPH3BECTH 10 3a00pOHH MTPOBEACHHS
MaCOBHUX 3aXOJIiB, II0 € BUMPABIAaHUM B YMOBaX MaHeMii KOPOHABIPYCY, OCKIJIBKH JO3BOJISE 3aM00IrTH
3apakeHHI0 Oararbox Joneit BipycoM SARS-CoV-2. Ane Taka MOXKITUBICT € OOMEKESHHSM TIpaBa, 110
nependadeHe B 4. 1 cT. 39 OCHOBHOTO 3aKOHY, BIAMOBIJHO IO SKOi IPOMAaJITHM MalOTh MPaBO 30upa-
THCS MUpPHO, 6e3 30poi 1 IpoBOAUTH 300pH, MITHHIH, IOXOAU 1 IEMOHCTpalii, IIp0 IPOBEICHHS SIKUX
3aBY4CHO CIOBIIIAKTECS OPraHd BUKOHABYOI BIIAJM YM OPraHH MiCLEBOTO CaMOBPsIIy BaHHS [7] e
OIHHM 3 OOMEXEHb, Ki nepe;[6aqu1 y ct. 16 3axony Ykpaitu «IIpo npaoBuii pesxuM Haa3BHYaiiHOIO
CTaHy», € 3a60p0Ha CTpaiiKiB, IO TaKOX KOPHCHO B OOPOTHOI 3 MOMIMPEHHSIM IaHAeMil KOpOHaBlpycy,
OJTHAK II¢ TOB’SI3aHO 3 JIeraJbHUM OOMEXEHHSM IpaBa, 1o nependaveHe cr. 44 Koncrurtymii, y sKii
HaroJIOUIyeThCs Ha TOMY, IO Ti, XTO HNPAaIlo€, MAIOTh IIPaBO Ha CTPaKK IS 3aXUCTY CBOIX EKOHOMIYHHUX
i couianpHUX iHTEpeciB [7].

3BicHO, IeperiK BUIIEHABEACHUX OOMEXEHb MOXe OyTH JONOBHEHUH W iHIIMMU B pa3i HEoO-
XiJTHOCTi, BOJHOYAC HEOOXiHEe JOTPUMAaHHS IIPUHIUITY 3aKOHHOCTI Ta BEPXOBEHCTBA IpaBa. Tak, He €
MOXKJIMBUM OOMEKECHHSI TIpaBa Ha >KUTTS UM TpaBa Ha TiAHICTh YHACIIIOK BIPOBA/DKEHHS HaJ3BHUYAii-
HOTO cTaHy. Y IpoIieci AOCHIHKEHHs BUIIB 0OMEXEHb TpaB i cBoOO 0ci0, 1o nependadeHi y ct. 19
3aKkoHy, MOXHA JIMTH BUCHOBKY, 1[0 HE BCi 3 HUX € JOIUILHUMHU TIiJ1 4ac OOpOTHOM 3 MaHIEMIE0 KOPO-
HaBipycy. Hanpuknan, npuMycoBe BiauykeHHsS a00 BHIYYCHHS MaifHa B FOPUINYHUX i Pi3HUHHUX 0Ci0
CKJIQIHO MIOB’SI3aTH 13 3yIUHEHHSM MOLIMPEHHS 1HPEKLUiIHHOro 3aXBOPIOBAHHS, SK 1 HOCUIICHHS 0XOPO-
HU 00’ €KTIB, 1110 320€3MeUYI0Th XKHUTTENISUIBHICTh HACEJICHHS Ta HAPOJHOTO FOCIOAaPCTRa.

3 BHINECHABEICHOTO CTAa€ 3PO3yMININM, IO 3alpOBaPKCHHS Ha3BHYAITHOTO CTaHy OB s3aHE 31
3HAYHUM OOMEXEHHSIM TIpaB, cBOOOJ Ta 3aKOHHUX IHTEpeCiB JIOAWHH 1 rpoMansHuHa. Tox, mocrae Jio-
riune nutaHHs: Yu MOXKHA TOCITTH OakaHUX pe3yibTariB iHIIKUME criocobamu?. Ha Hanry 1yMKy, Tak.
Amxe 0OMEXEHHS BUIIIE3a3HAUCHKX TMpaB (IpaBa Ha MHUpPHI 310paHHs, MpaBa Ha BiJIbHE MEpPEeCyBaHHS
TOII0) MOXKHA THIITUM CITIOCOOOM, SIKMH HE BHMarae 3alpOBaKEHHS BiJIIIOBITHOTO MPABOBOTO PEXKHUMY.
Hampuknan, BinnosigHo no cr. 11 KonBeHMii mpo 3aXucT npas JIIOAUHU 1 OCHOBOIOJIOXKHUX CBOOOJ,
311CHEHHS UX IIpaB (IpaBo Ha cBOOOAY MUPHUX 310paHb i cBOOOLY 00’ €IHAHB) HE MiANAra€ KOJIHUM
OOMEKEHHSIM, 32 BUHSATKOM THX, III0 BCTAHOBJIEHI 3aKOHOM 1 € HEOOXiMHHMH B JEMOKPaTHYHOMY Cy-
CIUIBCTBI B iHTepecax HaliOHAJIBHOT 200 TPOMAJChKOT OE3MeKH, s 3armo0iraHHs 3aBOPYIICHHIM Yd
3JI0YHMHAM, JIJIsl OXOPOHH 3[J0POB’ sl 4 MOpaJti abo AJist 3aXKCTy mpas i1 cBo0o iHmmX oci6 [8]. HaBenene
MOJIOKEHHS 3HAXOUTh CBOE MIiATBEpKEHHS B 4. 2 ¢T. 39 KoHcTutynii Ykpainu, iHiii x npasa (mpaBo
Ha CTpaiiK, MpaBo Ha CBOOOAY JyMKH i CJIOBA, HAa BiIbHE BUPAXKEHHSI CBOIX NMEPEKOHAHB) TAKOXK MOXKHA
oOMexuTH 0€3 3aIpoBaLKEHHS CTaHy HaA3BUYalHOI CUTYyallii, 1110 nependadeHo BiANOBIHO 4. 4 CT. 44,
4. 3 ct. 33 Konctutynii Ykpainu.

OTxe, OOMEKEeHHSI TIpaB, CBOOOJ Ta 3aKOHHUX IHTEpECiB, MO MOIIH O OyTH BUKOPHCTaHI JUIS
MPOTUCTOSIHHS notmpenHio nanaemii SARS-CoV-2 BHaCHIZOK 3anpoBa/KEHHS PEKUMY HaJ[3BUYAM-
HOTO CTaHy, MOXXYTb OyTH 3aCTOCOBaHi i 6e3 BXKUTTS BIAMOBIIHUX 3aX0/iB. AJie /Ul IbOTO HEOOXiTHE
JIOTPUMaHHS TPHOX YMOB: Mepea0aueHicTh BiIMOBITHIX 0OMEXEHb 3aKOHOM; HEOOXiTHICTh Y IeMOKpa-
TUYHOMY CYCHiJIbCTBI; JIETITUMHA MeTa. YCi 3 Ha3BaHUX YMOB ChOTOZHI JOTPHMAaHi, a TOMY BBEACHHS
TUX 0OMEXEHb, 1110 3aIPOBaKEHHI AEPKaBOO, BUNPABAAHE Ta HEOOXiTHE IJIS 3aXHUCTY JKUTTS Ta 3710-
POB’st JFOZIEH, IO IPOXKUBAIOTH HA TEPUTOPIi YKpaiHH.

BucnoBku. OTxe, 3aIpoBaPKeHHS HAI3BUYAIHOTO CTaHy Uil 00pOTHOU 3 MaHIEMi€I0 KOPOHa-
Bipycy SARS-CoV-2 B cy4yacHHX yMOBaX € HEBUIIPABJAHUM, OCKIIbKH 3MEHIIICHHS 3aXBOPIOBAHOCTI Ta
JIETABbHOCTI Li€T iH(EKIIHHOT XBOPOOH MOXKITHBO 1 6€3 TAKOrO MPABOBOTO PEXKUMY, 110 Oy/ie OB’ A3aHe
3 MEHIIMM CTyIIeHeM OOMEKEeHHsI IpaB, CBOOOA Ta 3aKOHHUX iHTEpeCiB JIIOAMHU 1 rpoMaasHuHa. Kpim
TOr0, HEOOXiZTHO PO3YMITH, IO € JIEsIKi 4acOBi OOMEKEHHS JJIsl ICHYBaHHS HaJ[3BUYaliHOTO CTaHYy, 1110 €
MiATBEPDKEHHSM JOIIEHOCTI IIPOTHCTOSHHS 3aXBOPIOBAHHIO 1HIIMMHU 3aCO0aMHU.
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MAPHU3BKHUM 1.B.

TEOPETHKO-IIPABOBI ACIEKTH ®IHAHCOBOI'O 3ABE3IIEYEHHS
JAIAJBHOCTI OPTAHIB HOTAPIATY

THEORETICAL AND LEGAL ASPECTS OF FINANCIAL SUPPORT
FOR THE ACTIVITIES OF NOTARIES

AKTyanbpHICTh CTaTTi MOJISITAa€ B TOMY, III0 HOTapiaT IOCila€ BaroMe MicIie He JIUIIe
y cdepi HUBLIEHOTO 000POTY, a i y cucTeMi mpaBa YKpaiHH, OCKUIbKU 3a0e3neuye ii
PO3BHTOK SIK Cy4acHOT IEMOKPATHYHOI 1 IPAaBOBOT JEPIKaBH, BHOCUTH MOPSIIOK Ta BU3HA-
YEHICTh y CYCIUIbHI i €EKOHOMIYHUX BIJIHOCHHHU B yMOBax pHHKY. HuHI cucremy HOTapi-
aTy B Halllii KpaiHi He MOXXHA BBa)kaTH cpOPMOBAHOIO, a/IXKE BOHA BCe I1Ie NepedyBae y
nporieci peopMyBaHHs, OCHOBHOIO METOIO SIKOTO € CIIPUSHHS CTAHOBJICHHIO IIIJTICHOTO
HiIXOQy 0 BU3HA4YEHHs (DyHKI[IH HOTapiaTy Ta IOOYNOBH HITKOI CTPYKTYpH HOTapialb-
HUX OpTaHiB i3 METOI0 HaJaHHsS HACEICHHIO MOCIYT MPABOBOTO XapaKTePy BiIIIOBIITHO
IO MIDKHAPOJHHUX CTaHAPTiB, a TAKOXK MOCTYIIOBOTO i CHCTEMHOT0 peOpMyBaHHS yKpa-
{HCHKOTO HOTapiaTy SIK iIHCTUTYTY I103aCyIOBOTO 3aXMCTy LMBUIBHHX IIPaB TPOMAaJISH.
PedopmyBanHs HOTapiaiabHOI AisIBHOCTI Olnblie choKycoBaHE HA YTOYHECHHI aJMiHi-
CTPaTUBHO-IIPAaBOBHX OCHOB OpraHizauii Ta isTIbHOCTI HOTapiaTy B YKpaiHi, Toai sK ii
(iHaHCOBE 3a0€3MEYCHHS 3AIUIIAETHCS 11032 YBArOl0 HAYKOBIIB | YHHOBHUKIB Ta 3yMOB-
JIIOE€ aKTYaJbHICTh JOCIIDKEHHSI [bOTO THTAHHS. Y CTaTTi AOCHIIKYIOTBCS TEOPETH-
KO-TIPABOBI aCIEKTH €KOHOMIYHHMX TapaHTIil 3MiHCHEHHS JisUTbHOCTI OpraHiB HOTapiaTy.
AHaNi3yIOThCS EPCICKTUBH Ta MPOOJIEMHU PO3BUTKY HOTapiaTy B yMOBaX pedopMyBaHHs
LLOTO MPAaBOBOTO IHCTUTYTY B YKpaiHi 3 monisay GiHaHCOBOTO 3a0e3MedeHHsI TisiIbHOCTI
HoTapiyciB. bepyTecst 10 yBaru 3acaayl OIUIaTH HOTapialbHUX MOCIYT Yy KpaiHax, 110
HaJIeXKaTh JI0 CUCTEMH JIATHHCHKOTO HOTapiary, Ta HafaloThCs peKoMeHIanii moao ¢op-
MYBaHHS [IPaBOBUX OCHOB (DiHAHCOBOro 3a0e3NeUeHHs AiIbHOCTI HOTapiyciB B YKpa-
{HI 32 yMOBHU Hepexoiy A0 €JHHOTO HOTapiaTy, peati3oBaHOTO Ha 3acagax HMPHBATHOL
MPaKTHKH. 3po0JIeHO BUCHOBOK, 1[0 PO3BUTOK PHHKOBUX BiTHOCHH, 30KpeMa i y cdepi
Ha/IaHHS FOPUANYHUX MOCTYT B YKpaiHi, (JopMy€e HOBI YMOBH 3/1iHCHEHHS HOTapiaIbHOT
IisTbHOCTI. BosiHOYAac BapTO BpaxoBYBaTH, IO HAJIaHHS HOTapiaJbHUX MOCIYT HA TaK
3BaHMX PUHKOBHUX 3aCaaX Ma€ MPHUHIMIIOBI BIIMIHHOCTI BiJl 1HIINX Pi3HOBUIIB PUHKY
MPUBATHOrO Onara, aJuke HE MOXKE HPSIMO 3aJIeKaTH Bill KOH IOHKTYPH PHHKY Ta Mae
rapaHTyBaTH 3aKOHHICTb, HE3aJIEKHICTh, HEYNEePEKEHICTh AISIIBHOCTI Ta TOCTYIHICTb
MOCITYT TPOMAJISIH HE3aJIeKHO Bifl IXHBOTO COLIANbHOTO 3a0e3neyeHHs. PHHKOBa KOHKY-
PCHIIiS HE TOBUHHA TIEPETBOPUTH HOTApiar Ha BU Oi3HECY UM CIPUYUHUTH (POpMyBaHHS
IHIIMX HETaTMBHUX TEHJICHIIIH, [0 TIOPYIIYIOTh PHHIIUIK POOOTH HOTapiyca, iHoro op-
raHizaniiHol i eKOHOMIUHOI CaMOCTIHHOCTI. I3 I1i€l0 METOI0 BaxIMBO 3a0€3MEUNTH 3a-
KOHOJZIaBU€ PETy/IIOBaHHS BIJILHOIO HOTapiaTy Ta CTBOPUTH OHAKOBI YMOBH BU3HAUCHHS
IUIATU 332 BUMHEHHS HOTapiallbHUX Ail, 0OMEXUTH MOMJIUBICTh HENOOPOCOBICHUX Iii.
Sk 3aci0 MOCATHEHHsS IMX 3aBIaHb MPOMOHYEMO PO3MISAATH 3alpPOBAJHKECHHS €ITUHUX

© TAPU3BKMIA 1B. — [OKTOp SKOHOMIMHMX HAyK, KAHZMIAT OPHAMYHAX HAyK, mpodecop
Kadeapru MApKETHHTY, CKOHOMIKH, YIIPABIIHHS Ta aMiHICTPYBaHHS, MPOPEKTOP 31 CTPATETIYHOTO PO3BUTKY
(HarionanbHa akazieMist yIpaBITiHHS)
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OCHOB Tapu(OyTBOpEHHs Ha HOoTapianbHi mociyrd. [Ingxu Ta npakTHYHI MOXKIJIMBOCTI
Horo peanizanii B YkpaiHi BU3HAYarOTh MEPCIIEKTHBY MOAATBIINX HAYKOBUX JTOCIIIKEHb
Ta MOUIYKIB.

Kniouoei cnosa: ¢ghinancose 3abe3neuenns, opeanu nomapiamy, Homapianibha Oisiib-
HICMb, NPUBAMHULL HOMAPLYC, HOMAPIATLHUL MAPUGD, eKOHOMIYHI 2apanmii.

The relevance of the article is that the notary occupies an important place not only
in the field of civil turnover, but also in the legal system of Ukraine, as it ensures its
development as a modern democratic and legal state, bringing order and certainty of social
and economic relations in the market. Currently, the notary system in our country can not
be considered formed, as it is still in the process of reform, the main purpose of which is
to promote a holistic approach to defining the functions of notaries and building a clear
structure of notarial bodies to provide legal services in accordance with international
standards. as well as the gradual and systematic reform of the Ukrainian notary as an
institution of out-of-court protection of civil rights of citizens. Reform of notarial activity
is more focused on clarifying the administrative and legal basis of the organization and
activities of notaries in Ukraine, while its financial support remains out of the attention of
scholars and officials and determines the relevance of research on this issue. The article
examines the theoretical and legal aspects of economic guarantees for the activities of
notaries. Prospects and problems of notary development in the conditions of reforming
this legal institution in Ukraine from the point of view of financial support of notaries’
activity are analyzed. The principles of payment for notarial services in the countries
belonging to the Latin notary system are taken into account, and recommendations are
given on the formation of the legal basis for financial support of notaries in Ukraine,
subject to the transition to a single notary based on private practice. It is concluded that
the development of market relations, including in the field of legal services in Ukraine,
creates new conditions for notarial activities. It should be borne in mind that the provision
of notarial services on a so-called market basis is fundamentally different from other
types of private goods market, because it can not directly depend on market conditions
and must guarantee legality, independence, impartiality and accessibility of services
regardless of from their social security. Therefore, market competition should not turn the
notary into a certain type of business or the formation of other negative trends that violate
the principles of the notary, his organizational and economic independence. To this end,
it is important to ensure the legislative regulation of free notaries and to create equal
conditions for determining the fee for notarial acts, limiting the possibility of unfair acts.
As ameans of achieving these goals, we propose to consider the introduction of common
bases for tariff formation for notarial services. Ways and practical possibilities of its
implementation in Ukraine determine the prospects for further research and exploration.

Key words: financial provision, notarial agencies, notarial activity, private notary,
notarial fee, economic guarantees.

Beryn. Horapiar nocinae BaroMe Micie He jmiie y ¢depi IUBiIbHOro 000poty, a i y cucremi
npaBa YKpaiHu, ockinbky 3abesneuye ii PO3BHTOK SIK Cy4acHOi IEMOKPATHIHO 1 IpaBOBOI AepKaBH,
BHOCHTb IOPSZIOK T BU3HAYCHICTb y CYCIIUIbHI i CKOHOMIYHHX BiIHOCHHH B yMOBax puHKy. Hui cu-
cTeMy HOTapiaTy B Hallili KpaiHi He MO)KHa BBaXaTH c(hpOpMOBAHOIO, aJyke BOHA BCe Ie mepeldyBae
y mpoiieci pe()opMyBaHHS, OCHOBHOIO METOIO SIKOTO € CIPHSIHHS CTAHOBJICHHIO LIUTICHOTO MiJXOAy 10
BHU3HaueHHs (QYHKIIN HOTapiaTy Ta MOOyI0BH YIiTKOI CTPYKTYpH HOTapiajbHUX OpPraHiB i3 METOK Ha-
JJaHHS HaCEJIEHHIO MOCIyT IMPaBOBOIO XapaKTepy BiANOBiAHO A0 MIXHAPOIHUX CTAHAAPTIB, @ TAKOX
HOCTYIIOBOTO i CHCTEMHOTO pe)OpMyBaHHsI YKPalHCBKOTO HOTapiaTy sIK iHCTUTYTY IT03aCyHOBOTO 3a-
XHCTy OUBLTBEHHX IIpaB TpoMajsH. PehopMyBaHHS HOTapialbHOI JIsITEHOCTI OinbIIe c(oKycoBaHE Ha
YTOUHCHHI aJIMiHICTPATUBHO-TIPABOBHX OCHOB OpraHi3allii Ta JisJIbHOCTI HOTapiaTy B YKpaiHi, TOII K
11 (hiHaHCOBE 3a0€3MEUCHHS 3aTHIIAETHCS 11032 YBArOK HAYKOBI[IB | YMHOBHUKIB Ta 3yMOBIIIOE aKTyallb-
HICTb IOCTIKEHHS [HOTO MUTAHHS.

AHaJti3 HayKOBOI JIiTepaTypH Ta HOTapialbHOTO 3aKOHOAABCTBA CBIUUTh, 1110 TUTAHHS EKOHOMIY-
HHX TapaHTiil IPOBaPKEHHS HOTapiabHOI MisUTEHOCTI B CY4aCHHX YMOBaX IOCIIOIapIOBAHHS OCIIiIKe-
Hi B HayKoBuX npansx M. Jloninceskoi [6], K. Jlocinuyk [3], B. Mapuenka [16], B. Heroau [13], O. Cniek-
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top [13], K. Umxmaps [11], C. @ypen [15] i inmux. OnHak y BKa3aHUX HNpansgx IPUIUICHO Majlo yBaru
MUTaHHIO (DiHAHCOBOTO 3a0e3NeueHHs HOTapialbHOI AiSUIBHOCTI B yMOBax pedopMyBaHHS HOTapiaTy
B YKpaiHi Ta MOCHICHHS BIUIMBY PHHKOBHX BIHOCHH Ha OpPTaHi3allil0 HaJaHHS HOTAPiaIbHUX MOCIYT.

IMocTaHoBKa 3aBaaHHsA. MeTa CTaTTi — IPOaHATi3yBaTH TEOPETUKO-TIPABOBI acTeKTH (piHaHCO-
BOTO 3a0e3MeueHHs JisNIbHOCTI OpraHiB HOTapiaTy B YKpaiHi, BUSIBUTH OCHOBHI MPoOJieMH B 11ii cdepi,
c(hopMyBaTH IUISAXH iX BUPILICHHS.

PesyabTaTu nociixkenns. 3akon Ykpainu «I1po HoTapiar» Ne 3425—XII Bix 2 Bepecus 1993 p.
(mani — 3axoH) [ 1] BcTaHOBIIIOE, 110 HOTapiaT B YKpaiHi — Ije CUCTeMa OpraHiB i mocaioBux ocib, Ha sKi
MOKJIaJeHO 000B’sI30K MOCBiAYYBATH MPaBa, a TAKOX (aKTy, 10 MAIOTh IOPUIUYHE 3HAYCHHS, Ta BUU-
HATH IHIII HOTapianbHi Oii, mepexOadeHi M 3aKOHOM, 3 METOO HAJAHHS IM IOPHIUIHOI BipOT1THOCTI.
Jlo Toro * Ha HOTapiyciB MoXke OyTH TOKJIaJeHO BUYMHCHHS IHIIMX Jil, BIIMIHHUX BiJl HOTapiajJbHHUX,
3 METOIO HaJ[aHHS IM FOPUIUYHOI BIPOTiHOCTI.

BunHeHHst HOTapianbHUX Ail B YKpaiHi NOKJIaJaeThCsl HA HOTAPIyCiB, sIKi PAIIOIOTh Y JepKaB-
HUX HOTapialbHUX KOHTOPAX, JeP’KaBHUX HOTapiaJbHUX apXiBax (AepkaBHi HOTapiycH) abo 3aiiMaloTh-
Cs1 IPUBATHOIO HOTAPiaIbHOIO JisUIBHICTIO (IpUBaTHI HOTapiycu). I1if qac yunHeHHs HoTapiaJlbHUX Aif
1 iep>kaBHi, 1 IpUBaTHI HOTapiycu piBHO}O MIpOIO peallisyroTh yci QyHKIi HOTapianbHOi AisIbHOCTI —
3aGe3meueHHs Ge3CIIPHOCT Ta 10Ka30BOI CHIIM ILOKYMGHTIB 3aKOHHOCTI BYNHIOBAHUX aKTIB, CIIPUSHHS
(isH4HUM Ta FOPUAXIHUM 0CO0aM y 3NICHECHHI iXHIX [PaB i 3KOHHUX IHTEPECIB, a JOKYMCHTH, YKIIa-
JIeH1 Iep>KaBHUMH Ta MPUBATHUMHU HOTApiyCcaMH, MalOTh OIHAKOBY YHHHICTH [1; 2, c. 57-58].

JIisUTbHICTD Jep:KaBHUX Ta MPUBATHUX HOTAPiyCiB YiTKO PEryabOBaHa ACPKABOIO Ta nepeadavae
JOTPUMAaHHS KJIIOYOBUX NPUHLUIIB: HEYNEPEMIKEHOCTI; HEe3aJIeKHOCTI; foTpuManHsa KoHcTutyii Ta
3aKOHIB YKpaiHy, MDKHApPOIHUX aKTiB, IPAaBOBUX aKTiB OPraHiB AEPXaBHOI BJIaJAU Ta MICLIEBOIO CaMo-
BPsAYBaHHS, YXBAaJCHHX Y MeKaxX IXHbOI KOMIIETEHIIl; 30epeKeHHs HOTapialbHOI TAEMHHUI; YiTKOTO
JNOTPUMaHHSI aJTOPUTMIB BUMHEHHS HOTapialbHUX Iiif, BCTAHOBICHUX AEPKaBOK; 3a00pOHH BUKO-
PHCTOBYBATH CBOI ITOBHOB&KCHHS 3 METOK) OJICP)KaHHS HEMPaBOMIPHOT BUTOAM ab0 MPUHHATTS 00i-
LSHKH YU TPOIO3HMIIIi TaKol BUTOAX sl cebe uM iHIMX oci0 Tomio. Pearizaiis QisubHOCTI 3a IIUMHU
MPUHIMIIAMH MOXIIMBA JIMIIE 32 YMOBHU TICBHUX T'apPaHTIi: MOJITUYHUX, 11€0JOTTYHIX, EKOHOMIYHUX Ta
comianbHux [3; 4].

3BakalouM Ha CydyacHi pUHKOBI pealii rocrofapioBaHHs Ta peopMu HoTapiaTy B YKpaiHi, 5IKi,
30KpeMa, mependadaoTh IepexiJ A0 IMPUBATHOTO HOTapiaTy depe3 CKOPOUYEHHS KiTBbKOCTI JepiKaBHHUX
HOTapiaJbHUX KOHTOP, MIEPIIOYSPTOBUM € BU3HAUCHHS (DiIHAHCOBO-CKOHOMIYHMX rapaHTil, ski 6 3a0e3-
MevyBajy AOCTYIIHICTh, HE3aJCKHICTh Ta HEYTIEPEHKEHICTh HOTApiaIbHOT AiSITBHOCTI.

ExoHoMiuHI rapaHTii iepen0adaroTh HasIBHICTh BiJIOBIJHOTO CEpElOBHIIA 1 MaTepiaibHOI OC-
HOBH JyIs nipodeciitHol poOoTH HOTapiyciB, ToOTO cnoci6 i piBeHb QiHaHcyBaHHA. [IpoTe HasBHICTH
JIBOX JIep’KaBHUX 1 IPUBATHUX OPraHiB HOTapiaTy 3yMOBIIIOE pi3HY Ipupoay (iHaHCyBaHHS iXHBOI Ii-
sabHOCTI [5, c. 208; 6]. JisubHiCTh JepikaBHUX HOTapiyciB (hiHAHCYeThCSA KOIITOM AEPHKABHOIO OO-
JOKETY, aJKe BIAMOBINalbHICTD 3a Iil JepKaBHUX HOTapiyciB, BiAMOBiAHO 10 cT. cT. 20, 21 3akowny,
(hakTHUHO Hece aepkaBa. JlepkaBHi HOTapialdbHI KOHTOPU YTPUMYIOTHCS IUISIXOM BiJjpaxyBaHb i3 Jiep-
JKaBHOTO OIOJIKETY, a HOTapiyc, IKUH NpaIloe B JepKaBHIN HOTapiaibHild KOHTOP1, OTPUMYE MOCaI0BUM
okuaz. BogHouac aepikaBHUi HOTapiyc BianoBiaHo a0 cT. 19 3akony [1] Ta u. 1 mi. 16 po3n. I [Mopsaky
Ne 296 «IIpo 3arBepmxenHs Ilopsaky BUMHEHHS HOTapiaJdbHUX [iil HOoTapiycamMu YKpainu» Bif 22 jro-
toro 2012 p. [7] 3a BUMHEHHS HOTapiaJlbHUX [Jiif CIpaBisie AepKaBHE MUTO B PO3Mipax, BCTAHOBICHUX
3aKOHOJIAaBCTBOM. 32 HAJaHHS JEePKaBHUMH HOTapiycaMH TOJATKOBHX IIOCIYT IPaBOBOTO XapakTepy,
HE 0B’ I3aHMX 13 BANHIOBAHNMH HOTapialbHUMH JIisIMH, & TAKOXK MOCITYT TEXHITHOTO XapakTepy CIpaB-
JIIETHCS OKpPeMa I1j1aTa. 3a CBOIiM 3MiCTOM II€ TIOCITYTH 13 TPABOBOI TOTIOMOTH (KOHCYJIBTAILi1, TPOBEICH-
Hs IPABOBOTO aHAJI3y 3MICTy JIOKYMEHTIB), 3 TEXHIYHOTO BUTOTOBJICHHS JOKYMEHTIB Ta 1HIII MTOCITyTH
(BUI371 HOTapiyca JJIs BANHEHHS HOTApiaJbHUX i 32 MEXi CBOr0 poOOYOT0o MicCLisl, PO3IIYK JOKYMEHTIB
y HOTapiaJIbHOMY apXiBi To1o). [Tepesik [o1aTKOBUX HOCIYT Ta pO3Mip IUIATH 32 HUX YCTaHOBIIOIOTHCS
TonoBHUME ynpaBiiHHAMU focTHLIT MiHicTepcTBa rocTHLil Ykpainu B ABToHOMHIN Pecmy6mini Kpum,
obmactsax, micrax Kuesi Ta CeBacrornoun.

om0 exoHOMIYHOTO 3a0e3MeYeHHsl TisTIbHOCTI MPUBAaTHUX HOTapiycCiB, TO 3aKOHOM BCTaHOB-
JICHO 1HIIMU TOPSAJOK iX (hiHAHCOBOTO 3a0e3MeueHHs, 0 0a3yeThcs Ha MOBHOMY caMO(iHAHCYBaHHI,
ajpke BiAnoBiaHO 10 [TogaTkoBOro Kopekcy YKpaiHu IisuIbHICTh IPUBATHOTO HOTapiyca MPUPIBHIOETHCS
JI0 He3aJexHoi npodeciiiHoi aisuibHOCTI. [Hxepenom ¢iHaHCYBaHHS isIBHOCTI IPUBATHOTO HOTapiyca
€ TPOIIOBI KOIITH, OTPUMAHI 32 BUMHEHHs HOTapiaJbHUX JiH 1 HaJaHHs IOCIYT MPaBOBOrO il TeXHiu-
HOTO XapakTepy, iHIi (iHAHCOBI HAJAXOMXKEHHS, 1110 HE CylepeuaTh YUHHOMY 3aKOHO/IAaBCTBY. 30KpeMa,
HOTapiycH, sKi 3AiHCHIOIOTH NPUBATHY MIPAKTHUKY, 3a BANHEHHS HOTapialbHUX Aiif CIIPaBIAIOTH ILIATY,
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PO3Mip K0T BU3HAYAETHCA 3a JOMOBIICHICTIO MiX IIPUBAaTHUM HOTapiycoM Ta (hi3udHOIO a00 IopHIuy-
HO0 0c00010 (cT. 31 3akony) [1]. Omnara 1ogaTKOBUX MOCIYT IPABOBOIO XapaKTepy, IO HE HaJIeXaTb
JI0 BUMHIOBAHOI HOTapialbHOI [il, IPOBaJAUTHCS 32 JOMOBIEHICTIO CTOPIH.

BonHoyac gacTHHA KOIITIB, SIKi OTPHMYIOTh PUBATHI HOTAPIyCH SIK TUIATY 38 BUMHEHHS HOTapi-
QIBHHX i, BUTPAYaeThCsl HA TIOKPUTTS BUTPAT, BU3HAUSHUX B Y3araJbHIOIOUiH MOZATKOBIH KOHCYIb-
TaIil MO0 NeSKUX MUTaHb ONOAATKYBaHHS (i3UYHUX 0Ci0, SKi MPOBaIATH HE3aleKHy npodeciiHy mi-
SUBHICTH (MIPUBATHUX HOTApiyciB, aJIBOKATIB), 3aTBEP/KEHI Haka3oM JlepkaBHOI MOIATKOBOT CIIy:KOU
VYkpainu Big 24 TpyJHs 2012 p. Ne 1185 [8], Ta B Y3aranbHrOrOYii MOJaTKOBil KOHCYJIBTAIIT II0JI0 BUTPAT
IPUBATHOIO HOTApiyca, 3aTBEP/UKEHil Hakasom MiictepcTsa 1oxoais i 360pis Ykpainu Bin 30 rpyaus
2013 p. Ne 884 [9], HacaMIIepe/l Ha: CIUIaTy HOILaTI(lB i COHlaJ‘ILHI/IX BHECKIB; BEJICHHS €JIEKTPOHHHUX pee-
CTpIB; YTPHUMaHHS pOO0OYOT0 MiCIlsl; CTBOPEHHS 1 30€pEeKEHHS apXiBy, BATOTOBJICHHS II€YaTKH, [ITAMITIB
i3 TeKCTaMH TIOCBITUyBaJIbHUX HAMHKCIB; BUTPATH HA MPHUIO0AHHS CIICI[iaIbHUX ONIAHKIB HOTapialbHUX
JIOKYMEHTIB Ta BEJICHHSI PEECTPIB ISl peecTpallii HoTapialnbHUX i, KHUT, XKYpHAJIB peectparii (o0mi-
Ky), IepefdaueHuX HOMEHKIIATYPOIO; BUTPATU Ha NpHUAOaHHS KaHLEIIPCHKOTO NpuiIaaas (KapTOHaxXi,
apXiBHi NaIKy, TBEpAUI KapTOH, KaHLEJIPCHKUHN Manip, TEXHIYHI 3ac00H JUIs IPOLINBAHHS JOKYMEHTIB
TOLIO); IPOXOKEHHS MiABUIIEHHS KBali(ikalii, yuacTh y KOPOTKOTEPMIHOBUX CEMiHApax, MIKHAPO/I-
HHX CeMiHapaX, CHMII03iyMaX, HayKOBO-IIPaKTHYHUX KOH(EPEHIIsIX; yIOCKOHAIEHHS podeciitHoi Maii-
CTEPHOCTI; HaBYaHH Yy LIKOJi MOJIOZOTO HOTapiyca; mpuAGaHHs Ta MepeAIuiaTy IpUINdHOl TiTepaTypu
(KHHTH, )KypHAIH, TUCKH, TIPOTPAaMH TOILIO); OILIATy Mpaili it 000B’s3K0BI HapaxyBaHHs Ha (JOH] OTIATH
palli NOMIYHUKIB, CEKpeTapiB, CTAXKCTIB (HAHMaHUX MPALliBHUKIB); BIAKPUTTS paXyHKiB y OaHKax Ta
X pO3paxyHKOBO-KacOBE 0OCIyTrOBYBaHH:; BUTPATH Ha MIOLITOBI Ta Kyp’ €PChKi MOCIYTH, HEOOXiIHi s
BEICHHS HOTapiaJibHOI AisibHOCTI Tomo. J{oxin HoTapiyca ciyrye 3a0esneueHHsIM (iHaHCOBOI He3a-
JISKHOCTI Ta rapaHTii Ha BHUIQJOK BiJIIKOAYBaHHS 30MTKIB, 3aBiaHUX Jisimu HOTapiyca [10, c. 20].

Otxe, HOTapiyc, SIKMHA 3afiMacThCS MPUBATHOIO MPAKTHKOIO, 3IIHCHIOE CBOIO MisUTBHICTH Ha
MIPUHIMII caMo(iHAHCYBaHHS Ta BIAIMOBIJTAa€ 3a CBOI il BCIM HaJICKHUM HOMYy MaifHOM, TOOTO Hece
MOBHY MarepiajbHy BiAMOBINANBHICTh 32 3aKOHHICTH 3/IIHCHIOBAHUX HUM HOTapianbHuX Hid. OmHak
BOJHOYAC MYyOIiYHO-NIPABOBUI XapaKTep IXHBOI MisUIBHOCTI HAKJIA/IA€ HA MPUBATHUX HOTApiycCiB 3HAY-
Hi 0OMEXEHHS, Ki MalOTh JOCATHYTH TOTPUMAaHHS MPUHIMIIB HOTAPiajdbHOI AisUTBHOCTI, BUKIIOYUTH
CYTO CKOHOMIYHHIi IHTEPEC Ta MOXKIIMBI KOPYIILIiiiHI Jii, SK-OT:

— perIaMeHTaLlist AisUIbHOCTI HoTapiyca 3 GOKy AepKaBH, HaCaMIepes T, 1O MiANPUEMHALITBO
y ctepi HoTapiaTy 3a00pPOHEHO 3aKOHOM, 1 HOTapiyCH M036aBICHI MOXKIMBOCTI BUKOHYBATH Oy/ib-sIKY
HITY omTadyBaHy poOOTY, KpiM BHKJIaJalbKol Ta HAyKOBOT;

— BIJICYTHICTb COLIIQJIbHUX TIJIBT;

— IIUPOKUH mepenik 000B’S3KiB (HampHKIan, BecTH, GopMyBaTH Ta 30epiraT HOTapiaJbHUI
apxiB);

— BIJICYTHICTh €KOHOMIYHOIO IJIaHYBaHHS Ta Oi3HEC-CTpAaTerii pO3BUTKY;

— HOTapiaJbHi Jii BinOyBarOThCs HE 3 BOJNI HOTapiyca, a BIAMOBIIHO O 3aKOHY YH BOJI YYaCHH-
KiB LIUBLIBHOTO 00iry;

— HETIPUITYCTUMICTh KOHKYpPEHIIiT Mix HoTapiycamu [11; 12].

BonHouac Takuii craH 3a0e3ledeHHs] CKOHOMIYHHMX TapaHTii IisUIBHOCTI JepKaBHUX Ta TMpPHU-
BATHUX OPraHiB HOTapiaTy HE MO)KHA BBAXKaTH ONTHMAJbHHM, a/DKE ITOPIBHIHO 3 ACP)KaBHUMHU HOTa-
piycaMu 10 OpUBATHUX CTaBILITHCS >KOPCTKINI BUMOTH. 3 OIVILLY Ha Te, 110 IPUBATHill HOTapianbHIiN
JISIBHOCTI IpUTaMaHHi, KpiM IyOIiuHO-IIPaBOBUX 3acall, NpuBarHonpasosi [13, c. 111], ocobnusoi
aKTyaJbHOCTI Ha0yBa€ BPETYNIOBAaHHS MUTAHHS ONITHMAILHOTO BHOOPY Moziesielt (hiHaHCOBOTo 3a0e31e-
YEeHHs HOTapiaJIbHOI AISTBHOCTI, AKi O MOTJIHM 3a0€3MEeYHTH 1 MyOIIYHU#, | TPUBATHUN THTEPECH.

Ile nuTaHHS 3aroCTPIOETHCA 1Ie i Yy 3B’S3Ky 3 peOpMyBaHHSIM HOTapiaTy B YKpaiHi, HacaMm-
nepes i3 mepexoioM 10 €MHOTO HOTapiaty, 110, 3a IUIaHaMH Ypsay, JO3BOJIMTh BIMIWTH BiA MOIiTy
HOTapiyciB Ha Jep>KaBHUX Ta IPUBATHUX, 3aKPIIIMTH €IMHUI CTaTyC HOTapiyca, Oepydu 0 yBaru J10c-
Bl IPOBITHUX €BPOINEHCHKHUX KpaiH. Peaiizamnis boro 3aBaaHHs repegdadae NOCTYNOBE MPHITHHCHHS
JIsITEHOCTI JepKaBHUX HOTApiaIbHUX KOHTOP, OTXKe, i eKOHOMIIO OIO/PKETHHX KOIITIB 3 OXHOYACHUM
3a0e3MeyeHHsIM ITpaBa BCiX TPOMAJISTH Ha JOCTYIHICTh 0a30BHX HOTapialbHHX Jii. Xo4a METOI0 TaKoi
pedopmu € 301NbIIEHHS JOCTYIMHOCTI Ta SKOCTI HOTAapiaJlbHUX Ta PEECTPALiHHUX [ii, 3p0CTae pU3UK
MMOCHUJICHHSI KOHKYPEHIIii MiXK HOTapiycamH, sIKi 3[1HCHIOIOTh NPUBATHY MPAKTHKY, a/uke 10 5 746 mnpu-
BaTHHUX HOTapiyciB cTaHoM Ha KiHens 2019 p. MaroTs fomatucs mie ¢axisii i3 724 aepxaBHUX HOTapi-
aNbHUX KOHTOD [14].

Bepyun 10 yBaru yHIiBepCaIbHICTh HOCIYT, SKi HaJAlOTECS HOTAapiycaMH, Take 3pOCTaHHS KOH-
KypeHLIT Ha YMOBHOMY «PUHKY HOTapiaJbHUX MTOCITYT» MaTUME HEraTUBHI HACTIIKH, OCOOIUBO 33 YMO-
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BH, SIKIIO Ha JIep>KaBHOMY PiBHI He Oyae BperynboBaHO criocoOu (iHaHCOBOro 3a0e3MeueHHs Misib-
HOCTi OpraHiB HOTapiaTy Ta piBHS BUHArOpOAU 3a BUMHEHHS HOTapialbHUX Jii. OCKIIbKY MPUBaTHUN
HOTapiyc € 0OMeXEeHUM y BUOOpI METO/IIB Ta cTpaTeriii KOHKypeHTHOI 00poThOHU (11030aBIICHII MOXKIH-
BOCTi BUKOPHUCTATH MPOTPECUBHI METO]] HEI[IHOBOI KOHKYPEHIIiT Ha 3pa3okK audepeHIiallii ToBapy, sKui
JI03BOJISIE TIOBHIIIE 3aJJOBOJEHUTH ITOTPEOH KIIIEHTA, @ KEPYEThCS €ANHUMH aJrOPUTMAMH BUMHEHHS
HOTapiaJbHUX JIill), KOHKYPYBaTH BiH MOXE 3aBISKH KpaIlOMy MaTepiallbHO-TEXHIYHOMY 3a0e3IeUeH-
HI0 0(iciB, paxoBOMy piBHIO HOTapiyciB, peKiaMi, CIpSIMOBaHIi Ha MOBIIOMIICHHS HIMPOKUX BEPCTB
HACeNeHHs NPo 3iHiCHEeHHS IPUBATHOT HOTapiaanO’i JUsUTBHOCTI OKpEMHUM HOTapiycoM [15], a Takox y
pasl BIIPOBA/PKCHHS ACCTPYKTHBHUX CTPATETiil — SHIKCHHS BAaPTOCTI HaJ@HHs MOCIYT abo TIHLOBOTO
311/CHCHHS! BUILIAT BUHATOPO/IM 33 BYMHCHI HOTapialbHi il Cy0’eKTaM, JOTHIHUM 10 3/iCHeHHS HO-
TapialbHOT TiSUTBHOCTI.

Ile, 31 cBOrO OOKY, HE TUILKH BUKPUBIIIOE CKOHOMIUHY OCHOBY 3/iHCHEHHS HOTAapiaJbHOT JislTb-
HOCTI, ajie i BiqoOpakaeThCs HA 3aKOHHOCTI BANHEHHUX HOTApialbHUX /il Ta HEYNepeIKEHOCTI HoTapi-
yca, He CIpUsI€ MiABUIIEHHIO SKOCTI HOTapialbHUX MOCIYT.

Tomy akryanbHe TBepmxkeHHs B. Mapuenka [16], mo came 3apa3 BapTO 0COOIMBO BHBaXECHO
MMOCTaBUTHCH 10 BUPIIICHHS €eKOHOMIYHHX aCHEKTiB 3a0e3NeYeHHs] HOTapialbHOI JisNIHOCTI, aJKe He-
HAIIOKHUM YMHOM IIPOPAXOBaHA CKOHOMIYHA CKJIA/I0BA YaCTHHA IIPU3BEC IO PO3BAILy HAsBHOI CHCTE-
MHU HOTapiary, BIATOKY KBali)ikOBaHMX HOTapialbHUX KaIpiB, 3HHKCHHS KUIbKOCTI CTBOPEHHX HUMH
pobounx Mmicup (cekperapiB, KOHCYIBTAaHTIB, IOMIYHHKIB), a TOJIOBHE — J0 BTPAaTH MOBArH 0 3aKOHY,
cTalIIIBPHOCTI Ta 3aXMIICHOCTI MPaB JIEPKAaBU 1 MPUBATHUX MpaB. Y TakoMy pa3i HEOOXiJHO JOCATHYTH
OasaHcy 00O0B’A3KIB 1 BUTpAT HOTapiyca Ta rapaHTiid i KomreHcauii i3 00Ky Jep:kaBH.

Ha BaxxnuBocCTi yyacTi aep:kaBu B 3a0e3MeUeHHI EKOHOMIUYHUX TapaHTiil IPUBAaTHOTO HOTapiaTry
B YkpaiHi 3 6oky aepxasu Haronomye K. Umkmaps [11], inetscsa He mpo npsiMe (iHaHCOBE 3a0e3re-
YeHHsI, a OLTbIIe PO BPETYIIOBaHHS TisUTBHOCTI HOTapiaTy Ta 3a0e3IeueH s IPO30PHX YMOB HaTaHHS
MOCIYT 3a YiTKO BCTAHOBJICHMMH PIBHSIMH BUHATOPOJIH 3a 3/1MCHEHI HOTapialbHi 1ii. ABTOp 3a3Havae,
IO JiepKaBa Mae 000B’ 30K 1100 3a0e3MeUeHHs BiAMOBIIHO 0 3aKOHY rapaHToBaHOrO KOHCTHTYIII-
€10 3aXHCTY TpaB Ta 00OB’SI3KOBY JiSUILHICTh HOTApiaTy SIK OJHOTO 3 OCHOBHHUX IyOJIIYHO-ITPABOBHX
IHCTUTYTIB y kpaiHi. HaninenHs myOmiuHUX IHCTUTYTIB JiepKaBHUMH [OBHOBaKCHHSIMU IIOKJIAJa€ Ha
Jiep>kaBy 00OB’SI30K LI0JI0 MepeadaueHHs 3aX0/iB 13 (piHaHCYBaHHS IisUTbHOCTI TaKUX 1HCTUTYTIB abo
CTBOPEHHS YMOB, 3a SIKIX MOXKIIBUM Oy/i¢ iX caMo()iHAHCYBaHHs O¢3 BIPATH OCHOBHHX GYHKITIH.

Huni B Ykpaini ciocrepiraetbes cutyanis, 3a sKoi HOTaplaT He Jli€ B MeXKaX YiTKO BCTaHOBIIE-
HOTO TIOPS/IKY IIIHOYTBOPEHHS 3a HOTapiaJIbHI Aii Michs 3MiHCHEHHS Mepexony 10 €ANHOTO HOTapiary.
8 cepnius 2020 p. HaOpas unHHOCTI 3akoH Ne 775-IX «Ilpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo
HOTapiaT» 100 YCYHEHHs 3aKOHOJABUMX KOMi3ill Ta mporanuuy» [17], SKUM BHECEHO 3MiHU 10 3aKOHY
Vkpainu «IIpo HOTapiaT» y YaCTHHI BIOCKOHAJICHHS TEPMIHOJIOTI] Ta IPOLey Py BUMHEHHS HOTapiaib-
HUX Jil Ta BKa3yeThCs, IO «IIPUBATHI HOTApiyCH 3a BUMHEHHS HOTApiaJbHUX [l CIIPABISIOTH IUIATY,
PO3Mip SIKOT BU3HAYAETHCS 32 JOMOBIICHICTIO MK HOTapiycoM Ta (hi3HIHOI0 a00 IOPHANTHOIO 0COO0I0».
BonHowac 3a BUMHEHHS HIONX Iiif CHpaBISIETHCS IUIATa, PO3MIpP SKOT BU3HAYAETHCS 3aKOHOTABCTBOM
y BiAmoBiaHii cdepi. Omnara qoAaTKOBUX MOCTYT MPABOBOTO XapaKTepy, O HAMAAIOThCS TPUBATHUMHU
HOTapiycaMu i He HaJlexarh JI0 BUMHIOBAHOI HOTapiajbHOT J1ii, MPOBAIUTHCS 32 JIOMOBIICHICTIO CTOPIH.
ITpote po3mip maty 3a JOMOBIICHICTIO MiXK CTOPOHAMH MOXKE BapitoBaTucs, GOpMYIOUH MiJCTaBH UL
He1oOpPOCOBICHOI KOHKYPEHLLi.

Ha Ham nomsiz, mo npo6iaeMy MO)KHA BUPINIATH HIISXOM CTBOPECHHS Ha JEpKaBHOMY PiBHI
YMOB JJI1 PO3BUTKY «HOTapiary, 110 Ji€ Ha yMOBax BUIbHOI mpodeciiy», Akuil 6a3yeThcs Ha 3acagax
BCTAHOBJICHHSI €IMHOTO Tapu(y 3a BUMHEHHS PI3HUX HOTApIaNIbHUX i y YITKO BH3HAYCHHUX MEKaX,
110 OyB OM 000B’I3KOBHMHU TS IOTPUMAHHS BCiMa HOTapiycaMH Ta rapaHTyBaB iM HaJie)kHE iHaHCOBE
3a0e3rne4yeHHs, HeoOXiHE HE JIUILE JJIs IIOKPUTTS BCIX BUTPAT, MIOB’SI3aHKX 13 BEICHHSIM HOTapialbHOT
JUSUTBHOCTI, a # 3a0e3neuyBaB NPaBo Ha TiIHUH piBEHb XKUTTH, 10 rapanToBaHo Koncturymiero Yipa-
fHu. Kpim Toro, mepekoHaHi, 10 CIIPaBIITHHS IUIATH 32 €TUHUMH TapudaMu 32 BUMHEHHS HOTapialib-
HUX Jiif Ta 3aJIMIICHHs 3HaYHOI YaCTUHU OTPHMAHHX TPOIIOBUX KOIITIB y PO3HOPSIKESHHI IPUBATHOTO
HOTapiyca MOXe CTaTH CHJIBHHM €KOHOMIYHHM CTHMYJIOM IIOJO ITiJBHIIEHHS KUTBKICHUX Ta SIKICHUX
MOKA3HUKIB IisUTBHOCTI, a/Ke 32 YMOBH BiJIHOCHOT BIJICYyTHOCTI I[IHOBOTO YMHHHKA came 1i¢ Oy/ie KOH-
KypEHTHOIO TEpeBarol0 MpUBaTHOTO Hortapiyca. Lle Takox Morno 6 cripustu moOyaoBi npodeciiHoro
CaMOpETYJIIOBaHHS HOTapiary.

VYBaxkaeMo, 1110, KpiM €JUHOTO TapHu(y, HEOOXiAHO JaTH MOXKIIMBICTh IPUBATHUM HOTapiycaM ca-
MOCTIHO BH3HAYaTH MaKCUMAIIbHUI PiBEHb BUILIAT 32 HAJIaHi MOCIYTH, 3aJIe)KHO BiJl yMOB 3/1iHCHEHHS
CBOEI TisUTBHOCTI, HACAMIIEpe PiBHS BUTPAT, OB’ SI3aHUX 13 11 opraHisani€cro, HONHUTY 3 00Ky (ismaHUX

30



Lusinvre npaso i yusinvHuil npoyec; cimetine NPAso; MiNHAPOOHe npusamte npaso

Ta IOPUIUYHUX 0Ci0, a TAKOK HassBHOI KOHKYPEHLT MiX HOTapiabHUMH KOHTOPaMH B MEKaX IIEBHOTO
HOTapiaJbHOTO OKPYTY.

OCKiNIbKM CTIHKOIO TEHAEHLIEI0 PO3BUTKY BITUM3HSHOI HOTApiaJdbHOI AISUIBHOCTI € Opi€HTallis
Ha BIPOBa/KEHHS TPHHIIHIIIB JIATHHCHKOTO HOTApiary, JOIJIBHO TMEePErITHYTH AOCBI €BPOMEHCHKUX
KpalH I0JI0 3aCTOCYBaHHS HOTapialbHOTO Tapudy — OCHOBHOTO JpKepena it caMo(]iHaHCYBaHHS HO-
TapiajgbHOT AISUTBHOCTI, 0a3u /Ui MAifHOBOI BiIMOBIJAIILHOCTI HOTapiyca 3a MOMIJIKH B JiSUIBHOCTI,
PO3Mip Ta HOPAIOK CIUIATH SIKOTO BCTAHOBIIOIOTHCS JEPKABOIO 1 KU HOTapiyc OTPUMY€ 3a BUNHEHHS
HHMM HOTapiaJIbHUX aKTiB.

Tak, y kpaiHax, 1110 HaJexaTb 10 CUCTEMU JIaTUHCbKOro HoTapiaty (Himeuunna, ®panuis, Icna-
Hist, Hinepnannu # iHmi) HoTapiansHuil Tapud € 300poM 000B’SI3KOBOTO XapaKTepy, MO CILUIATy€eThCS
B MOPSIIKY H PO3Mipi, BCTAHOBIEHOMY 3aKOHOM, 3a 3IiHCHEHHS HOTapiycoM IOPUANYHO 3HAYYIIUX Ail
Ha KOPHCTh 3al[iKaBICHUX 0Ci0. 3a BCiMa KaTeropisMu CIpaBs, BIMHECCHUX 10 BUKIIFOUHOI KOMIIETEHIIIT
HoTapiyca (ToOTO /JIsl SIKHX BCTAHOBJICHE 000OB’SI3KOBE HOTapialbHE TIOCBIUEHHS ), pO3MIp HOTapiaib-
HOro Tapu(y BCTAHOBIIOEThCA TIJIBKM HA MifcTaBi 3akoHy. OTXKe, 3aCTOCOBYETHCS MPUHIUI €JHHOTO
tapudoyrBopenHs. 1llono cnpas, sKi He HaJIeXaTh 10 KCKIIIO3UBHOIO IIpeIMeTa BilaHHS HOTapiyciB,
Jli€ IPUHIIMI BiIBHOTO Tapu(OyTBOPEHHS, Je pO3Mip Ta MiACTaBU CILUIATU Tapu ]y BU3HAYAIOThCA 3a J10-
MOBJICHICTIO MK 3alliKaBIICHIMH CTOPOHAMH 1 HoTapiycoM [18].

HagiTh Oisblie, i 32 HIMEIBKOIO, 1 32 (PPaHIy3bKOI0 MOJCIISIMH HOTApiaTy CYMH HOTapiallbHOTO
tapu(y HAIXOIATh y PO3MOPSAIKCHHS HOTapiyca i BUCTYNAIOTh MaTepiaibHOI TapaHTIE peaizaril
B HOro JisUIbHOCTI MPHHIMUIIB HE3aJeKHOCTI, 0E3CTOPOHHOCTI, MAHOBOI BIAMOBINANBHOCTI, caModi-
HaHcyBaHHs [18; 19].

IInara HoTapiycam Mae OyTH CIIPaBEUIMBOIO 1 JOCTATHHOIO, TOMY BBa)KA€EMO, 110 BU3HAYECHHS
IUTaTH 32 HOTapiaJibHi IOCIYTH ITOBHHHE 0a3yBaTHCS HA OOIPYHTOBAaHOMY pO3Mipi exuHOTO Tapudy,
SIKMA 3a0e3Tevye BUIUIATH Ha PiBHI HE MEHIIE BCTAHOBICHOTO JEPXKAaBOI, MOMKIJIMBOCTI BH3HAYCHHS
PIBHS OIUIATH CBOET MIsSUTBHOCTI CAMUMH HOTapiycaMu, 3BaKarOuH Ha:

— [IHY IOPUIUYHOI i1 3aJIC)KHO BiJl CKJIATHOCTI CIpaBH, KUIBKICTh Yacy, BATPAYEHOTO Ha i1 BH-
KOHaHHsI, Ta CTYIiHb BiJIOBIAaILHOCTI HOTapiyca,

— BUTpPATU HA YTPUMAaHHS TEXHIKH, odicy i 00CIyroBy04Oro nepcoHaiy;

— po3Mip 000B’A3KOBUX CILIAT 3a AOCTYII JI0 PEECTPIB, MOAATKIB Ta HIMIUX 000B’A3KOBUX Bifpa-
XyBaHb;

— piBeHb MAfHOBOI BIZIMOBIAaIBLHOCTI HOTaApiyca;

— COIliaJbHUN YMHHHK;

— Kareropii oci0, siKi MOXKYTb pO3paxOBYBAaTH Ha MIBIH i1 Yac OIJIaTH MOCIYT HOTapiyca, a Ta-
KOX YMOBH X HaJlaHHS;

— KUIBKICTh HOTapiyciB y IEBHOMY HOTapiaJbHOMY OKPY3i Ta BapTicTh IXHIX HOTapiaJlbHUX IO-
CJIyT TOMIO.

Boxxouac mae OyTr 000B’S3K0BO JOTPHMaHa IIPO30PIiCTh OTPUMAHHS MaTepialbHOI BHHATOPOIH
3a HOTapiaJibHi MOCIYTH 3aBASKH MOBHIN 3BITHOCTI IOJI0 BCiX BHIUIAT MEpe]l KOHTPOIIOKYHMHU Opra-
HaMH.

Jlo cTBOpEeHHsI METOOUKH TapH(OyTBOPEHHs HA HOTapialbHi IOCIYTH MIPOIOHYETHCS 3AIIyYaTH
npencTaBHUKIB MiHicTepcTBa roctuuii Ykpainu, HorapianbHol nanati Yipainu, Iep>KaBHUX Ta MPU-
BaTHHUX HOTapiyciB, HAYKOBIIIB.

Orxe, HEOOXITHUM I YKpaiHK € (OpMyBaHHS OCHOB A (hiHAHCOBO-EKOHOMIYHOTO 3a0e3-
MIEYSHHsI HOTapiabHOI JisUTbHOCTI, 8 TOJIOBHAM 3aBIaHHAM € BU3HAYCHHS Ta 3aKPilUICHHS OCHOB (BHUJI,
MOPSIOK CILJIATH, PO3MIp Ta MiJbru) Tapu(OyTBOPEHHS 32 BUNHEHHS HOTAPiaIbHUX JTiH, 110 I03BOJIHUTH
chopMyBaTu miaIPYHTS U1 PO3BUTKY «BLILHOTO HOTApiaTy», METa i 3aBiaHHs (D)YHKIIOHYBaHHS SKOTO
3YMOBJICHI JIEPKaBOI0, & CEPEIOBHIIE peasi3allii — pUHKOBUMH peallisiMU.

BucHoBku. Po3BUTOK pUHKOBUX BiIHOCHH, 30KpeMa i y cdepi HagaHHS IOPUAWYHUX MOCIYT
B YKpaiHi, (opMye HOBI YMOBH 31iliICHEHHS HOTapialbHOI AisIbHOCTI. BogHouac BapTo BpaXxoByBaTH,
110 HaJaHHS HOTapiadbHUX IOCTYT Ha TaK 3BaHUX PHHKOBUX 3aCajaX Ma€ MIPUHIUIIOB] BIIMIHHOCTI Bix
IHIIMX PI3HOBHIIB PHHKY IPUBATHOTO OJiara, aJpke He MOXe IPSIMO 3aJIeXKaTH BiJl KOH IOHKTYPH PUHKY
Ta Ma€ rapaHTyBaTH 3aKOHHICTh, HE3AJIEKHICTh, HEYNEPEKCHICTh MisSUIBHOCTI Ta JOCTYITHICTh MOCIYT
TPOMAJISIH HE3aJIeKHO Bifl IXHBOTO COI[IAIbHOTO 3a0e3neueHHs. PHHKOBA KOHKYPEHIIisl HE TOBHHHA TIe-
PETBOPUTH HOTapiaT Ha i BUA Oi3HECY UM CIPUYMHUTH (HOPMYBAHHS iHIINX HETAaTUBHUX TEHAEHIIH, 1110
HOPYLIYIOTh IPUHIUIIM POOOTH HOTapiyca, oro opraHizauiiHoi i ekoHOMi4HOI caMOoCTiHHOCTI. I3 mieto
METOI0 BaXJIMBO 3a0€3MEUNTH 3aKOHONABYE PETYIIOBaHHS BIIBHOTO HOTapiaTy Ta CTBOPHTH OJTHAKOBI
YMOBH BH3HAUCHHS IUIATH 32 BYMHEHHS HOTapiaJlbHUX Hiif, 0OMEXUTH MOXIIHBICTh HEXOOPOCOBICHAX
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niif. Sk 3aci0 AOCSATHEHHS LIMX 3aBJaHb IPOIOHYEMO PO3IISIATH 3alpPOBA/UKEHHS €JUHUX OCHOB Ta-
pudoyTBOpeHHs Ha HoTapianbHi nociyry. Lngxu Ta npakTU4HI MOMXIIMBOCTI Horo peanizauii B Ykpaini
BU3HAYAIOTh II€PCIEKTUBY IOJAIBIINX HAyKOBUX JAOCIIIKEHb Ta HOIIYKiB.
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MOJOJIEBA A.L

AOT'OBIPHI ®OPMH PO3IOPSI’KEHHS IPABAMHA HA OB’€EKTH ABTOPCBKOT'O
IPABA HA IPUKJIAJAX YOUTUBE TA IHIIUX OHJIAWH-TIJIAT®OPM

CONTRACTING FORMS FOR THE DISPOSAL OF RIGHTS
TO OBJECTS OF COPYRIGHT ON THE EXAMPLES OF YOUTUBE
AND OTHER ONLINE PLATFORMS

AKTyasnbHICTh CTATTi IOJATa€ B TOMY, 110 HUHI MUCEMOBI JOTOBOPH IOIO PO3NOPSI-
JOKCHHSI MallHOBUMM IIpaBaMU Ha TBOPU B Mepexi IHTepHeT 3a3BUUail He yKIIalatoThCs,
X0ua KOKHOTO JTHSI YKJIaIal0ThCs JIIeH31iHI JoroBopu 0e3 1oiep>kaHHs TUCbMOBO] (op-
MM, SKi paKTHYHO Aif0Th. ToMy Juisi YKpaiHu HiKaBUM Ma€e OyTH JAOCBiIl €BPOMEHCHKIX
KpaiH y 1ii cdepi A7 SMEHIICHHSI KITBKOCTI MOPYIICHD i CIPUSIHHS BUKOPUCTAHHIO YKpa-
THCHKMUM HACEJICHHSIM JIIICH31HHOTO KOHTEHTY. METO0 CTaTTi € aHalli3 IOTOBIpHUX (HOopM
PO3TOPSKEHHS TIpaBaMU Ha 00’ €KTH aBTOPCHKOTO MpaBa Ha npukiaaax YouTube Ta iH-
IMX OHJIaHH-TUIaTGopMax. 3aBAaHHIM CTaTTi € 3’ICyBaHHs CyTHOCTI JOTOBipHUX (HOpM
PO3MOPSKCHHS MPaBaMU Ha 00’€KTH aBTOPCHKOTO MpaBa Ha npukiafax YouTube Ta in-
KX OHJIaHH-IUIaTopM. CTaTTs XOCIIKY€E JOTOBIPHI (POPMH PO3LOPSUKCHHS PaBAMHU
Ha 00’€KTH aBTOPCHKOro mpaea Ha npukianax YouTube Ta iHmmx iHTepHET-MIATGOPM.
3a3HavYa€eThCs, U0 YMOBH JIIIEH3iH, 32 SKUMH HaJIal0ThCS IIpaBa Ha BUKOPHCTAHHS IIE€B-
HOTO 00’€KTa aBTOPCHKOTO TpaBa, Iy’e pi3HOMaHITHi, 1110 MOSICHIOETHCS OCOOTUBOCTIMH
OKpeMux 00’€KTiB, ceporo X BUKOPUCTAHHS Ta MONITHKOIO MPAaBOBJIACHUKA. 3p0o0IeHO
BUCHOBOK, 1110 JIilleH3i}Ha )opMa BUKOPUCTAHHS TBOPIB B IHTEPHETI € €(heKTUBHUM Me-
XaHi3MOM 3a0€e3IeueHHs JIOTPUMaHHs [IPaB aBTOPIB Ta IHIIUX 0Ci0, AKi BOJIOAIIOTH aBTOP-
CbKUMH IIPaBaMH. ABTOD JiHLIOB BUCHOBKY, 1110 Ha YBary 3acIyroBye MOACIIb I1iJl HA3BOIO
Creative Commons, CTBOpeHa aMEPUKAHCBKUMH PO3POOHMKAMH, KOHLCIILLis SIKOi 3BO-
JMTBCS 10 TE3H «/ICsKi [PaBa 3aXUILCHI», Ha BIAMiHY BiJl KIIACHYHOTO raciia aBTOPChKOro
npaBa «yci mpaea 3axuiieHi». Lls moaens icHye i3 2002 poky i siBisie co0oro Hadip Ji-
IIeH31} Ha 3aXUIIEeHI aBTOPCHKUM IIPaBOM TBOPH, SIKi € O€3KOIITOBHUMH /ISl 3arajibHOTO
KOPUCTYBaHH Ta 3a0€3MedyoTh YMOBH, HCOOXi/IHI JUIsl 3AXHCTy aBTOPCHKHX npaB. KoH-
ueniist Creative Commons nepebadae GLIBLI THYYKY CHCTEMY B3a€MOAIT MiXK KOPHCTY-
Ba4aMH Ta NPABOBIACHUKAMH, L0 J03BOJISIE OCTAHHIM LIBHJKO i 6€3 J0NOMOrH FOPHCTIB
BU3HAYaTH 00CST JO3BOJTY HA BUKOPUCTAHHS CBOIX TBOPIB, PO3MILIIEHUX B iHTepHETi. Jli-
nensii Creative Commons JT03BOJISIFOTE MEPEKEB] pECYpPCH 3 y’Ke THYYKUMH YMOBaMH.
BaxnuBrumu Ta MO3WTHBHUMHU YMHHHUKAMH B LIl CUTyawii € MHUpPOKe BUKOPUCTAHHS Ji-
uensiit Creative Commons Ta HasiBHICTb pO3p00JICHOT Ta 3p03yMLIOT TOCITYTH JUIs HEIOC-
BiUEHUX KopucTyBauiB. 3aranoM minensii Creative Commons — 11e MEXaHi3M, KUl Tyxe
aKTUBHO PO3POOIIAE€ThCA Ta 3aCTOCOBYeThCs. Taki JiLeH3ii He cynepedarb 3arajlbHUM
MPUHIUIIAM aBTOPCHKOTO MpaBa Ta He 3aBa)KalOTh BIIBHOMY PO3IOBCIOMKEHHIO BMICTY.

Knrwouoei cnosa: 0ozosipni gpopmu, asmopcuvie npasa, 00’ €kmu agmopcbKo2o npasa,
inmepnem-niamegopmu.

The relevance of the article is that currently written agreements on the disposal of
property rights to works on the Internet, as a rule, are not concluded, although in fact
every day license agreements are concluded without following the written form, which
are actually valid. Therefore, Ukraine should be interested in the experience of European
countries in this area in order to reduce the number of violations and promote the use of
licensed content by the Ukrainian population. The purpose of the article is to analyze the

© TIOJOJIEBA ALl — acnipanT kadeapy iHTEIEKTyalbHOI BIACHOCTI Ta 1H(OPMAIIHHOIO MpaBa
(KuiBchkuii HalioHanbHUI yHiBepcuTeT iMeHi Tapaca I1leBueHka)
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contractual forms of copyright disposal on the examples of YouTube and other online
platforms. The purpose of the article is to clarify the essence of contractual forms of
copyright management on the examples of YouTube and other online platforms. The
article explores the contractual forms of disposal of rights to copyright objects using
examples from YouTube and other online platforms. It is noted that the terms of the
licenses under which the rights to use a certain copyright object are granted are very
diverse, which is explained by the peculiarities of individual objects, the scope of their
use, and the copyright holder’s policy. It is concluded that the licensed form of using
works on the Internet is an effective mechanism for ensuring the observance of the rights
of authors and other persons who own copyrights. The author came to the conclusion that
a model called Creative Commons, created by American developers, deserves attention,
the concept of which is reduced to the thesis “some rights are protected” in contrast to the
classic slogan of copyright “all rights reserved’. This model has been in place since 2002
and is a set of licenses for copyrighted works that are free for public use and provide
certain conditions necessary for copyright protection. The concept of Creative Commons
provides for a more flexible system of interaction between users and rights holders,
allowing the latter to quickly and without the assistance of lawyers determine the amount
of permission to use their works posted on the Internet. Creative Commons licenses
allow network resources with very flexible terms. Important and positive factors in this
situation are the widespread use of Creative Commons licenses and the availability of
a developed and understandable service for inexperienced users. In general, Creative
Commons licenses are a mechanism that is very actively developed and applied. Such
licenses do not conflict with the general principles of copyright and do not interfere with
the free distribution of content.
Key words: contractual forms, copyright, objects of copyright, Internet platforms.

Beryn. HopMaTuBHOTO perymioBaHHs CYCHIIBHUX BiHOCHH, HOB’S3aHHX 13 3aCTOCYBaHHSIM
BINBHUX IyOIiUHUX JILeH31l U1 BUKOPUCTaHHS TBOPIB y Mepexi IHTepHeT, HeMa He nuiie B YkpaiHi,
CyA0BA NPAaKTHKA TAKUX Kpa’l’H sk benbrig, Himeuuuna, Hinepnanau, I3pains, Icnanis, noctynoso Bu-
3Ha€ BUIbHI IyOuiyHi nilensii pkepenamu npasa [1].

HanspquunOIo i HAHNOWMPCHIIIOW (OPMOKO 1OrOBIPHOTO BHKOPHCTAHHS TBOPIB y Mepeki
IarepHer € nminensiitHa. Harenep y cBiti € 6e37i4 pi3HOBHIIB TaKuX JIIEH31H 3aJeKHO BiA MpeaMeTa,
00’ekTa, cep JileH3yBaHHS.

SIK BITYUM3HSIHE 3aKOHOJABCTBO, TAaK 1 3aKOHOAABCTBO OUIBILOCTI JEpKaB HE BU3HAYAKOThH YiT-
KOTO 3MICTY, CTPYKTYpH Ta (OpMHU (JIHIIE BKa3y€eThCs, 110 BOHA Ma€e OyTH MUCHMOBOIO) JIIIEH31HHOTO
JIOTOBOPY, L0 3aJUIIAE CTOpoHaM cBoboxy gorosopy. Moo dopmu minensiit y mepexi Inreprer B
VkpaiHi, 41 He HAHIPOOIEMHINIMM ITHTaHHSIM € 000B’SI3KOBICTH MUCEMOBOI (DOPMH JOTOBOPIB IMIONO
PO3MOPSDKEHHS] MAiTHOBUM ITPaBaMH 1HTEJIEKTyalIbHOI BlTacHOCTI. Hacnifkom HenonepkaHHS THCHMO-
BT hopMH € HikueMHICTb TipaBounHy (4. 2 ct. 1107 [{usineHoro koaekcy (nami — LK) Ykpaiun). ITpore
HUHI IIHCHMOBI JOTOBOPH IOAO PO3HNOPSIKEHHS MalilHOBUMH NpaBaMH Ha TBOPH B Mepexi [HTepHeT
3a3BUYAll HE YKJIaJaloThes, XOua KOXKHOTO JHS YKJIAIaloThes JILEH31HHI 10oroBopu 0e3 moaepskaHHS
IHCEMOBOI (pOPMH, SIKi HAKTHYHO JIOTh.

Tomy sist Ykpainu 1ikasuM Mae OyTH T0CBIJ €BPONCHCHKUX KpaiH y il cq)epl JULSL 3MEHIIEHHS
KIIBKOCTI OPYLICHb i CHPUSHHS BUKOPUCTAHHIO YKPAiHCHKUM HACEICHHSIM JILICH31{HOrO KOHTEHTY.

3a3HaveHa TeMaruka BUcBiTIeHa y nparpsix: K.H. Aunenkosa, b.C. AutimonoBa, H.I1. Baamxku,
A.O. Topnona, M.JI. [TroBepnya, C.I. 3aiimoBcbkoro, O.B. Iesini, O.C. lIodde, SI.A. KanropoBuua,
A.A. Kerpaps, A.B. Kupunwok, JI.A. Konresa, F0.B. Onekcanapiiicekoro, A.B. [TankeBuua, B.C. Tle-
tpenka, O.0. [Munenka, K.I1. [To6enonocuesa, C.B. Pesuuuenka, O.I1. Cepreesa, B.I. CepeGpoBcbko-
ro, FO.}O. Cumonsn, B.1. Cinaiicekoro, I.O. Cnsanesoi, B./l. Cnacosuua, P.O. Credanuyka, L.I. Ta-
6amrHixoBa, I[.O. YmpsHOBOI, A.®D. denopina, €.0. Xapuronosa, O.1. Xapuronosoi, C.A. YepHHIIOBOI,
I.®. [lepmenesuua, P.b. Hlumku, O.0. lIredan Ta inmmx. [Ipote momupeHi momsaun Ha 00’ €KTH
aBTOPCHKOTO TIpaBa € JOCHTh PI3HOMAHITHUMH, OUIBIIICTh 13 HUX, MO CYTi, € MPOTOBKECHHAM (PO3BHT-
KOM) THX JYMOK, IO ICHYIOTh y IIMBIJTICTUYHIN TeOpii 111010 00’ €KTIB UBLILHOTO TpaBa. 30KpeMa, Ta-
KHAMH 00’ €KTaMU MPOIIOHYETHCS PO3YMITH: aK1ii, cami Cy0’eKTHBHI IIpaBa, MalfHOBi Oara, IOBEIIHKY 1X
Y4acHHKIB (aKI[IOHEPiB) MO0 31iCHEHHS CBOIX MpaB Ta 000B’sI3KiB, il Cy0’€KTiB IIMBUILHO BIIHOCHH
Tomo. BoaHouac Maiixe BCi AyMKU MalOTh HEIOIKH, a iHKOJIM 1 BHYTPIIIHI CyNEpEYHOCTI.
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IMocTaHoBKa 3aBAaHHsA. METOIO CTAaTTI € aHAIIi3 AOTOBIpHUX (HOPM PO3MOPSKCHHS MTPaBaMu
Ha 00’ €KTH aBTOPCHKOTO MpaBa Ha npukiaaax YouTube Ta iHIIMX oHnaiH-mar¢GopM. 3aBIaHHIM CTATTi
€ 3’CYBaHHS CyTHOCTI JJOTOBIpHUX (OPM PO3MOPSKEHHS IpaBaMU Ha 00’ €KTH aBTOPCHKOTO TpaBa Ha
npukiaaax YouTube Ta iHIIKMX OHJIAWH-IIIATGOPM.

VY crarTi Beple MPOBEACHO aHai3 JOTOBIPHUX (OPM PO3LOPSIXKECHHS IMpaBaMU Ha 00’ €KTH
aBTOPCHKOTO ITpaBa Ha MpuKIagax YouTube Ta iHIINX oHIadH-TIaTd)OpM.

Pesynbpraty JOCTiIKEHHs. YMOBH JIIIEH31H, 32 SKUMH HaJalOThCs ITpaBa Ha BUKOPUCTAHHS I1EB-
HOTO 00’€KTa aBTOPCHKOTO TIpaBa, IyXKe Pi3HOMAHITHI, 10 3yMOBIIOETHCS OCOOJIMBOCTSIMH OKPEMHX
00’€eKTiB, chepr iX BUKOPUCTAHHS, TIOJIITHKOK MPABOBOJIOIUIBIS TOIIO. PO3KPUTTS MUTAHHS IIOAO JIi-
IIeH3yBaHHS TBOPIB y Mepexi InTepHeT noTpelye BpaXyBaHHSI 0COONIUBOCTEN OKpPEMHX 00’ €KTIB aBTOP-
CBKOT'O TpaBa, TOMY Hajaii OyJe cXxapaKTepu30BaHO Pi3HI MOZEII JIIEH3yBaHHs, 3Ba)Kal0uu Ha CIIeIH-
(biky okpeMHX 00’€KTiB aBTOPCHKOI'O IIpaBa, 110 PO3MILIYIOThCS B Mepexi IHTepHeT.

VY cBiti icHye 0e3iiy Monenell OHNAMH-TIIIEH3yBaHHS JIITEPaTypHUX TBOPIB, SIKi TAKOXK BHKO-
pHUCTOBYIOTBCS B YKpaiHi. [lepemyciM BapTO 3BepHYTH yBary Ha OHJIAWH-TDIATGOPMH, SKi HANAKOTH J10-
CTYII IO pI3HOMaHITHUX MyOIiKalliii, aje 00OMEXYHOTh HOTO IILJIO HU3KOK BUHSATKIB 1 yMOB. Lle, Harnpu-
knan, Blackwell Publishing — onnaiin-mnargopma, 1110 Mae Taki 0COOIUBOCTI:

— Marepiai, skuil po3MileHuil Ha i nnardopmi, He Moxe OyTH HamaHUH i3 KOMEpLiHHOIO
METOI0 TpeTii 0cobi abo omybnikoBaHuii 6e3 nucrMoBoi 3ronu Blackwell;

— Yy pas3i HermpaBOMIPHOTO BUKOPHCTaHHS KOHTEHTY, 3aBaHTaXXEHHs Oe3 JineH3ii BigOyBaeTbcs
OJIOKYyBaHH JOCTYITy 10 BeOcaiTy;

— KOHTEHT, 110 MICTHTHCS Ha Lil miardopmi, MOKEe BUKOPHCTOBYBATHCh CYTO 0€3 METH OTPH-
MaHHS PUOYTKY Y 3B’sI3Ky 3 HOrO BUKOPHCTAHHSIM;

— JUTS PO3MOBCIOKEHHS Ta MEPECUIIaHHS 3a JIOTIOMOTOI0 eJIEKTPOHHOT NOIITH MyOITiKalii Heoo-
xizHa 000B’s13K0Ba nornepeans 3roaa Bin Blackwell Publishing.

Bararo npyKoBaHHX NEPiOTMYHUX BUJIaHb, )KYPHAJIB TOIIO MAIOTh OHJIAHH-BepCii, BHKOPHUCTAH-
HS SIKHX JIO3BOJIIETHCS JIMIIE 32 MEBHUX yMOB. YacTo KOPHCTyBadaM HO3BOJSETHECS BHKOPHCTOBYBAaTH
OHJIAHH-KOHTEHT JIMIIEe B OCOOMCTUX LUIAX 1 3aBaHTa)KyBaTH B IaM’sITh KOMIT'IOTepa Y 1HIIOTO HPH-
cTporo. Y TakoMy pasi 30epexeHHs] B poOouiii mam’sTi KOMIT'I0Tepa T03BONISETHCS, SIKIIO 3aBaHTaXKe-
HUIl Marepiaj BUKOPUCTOBYETBCS BHKIIOUHO JUIsI OCOOMCTHX IiyieH i 0e3 komepiiiHoi MeTH. MoKyTh
iCHyBaTH BUHSTKH, 110 03BOJISIOTH BiATBOPIOBATH 3 BeOCAlTy KOHTEHT Ul iHdopMariiiHoi MeTH, ane
32 YMOBH 3a3Ha4€Hb [IPAaBOBOIOLIBLIS.

Honyusiproto B €sporeiicbkomy Cotosi € mozens ninensysanns Managing IP, ocoGmusictio
SIKOT € PI3HOMaHITHICTb CIIOCOOIB YKIIaAaHHs! JOTOBOPIB, yMOBH OTPUMAHHs JOCTYIly 110 BeOCaiTy, Ha-
SIBHICTD HECTAHJAPTHHUX CHCTEM YIPaBIiHHSI IH(POBUMH ITPaBaMU Ta TEXHIYHUX 3aCO0IB 3aXUCTY, IO
nepeOyBaroTh MiJ] TPOTEKTOPATOM PI3HUX KpaiH, a TAKOXK ypaxXyBaHHS MicCLis TPOKUBaHHs Pi3HUX KO-
pucryBauis [2].

Icnye BennuesHa KinbKicTbh BeOpecypciB, sIki HaJal0Th 3MOTY KOPUCTyBauaM MPOCIIyXOBYBaTH,
3aBaHTA)XKyBaTH W {HIINM CIIOCOOOM BHKOPHCTOBYBATH MY3HYHHUI KOHTCHT, 10 PO3MIIICHUH y Mepexi
Inreprer. He3Baxaroun Ha pi3HOMAHITHICTH MOJENEH TiNEH3yBaHHS My3HYHUX TBOPIB, BOHH MaroTh
CXOXi YMOBH HaJIaHHS TIpaBa BUKOPHUCTAHHS TBOPIB, ajie BIAPI3HAIOTHCS CIIOCOOAMH YKIIaJaHHsI JTilleH-
31, yMOBaMH OTPHUMAaHHS JTOCTYITy IO BeOCAlTy TOIIO.

OpnHiero 3 HAMOLIBIIKMX Y CBITI TIATGOPM MPOAAKY My3HUHHX TBOPIB Y UPpOoBOMY (opmaTi €
eMusic. Y pa3i BUKOPHCTaHHS My3UYHOTO KOHTEHTY 3a JIOIIOMOTOI0 BKa3aHOI MIaTGopMu KOPUCTYBa-
9YaM He MOXKHA HaJlaBaTH / liepeAaBaTi OTPUMaHHMil IU(POBUIA IPUMIPHUK MY3HYHOTO TBOPY Oy/Ib-sIKiii
TpeTiil 0co0i, ane K03BONAETHCS 3A1HCHIOBATH KOl BUKIIFOYHO JUIsL 0COOUCTOro BUKOpucTaHHa. O6Me-
XKEHHS, sKi BU3HAUCHI B JIIeH3ii, 3a00pOHIOTs Oyab-aKi Jii 1010 MaTepiaiB, OB S3aHUX i3 HOCIY-
010, SIKi MOPYIIYIOTh aBTOPCHKI MpaBa TpeTix 0ci6. [ToaiOHOT MieH3i1HHOT MOMITHKH JOTPUMYEThCS 1
KOHKYpEeHT eMusic — cepBic MOTOKOBOTO MPOCITyXOBYBaHHS My3uku Apple Music.

OxpiM yxKe 3a3HaueHHX MojeneH, icHywoTh 1 Starzik’s music, Sony Connect, Tiscali Music
Downloads, Magnatune, EMI Music To1mo.

B yMOBax TEXHOJIOTIYHOTO MPOrpecy AyxkKe YacTo Ma€ MiClie CHTYyaLlis, 3a KO KOPHCTyBadi Me-
pexi IHTepHeT OTPUMYIOTH IOCTYII 10 OHJIaMH-NIepenIsay aylioBi3yalbHUX TBOPIB (KIHO(LIbMIB TOLIO)
1Ie 10 BUXOAY 1X Ha eKpaHaxX KiHOTeaTpiB, IO, Y CBOIO YepTy, CIPHUHMHSE MUTIbIHOHHI 30MTKH IS IIPaBO-
BOJIOIIBINIB. Y TaKOMY pa3i MaroTh MICIIe MMOPYIICHHS aBTOPCHKUX MPaB, TPOTE MPHUTATHYTH A0 BijIO-
BiJIQJILHOCTI TIOPYIIHHKIB JIy’KE BAXKKO.

VY ¢BiTi po3po0IieHi i PyHKIIIOHYIOTh COTHI MOJIEJIEH JTilIEH3yBaHHs ay/liOBi3yalbHOI MPOAYKIIT
B Mepexi IHTepHeT, yMOBH SIKHX CIPSMOBAaHI HAa 3a0XOUCHHS KOPHCTYBadiB BUKOPHCTOBYBATH JIILCH-
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31HHMI KOHTEHT. 3arajaoM MoJeli JileH3yBaHHS ayAiOBi3yaJbHUX TBOPIB € MOAIOHUMH OHA O ORHOI,
MaloTh CXOXKI YMOBHU ILOZI0 HAJIaHHS IIpaBa Ha BUKOPUCTaHHS TBOPIB, alie BiAPI3HAIOTbCA criocobamu
YKJIaJJeHHs JIIIIeH31H, yMOBaMHU OTPUMaHHS JOCTYITy 10 BeOCaNTiB, JIe pO3MIIICHUH KOHTESHT, XapaKTepH-
3YIOTBCS PI3HUMH CUCTEMaMH YIIPaBIiHHS MpaBaMu Ha MUPPOBI MPUMIPHUKH ay/i0Bi3yaabHUX TBOPIB.

B ymoBax indopmaniiHux Tpanchopmaliiil y CyCcrisibCTBI aKTyaaIbHUM € MTUTAHHS JTIIIeH3yBaHHS
MPOTPaMHOTO 3a0e3MeUeHHs K HEBiJ €MHOI CKJIa0BOI YAaCTHHM KOYKHOTO KOMII I0Tepa i iHIINX eJek-
TPOHHUX IPUCTPOIB.

IHOA1 MOXYTh BUKOPHCTOBYBATHCh CTAHAApTU cepTUdikariii, 1o po3polieHi B Mexax iHilia-
tuBu Open Source. Ille ogauM criocoboM JinieH3yBanHs nporpaMHoro 3abesnedeHHs € GNU General
Public License — oqHa 3 HalNOMy/IAPHIIINX JIILEH31H HA BUIbHE NIPOrpaMHe 3a0€31eUEHHs, METOIO AKOI
€ HaJlaHHs KOPUCTYBA4YeBi MIPaB Ha KOMIIOBAaHHS, 3MiHY i pPO3MOBCIOKEHHSI TPOTrpaMH Ta 3000B’s13aHb,
3TiIHO 3 SKMMH KOPUCTYBa4i BCIX MOXiJHHUX BiJ HEl mporpaM Tex OTPUMAIOTH 11i TIpaBa.

Po3BuTOK IM(POBOTO CEPEIOBUINA CTAB TIEPEIYMOBOIO TOTO, 1[0 KOPUCTYBa4Yl MOXKYTh OyTH aB-
Topamu 1 HaBmaky. [TomyIApHOIO MOIEIUIIO JIEH3YBaHHS y CBIiTi € TaKOX JIILEH31i Ha BiKpUTE MPO-
rpaMHe 3a0e3MeyYeHHs, sIKi 3aCHOBaHi Ha TaKUX NPUHIIMIIAX, SK: MOXIINBICTh KOPUCTYBauiB BUKOPUCTO-
BYBATH IpOTrpaMHe 3a0e3MedeHHs 11 Oy/b-SKUX IijIeif, BHOCHTH 3MiHH O HHOTO Ta PO3MOBCIOUKYBATH
fioro 6e3 3romu mpaBoBonoxuTsI. [IpoTe Ha KOpHCTYBada MOXKYTh HAKJIAJaTHCh U IEBHI 0OOB’SI3KH.
Tak, HanpuKIIaz, 32 yMoBaMH 3aranbHoi myOiynoi sinensii (GPL) kopuctyBad, y pa3i BHECEHHs 3MiH
IO TIporpamu, 3000B’I3aHUIN HAIaTH BIJKPUTHHA IOCTYI 10 BHXiZHOTO Koay. MeTa Takoi Momeni Ji-
LIEH3yBaHHs — Oe3MepepBHUI PO3BUTOK 1 BIOCKOHAJICHHS MIPOrpaMHOro 3abe3nedeHHs. [ akTHBHOTO
BIIPOBAUKEHHS Takoi Moziei JileH3yBaHHs OpraHizallisi eKOHOMIUYHOTO CIiBPOOITHULITBA Ta PO3BUTKY
(MiXHapoJHa OpraHi3alis, sika HaJlae peKOMEeHJallil 00 MOKPAIIEHHs COLialbHO-€KOHOMIUHOI cde-
pH, 30KpeMa, chepu IHTEIEeKTyalbHOI BIACHOCTI) pOo3po0isie pi3Hi MOAeNi paBuUll JIilleH3yBaHHs, 110
BIZIPI3HSIOTHCS BiJl THX, SIKi BUKOPHCTOBYIOTh 3a3BHYall pO3POOHUKH MPOTPAMHOTO 3a0€3MeYeHHSL.

BinpHe nporpaMHe 3a0e3MedeHHs] Halae po3pOoOHHKAM 1 KOPUCTyBa4aM MOKJIMBICTh BUTBHOTO
BUKOPHUCTAHHS MPOTPaM, a caMe MOXKJIUBICTh OTPUMYBATH AOCTYII 0 BUXiJHOTO KOIy IPOrpaMu, BHO-
CUTH 3MiHH JI0 HOTO, YIOCKOHAJIFOBATH HOT0 Ta PO3MOBCIOIKYBATH 3MiHEHI Bepcii 6e3 monepeaHboro
Y3TOJKEHHS 13 TPaBOBOJIOAUIBIIEM 1 6€3 BUIJIATH HIOMy BUHArOpoOau.

Mozenb BiIBHOTO BUKOPHCTAHHS MPOTPAMHOIO 3a0€3IIEUCHHS YaCTO 3aCTOCOBYEThCS i 10 IH-
mux 00’ €KTIB aBTOPCHKOTO MpaBa, HATIPUKIA JI0 BlI[KpI/ITOI‘O KOHTEHTY a00 CyCHITBHOTO HAJOAHHS.

B €spomneiicekomy Cor031 YMOBH TaKuX JIIEH3iT pO3pOOIITIOTECS i3 BpaxXyBaHHIM JIMpeKTHBH
«IIpo mpaBoBy OXOpPOHY KOMIT FOTEpPHHUX Tporpamy» Bix 14 Tpasus 1991 p. Ne 91/250/€EC [3] ta Jupek-
TnBH «IIpo rapMoHi3aIlito OKpEMHX aCIeKTiB aBTOPCHKOTO MPaBa Ta CYMIKHHUX MPaB B iHopMallitHOMY
cycminbeTBi» Bif 22 Tpasus 2001 p. Ne 2001/29/€C [4].

[HOAI y BiNBHUX JIILEH315X OOMEXKEHHS € JIy)Ke He3HAYHUMH (BUMOT'a TIOCUIJIATHCh Ha TIEPBICHUX
PO3pOoOHMKIB Ta 30epiraTé BiKPUTICTb y pa3i IOJAJbIIOro NOMUpPEHHsl MoaudikoBaHOi mporpamu),
a 1HOAI HAaBMAKU — JO3BOJAETHCS MOIIMPIOBATH HMPOTPaMHE 3a0e3MEeUeHHS JIMIIE Pa3oM i3 BHXiTHUM
KOJIOM 1 TEKCTOM JIiIleH311, HE BHOCSYM 3MIiHHU 70 Hel.

[TpobnemMoro, 10 BUHUKAE i 4aC 3aCTOCYBaHHS MOJENI BUILHOTO JILIEH3YBaHHS, € BiMOBa
KOpHCTYBaua pO3MOBCIOIXKYBaTH 200 pOOUTH JTOCTYITHAM 3MiHEHHH KoJI, 110 € ymoBoto GPL. Orxe, Bu-
KOPUCTaHHS POrpaMHOro 3a0e3medeHHs 3 nopyieHHsIM yMoB GPL € mopymeHHsIM aBTOPCHKOTO IpaBa,
110 € MiJACTaBOIO JJISl CYJOBOTO 3aXUCTY.

MoskHa BUAUIMTH 3arajibHi 03HaKH i oco0auBocTi ainensii Creative Commons:

— HE BIMAararTh YKJIaJaHHs THCHMOBOTO JOTOBOPY MiXK IPaBOBJIACHUKOM 1 KOPHCTYBaueM TBO-
Py, @ TaKOXK Oy/b-SIKOT peecTparii;

— [OYaTOK BUKOPUCTAHHS TBOpY 3a Jinensieto Creative Commons po3nIsAaeThes K KOHKIIIO-
JICHTHA [,

— sinensii Creative Commons cIpsiMOBaHi Ha BUHUKHEHHS IIPaBOBiHOCHH 1100 00’ €KTIB aB-
TOPCHKOTO 1 CyMIXKHUX TpaB MK MPAaBOBJIACHUKOM Ta MIMPOKUM KoJoM ocib. OTxe, MOXKHA BiTHECTH
X O HEBUKIIOYHUX JIINCH3IH, SKi He BUKIIOYAIOTh MOMXIIUBOCTI BUKOPHCTAHHS JillEH31apoM 00’ €KTa
MpaBa IHTEJICKTyaJbHOT BIACHOCTI Ta BHJAYl HUM IHIIMM OCO0aM JIIICH31i HAa BUKOPUCTAHHS I[HOTO
00’exTa y BU3Ha4eHii cdepi [5];

— TaKi JIileH31T CKJIaalThCs 13 TPHOX PIBHIB: NEPIINH — OPUIUYHUI TEKCT JIICH3IT; Ipyruit —
KOPOTKUH BUKJIa[, 3pyYHUH JOBIAHUK AT JIileH31apiB 1 JTilleH3iaTiB, IKUH y3araabHIOE i BUpaxae AesKi
HAWBAXKIIMBILI YMOBH; TPETiii PIBeHb JILCH31i CTBOPEHO JUIS PO3II3HABAHHS KOMII'IOTEPHAMH IIPOrpa-
MaMH (BiJ MOLIYKOBHX CHCTeM J0 O(iCHHX Iporpam i 3aco0iB /Ul pefaryBaHHs My3UKH, W10 Bijirpa-
I0Th BEJTUKY POJIb Y CTBOPEHHI, KOIIIOBaHHI, BUBYCHHI I PO3IOBCIOMXKEHHI TBOPIB).
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BucnoBku. Ha ymoBax Creative Commons HaJla€ThCsl JO3B1J1 HA BAKOPUCTAHHS, CEPeJl 1HILOTO,
ajie He 00MEXYIOUHCh, TAKUX TBOPIB, sK: IPoeKTH Gonay Bikinenis, BikinoBunu, Matepianu [Ty6niunoi
HaykoBoi 0i0miorexn (Public Library of Science), My3uka 3 apxiBy Jamendo, Korcniektn Maccauaycer-
CBKOTO TEXHOJIOTIYHOTO iHCTUTYTY TOLIO.

OTxe, nineH3iiiHa popMa BUKOPUCTAHHS TBOPIB B Mepeki [HTepHET € e()eKTUBHUM MEXaHi3MOM
3a0e3MeyeHHs JOTPUMAaHHS TIpaB aBTOPIB Ta IHIIMX OCIO, SKUM HaJie)KaTh aBTOPCBHKI MpaBa, a TaKOK
MEXaHI3MOM, SIKUH JT03BOJIAE YTPUMATH OajlaHC IHTEPECiB KOPUCTYBAYiB Ta MPABOBOJIOALIBIIIB.

IepcrekTHBHUMH HapSIMaMH HOAJbIINX HAyKOBHX HOCIIPKCHb BAPTO BU3HAYUTH BUPOOIICH-
HSl HAyKOBUX IPOMNO3UIIN Ta peKkoMeHJalili CTOCOBHO ONTUMi3alii MOJIOXKEHb YMHHOTO 3aKOHOIAB-
cTBa YKpalHU 3 MUTaHb (HOPMHU POMOPSHKCHHS IpaBaMH Ha 00’€KTH aBTOPCHKOTO IIpaBa Ha IHIIHX
OHJIaHH-TITaThOopMax.
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MPABO HA IM’SI ®I3UYHOI OCObM: IUBLJIbHO-TPABOBUIA
TA MOPAJIBHUU ACIIEKTH

THE RIGHT TO THE NAME OF AN INDIVIDUAL: CIVIL AND MORAL ASPECTS

CrarTs mpUCBSYEHA aHANII3y O0COOMCTOro HeMaHOBOTO mpaBa (i3uuHOI 0coOHM Ha
iM’st. Y CTaTTi HAAEThCS XapaKTePUCTHUKA IMEHI SIK SBHUINA, 10 3a0e3Meuye ColliabHe
OyTTs1 0COOMCTOCTI, HABEACHI JIyMKH IIOJI0 POJIi IMEHI B KUTTI JIFOJAMHHU.

VY po0oTi mpoBeneHuid aHai3 0COOMCTOrO HEMAaWHOBOTO MpaBa Ha iM’s (i3udHOl
0co0H Kpi3b NPU3MY IPABOBUX HOPM, IPUHLUITY PO3yMHOCTI Ta Mopaii. Y cTari Haro-
JIOLIYETHCS Ha BAXKJIMBOCTI JOCIIKEHOTO TIpaBa Uil Cy4acHOI JIFOIMUHK Ta Hebe3mel,
110 MOXKYTh CTAHOBHUTH JTUBHI Ta 0e3r1y3/i iMeHa.

ABTOpH JOCIHIIKYIOTh IOPUANYHY IPUPOAY MpaBa Ha iM’sl, 3BEPTAIOYHCH 10 YHHHO-
rO YKpaiHCHKOTO 3aKOHOJABCTBA, aHAJi3 HOPM MpaBa JO3BOJSE 3pOOUTH BUCHOBOK, IO
KOXHa 0co0a Ma€ MpaBo Ha iM’s1, a TAKOXK, 110 OCOOIUBO BaXKIIUBO B I[bOMY JIOCIIIXKEHHI,
IpaBo i 000B’ 30K 11070 HAJaHHS iIMEHi HOBOHAPOMXKEHIH TUTHHI, 32 3arajbHUM IIPaBHU-
JIOM, HaJIa€ThCs OaThbKaM.
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OHAJILHOTO IOPHIUYHOTO YHIBepcHTEeTY iMeHi SIpociaBa Mynporo)
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Y poboTi 3BepTaeThcs yBara Ha mpoOiemy IJIKOBUTOI cBOOOIM OarbKiB y BHOO-
pi iMEH AiTSM, sIKa iHKONM MOXE MaTH 3ryOHMI XapakTep. ABTOPU HarojollyloTh, IO
6arbkiB Tpeba oOMexuTd y BUOOpi 6e3rIy3nux i 00pa3nuBUX iMEH BiANOBIIHUM HOP-
MAaTHBHO-IIPABOBHM aKTOM. Y CTarTi BKa3yeThCs Ha HEOCKOHAIICTh YKPATHCHKOTO 3aK0-
HOJIABCTBA, SIKE, Ha BiIMiHY Bi/l 3aKOPIOHHUX 3pa3KiB, HE MICTHTh )KOJHOT 3200pOHU UK
MpaBUJIa MO0 HAJIAaHHS IMEHI TUTHHI.

PoGoTa MicTUTh NOCHIIaHHS HA TyMKH HayKOBIIB, 1110 JAETAJIBHO JOCIIIKYBAIN I10-
CTaBJIEHE MUTAaHHA. ABTOpPAaMM HArojoIIeHO, 10 B JOKTPUHI HE iCHY€ €IMHOI MO3MLil
11070 IIpaBa Ha iM’g Ta HEOOXIJHOCTI H10ro 4acTKOBOTO OOMEXKEHHS. 3BEpTa€ThCs yBara
Ha TIPUKJIAIH OOMEKESHHS TaKOTO IpaBa B 3aKOPJOHHUX KpaiHaX, JAesKi 3 SIKHX MiCTSITh
«JOPHUIA CITCOK» IMEH a00 BCTAHOBIICHI 3aKOHOM TIPABUIIA, BUKIIFOYHO 32 SIKUMH OaTbKU
MOXYTh JaBaTH iM’SI TUTHHI.

Jlns imrocTpaliii BaXKIIMBOCTI MpaBa Ha iM’st Ta HEOOX1THOCTI TOTPUMAaHHSI IPUHIIHITY
PO3YMHOCTI Miji Yyac Horo BUOOPY y CTATTI HaJAaHO MPUKIAL i3 pillleHHs! €BPONEHCHKOro
CyIy 3 IIpaB JIIOIUHY, Y IKOMY OCTaHHIl BU3HaB, 1110 3a00pOHa JIepKaBHUMH OpraHaMu
Ha3MBaTH 0co0y 0E3NTy3MM iM’sIM He MOPYIIye IPAaBO Ha IPUBATHE KHUTTS.

ABTOpHU HaTOJIOIYIOTH Ha HEOOXIJHOCTI IMONANBIIOTO JOCTIPKEHHS IIbOTO MUTAHHS
JIOKTPHHOIO B aCIEKTI CTBOPCHHS TPaBUI YU 3a00pOH MO0 iMeH (i3HUHHUX 0Ci0, sKi
MOXHa OyJie TIOKJIACTH B OCHOBY MailOyTHBOTO 3aKOHY YH IiJJ3aKOHHOTO aKTa.

Knrwwuoegi cnosa: npaso Ha im’s, Hematinogi npasa, bamvku, 6e321y30i ma oopaziusi
iMeHa, NPUHYUN po3yMHOCMII.

The article is devoted to the analysis of the personal non-property right of an indi-
vidual to a name. The article describes the name as a phenomenon that ensures the social
existence of the individual, gives ideas about the role of the name in human life.

The paper analyzes the personal non-property right in the name of an individual
through the prism of legal norms, the principle of reasonableness and morality. The ar-
ticle emphasizes the importance of the studied law for modern man and the dangers that
can be strange and absurd names.

The authors study the legal nature of the right to a name, referring to the current
Ukrainian legislation, the analysis of the law allows us to conclude that every person has
the right to a name, and what is especially important in this study: the right and obligation
to provide the name of the newborn child, as a general rule, is given to the parents.

The paper draws attention to the problem of complete freedom of parents in choosing
names for children, which can sometimes be quite detrimental. The authors emphasize
that parents should be limited in the choice of meaningless and offensive names by the
relevant legal act. The article points out the imperfection of the Ukrainian legislation,
which, unlike foreign models, does not contain any prohibitions or rules on naming a child.

The work contains references to the opinions of scientists who have studied the ques-
tion in detail. The authors emphasize that there is no single position in the doctrine on the
right to a name and the need for its partial restriction. Attention is drawn to examples of
restrictions on such a right in foreign countries, some of which contain a “black list” of
names or statutory rules only by which parents can name a child.

To illustrate the importance of the right to a name and the need to respect the princi-
ple of reasonableness in its choice, the article provides an example from the decision of
the European Court of Human Rights, which recognized that the prohibition of public
authorities to call a person a meaningless name does not violate the right to privacy .

The authors emphasize the need for further study of this issue by doctrine in terms of
creating rules or prohibitions on the names of individuals, which can be used as a basis
for a future law or bylaw.

Key words: right to name, inalienable rights, parents, stupid and offensive names,
principle of reasonableness.

Beryn. IIpaBo Ha iM’st hisnuHOi 0coOu HaOyBae Bce OiBLIOTO 3HAYEHHS B Cy4acHOMY CBITi,
4acTO BOHO CTa€ OCHOBOKO OCOOHMCTOro OpeHIy, 3a SIKMM 0C00a CTae 3HAMEHUTOIO, a 1HOJI — IPUBO-
JIOM JIJIsl HacMiIoK, o0pa3 Tta nuckpuMiHanii. KinbKicTh Jtozel 13 He3BHYalHUMHU iMEHaMH 3pPOCTaE,
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Lusinvre npaso i yusinvHuil npoyec; cimetine NPAso; MiNHAPOOHe npusamte npaso

TaKuil BUSB TBOPUOCTi OAaThKiB >KOXHMM YHHOM HE OOMEXXYETHCS B Hallliil JeprkaBi, a TOMy Ha3BaTH
HOBOHAPOXKEHOro 3eIeHChKUM a00 CMITHMKOM — LIIJIKOM 3aKOHHO. IIpHHIMIT PO3YMHOCTI HE MOXe
BIUIUBATH HA JUCIO3UTUBHICTH y BUOOpPI OaThbkaMu iME€Hi, a TOMY KiJbKiCTb 3MiHM O€3IIy3AuX iMeH
Ha 3arajJbHONPUIHATI MICNs TOCATHEHHS 0CO0aMH BiIIIOBITHOTO BiKy Bpakae. [loctae mUTaHHS PO
JIOLITBHICTH OOMEKEeHHs mpaBa (i3uvHOT 0cOOU Ha iM s B aCTeKTi 3a00pOHU OaThkaM JlaBaTH Oe3rITy3.i
iMEHa BITaCHHUM JTSM.

ITocranoBka 3aBnaHHs. METOIO CTAaTTi € aHaNi3 HUBIILHO-NPABOBOTO Ta MOPAJIBHOIO aCIEKTIB
HEeMaiHOBOro Ipasa Gi3uyHOI 0co0H Ha iM’s 3 ONIAAY Ha 3pOCTAHHS KUIBKOCTI «IUBHUX» IMEH y IEMO-
rpadiyHOMY peecTpi Halloi Jep>KaBU.

JocniaxeHHI0 IpobaeMu IIpaBa Ha iM’s IPUCBAYEHUI 3HAaUHUN HayKOBUI TOPOOOK TaKUX yde-
HuX, sk: P.O. Credanuyk, O.0. Py3akosa, C.O. Cuinuenko, .. Codinceka, JI.B. JIagoukina.

Pesynbraru gociimkeHHs. IM’s TFOAMHYU ICHYE CTUTBKH, CKIIBKH i caMe JIFOICTBO, BOHO BHHHU-
KJI0, 1100 iHAMBIqyanizyBatu 0coOy, BAOKPEMHUTH ii BiJ 1HIIMX, MIOKa3aTu il CTATyC YW MPU3HAYCHHS
B KOHKPETHOMY CyCIIBCTBI. Ponb Ta mpu3Ha4eHHS iMeHI IPOTATOM yciel icTopii iCHyBaHHS JIIOICTBA
3aJIMIIANUCS TOAIOHMMY, KpiM BUIA/IKIB, KOJIU Ha IIEBHUX iCTOPUYHUX eTallax iMeHa BitoOpakanu mpo-
¢ecii un pemecna. I3 mIMHOM uacy iM’s TpaHC(OpMyBaIOCs B IIOCh HabaraTo OLIbIIE, aHDK IPOCTO
CJIOBO, BOHO CTaJIO 3a0€3IeuyBaTH CoLiabHe OyTTS 0COOH.

Mona Ha iMeHa IIBUIKOIUIMHHA Ta 3aJISKHUTh BiJl NP KaBH, TPAIUIIN Ta €IIOXH, OHAK HaTeIep
y0auaeThCsl CUTYaIlis, 3a SKOi 0AaTbKU 3JIOBKUBAIOTH MPABOM 00paTH CBOTH JUTHHI iM’sl, HA3UBAIOTh il
SnykoBuueM, AlioHom Tomio. [Tocrae muTaHHS MPO HEOOXIAHICTH AOCHIKEHHS PI3HUX aCIEKTIB Mpa-
Ba Ha iM’4 Ta 3°sCyBaHHS JOLUUIBHOCTI OOMEXCHHS NpaBa 6aTbkiB 00MpaTH AIiTSAM Taki iMeHa.

Bapro posnouary i3 IpaBOBOrO peryioBaHHS 1boro nutaxus. [IpaBo Ha iM’s € ocoOucTuM
HeMaifHOBHM IpaBoM (i3udHOT ocodu. Biamoigno a0 ct. 294 L{uBiabHOrO Kozekey Ykpainu (mami —
LKY), diznuna ocoda Mae mpaBo Ha iM’s. DizndHa ocoda Mae MpaBo Ha TPAHCKPHOOBAaHWIA 3amuc ii
Mpi3BHILA 1 IMEHI BiMOBITHO 10 CBOET HalliOHANBHOT Tpaauilii. [{UBiNBHUIT KOJEKC po3yMie iM s SIK Cy-
KYIHICTh TPhOX YaCTHH: BJIACHOTO IMEHI, Mpi3BHIIA Ta 0 0aThKoBi [1]. B acmekTi 1iboro mociimKeHHs
Hac I[IKaBUTHME caMe MPaBO Ha BJIACHE 1M’sl, HAAAHHS SIKOTO JIeJITOBAaHO OaTbKaM JUTHHU.

Bignosiguo 1o ct. 146 CiMeiiHoro xopekcy YkpaiHu iM’sl TUTUHHM BU3HAYA€ThHCS 33 3TOJ0I0
0arbKiB. IM s TUTHHHU, HAPOIKEHOT KIHKOIO, KA HE nepe6yBae y 1001, y pasi BicyTHOCTI 100po-
BITBHOTO BU3HAHHS OaTHKiBCTBA BU3HAYAETHCS MATip 10 AUTHHU. JJUTHHI MOXe OyTH 1aHO HE Oinpmre
JBOX iIMEH, SIKIO iHIIE He BHIUIMBAE 31 3BHYAI0 HAIIOHAJILHOT MEHIIWHHM, 10 SKOi HaJIeKaTh MaTH 1
(abo) 6aTLI<o. Criip Mixx 6aTbKaMH 11010 iIMEHI TUTHHUA MOXKE BHPILITYBaTHCSI OPIaHOM OIIKH Ta MiKITy-
BaHHs abo cyaom [2].

IIpaBo Ha iM’s mependaueHe B IEKIIBKOX MIKHAPOTHUX JOKyMEHTaX: y 3araibHiil Aexmaparii
npas moaunu 1948 p., Kousenuii OOH mpo mpaa qutunu 1989 p., BU3HaueHe BOHO 1 B KOHCTUTYILISAX
OaratboX JepikaB cBiTy, 30kpema, ABctpii (cT. 10 (7)), Edionii (ct. 36 (1B)), Ipmannii (ct. 40 (3.2)), ITa-
it (ct. 22), Hopgerii (cT. 6 (4)), Ioptyraunii (ct. 26 (1)), Yropumau (ct. 29 (1)) Tomo [3, c. 49].

JloKkTpHUHAIBHI MO3HMIIT IIOI0 TITyMaueHHsI, POJIi Ta BXKJIMBOCTI MpaBa Ha iM’s Bi3udHOl 0coOn
pi3HAThCA. Jlesiki BUeHI BBaXKatOTh TaKe MPaBO aOCONIOTHUM 1 TaKUM, 10 HE Tepeadadae BTpyvaHb, 1HIII
K TIEPEKOHAHI, 110 BAPTO OOMEKUTH 0AThKIB Y BUOOpI IMEHI JIUTHHU.

C.O. CrninyeHKo BBaXKa€ MpaBo Ha iM’s HE KBa3iaOCOIIOTHUM, a a0COIIOTHUM, BUXOAUTH i3 TOTO,
10 HiJ HUM BapTO. PO3YMITH [PaBOBY MOXJIHMBICTb (Di3HYHOI OCOOU: BOJIOAITH IMCHEM, 3MIHIOBATH Ta
BHKOPHCTOBYBATH HOr0 B yCiX chepax CBOET AisUIbHOCTI; BUMAraTy Bix yc1x iHImmX ocib yTpuMyBaTucs
BiJl IPOTUIPABHOIO HOTO BUKOPUCTAHHSI, BUPILIYBATH BCi IUTAHHSL, T10B’(3aHi 3 [iOr0 BUKOPHCTAHHAM
TpetiMu ocobamu [4, c. 42].

P.O. Credanuyk cTBepxKy€, 110 OpraHaM peecTpailii akTiB [UBIJIBHOTO CTaHy BapTO BiJMOB-
JATH 0aThKaM, 10 3aHAJTO MPOSIBIISIOTH CBOI (aHTa3ito y BUOOPI MaiOyTHBOro imMeHi nutuHu. Hay-
KOBELlb CTBEPIKYE, 1110 OPraH OMIKU Ta MIKIyBaHHI, a TAKOXK CyJl OBHUHHI 3BEPTaTH OKpEMy yBary Ha
0aThKiB, 1110 TOHATHCS 32 KEK30THKOIO» 1 HA3UBAKOTH JiTell Anonbsdom, lynoro, Yecamoro ben JlaneHowm,
aJDKe Taki IMeHa MOXYTh 3aIIKOJUTH iHTepecaM AUTHHHU. Y pealli3allii Takoro mpasa y TakoMy pasi, Ha
JYMKY aBTOpa, BapTO BiMOBIIATH Ha MiJCTaBi NpuHIMITY po3yMHocTi (cT. 3 IIKY) [5, c. 88].

0.0. Py3akoBa HaroJjoIye, o0 OCHOBHI MPUYUHH TOTO, YOMY OaThbKH HAa3MBAKOTh JITCH TUB-
HUMH 200 Oe3MTy3[MMHU IMEHaMH, MOJISIralTh ab0 B Oa)kaHHI BUIUIUTH AUTUHY, HAATH il SKOICh BH-
HATKOBOCTI, OIHAK i3 TAKUM ICHXOJOTi{YHMM HAaBaHTaKCHHSIM HE KOXKHA UTHHA MOXKE BIIOPATHCH, 32
CTaTUCTHUKOIO, MPUONIKU3HO 78% aiTel cTpaxJIaroTh BiJ HE3BUUaMHUX iMeH, a00 OaTbKU XOUyTh MOTi-
LIUTH CBOE CAMOIIO0CTBO, a00 MPOCTO HE 3aMUCIIOIOTHCA PO JIOMI0 JUTHHU. Tako aBTOpKa Haroyio-
IIye, o0 HeOOXiJHO PO3MEKOBYBATH MPOOIEMy BUKOPHCTAHHS B IMEHAaX CHMBOIIIB, 1[0 HE € JTITepaMH,
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HELEH3yPHUX CIIiB, 10 aOCONIOTHO HENPUILyCTUMO W OIHO3HAYHO NPHUPIKAE TUTHHY Ha CTPaXKIaHHS,
HE3BUYHICTh, HECTAHIAPTHICTh IMEH MOXE SIK CHPHSATINBO BIUTMHYTH HA JKUTTS JUTHHH, TaK i HABIIaKH
[6, c. 89].

€Bporneiicbknii cyx 3 mpas groanHu (naii — €CITJT) HeoqHOPa30BO BUCIIOBIIOBAB CBOIO MTO3HUIIIIO
[IOJ0 NMUTaHb BTPYYaHHs OPTaHiB Jep)KaBHOI BJIAaJH y IPHBATHE XHUTTS IUIIXOM 3a00pOHU Ha3MBaTH
JITEeH THM YH IHIIAM YHHOM. Jly»e IOKa30By CIpaBy y CBOeMy nociimkerHi HaBoauTh [.J[. CodiHchka.
V pimwenni €CIUI y cnpasi “Guillot v. France” (1996 p.) BcTaHOBJIEHO, L0 BTpyYaHHS JIEPKAaBH Y
[IPUBATHE Ta ciMeHHe >KUTTs OyJ0 JIEriTUMHUM i1 BiANIOBiJao iHTepecy AMTHHU. baTbku AUTHHY, Tpo-
MajsH DpaHILii, XOTLIN 3apeecTpyBaTy iM sl cBOil HOBOHapomkeHill nonsui ®nbop ae Mapi, ApMiH,
Amxens (Fleur de Marie, Armine, Angéle). baxkane aist 6aTbKiB iM’s JUTHHY € iIMEHEM JIITepaTypHOTO
nepcoHaxa HoBenu Exxena Cro «Ilapusbki Taemuuii» 1843 p. BignosifaHi opranu Jep»aBy BiIMOBH-
JIUCSI 3aPEECTPYBATH TEpIIe iM’ s IUTHHH, OCKIIBKH BOHO HE nepeadadeHe B )KOIHOMY KaJieHIapi Ta He
Bi/ITIOBi/Ia€ TpaBUIIaM HaMCaHHs 1 peecTpallii iMeH y @paniii (qutrHa — rpomajsiaka @panii). €CITT
BupimuB, xo4a cT. 8§ KonBeH1ii Moke OyTH BUKOpPHCTaHA SIK MiACTaBa AJsI IPUHHATTSA 1i€l cripaBy, ane
[IPaBO Ha II0BAry JI0 IPUBATHOTO Ta CIMEIHOr0 XKUTTH, IepeadaueHe Heto, He Oyio IMopylIeHe OpraHaMu
ny6mniynoi Bnaau ®panuii [3, c. 49-50].

baTpku movanu HajaBaTH AiTSM IUBHI iMeHa e 1o nossu Japt Beiinepa un bermena, Taka no-
BEJliHKa He 0OMEXKYEThCsI JIHMLIC HALIOK JCPIKABOKO YU {HIIMMHU TOCTPa/IAHCHKUMH. Honi6Ha curyaris
Bke BuHUKana y 20-30 pp. XX CT., KOJH AiTAM JAaBajiu iMeHa, OB’ si3aHi i3 JKOBTHEBOIO PEBOIOMIENO 1 11
BoxkasaMu (OkrsOpuna, HosiOpuna, J{aznpanepma (ckopoueHHs racia «Jla 3apaBcTByeT nepBoe mast!y),
Kim (cxopouenHs Ha3Bu oprauizauii — KomyHicTuuHu# iHTepHAaioHan mononi), Brnaanen (ckopoueH-
Hs iM’st Bonopumup JleHiH) Tomo). I B 3akopoHHUX KpaiHax Oarbku OakatoTh OyTH OpHTiHAJIBHUMHU.
Tak, y CIIA xureni mrary Oknaxoma HazBauu godok Okna i XoMa, € Takox XoHJa, Toitora, SIryap
ta Jlarcon. B Icnanii € Batman Suparman, y {anii — beHcon i Xemxki3 (Uit mapu ONU3HIOKIB, HAa YeCTh
curaperHoro 6penay), Ham6ep 16 bac [llenrtep («CrosiHka aBroOyca Ne 16») [7, c. 78].

IcHyBaHHS TUBHUX a00 TaKHUX iIMEH, IO MOXYTh 3aLIKOAUTH MAaiOyTHEOMY IMTHHH, Y JESIKHUX
KpalHax CBITYy CYTTEBO OOMEXYEThCS, Ha BiIMIHY Bifl HAIIOT JEpPiKaBH, Ie 3aKOHAMH Ta IMiJ3aKOHHUMHU
aKTaMH YKOIHUX OOMEXEeHb 110/10 BUOOPY IMEHI AMTHHI HE BCTaHOBIIEHO. 30KkpeMa, y Ppaniiii 3a00po-
HWIN Ha3uBatH Jiteil «Hytemma» ta «IlodyHHI», OCKINBEKH 16 MOXE IPHU3BECTH IO 3HYLIAHb i DIy-
3yBaHb i3 00Ky omHOMITKIB. B Icmanaii mepeBipsAroTh, 91 HOBE iM s BINIOBiga€ HAPOAHUM TPaJHILISIM.
Y mekcukancbkomy 1rari CoHope 3i0paiiu Bxxe moHaa 60 iMeH, ki He MOXKHA JJaBaTH JUTHHI [8].

VY Cayniscbkiit Apasii 3a00poHeHi iMeHa, TIOB’si3aHi 3 peniriero: Anren, JemoH, ManonHa i
Ipopok. IIpore B meskux kpaiHax €Bpomnu, cepen sikux Himeuuwnna i [lIBeiinapis, Ha3uBaTH AUTHHY
Iynoro a6o JlronudepoM Tex He TO3BONAETHCS. A B iHIIMX Jiep)kaBax o¢iniiHo 3a00pOHEHO Ha3UBaTU
niTelt imenaMu BUrajianux repois. Hanpuxkinan, y Mekcuui Ha3Batu cuna bermeHnom, Tepminatopom abo
I'appi IlorTepom 6inblie He BuUiiae, Xoua npocte iM’s Iappi He 3a6oponeHo [9].

3anumaeTscs HE3pO3yMUINM, YoMy YKpaiHa IPOJOBKYye 3a0e3MedyBaTu TaKy IIOBHY CBOOOTY
y BUOOpI iM€Hi, aJ)ke BEJTMKa KUTBKICTh iTeH B YKpaiHi HoTepnarTh a00 B Mail0yTHLOMY OyayTh IOTep-
ATy BiJ] TOTO, 10 0aThKH Jaiu iM im’s JIrocTpa, 3oiy1iika, a0o, OepyyH y4acTh B po3irpalili HOBEHBKOTO
tenedony, Ha3Banu auTHHYy Aiidon-/lecsts. [TomiTuyHi Ta TpOMaJACHKI Jis4i, HAYKOBIII MPOJOBKYIOThH
OUTH Ha CIOJIOX, HATOJIOLIYIOTh, 110 JIUBHI Y 0€3NTy3/i iMeHa MOXKYTh 3HaYHO 3alIKOAUTH TUTHHI, a
TOMY BapTO YXBaJIUTHU BiJIOBiAHUNA HOPMAaTUBHUH aKT, 1110 3a00pOHATUME TaKy 0aTbKIBChKY (haHTas3ito.
HuHi 11poro He 3po61eHo, IONPH OOILHKY PyXaTUCh y LIbOMY HaIpsIMi PI3HUX MOXHOBIIA/ILIIB, 30KpeMa
it mutsiaoro omOyncmena Mukomu Kyne6m.

Hara mo3utiist 1010 aGCOMOTHOCTI MTpaBa Ha iM’ s BUXOAUTH 3 TOTO, [0 BAPTO PO3PI3HATH Ipa-
BO Ha iM’s Pi3MUHOT 0COOH, SIKMM BOHA PO3IOPSHKAETHCSI caMa, Ta Te, SIKe 3a HEel pealizyloTh 0aTbKu
MpHU HapOIDKEHHI. BaThbku K 3aKOHHI NMPEICTABHUKU YIOBHOBa)KEHI 00paTH iM’sl BIAacHIN AWTHUHI, Y
JTAaHOMY pa3i, Ha Hallly TyMKY, He MOXe HTHCs IIpo BUOip Oyab-sKOro iMeHi, ajixe KOJIH peai3yloTh Take
MpaBo, sIKe BOAHOYAC, J0 pedi, € i 000B’S3KOM, OCTaHHI MMOBHHHI JiATH B iHTEpecax ITUTHHHU, TOOTO
BPaXOBYBaTH BCl PU3UKH IIOJI0 MaHOYTHROTO iMEHI. 3 OISy Ha Iie IpaBo OaThKiB 0OMpaTH iM’s CBOIH
JIUTHHI Ma€ TPYHTYBATUCS HA 3[0POBOMY TITy3/li Ta IPUHIIMITI PO3YMHOCTI, OZJHaK Oarato 0aThKiB, TOIPH
1Ie, Ial0Th IMEHA, SIKi BUIVISIAI0Th 0€3Iy3/10, a iHOAl i cMimHO. Lle cipuunHsie HeoOXiaHICTh 0OMEKEH-
Hsl TBOPYOCTI OaThKiB y BUOOpI IMEHI, SIKOTO, HA KaJjib, y IPABOBOMY II0JIi HAIIOT IEpP)KaBH MMOKH HEMAE.

SIKII0 TOBOPUTH NPO IHIIMH aCHEKT IIpaBa Ha iMeHi, TOOTO BHOIp KOHKPETHOIO 0COO0I0 CBOTO
BJIACHOTO iMEHi, TO TyT 0co0a, 10 [OcAIa IEeBHOTO BiKy, Ma€ aOCONIIOTHUM PO3CYyJ LIO0J0 BJIACHOTO
iMeHi, aJike TTOBUHHA 30epiraTucs €HICTh BOJI Ta BOJICBUSBIICHHS, a TAKOXK PO3YMIHHS HACHIJIKIB TaKol
JUSUTBHOCTI.
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Heo0xigHo0 Ta BaXXJIMBOIO, 3 OIVIAY Ha 3a3Ha4€HE BUILE, € MPOLEAYpa 3MiHH BIaCHOTO iMEHi.
ITpaBo Ha 3MiHY iMeHi nepenbadeHe cT. 295 IusinbHOro Konekey Ykpainu ta IlopsakoM posmisany 3asB
Ipo 3MiHY iMeHi (IIpi3BHINa, BIACHOTO iMeHi, 10 6aThKOBI) (i3HYHOI 0COOH, 3aTBEPKECHOTO MTOCTAHO-
Boro Kabinery MinictpiB Ykpainu Bix 11 mumast 2007 p. Ne 915.

IM’s1, HamaHe MUTHHI, TOCTYXHUTh 15 Hel ieHTU(IKaTOpOM MallOyTHBOTO MMiUTITKOBOTO YH JI0-
pocaoro xutTs. [1ig yac BHOOPY iMeHi OaThbKK TTOBUHHI BPaXOBYBAaTH SIK [TPABOBI, TaK 1 MOpaJIbHI acIiek-
TH, 3Ba)KaTH HA HOHSATTS JIIOACHKOI TJHOCTI Ta HE MPUPIKATU BIACHY TUTHUHY Ha CTPaKIAHHSI, XKapTH,
00pasw, i3 AKMMHI BOHA MOXKE 3ITKHYTHCS B YKPAiHCHKOMY, J1aJIeKO HE i/IealbHOMY Ta He TOJICPAHTHOMY,
cycminbeTsi. IIporenypa 3MiHM iMCHI CHPUYHHUTE 3MiHY HU3KI JOKYMEHTIB 5K y caMoi (i3naHoi oco-
Om, Tak i B 11 pigHUX, y MIKOJIi a0 Ha PobOTi, ¥ OYIMHKOBHX KHHTaX. BaKo ysBUTH, SIK MOXE XKHTHCh
JIUTHHI 3 HCHABHCHUM JUBHUM iM’sIM, sIKe JajiH ii Oareku, mo0 BUAUUTH ii cepen iHmmx. He MoxHa
criepeyarucs 3 HeoOXiAHICTIO HE JIMIIE MOPaJbHO-LIHHICHOTO, a i IHBIJIBHO-IIPABOBOTO OCMUCIICHHS
LLOTO MUTAHHS, 1[0 BKIIIOYAE B ceOe HaraJlbHy HEOOXIIHICTh Y MaiiOyTHOMY BPETYJIIOBaHHS MUTAHHS
oOMexeHHs BUOOpy 6aTbkamu iMeH. TakuM 4MHOM Hallla AepaBa 3MOXe I 3 HAPODKCHHS 3aXHIIaTH
IIPaBO HA 'IHICTh HOBOHAPOXKEHOI JIOANHHU, HE J03BOJIATH OaTbKaM Ha3UBATH i CI0BaMH, 1110 MOXYTh
3aIIKOAUTH Ii MaiOyTHOMY, BUXO/SIUM 13 IPUHIMITY PO3YMHOCTI.

Bucnosku. I[IpaBo Ha iM’s1 — e 0coOHCTe HEMATHOBE IIPABO, IO 3aKPiIuIeHo L{MBiTEHIM Kofek-
coM Ykpainu Ta 3a0e3mneuye iieHTudikailito ocobu B cycniibeTsi. [IpaBo Ha iM’st Mae AaBHIO iCTOpitO Ta
TpaJuIlii, OTHAK HATerep Oarato JAepKaB CBITY, 30KpeMa 1 Hallla, 3ITKHYIJIUCS 13 TPoOIeMOI0 a0COTOTHOT
cB00OIM OaTHKIB 110710 BUOOPY iMEH BiacHUM aiTsaM. [lomnpu Te, 1110 BOHM NOBUHHI JiSTH B iIHTepecax
BJIACHOI TUTHHM, 4aCTO OaTbKU JAlOTh AITSM JUBAKyBaTi, a TO i 30BCiM 0e3ry3[i iMeHa, sIKi MOXKYTh
3aLIKOIUTH IXHBOMY MallOyTHROMY. € HaraJibHa HEOOXiHICTbh Y BPETy/IIOBaHHI [LOTO MUTAHHS LUISIXOM
BHJAHHS HOPMATHBHOIO aKTa, KMl OM BCTAHOBIIOBAB OOMEKCHHS IIOAO BHOOPY IMEH, THM CaMHM
JIOpOOKH i3 FOTO TUTAHHS € aKTyaIbHHUMH Ta HEOOXiTHHMH, 30KpeMa B acIeKTi BI/IOerMJIEHHSI JIOK-
TPUHOK MOKJIMBUX TIPABUII YM 3200POH 100 HAJIAHHS IMEH JITSM.
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AOTI'OBIPHI MEXAHI3SMHW CTBOPEHHA TA PO3INOPAIKEHHS ITPABAMHU
IHTEJIEKTYAJIbBHOI BMACHOCTI HA KOMII’'IOTEPHI ITIPOI'PAMHM

CONTRACTUAL MECHANISMS OF CREATION AND DISPOSAL
OF INTELLECTUAL PROPERTY RIGHTS ON COMPUTER PROGRAMS

CrarTs MpUCBsYCHA BUCBITIICHHIO OJIHIET 3 aKTyallbHUX MPOOJIEM CYy4acHOTO CTaHO-
BUIIA y cepi po3MOpsIKEHHS aBTOPCHKUMHU IIPaBaMU Ha KOMII IOTEpHI Nporpamu Ta
rporpamHe 3a0e3rnedeHHs, 0e3 IKUX jKOAHa KOMI I0OTEpHA CHCTEMa HE 3MOXe (yHKIIi0-
HYBaTH HAJICKHUM YHHOM.

IBUIKICTE PO3BUTKY TEXHOJOTIYHOTO IPOIIECY Y CBIiTI MOTpedye CTBOPEHHS HOBUX
i cydacHuX TBOpIB y cepi mporpamyBaHHS, aBTOpAMH SKHX MOXYTh OyTH HE TLIbKH
okpeMi (i3uuHi 0coOH, a i 1L KOJIEKTHBH MPOTPAMICTIB.

BimHOCHHM MiX aBTOpPOM TBOpIB LIO/I0 Tiepeadi MaifHOBHX MPaB HA BUKOPUCTAHHS
TBOPY PETYIIOKTHCS aBTOPCHKUM JIOTOBOPOM. ABTOPCHKHIA TOTOBIpP € KIIFOUOBHM MeXa-
HI3MOM Y BiJIHOCHHAX IIIOJI0 PO3MOPSIIKEHHSI aBTOPCHKUMHU MPAaBaMHU Ha TBip Ta 3aXHIIA€
npaBa aBTOPa BiJl HEMPABOMiPHOTO BUKOPUCTAHHS HOTO TBOPY OyAb-SIKHMH OCOOaMH.

OcCoOMUBOCTSAMHU aBTOPCHKOTO JIOTOBOPY HA BHKOPHCTAHHS KOMIT IOTEPHOI mporpa-
MH € Tiepe/iaua MaiHOBHX TPaB aBTOpa 1HIIIH 0C001 I OAAJBIIOr0 PO3IOBCIOIKCHHS
Ta BUKOPUCTAHHS 3 METOI0 OTPUMAaHHS aBTOPOM BHHAropoxu. JJocHTh 4acTo aBTOPCHKI
mpaBa MO0 KOMIT FOTEPHOI HMPOrpaMy BHKOPHUCTOBYHOTHCS HEHPAaBOMIpPHO, 30Kpema i
poOoTOAABLSIMH.

V pasi cTBOPEHHS MIPal[iBHUKOM IIiJ] YaC BUKOHAHHS TPYAOBUX 000B’S3KiB TBOPY PO-
00TOIaBeIb OPYIIyE HOTO aBTOPCHKI MAifHOBI paBa, 3aJIHIIae HOMY JIHIIEe HEMAHOBI.
3riZiHO i3 YHHHUAM 3aKOHOJABCTBOM YKpaiHH, aBTOPOM TBOPY MOXe OyTH CyTo (hizudHa
ocoba. OcoOucTi HEeMalHOBI MpaBa aBTOpa HE MOXYTh OyTH mepenani (BiauyxeHi) iH-
M ocobam. OTxe, aBTOPOM KOMIT IOTEpHOT nporpamu Oyae npauiBHuk [T-kommaHii,
SIKHI CTBOPUB MIPOrpamy.

Kounu 5k aBTOp € MpaIiiBHUKOM KOMITaHii Ha yMOBaxX TPYJAOBOTO JOTOBOPY, CUTYAIlis 3
MaiHOBUMH TIPaBaMHU € 1HIIOK. Y 3aKOHOABCTBI € MOHSATTS « CIYyKOOBHH TBip». SIKII0
Taka KOMIT IOTepHa MporpamMa BUKOHYETHCS MIPOTPaMIiCTOM 3 OIVISITy Ha BUKOHAHHS HOTO
ciy)k00BUX O0OOB’SI3KIB Ta 3a 3aBJaHHSAM KOMIIaHii, TOJAi CTBOpEHa HUM Iporpama €
CITy’>k00BUM TBOPOM.

He3sBaxkaroun Ha MOiOHICT JOTOBOPY MPO TMEpeaHHs BUKJIFOYHUX MAHOBHUX TpaB
IHTEJICKTYaJIbHOI BIIACHOCTI 3 JIIIEH3IHHHM JOrOBOPOM Ta 3 aBTOPCHKHUM JIOTOBOPOM,
HOTro 3aKOHOAABYE 3aKPIIUICHHS SIK CAMOCTII{HOTO BH/Ty IOTOBOPY IIOJ0 PO3MIOPSIKESHHS
MaiHOBUMH MMPAaBaMH 1HTEJICKTYaIbHOT BIACHOCTI € BUMPABIAHUM 3 OISy Ha TIPHHIIHIT
cBOOOIM JOTOBOPY.

Kniouosi cnosa: inmenexmyanvha 61acHiCb, a8Mopcbke Npago Ha KOMN 10mMepHy
npoepamy, agmopcvKuti 00208ip, yugpose cepedosuuye, po3nOPAONCEHHA MAHOBUMU
npasamu iHmeneKxmyanbHoi 61acHocmi, agmop, MalHosi npasa Ha meip.

The article is devoted to one of the current problems of the current situation in the
field of copyright management of computer programs and software, without which no
computer system will be able to function properly.

The speed of development of the technological process in the world requires the cre-
ation of new and modern works in the field of programming, the authors of which can be
not only individuals but also entire teams of programmers.

©TIOJIMBAU €.10. — acnipanT Kadeapu miAnpHEMHHUIILKOTO Ta KopriopatuBHOTo npasa (KuiBcbkuit
HalllOHAJbHUI EKOHOMIYHHUI yHiBepcuTeT iMeHi Bauma ['eTtbmaHa)
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The relationship between the author of the works on the transfer of property rights to
use the work is based on the copyright agreement.

The peculiarities of the copyright agreement for the use of a computer program are
the transfer of the author’s property rights to another person for further distribution and
use in order to receive remuneration by the author. Quite often, copyright in the use of
computer programs is misused, in particular by employers.

If an employee creates a work while performing his / her duties, the employer infring-
es his / her copyright, leaving only the non-property. According to the current legislation
of Ukraine, the author of the work can only be an individual. Personal non-property
rights of the author may not be transferred (alienated) to other persons. Thus, the author
of the computer program will be an employee of the IT company that created the pro-
gram.

When the author is an employee of the company under an employment contract, the
situation with property rights is different. In the legislation there is a concept — an official
work. If such a computer program is executed by a programmer by virtue of his official
duties and on behalf of the company, then the program created by him is an official work.

Despite the similarity of the agreement on the transfer of exclusive intellectual prop-
erty rights with the license agreement and the copyright agreement, its legislative consol-
idation as an independent type of agreement on the disposal of intellectual property rights
is justified given the principle of freedom of contract.

Key words: Intellectual property, computer program copyright, copyright agreement,
digital environment, disposal of intellectual property rights, author, property rights to
work.

Beryn. YV u. 2 ct. 41 Konctutyuii Ykpainu nepen0oadeHo mpaBo KOXKHOTO BOJIOAITH, KOPHCTY-
BaTHCS 1 PO3MOPSIKATUCS PE3YJIbTaATAMH CBO€ET IHTEJIEKTYaIbHOI Ta TBOPYOT AISUTBHOCTI. 3TigHO i3 4. 2
cT. 54 KoHCTUTYLI1, TpOMajIiHaM rapaHTy€eThCs CBOOO/IA JTITEpaTypHOT, Xy0KHBO1, HAyKOBOi TBOPUOCTI,
3aXUCT IHTEJIEKTYalbHOI BIACHOCTI, IXHIX aBTOPCHKUX TPaB, MOPAJIbHUX 1 MaTepiaJbHUX IHTEpECiB, 10
BUHMKAIOTh Y 3B’A3Ky 3 PI3HUMHU BUJAMU IHTEIEKTYaIbHOI JisTIBHOCTI.

KoskeH rpoManssHUH Ma€e IpaBo Ha Pe3yNIbTaTH CBOEI IHTEIEeKTyalbHOI, TBOPUOI MisUTBHOCTI, Hi-
XTO HE MO)KE€ BUKOPHCTOBYBATH 200 MOLIMPIOBATH iX 0e3 HOro 3rony, 3a BUHATKAMH, BCTAHOBICHUMHU
3akoHOM [1].

Sk 3a3Ha4eHO B 1. 26 mocranoBu [lnenymy Buioro rocrogapeskoro cyay (nani — BI'C) Ykpai-
HH [11], BUKOpUCTaHHS TBOPIB Ta/ab0 CyMIKHMX IPaB, SKIIO iHIIE HE BCTAHOBICHO 3aKOHOM, JIOIyCKa-
€ThCd JMIIe Ha mijacTasi nepeabayenoro ct. 1107 HusineHoro koaekcy (nami — LK) Yipainu norosopy
IIOZ0 PO3HOPSHKCHHS MAHHOBUMH IPaBaMHU IHTEJIEKTYalbHOI BIACHOCTI. Taka KaTeropHYHiCTh OO0
IIPaBOBOT IMICTABH PO3MOPSIKEHHS aBTOPCHKIMH MalfHOBUMH IIpaBaMU iHTEIEKTYallbHOI BIACHOCTI €
HEBUIIPABIAHOIO, X04a 1 peryaroeThest HopMami cT. 1107 [uBiabHOTO Komekey Ykpainu Ta cT. 33 3akoHy
VYkpainu «IIpo aBTOpChKE MPaBo i CyMiKHI ITPaBay, OCKIIBKK MPUHIIAI CBOOOAN JOTOBOPY HA/IA€ CTOPO-
HaM IIHPOKiI MOXKIIMBOCTI Y BUOOPI IOTOBIPHOTO PETYIIIOBAaHHS. AJle MO3UIIIO Cyly BapTO CIIPHIMATH B
TOMY ILIaHi, 1110 10roBopH, nepenideHi y cT. 1107 IIK Vkpainu (a He Oynp-sKi iHII, CX0Xi 3a CIPSIMOBa-
HICTIO, 3MiCTOM TOILI0), 1 € HAJIEAKHOIO IPABOBOIO ITiACTABOIO AJIsI BCTAHOBJICHHS, 3MiHU Ta IPUITMHEHHS
IHTeNIeKTya bHUX NIPABOBIJHOCHH.

BiamosinHo 1o HOpM cT. ¢T. 31, 32 3akony «IIpo aBTOpchKe MpaBo i CyMiXHI IpaBay» [3] aBTop
(um iHII2 0Cc00A, SIKA Ma€e aBTOPChKE MPABO) MOKE TIepeiaTi CBOT MaifHOBI MpaBa Oy/Ib-sIKii 1HIIiH 0c001
MIOBHICTIO UM YaCTKOBO, TaKe MepelaHHs 0GOPMIIIETECS aBTOPCHKUM JIOTOBOPOM PO TEpENaHHs BH-
KJIFOYHOTO 1IpaBa Ha BUKOPUCTAHHS TBOPY a00 Ha OCHOBI aBTOPCHKOTO JOTOBOPY MPO MEpEeIaHHs HEBH-
KJIIOYHOTO IIPpaBa Ha BUKOPUCTAHHs TBOPY. Cepen BUJIIB HOTOBOPIB 00 PO3NOPSKEHHS MAatHOBUMU
[IpaBaMU 1HTEIEKTyallbHOI BIAaCHOCTI, 10 HaBeleHi y cT. 1107 LIK Vkpainu, aBTopchbKUid 10roBip He
3a3HaueHo. [IpoTe Takuii cTaH He BUKIIUKAE CYyMHIBIB IIIOJI0 HOTO JIETITHMHOCTI, aJpKe TIepellik JOTOBO-
piB y LluBinsHOMY KOZIeKCI YKpaiHU € HeBHUESPITHUM, a HOpMH 3akoHy «IIpo aBTOpChKe MpaBo i CyMiKHI
MpaBay MiIATa0Th 3aCTOCYBaHHIO SIK crielianbHi 1moao HopM LK Vkpainu.

Jlo Tpynu JOTroBOpIB IOAO PO3MOPSKEHHS MAHOBUMH IIPaBaMH iHTENEKTyaJIbHOI BIACHOCTI
BKJIIOUEHHH 1 JOTOBIp MIPO CTBOPEHHS HA 3aMOBJICHHS 1 BUKOPUCTaHHS 00’ €KTa MpaBa iHTeIEeKTyaIbHOT
BiacHocTi. CaMe YKJIaJeHHs Takoro J0roBOPY CIPSIMOBAHE Ha CTBOPEHHS BIANOBIIHOTO 00’€KTa, L0
BUPi3HA€E HOro 3a MpaBOBOIO CIIPSIMOBAHICTIO PE3y/bTaTy BiJ PELITU JOrOBOPiB. 3a3HadeHU JOTOBIp
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Ma€ 30BHIIIHIO MOAIOHICTD 13 TOrOBOpaMH MiIPSAHOTO TUILY, OCKUIBKH Ha HOTO MiACTaBi CTBOPIOETHCS
HOBUH 00’€KT. AJle BiIMIHHOIO H0r0 03HAKOIO BiJ] AOTOBOPIB MiJPSAHOIO TUILY € BIACHE CIPSIMOBAHICTh
Ha CTBOPEHHS Ta BUKOPUCTAHHA caMe 00’ €KTa IHTeJIEeKTYalbHOI BIIaCHOCTI, a He OyAb-SKOr0 1HIIOTO.

Takoxx BapTO 3ayBaXKUTH, IO HA MiJICTaBi TAKOTO JOTOBOPY HE MOXKE OYTH CTBOPEHUM 00’ €KT
MATEeHTHOTO IIPaBa, OCKUTBKH TaKUil pe3yabTar CTae 00’ €KTOM MPABOBOi OXOPOHH 3 MOMEHTY OTPHMAHHS
MIATeHTY, & HE 3 MOMEHTY HOT0 CTBOPEHHS HA IiZCTaBi JOTOBOPY.

Sk caymno 3a3Hauae O.C. SIBopcbka, He Tpeba 3a0yBaTu PO JOTOBOPH MIX MPAIiBHUKOM Ta
po60TOAABIIEM TIPO CTBOPEHHS CIIyKOOBOTO TBOPY, PO3MOALT MaifHOBUX IpaB IHTEIEKTyalIbHOI Biac-
HOCTi, YMOBH BUILIATH BUHArOPOJIU I yperyloBaHHs IHIINX BIJHOCHH y pa3i CTBOPEHHs 00’€KTa iH-
TEeNeKTya bHOI BIACHOCTI y 3B’A3Ky 3 BHKOHAHHSAM TPYIOBOTO JOTOBOpY. Taki BiTHOCHHH MOXYTh
YPETyIbOBYBATUCS 1 TPYIOBUAM JIOTOBOPOM (KOHTPAKTOM), 2 MOXKYTh OYTH IPEIMETOM CaMOCTIHHOTO [T~
BUJIbHO-TIPABOBOT'O JIOT'OBOPY MiX MPALiBHUKOM Ta poOOTOAaBIIEM. 3a3HAaYCHUH JOTOBIp Yepe3 crerudi-
Ky Cy0’€KTHOTO CKJIaJy, HOTO 3MICTY, HE «BIHCYEThCS» Y )KOAHY TPYIY HUBLILHUX JOTOBOPIB [6, . 388].

IocTaHoBKa 3aBiaHHsA. 3aBIaHHAM JIaHOT POOOTH € JOCHIHKEHHSI PUPOIU aBTOPCHKOTO J0-
TOBODY.

Pe3yabTaTu goc/ifseHHs. YCi BITHOCUHY MDX CIIBaBTOPaMH TBOPiB HUMU MOXYTb OyTH Bpe-
T'YJIbOBaHI caMe JJIOTOBOPOM, SIKUH € €JMHUM PETYISTOPOM IXHIX BiTHOCHH. SIK 1 momepenHiil oroBip,
HOro He MOXKHA BITHECTH IO SIKOICh KOHKPETHOT IPYIH IIMBUTEHUX JOTOBOPIB [5].

JIoroBip mpo CTBOPEHHS HA 3aMOBJICHHS 1 BUKOPUCTAHHS KOMIT IOTEPHOT MPOrpamMu — JIOTOBIp, Y
SIKOMY OJIHa CTOpOHA (IIPOTrpamMicT) 3000B’SI3y€ThCS CTBOPUTH KOMIT FOTEPHY MPOrpamy BiJIMOBITHO O
BUMOT JIpyroi CTOPOHH (3aMOBHUKA).

ABTOpCBKE IIPAaBO HAa KOMII'IOTEPHY IIPOrpaMy BHHHKAE 3 MOMEHTY CTBOPEHHS KOMII IOTEPHOL
nporpamu (4. 1 ct. 437 LIK VYkpainy, 4. 2 c1. 11 3akony «IIpo aBTOpchbke NpaBo i CyMiXHI IpaBay), Ha
BIZIMIHY BiJ] IIpaBa MPOMHCIIOBOI BJIaCHOCTI, SIKe BUHUKA€E 3 MOMEHTY 3aCBiTYCHHS HOTO MaTeHTOM (IIUB.,
Hanpuknaf, 4. 1 ct. 462 11K Ykpaiun), cBigornrsom [2].

ABTOpCBHKE MPaBO HAa KOMIT FOTEPHY TPOrpaMy He MOLIMPIOETHCS Ha 3aKJIaJeHi B Hii 111el, mpo-
LIECH, METO/IU JisUTLHOCTI 400 MaTeMaTH4YHI KOHLICMIIIT K TakKi, Ha SIKUX 0a3yeThCsi KOMII IOTEpHA MPO-
rpama (30KpeMa i CroiIy4eHHs ), TOOTO aBTOPCHKUM TPABOM 3aXMIIAETHCS TEKCT (KOJ) MpOorpamH, a He
(yHKLIT, IKi BOHA BUKOHYE. JI71 yCyHEHHS 1{bOT0 HEOJIIKY aBTOPCHKOIO IIpaBa OCTAHHIM YacoM yce 4a-
cTime i gacTinre B YkpaiHy IOJAI0TECS 3aBKH Ha OTPUMAHHS TATEHTY Ha BUHAXIJ (KOPHCHY MOJEIIB) i3
METO0 OXOPOHH # 3aXUCTY anropuTMy (crmocoly) poOoTH KOMIT I0TEPHOT MPOTPaMHu MIOA0 PO3B’I3aHHS
KOHKpeTHOT 3a7a4i. [TaTeHT nae BUKIIFOYHE MPABO BJIACHOCTI HAa caMy iJer0 (SKIIO BOHA BiloOpaXkeHa B
ICTOTHHX O03HaKax (opMysu BUHAXOAY) i1 3armodirae T HECaHKI[IOHOBAHOMY BHKOPUCTaHHIO [15, c. 134].

JlepkaBHa peecTpalis JiIeH31HHOro 10roBopy Ha BUKOPHCTaHHS KOMII'IOT€PHOI IpOrpaMu B iH-
HIOMY HOPSJIKY, HDK Iie Iepen0aueHo ISl aBTOPCHKUX JOTOBOPIB, HeMOxJIMBa. IIpore 3akoH YkpaiHu
«IIpo aBTOpPCHKE IIPABO 1 CyMiXKHI ITpaBay He Iepedadae Takoro IHCTPYMEHTA, SIK CyOIileH31HuiA 10roBip.

JloroBip IIORO PO3MOpSKAHHS MAHHOBUMH IIpaBaMH IHTEJIEKTYallbHOI BIACHOCTI Mae OyTn
YKIIJIeHHH Yy THCBhMOBIH (opmi. Y pa3i HemonepkaHHS MUCHMOBOT (pOpMH TOTOBOPY IOAO PO3MOPSI-
>KaHHS MaiHOBHMMHU TPaBaMH 1HTEIEKTYalbHOI BJIACHOCTI TaKHii OTOBIp € HexiiicHnuM [9, c. 38].

[lepenada aBTOPCHKOrO MaiHOBOTO ITpaBa Ha KOMIT IOTEPHY MPOTpaMy 3AiHCHIOETHCS TAKOXK Ha
IiJICTaBi aBTOPCHKOTO JJOT'OBOPY, MOPSIOK YKIaAE€HHS i iCTOTHI YMOBH SIKOTO BH3HAUYEHO CT. CT. 31-34
3axony Ykpaiuu «IIpo aBTOPCHKE NPABO i CyMi)I(Hi npasay [2].

Y 1paBi iHTEICKTYyalbHOI BIACHOCTI KOMIT OTEPHI IPOrpaMu € 00’€KTaMu aBTOPCHKOrO NpaBa,
TBOPaMH B Taly3i HayKH, sKi OXOOHSIOTBCS SIK XyIOXHI 1 JTiTepatypHi TBOpH [8].

ABTOpCBKE TPaBO Ha KOMIT FOTEPHY NPOTpaMy BHHHKA€ 3 MOMEHTY CTBOPEHHS KOMIT FOTEPHOT
nporpaMu. BogHouac cy0’€KT aBTOPCHKOTO TpaBa Ha KOMIT IOTEPHY Iporpamy B Oy/b-sIKHil yac mpoTs-
TOM CTPOKY OXOPOHH aBTOPCBHKOTO IPaBa MOXKE 3apEECTPYBATH CBOE MPABO Y BiANOBIAHUX AEPHKaBHUX
peectpax BignosiaHo 1o nocraHoBu Kabinery MinictpiB Ykpainu [12].

OTxe, AepikaBHA PeECTpallis aBTOPCHKOTO MIPaBa Ha KOMIT I0TEpHY IPOrpamy € IpaBoM Cy0’ekTa
aBTOPCHKOIO IIpaBa, a He Horo 060 s13koM [6, . 390].

Ipore Taka nepkaBHa peecTparisi aBTOPCHKOTO TpaBa Ha KOMIT IOTEpHY Mporpamy € BKpaii Oa-
JKaQHOI0, OCKIIBKM BCTAHOBITIOE IOPUIUYHUH (DaKT HAJICKHOCTI aBTOPCHKOTO MpaBa IMeBHii 0cobi. AB-
TOPCHKE TPaBO Ha KOMI'IOTEPHY IPOrpaMy 3acBimdyeThesi CBiIOLTBOM PO PEECTPALII0 aBTOPCHKOTO
IpaBa Ha TBIip.

V¥ cr. 1107 LK Ykpainu npo Bunu JIOI"OBOpiB L0710 PO3MOPSHKEHHS [TPaBAMU iHTeneKTyanLHo'l'
BIIACHOCTI HE 3rajy€ThCs Mpo BTOPChKHI noroBip. 3akoH Ykpainu «IIpo aBTOpCBKE IPaBO i CyMiXHI
IpaBay He 3rajye Mpo JIIeH31HHI JOTOBOPH.

44



Lusinvre npaso i yusinvHuil npoyec; cimetine NPAso; MiNHAPOOHe npusamte npaso

HasiBHicTb B aBTOpa CBifonTBa Npo PEECTpallilo aBTOPCHKOTO NpaBa Ha TBIp Ta HAasBHICTH BiflO-
MOCTeH IIpo aBTOpa Ta KOMII I0TEpHY Iporpamy B PeecTpi BUpOOHUKIB Ta PO3IOBCIONXKYBaUiB IIPOrpam-
HOTO 3a0e31eueHHs He € 000B’ I3KOBUMH IS iCHYBaHHS aBTOPCHKOT'O ITpaBa Ha KOMIT FOTEPHY IPOTrpamy.

3Baxaroun Ha Te, mo y cT. 1113 IIK VYkpainu He MIiCTUTBCS >KOIHUX 3aKOHOJABYMX BHUMOT
LI0JI0 YMOB Ta 3MICTY JOTOBOPY 3arajoM, CTOPOHHU BiJIbHI y CBOEMY BUOOPI. €MHOI0 3aKOHOJABUYOIO
MEXEH CBOOOIM JIOTOBOPY € BUMOTa, 3a3HavyeHa B 4. 3 c¢T. 1113 LK Ykpainu, — yMOBH OTOBOPY
PO MepeJaHHs BUKIIOYHUX MaiHOBHX NPaB 1HTEJIEKTYaJIbHOI BIaCHOCTI, [0 NOTIPIIYIOTh CTAHOBH-
111e TBOPLA BiJNOBIAHOrO 00’ €kTa ab0 HOro craJKoeMIIiB IOPIBHSAHO 31 CTAHOBUIIEM, Nepe0aueHUM
KomekcoMm Ta iHIINM 3aKOHOM, a TaKO)XK OOMEKYIOTh NPaBO TBOPIS Ha CTBOPEHHS iHIIAX 00’€KTiB,
€ HiKueMHUMHU [6, c. 425].

3riaHo i3 3aranbHO0 BUMoror 4. 3 cr. 1107 LK Vkpainu, 3a3HaueHUi JOTOBIp yKJIaJa€ThCs B
MUCHMOBI# popmi, HeoepIKaHHS SKOT CIIPUYMHSIE HIKUEMHICTh 10TOBOpY [2].

VYronoro mpo acomialiiro Mixk YkpaiHor, 3 ofHi€i croponH, Ta €Bponericbkum Coro3oM, €Bpo-
NEHCHKUM CIIIBTOBApPUCTBOM 3 aTOMHOI €Heprii 1 IXHIMU JeprkaBaMU-4IeHaMH, 3 iHmoi croponu [13],
parudikoBanoro 3akoHoM Ne 1678-VII Big 16 Bepecus 2014 p., chopMyITbOBaHO HOHSATTS «0a30Ba
KOMIT'IOTE€pHA MOCIyTay, IO OXOILTIOE KOHCYbTalii, CTpaTeriyHe IUIaHyBaHHS, aHaNi3, IUIAaHyBaHHS,
pO3po0IeHHsT TeXHIYHUX crenudikaniif, 1u3aiH, po3poOIeHHs, YCTaHOBKY, YIPOBaUKEHHs, 1HTerpa-
[i10, TECTyBaHHS, HAJIATOJDKSHHS, OHOBJICHHS, MIATPUMKY, HaJaHHS TEXHIYHOT JOMOMOTH, YIPABIiHHS
a00 BUKOPHCTaHHSI KOMIT FOTEPHUX MPOrpaM JUTs HUX a0 KOMII FOTEPHHUX cucTeM [0, c. 427].

BukopucTaHHs BUIBHOTO IPOTPaMHOIO KOAYy (Open source) MOXKe TAaKOXX MICTUTH JIIEH3iiHy
YMOBY IIOZI0 BUKOPUCTAHHS 1 PO3IIOBCIOKEHHS TOXITHUX POo3po0oK. OTKe, BUKOPUCTAHHI-PO3IIOBCIO-
JOKEHHSI TIOX1IHUX pO3pO0OK Mae 3IIiCHIOBATHCS HA THX K€ 3aCajlax, Ha SKUX IMINIEMEHTOBAHO BUTbHUI
NpOrpaMHUiA Koj, TOOTO 6e3 KOMEepUiHUX Linel (OTpUMaHHS MPUOYTKY).

VY (opMyBaHHI JOTOBIPHHX IOJI0KEHD BAKIUBO 9iTKO BUSHAYHUTH MIAXiJ, XTO YXBAIIIOE PIlICHHS
PO BKJIFOYEHHS MaTepialiiB TPETiX 0Ci0 1 Ha AKUX 3acaaax.

Biagnosinuo 1o HopM cT. 31 3akoHy «IIpo aBTOpChKe IpaBo i CyMixkHi IpaBay, aBTOp (UM iHIIA
0co00a, sika Ma€ aBTOPChKE IIPaBo) MOXeE IepeaTi cBoi MaiiHOBI paBa Oyab-sKil iHIII# 0CO01 MOBHICTIO
YH YaCTKOBO, TaKe MEPeAaHHs 0POPMISIETHCS aBTOPCHKUM J0roBopoM. Y cT. 32 3akony «IIpo aBTop-
CBhKe MPaBO 1 CyMiKHI IpaBay 3a3HAUCHO, 1110 BUKOPHCTAHHS TBOPY OyAb-sIKOI0 0COO0I0 IOMYCKAEThCS
BUKJIIOYHO Ha OCHOBI aBTOPCBHKOTO JIOTOBOPY, 3a BUHATKOM 3aKOHOJABUO BCTAHOBJIEHUX BUIIAJKIB BiJlb-
HOTO BUKOpPHCTaHHS TBOPiB. [lepenanHs mpaB Ha BUKOPUCTAHHS TBOPY MOXKE 3I1HCHIOBATHCS Ha OCHOBI
aBTOPCHKOTO JOTOBOPY MPO MEPEelaHHs BUKIIOYHOTO NIPaBa HA BUKOPUCTAHHS TBOPY a00 HA OCHOBI aB-
TOPCHKOI'O JOTOBOPY PO NepeJaHHs HEBUKIIOUHOTO IpaBa Ha BUKOPUCTAHHS TBOPY [5].

3a aBTOPCHKHM JIOTOBOPOM MO MEPENaHHs BUKIIOYHOTO MpaBa HAa BUKOPHCTAHHS TBOPY aBTOP
(um iHIIA 0cO0a, siKa Ma€e BUKJIFOYHE aBTOPChKE MPABO) Mepeiae MPaBo BUKOPHCTOBYBATH TBIp TIEBHUM
CHoco00M 1y BCTAaHOBIICHUX MeXaX TiNbKU OJHIN 0c001, AKill Il IpaBa MepeAaloThes, 1 Hajae 1iit 0codi
IIPaBO JO3BOJIATH 200 3a00POHSATH MOAIOHE BUKOPHCTAHHS TBOPY iHIINM ocodam. BogHouac 3a ocoboro,
sKa Mepesae BUKIIOYHE IPaBO Ha BUKOPHCTAHHS TBOPY, 3AJIMIIAETHCS IPABO HA BUKOPHCTAHHS IIOTO
TBOpPY JIMILIE B YAaCTHHI IpaB, 110 HE NepelaroThCs. Take BU3HAUCHHS JOTOBOPY YACTKOBO 30iraeTh-
s 3 BU3HAYEHHSIM JOTOBOPY TPO MepeIaHHs BUKIIOYHUX MaHOBUX MPaB IHTENEKTyalbHOI BIACHOCTI
y ct. 1113 LK Vkpainu [6, c. 370].

3a aBTOPCHKUM JOTOBOPOM IIPO INEPEAAHHS HEBUKIIIOYHOTO IpaBa Ha BUKOPUCTAHHS TBOPY aB-
Top (4M iHIIA 0coba, siKa Mae aBTOPChKE MPaBO) Mepenae iHmii 0cobi MpaBo BUKOPUCTOBYBATH TBIp
MIEBHUM CIIOCOOOM 1y BCTAHOBJIGHUX Mexkax. BopHovac 32 0co0oto, sika nepeiae HeBUKIIOUHE TPaBo,
30epiraeTbcs NpaBo HAa BUKOPUCTAHHS TBOPY 1 Ha IepeAady HEBUKIIOUHOTO IIPaBa Ha BUKOPUCTAHHS
TBOpY iHIIKM oco0aM. 3a JOroBOpoM IIpO IEpeAaHHs BUKIIOUHMX MallHOBUX IIPaB iHTEJIEKTyalbHOI
BJIACHOCTI MPABOBOJIOMICIH TIEPENAE 1HIIIH CTOPOHI MOBHICTIO 200 YAaCTKOBO HaJIe)KHI HOMY IpaBa.
A 3a IOTOBOPOM IIPO CTBOPEHHS Ha 3aMOBJICHHS 1 BUKOPUCTaHHs 00’ €KTa MpaBa iHTeIeKTyalIbHOI Bilac-
HOCTI Takuii 00’ €KT OyJe julle CTBOPEHO.

Ha mincraBi 3a3Ha4eHUX JOTOBOPIB MOXKYTh BUHUKATH, 3MIHIOBATHUCS 200 MPHUIUHATHCS JIOTO-
BipHi 3000B’513aHHS HE TIBKH 100 MAHHOBHMX IMpPAaB IHTEJEKTYaJbHOI BJIACHOCTI, a W LIO0 CaMHX
00’€eKTiB iHTEIEKTyalbHOro npasa. Cepel BU/IB JOTOBOPIB 1100 PO3HOPSIPKEHHS MailHOBUMMU IIpaBa-
MH IHTEJICKTYalbHOT BIACHOCTI 3a3Ha4YCHA JIIICH3is Ha BUKOPUCTaHHS 00’€KTa MpaBa IHTEJIeKTyaabHOT
BiacHocTi. JIilieHsis sk J03BiJ Ha BAKOPUCTAHHS 00’ €KTa HE € I0TOBOpOM [7].

IlepBUHHUM BOJOIUIBLIEM, SIKOMY HaJIEXUTh aBTOPCHKE IIPABO, € aBTOP KOMII'IOTEPHOI IIporpa-
MH, TOOTO (pi3yHa 0c00a, IKa CBOEIO TBOPUOIO MPAICI0 CTBOPHJIA MPOTpaMy 1 sIKiii Haexarh 0COOHMCTI
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HEeMaiHOBI Ta MalfHOBI IpaBa Ha If0 mporpamy. Kpim Toro, cy0’eKTamu aBTOPCHKOTO IpaBa MOXKYTh
OyTH iHIT (i3U4HI Ta IOPUIHYHI 0cO0H, SKi HAOYIIH IIpaBa Ha KOMII IOTEpPHY IPOrpaMy BiIIIOBITHO 10
noroBopy abo 3akony [2].

MaifHOBMMH ITpaBaMH 1HTEJIEKTYa IbHOI BIIACHOCTI Ha KOMIT IOTEPHY NIPOrpaMy € IpaBo Ha BUKO-
pucTaHHs TBOPY (10 3rifHo 31 c¢T. 441 11K BxItouae npasa Ha: OIyOIiKyBaHHs (BUILYCK Y CBIT); BIITBO-
peHHs Oyb-KUM CrIOcOOOM Ta B Oyab-sKiit opMi; mepekia; nepepoOKy, agantarito i iHmi moaioHi
3MiHH; BKJIFOYEHHS CKJIQJIOBOIO YaCTHHOO 10 30ipHHUKIB, 633 JaHUX TOLIO; NPOJAXK, MEPEaHHs B HAM
(openny); imMmopt Horo NpUMIpHMKIB, IPUMIPHUKIB Horo nepexiaiis, NepepoOOK TOIIO), BUKIIOUHE
MPaBO JO3BOJISATH BUKOPHCTAHHS TBOPY 1HIIMMH OCOOaMH Ta MPaBO IEPEIIKOKATH HENPaBOMipHOMY
BUKOPHCTAHHIO TBOPY, 30KpeMa i 3a00pOHATH TaKke BUKOPUCTAHHS. 3a3HaueHi IpaBa MOXXYTh OyTH Ie-
penaHi NOBHICTIO a00 YaCTKOBO iHIIIH 0c001 Ha yMOBaX, BU3HAUYEHUX JIOTOBOPOM ILIOJI0 PO3IOPSIKAHHS
MaiHOBUMH IIPaBaMH i1HTEJIEKTyalbHOI BIACHOCTI.

Posmopsikenms MaitHOBHME npaBamMu IHTENIKTYaIbHOT BIACHOCTI Ha KOMIT'IOTEPHY TPOrpamy
BianoBixHO 1o cr. 1107 LK Vkpainy 31iiCHIOETECS HA IACTaBi: JIILEH3IT Ha BUKOPHCTaHHs 00’€KTa
TpaBa iHTENICKTYaIbHOI BIACHOCTI; JIIICH3IHHOI0 10roBOpY; 10roBOPY PO CTBOPCHHS Ha 3aMOBIICHHS i
BUKOPHUCTaHHS 00’ €KTa IpaBa iHTENEKTyaJ bHOI BIACHOCTI; JOrOBOPY MPO MEpelaHHs BUKITIOYHUX Maii-
HOBUX IIpaB 1HTEJIEKTYyalbHOI BIaCHOCTI; IHIIIOTO JOIOBOPY ILOA0 PO3NOPSAIKAHHSI MailHOBUMHU IpaBa-
MH iHTeTIeKTyalbHOI BIaCHOCTI.

[epenada aBTOPCHKOrO MaiiHOBOTO ITpaBa Ha KOMIT IOTEPHY MPOTpaMy 3iHCHIOETHCS TAKOXK Ha
i/ICTaBi aBTOPCHKUX JOIOBOPIB, MOPSIIOK YKJIAAEHHS I iCTOTHI yMOBH SIKOTO BU3HAYEHO CT. CT. 31-34
3akony «IIpo aBTOpCHKE MPaBo i CyMixkHI mpaBa» [3].

AKIENT BHIIEBKA3aHUX JIOTOBOPIB 3IMCHIOETHCS KOPHUCTYBadeM KOMIT FOTEPHOI IMpOrpamu,
IUTAXOM Oynb-SKUX Ol (HaJCUIaHHSA €JIEeKTPOHHMX IIOBiOMJICHB), L0 CBil4aTh NMPO BHUKOPUCTAHHSI
nporpamu Oyab-sIKUM criocoboM [6, c. 147].

BucHoBku. [[j1s1 TETiTAMHOTO BUKOPUCTAHHS KOMIT FOTEPHOI POTPaMH Y CBOIH JisUTBHOCTI TI0-
KyTelb IOBUHEH OTPUMATH JIIIEH31k0 a00 YKJIaCTH JIOTOBip 3 aBTOPOM KOMIT FOTEpHOT mporpamu ado 3
0c00010, sIKa IPAaBOMIPHO BOJIOJli€ aBTOPCHKMMU MaifHOBUMHU IIpaBaMH Ha KOMII FOTepHY Iporpamy [10].

Harenep B YkpaiHi CTBOpEHI HaJIeXKHi 3aKOHO/IABUI 3aca i OXOPOHH Ta 3aXHCTY IIPaB aBTOPIB.
3 MeTor0 3a0€e3MeueHHs] KOHCTUTYLIIHHUX IpaB rpOMasIH Ha 3aXUCT 1HTEJIEKTyalnbHOiI BIACHOCTI B Mi-
HICTEpCTBI EKOHOMIKH Ji€ AnensniiiHa nanara MiHicTepcTBa €eKOHOMIYHOTO PO3BUTKY 1 TOPTiBIi YKpa-
{HU IS PO3MISIAY 3alepeueHb MPOTH pilleHb MiHEKOHOMPO3BUTKY M0N0 HAOYTTS MpaB Ha 00’€KTH
IHTENIEKTYyaJIbHOT BIIACHOCTI.

Takoxx He BapTO 3a0yBaTu, IO aBTOPCHKUM IIPABOM OXOPOHSEThCA JHuIle (HopMa BUPAKECHHS
00’€eKTiB i BTIICHHS 1/1eHi, ajie He CYTHICTh 00’ €KTIB i He caMi iJiei. ABTOPChKE MPABO MOXKE OXOPOHSITH
00’€KTH TIpaBa IHTEJIEKTyaJbHOT BIACHOCTI BiJl 3arajbHOTO BiITBOPEHHS MPOTPaMH, a TAKOXK BiJI KOIIi-
IOBaHHS KOMII'IOTEPHOTO KOJLy.

OTpHMaHHS TaTEHTy — Iie TpPUBAJNa i JOpora Iponeaypa, a KOMI'IOTEpHI MPOrPaMH MIBUIKO
3actapiBatoTh. llle omHa BenmyKa nepeBara NaTeHTyBaHHS B TOMY, III0 OXOPOHA IOIIUPIOETHCS HA BCi MO-
Judikaltii, OHOBIIEHHS, alNbTepPHATUBHI (pOpMHU, IIeperCcyBaHHs KO 1HIIIUM CIIOCOOOM i3 30epesKeHHIM
(DYHKIIIOHATTBHOCTI.

JIO1iTbHO OXOPOHATH KOMIT'IOTEPHY IpOrpaMy 3a NpHHIUIOM «IlapacoibKi»: OTpuMaTH Ha Hel
CBIZIOLITBO PO aBTOPCHKE MPABO, NATEHT Ha MPOMUCIOBUI 3pa30K Ta CBIIOLITBO HA 3HAK JJIS TOBAPIB i
nociyr Juis Ha3BH [14].

HeBigBOpOTHHUIT PO3BUTOK Cy4YaCHHX KOMYHIKAI[IHHUX 3acO0iB MO3HAYA€THCS 1 HA MPAKTHUII
YKJIQZICHHS Ta BUKOHAHHS IOTOBOPIB Y chepi aBTOPCHKOTO MpaBsa.

Lli mporenypu «mepeMilyoThes» y TudpoBe cepenoBumie. ToMy 3MIHIOIOTECS 3BUKII ySBIICH-
HS IpO (HOPMY IOTOBOPY, CTalii HOTo yKIaIeHHs, BAKOHAHHS Ta IiIIMHCaHHS 32 JOTIOMOTOIO €JIEeKTPO-
HHOTO LU(POBOTo MiANNICY TOLLO.

VxBanenuii 3 Bepecus 2015 p. 3akon Vkpainu «IIpo enekTpoHHY KOMepLio» MOKIUKaHUH ype-
T'YJIIOBaTH BIAMOBIIHI BiIHOCHHU B OKpecIeHiit cdepi.

Bignosiguo 1o ct. 10 3akony Ykpainu «IIpo enekTpoHHY KOMEpIIiio» eJEeKTPOHHI NMPaBOYHHH
BUHHAIOTHCS HA OCHOBI BIINOBIAHUX IIpono3uLiil (odepr), siki 301HCHIOIOThCS IUIIXOM HaJCUIIAHHS KO-
MEPIIHHUX eJTCeKTPOHHHX MOBIIOMIICHD [4].

3BayKarouy Ha CTPIMKHUI 3pICT KOMIT IOTEPHUX TEXHOJIOTIH, BAPTO Y3rOJUTH YHHHE 3aKOHOJIAB-
CTBO IIPO 3aXUCT aBTOPCHKUX IIPaB i3 HOPMaMU MIXKHApOJHUX CTaHJapTiB, ypaXyBaTH MDKHAPOIHUM 10C-
BiJl Ta BIAHOCHHH y C(epi IHTENIEKTYaIbHOTO NIpaBa, sIKi He MOKYTh ICHYBaTH 0€3 TOTOBIPHUX BIJIHOCHH.
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VY BITUM3HSHOMY IIpaBi iCHY€ Take HOHSTTS, K «IIPE3yMIILlis aBTOPCTBa», TOOTO aBTOPOM yBa-
KAETbCS 0c00a, sIKAa 3a3HAUCHA TaKUM Ha OpUriHaii abo MPUMIpHUKY TBOpY. AJie B pa3i 310BXKHUBaHb,
po30iKHOCTEH uu IHIINX KOH(IIKTHUX CUTYyalill mepeBary Oyae MaTtu oco0a, ska noadania npo peecrpa-
Iif0 aBTOPCHKUX IIPaB.
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OHOBJIEHHA ITAPAJJUTI'MHU TOT'OBIPHOI'O ITPABA B KOHTEKCTI
PEKOJIU®IKAII IIMBLJIbHOTO 3AKOHOJIABCTBA YKPATHH

UPDATING THE PARADIGM OF CONTRACT LAW IN THE CONTEXT
OF RECODIFICATION OF CIVIL LEGISLATION OF UKRAINE

VY cTaTTi AOCHIKYHTHCS 0COOIMBOCTI OHOBJICHHS ITAPaIUrMH JJOTOBIPHOTO MpaBa B
KOHTEKCTI pexoaudikallii HUBIILHOTO 3aKOHOAABCTBA YKpaiHW. ABTOPH HArojOUIYIOTh
Ha HEOoOXiHOCTI NEePEeOCMUCICHHS KOHIENTY JIOTOBIPHOTO IpaBa Kpi3b NpPU3MY €BpPO-
MEeHCHKOT0 KOHTPAKTHOTO MPaBa.

Busnaueno, 1o mizx yac po3poOieHHs HUBLIbHOTO 3aKoHOaBcTBa 2003 poKy HOpMHU
OyIyBaJIMCh Ha TICHIH CIIBIIPAIli 3 KpalHAMH MMOCTPAISTHCHKOTO IIPOCTOPY i TOMY HETIOB-
HOIO MIpOI0 BPaxoOBYBaJIM Ty TPAAHMIIIIO i JEMOKpATHU3aIlil0 JOTOBIPHOTO MpaBa, 10 Ha
TOM yac y»ke maHyBajia B €BPONEUCHKHUX KpaiHax.

3po61eHO BHCHOBOK IPO HEOOXiJHICTH BUOKPEMJICHHS HOBHX 1 NEPEOCMHCICHHS
BXKC 33/ICK/IAPOBAHUX NPHHLIMIIB 10rOBIPHOIO IpaBa.

AKLEHTOBaHO yBary Ha JOLILHOCTI BIIXOY BiJf 3apEry/IbOBAHOCTI UTaHb, OB~
3aHKX i3 GOPMOO 10roBopy, 6e3 po3nozity Ha OKpeMi BUMOTH 110 (pOpMHU JOTOBOPIB st
PI3HHX BUIB YYaCHUKIB LIMBUIBHUX BiJHOCHH.

Benukoro 3HaueHHs HAOyBa€ OHOBJICHHS IIIXOAIB JI0 PO3YMIHHS 3MICTy JOTOBODY.
ABTOpH BKa3ylOTh, 110 (aKTHUIHO €BPOIICHChKE KOHTPAKTHE IPABO HE OMEPY€ MOHATTAM
ICTOTHHX YMOB JIOTOBOpPY (Y pO3yMiHHI IIMBIIEHOTO 3aKOHOAABCTBA YKPAiHM), 3aJIUIIAI0-
4u 00CsAT 1 3MiCT YMOB JIOTOBOPY Ha PO3CYA CTOPiH, ajie He BiIKUIa€ MOXKIIUBOCTI pery-
JIIOBAHHS TUX YH HIIMX YMOB JOTOBOPY HOPMAaTHBHUMU akTaMu. Taka Mmo3HIlisi BUIAETh-
¢s1 IOITBHOIO JI0 BIIPOBAKCHHS B HAI[IOHAJIBHY IIPABOBY CHCTEMY.

ABTOpH HaroJOIIYIOTh Ha BAKJIMBOCTI PO3B’A3aHHs MATAHHS MPO BIIXiJ BijJ Tpaau-
1ii BpETy/TIOBaHHS PI3HOMAHITHUX BUIB JOTOBOPIB i3 3alIPOBAIKEHHS TAKOTO PEryJIto-
BaHHs Ha piBHI UK Ykpainu.

Bka3zyeTbcest, 1110 OHOBJICHHS IIApaJUIMU JOTOBIpPHOTO [IpaBa CTaHe CKJIAJHUM i TpU-
BaJIUM TIPOLIECOM, 3BXKAIOYH Ha ITiJXO/H, SKi MPOMOHYIOThcs Ha piBHI €C 11010 ocMuc-
JICHHSI IPUHIHIIB TOTOBIPHOTO MpaBa, 3arajbHUX 3acajl PEryIIOBaHHsI, IO CTOCYEThCS
BU3HAYEHHSI YMOB JIOTOBODY, HOTO (hOpMH, alle TaKUi MpOoLeC € HaraJbHUM, OCKLTBKU
0e3 MpOBEICHHS IIMPOKOMACIITA0HOT Ta IMTMOMHHOT POOOTH HAJ] CHCTEMOIO JIOTOBIPHOTO
MpaBa HACTAaHE Yac HEMOXIIMBOCTI e(DeKTUBHOT MPUBATHONPABOBOT CIiBIIpaili Oi3Hecy Ta
IPUBATHUX Cy0’ €KTIB 3 IHO3EMHHUM €JIEMEHTOM.

Knrwwuoegi cnosa: 0ozosipue npaso, pexoougixayis, DCFR, ymosu 0oeoeopy, adan-
mayis 3aKoOH00ascmea, npueamHe npago.

In the article the authors explore the peculiarities of updating the paradigm of contract
law in the context of recoding the civil legislation of Ukraine. The authors emphasize the
need to rethink the concept of contract law through the prism of European contract law.

The authors state that when drafting civil legislation in 2003, the norms were based
on close cooperation with the post-Soviet countries and therefore did not fully take into
account the tradition and democratization of contract law that already prevailed in Euro-
pean countries at that time.
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The authors conclude that it is necessary to single out new and rethink the already
declared principles of contract law.

The authors emphasize the expediency of moving away from the regulation of issues
related to the form of the contract, without dividing it into separate requirements for the
form of contracts for different types of participants in civil relations.

It is important to update approaches to understanding the content of the contract. The
authors point out that in fact European contract law does not operate on the concept of
essential terms of the contract (in the sense of civil law of Ukraine), leaving the scope
and content of the contract to the parties, but does not exclude the possibility of regu-
lating certain contract terms. This position seems appropriate for implementation in the
national legal system.

The authors emphasize the importance of resolving the issue of moving away from
the tradition of settling various types of agreements on the introduction of such regula-
tion at the level of the Civil Code of Ukraine.

The authors point out that updating the contract law paradigm will be a complex and
lengthy process, given the approaches proposed at EU level to understand the principles
of contract law, the general principles of regulation regarding the terms of the contract,
its form, but such a process is urgent because carrying out large-scale and in-depth work
on the system of contract law, the time will come for the impossibility of effective pri-
vate-legal cooperation between business and private entities with a foreign element.

Key words: contract law, recoding, DCFR, contract terms, legal adaptation, private
law.

Beryn. He3paxaroun Ha TpHBaIy iCTOPiIO PO3BUTKY Ta MPAaBOBUX TPaIHLiil BITYIU3HSIHOTO MPH-
BaTHOTO TIpaBa, BAPTO KOHCTATyBAaTH, 110 ICTOPUYHUI JTOCBIJI € TMHAMIYHOIO KAaTETOpi€lo, Ka MoTpedye
MOCTIHHOTO MEPEOCMHUCIICHHS i YTOUHCHHS, OCOOIMBO 3Ba)KAIOUM Ha CydacHi TEHJCHIIII eBporeizaril
BITYM3HSHOTO 3aKOHO/IABCTBA, 30KpeMa, Y cdepi TOroBipHOTO Mpasa.

Posnax CPCP npu3BiB 10 CTBOpPEHHS ABOX TAaOOpiB KpaiH, IO OTpUMaNU aOCONIOTHO Pi3HUM
LIISIX PO3BUTKY PETyNIIOBaHHS JOTOBIPHOTO IpaBa. 3 OAHOro OOKyY, Oyl KpaiHu OasTiiiCbKOro Hampsmy,
SIKi 0OpaJIit CBOIM BEKTOPOM €BPOIICHChKE 3aKOHOAABCTRO 1 Bike, ITOYMHAI0YH 3 1992 poKy, yKIaBIIH 10-
TOBOPH Mpo criBnparto 3 €C, yIoCKOHATIOBAIHN CUCTEMY JOTOBIPHOTO MpaBa, 0a3yrourch Ha TPaJHIIisNX
YXBaJICHHX Ha TOH MOMeHT akTiB €C, a Takox 3pa3kiB yHiI(pIKOBaHUX aKTiB y Iiif cdepi (HampHKIa,
Ecroncrkka PecnyOmika). [Hia yactiHa kpaiH, 30kpemMa YkpaiHa, Miluid HIISIXOM «HAHMEHIIIOTO CIpo-
THUBY», PO3POOJISIOUN CHCTEMY IOTOBipHOTO Mpasa. HaBiTh BpaxoBy1o4H, 110 YTOIy PO MapTHEPCTBO Ta
criBnpaio 3 €C Oyro ykianesno me 1994 poky, no 3micty LK Ykpaiau 2003 poky HOpMU JOTOBIpHOTO
npaBa, Bu3HaHi B €C, 31e01Ib1I0r0 HE BBINIIIM, HE3BaXKAIOUM HA T€, L0 PO3POOHUKHU BPaxOBYBalu
TpauLil HIMEIIBKOTO Ta (PaHIy3bKOTO MUBITBHOTO 3aKOHOJABCTBA. | TOMI, 1 ChOTOIHI HEMA€E IPYHTOB-
HUX JOCIHIDKEHb Pe3yNbTaTiB rapMoHi3alii qoroBipaoro npasa €C, 110 € ChOroJHI HEMOOAMHOKHUMH.
Ipuknagamu Takux HeopManbHUX yHi(iKamid HUHI MOXKHA Ha3Batd [IpUHIUIK €BPOIEHCHKOTO J10-
roBipHoro npaga (Principles of European Contract Law — PECL) (1995 —2002 pp.), Acquis [Tpunmunu
(Acquis Principles) (2005 p.), [Ipoekt 3aransnoi cuctemu niaxoxnis (DCFR) (2009 p.) 1a in.

Bapro 3a3naunTi, mo tineku 2020 poKy Ha piBHI 3aKOHOAABCTBA [0Yajia peali3oByBaTHCS KOH-
nenuis pexonudikanii MUBIIBHOIO 3aKOHOAABCTBA YKpaiHM, 30KpEMa, Y MeXKaX JOIOBIPHOTO IpaBa.
Astopu Konnenuii onosnennst LIK Ykpainu (gani — KoHnentiis) cTBepIKyI0Th, 110 TOTpeba peKoIu-
(ikaril BUIUIMBAE 3 JIOTIKU MOJANIBIIOT CHCTEMHOI TpaHCOpMaIlii CyCHiILCTBA, 30KpeMa, moao (Gop-
MyBaHHS peajbHOT i e()eKTUBHOI pUHKOBOI EKOHOMIKH SIK HEBIJIIJIBHOTO CKIIQJIHUKA TPOMAaJITHCHKOTO
CYCIIIBCTBA Ta €BPOIHTETPAIIIHOT CIIPSIMOBAHOCTI BCIX KOMIIOHEHTIB cycmijbeTBa [1, ¢. 5].

IMuTaHHsAM yIOCKOHAJCHHS, pexonudikaiii, agantaunii HUBUIFHOTO 3aKOHOIABCTBAa YKpaiHU
B KOHTEKCTI HaOJIM)KEHHsI HalliOHAJIbHOTO MPaBOIOPSIKY Ta npaBonopsaaky €C He pa3 NpuaLIsIN yBary
Taki BITYM3HSAHI HaykoBWi, sik: O. Taiinynin, E. I'pamanpkuii, C. I'punbko, A. {osreprt, 1. JlikoBchbka,
1. Kanayp, JI. Cennen, 1. Cuinan, P. Credpanuyk, I. ®enunsk, €. Xapuronos, O. XapuToHOBa Ta iHIIII.

IMocTaHoBKa 3aBAaHHA. METOIO CTATTi € O3HAUCHHS OKPEMHX aCIeKTiB B OOIPYHTYBaHHI He-
00XiJJTHOCTI OHOBJICHHSI MAPAJAUTMHU JIOTOBIPHOTO TIpaBa B KOHTEKCTI pekoaudikailii IMBUTLHOTO 3aKOHO-
JIaBCTBa YKpaiHU.

Pe3yabTaTn gocaizpxenns. ko 3sepraruca no LIK Vipainu 2003 poky (zani — LK Ykpainu)
B iforo mepurono4yarkoBiif penaxuii, TO BapTo 3a3HAUUTH, IO 3MIHU y BITUM3HsHIN NpaBoBiil cucTeMi
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ctanoM Ha 2003 pik OyaM PeBOIIOLIHHUMY — BOHH IPOIAryBajy 10 3MiH yChOTrO CIIoco0y MHCIEHHS,
PO3YMiHHS pOJIi IIpaBa Ta CHPABEIIMBOCTI B CYCIIIBCTBI.

Sk 3a3HauaoTh A. JloBrept Ta €. XapuToHoB, «eBponeiicbkificts» LK Yikpainu 2003 poky Bu-
sIBUJIACS HacaMIepesl Y «BIUIETSHUX» JI0 ii MpaBoBOi Marepii iiell MPHPOIHOTO MPUBATHOTO MPaBa, Bep-
XOBEHCTBA TpaBa, MOJTY NpaBa Ha MmyOniyHe 1 mpuBatHe Tomo. KiltouoBUM MOMEHTOM y TIepeXoji Bi-
TYU3HSIHOT PUBATHOIIPABOBOI CHCTEMH Ha €BPOTICHUCHKI «IPABOBI PEHKI» CTAJIO 3aKPIIICHHS B KOACKCI
3arajibHUX 3acaj 1uBUIbHOTO Tpasa (ct. 3 LIK Ykpainn). Oco0nrBo BEIMKOT0 3HAYCHHS 151 30THKCHHS
HalliOHAJIbHOT CHCTEMU IIPUBATHOTO IIPaBa 3 BiIIOBIAHIMMY iIHO3EMHUMHU CUCTeMaMH Halyna 00’ €KTHBi-
3allisl NPUHIIMIIB CIIPAaBETUBOCTI, 10OPOCOBICHOCTI Ta PO3YMHOCTI, SIKi € JOKOHEYHOIO CYTHICTIO IIpaBa
Ta BKa3ylOTh Ha MO0 IPUPOAHE MOXOMKEHH [2, ¢. 9].

OpnHak BOHH OyayBajHCs Ha TICHIH CHiBIIpaIl 3 KpaiHaMH HOCTPaISHCHKOTO MPOCTOPY i TOMY
HETIOBHOIO MIpOIO BPaXOBYBAaJIH Ty TPAIHIIiIO i IEMOKpATU3aIli0 TOTOBIPHOTO MpaBa, 10 TOJI BKE Ma-
HyBaJjia B €BPONEHChKUX KpaiHax. Y migcymky mu Maemo LK Vkpainu, sikuii, 3 omHOro OOKY, BU3HAUUB
OCHOBHI 3acaiy IPUBATHONPABOBOTO PETYIIOBAHHS, OMHAK He 3MIir BiliiiTu Bix Tiel mpaBoBOi Tpaxumii,
1110 CTaBUJIa Ha IIEBHUH 3apery/IbOBaHU PiBEHb BITHOCUH MiX Cy0’€KTaMU JOTOBIpHUX BiTHOCHH (0CO-
6MBO 1100 TAKUX Cy0’€KTIB, K IOPUAUYHI 0COOU MPUBATHOIO Ta IyOJIIYHOrO [IpaBa).

3Bakarouy Ha BKa3aHe, y CydaCHOMY BEKTOpI HaI[lOHAIbHE JOTOBipHE IIPAaBO IIOBUHHO OyTH pe-
(hopmoBaHO, 30KpeMa, B TaKuX HampsiMax. Hacammepen BapTo TOBOPHTH MPO BUOKPEMIJICHHSI HOBHX 1
MIEPEOCMHUCIICHHS BXKe 3aJIeKJIapOBaHUX ITPUHIIUIIIB IOTOBIPHOTO MpaBa. OCHOBOMIOIOKHUM HPHHIUIIOM
JIOTOBIPHOTO TIpaBa Jyisl BCiX HAILlIOHAIBHUX 1 HAJTHAIIIOHAJIBHUX MPABOBUX CUCTEM € MPUHIIMIT CBOOOIN
JIOTOBODY.

€ IeKiabKa acleKTiB CBOOOIY SIK OCHOBOIIOJIOXKHOTO IPHHIIUITY B IPUBATHOMY IIpaBi. 3a3BHYaii
cBoboaa goroeopy nependadae ceobony BUOOPY KOHTpareHTa, 3mMicTy Ta opmu norosopy. Lle ocHOBHI
inei, usnaueni B DCFR i PECL. Take x 3HaueHHs cBoOoma goropopy mae B [Ipunnunax YHIJIPVA.
CTOpOHH TaK0oX MOXYTh JOMOBHTHCS PO MOMKJIMBICTH 3MiHH YMOB JOTOBOPY a00 HOTO MPHUIMHEHHS
Oyab-skoi MUTi. TOMy ChOTOIHI BapTO TOBOPUTH MPO MOKJIMBUH BiAXiA BiJ TpaauIil BHOKPEMIICHHS
B ME)XXax 3aKOHOJIABCTBA MEPEJIiKy ICTOTHMX YMOB JIOTOBOPY il HacmifkiB iX BimcyTHocTi. OcoOmuBo,
3Ba)KAIOYM Ha Te, 1110 IIOHATTS ICTOTHUX YMOB JAOTOBOPY € HE BXXMBAaHUM ChOTOZIHI B €BPOIEHCHKIN 10pH-
Au4HiA TepMIHOIOTII, BKa3yIOUH Ha Te, 10 BCI YMOBH JIOTOBODY, 1110 BU3HAYCHO CTOPOHAMH, € JUIsi HHOTO
icrorHuME (000B’I3KOBUMH) i BUALISIOUM TaKi ClIeLU)ivHi BUIH YMOB J0OTOBOPY, SIK yMOBH, LIO CKJIa-
JICh MK CTOPOHAMH, 3B)KAIOYH HA IXHIO MIPAKTHKY JUTOBHX BiIHOCHH, YMOBH, 10 BU3HAYEHO TPETIMH
0co0aMu, a TaKOXK HU3KY 1HIIHX yMOB [3, c. 216].

Takox BelMKe 3HAYCHHS ChOTOJIHI Ma€ BiJIXiJl Bifl 3aperyIb0BaHOCTI IUTaHb, OB’ sI3aHUX 13 (hop-
MOIO JIOTOBODY, 0€3 pO3MOoIiLy Ha OKpeMi BUMOTH 10 ()OPMH AOTOBODIB I Pi3HUX BUAIB YUYAaCHUKIB
[UBITEHUX BIJHOCHH. BHITy4eHHS €BPOIEHCHKOr0 3aKOHOIABCTBA i aKTiB «soft law» croromHi pobisaTh
JmiIe U1l OOMEKEHOTo KoJla IOrOBOpiB (MUCbMOBA (opMa € 000B’A3KOBOIO ISl YMOB O€3IEKH KOPHUC-
TYBaHHS IIPOMYKIII€IO ISt CHOXKHBAYiB, I JOTOBOPIB TapyBaHHS TOIIO), IO 3yMOBJIEHO HEOOXITHICTIO
3aXHMCTy IHTEPECIB YYaCHUKIB TAKHUX JIOTOBOPIB. AKTYaJbHOCTI II¢ MUTAaHHS HaOyBae W 4epe3 MOIIH-
PCHHS TIPaKTHKH YKJIAJICHHS €JICKTPOHHUX MPABOYMHIB i HEOOXITHOCTI CHPOIICHHS caMoi TPOLEeAypH
YKJIaJICHHS IOTOBOPY Yepe3 Opak vacy, HeloUiIbHICTh BUKOPUCTAHHS MMCbMOBOT (JOPMHU JTOTOBOPIB ISt
KOHTPAreHTiB, 110 MalOTh 0araropiudy e(eKTUBHY AIJIOBY MPAKTHKY (0COOIMBO B pasi, KOIH HIeThes
1PO MIKHAPOJHNX KOHTPArCHTIB 3a J0rOBOPOM), 30KpeMa, BPAXOBYIOUYH HASBHE CHOIO/HI 3aCTEPEIKCH-
Hsl 3 GOKy HALiOHAJIBLHOTO 3aKOHONABCTBA OO (opMu JI0rOBOPIB. KYHIiBJIi-IIPOJAXY BIANOBIIHO 10
3micTy BieHcbKoi KOHBEHLT IO 10roBOpH MKHAPOLHOT KYIIBIIi-IPOAAXKY TOBApiB.

HamioHnansHa mpaBoBa Tpaaullis Mae BlIacHe OauyeHHS YMOB JOTOBOPY Ta JMOLIIBHOCTI BH3HA-
YEHHS IXHBOTO 3MICTY Ta MEpeITiKy U Pi3HUX BUJIIB JJOTOBOPIB Y 3aKOHOAABCTBI. TakoX MUTaHHS PO
MEpeItiK Ta BUIU YMOB JIOTOBOPY € JOCHTh OOTOBOPIOBAHMM Y HaIlIOHAJIBHIN MPaBOBii NOKTpHHI [4—6].

He 3ynuHstoun cBO€T yBaru Ha TIyMa4eHHI HOHSATTS KYMOBH JIOTOBOPY» Ta IEPeiKy Kiacugika-
[IHHUX O3HAK, BAPTO 3BEPHYTH yBary Ha OKpeMi BUIY YMOB JOTOBOY, SIKi BU3HAYAIOTh Y 3aKOHO/ABCTBI
Vpainu ta €C. Hacamrepen BapTo BKa3aTH Ha iCTOTHI YMOBH JOTOBOPY. 30KpeMa, HOHSATTS iCTOTHHX
YMOB JIOTOBOpY BU3Ha4YeHO B 11. 2 4. 1 ¢T. 638 LK Vkpainu, He BKa3yroun Ha iXHil BUUCPITHHUIA MEPEITiK,
T00TO, OKpiM TIpeiMeTa 10roBopy, LIK Ykpainu He BKka3ye 3arajabHOrO MepesiKy iCTOTHUX YMOB JUISl BCiX
JIOTOBOPIB, BOHM BU3HAYAIOTHCS BIIMOBIIHO /10 cnienuiku ixHbOTrO By [7, ¢. 107].

Cr. I1.-9: 101 DCFR Bu3HauY€HO, 1110 YMOBHU JJOTOBOPY MOXYTh OyTH HPSAMO a00 OMOCEPEAKOBAHO
BCTaHOBITIOBATHCh YTOZOIO CTOPiH, IPaBOBUMH HOpPMaMH abo 3 TMPAKTHKOIO, SAKA CKIANIACh y B3AEMHHX
BIIHOCHHAX CTOPiH, a00 31 3B14aiB A110BOro 06iry. PaKTHIHO €BPOLCHCHKE KOHTPAKTHE IPABO HE OI1e-

PY€ MOHATTAM ICTOTHUX YMOB JOTOBOPY (Y PO3yMiHHI IUBIIBHOTO 3aKOHOJABCTBA YKPATHMU), 3aJIMIIA0-

50



Lusinvre npaso i yusinvHuil npoyec; cimetine NPAso; MiNHAPOOHe npusamte npaso

4K 00CST 1 3MICT YMOB JIOTOBOPY Ha PO3CYJI CTOPiH, ajie He BiJJKU/Ia€ MOXJIMBOCTI PErYJIIOBaHHS THX YH
IHIIMX YMOB JIOTOBOPY HOPMAaTUBHUMHU aKTaMH. AJie BApTO TOBOPHUTH PO Te, IO TaKe HOPMATHBHE pe-
IyII0BaHHS Ma€, KpiM BUIA/IKIB, BU3HAYEHUX 3aKOHONABCTBOM, HOJATKOBUH (CyOcuaiapHuil) XapakTep.
V pasi, K0 CTOPOHAMH HE BU3HAYEHO BCiX YMOB JIOTOBOPY, IO MOTPiOHI I OTO €(heKTUBHOTO BH-
KOHaHHS, MOXKe OyTH BUKOPHCTaHO HOPMH 3aKOHY JUIsi KOHKPETHOTO JOTOBOPY 200 aHAJIOTiIO MpaBa 4u
3akoHy. Taki HOpMH MOXKYTb OyTH SIK CTICI[IaIbHUMH JJISl OKPEMHUX BUJIIB JIOTOBOPIB, TaK 1 3araJibHUMH.
OxpeMy yBary B akTax JOroBipHoro npasa €C npuaijieHo yMOBaM, BU3HAYEHUM aKTaMH M’ KOTO IpaBa,
y pasi, KoJIM CTOpOHA B MPOLEC] BUKOHAHHS MOCUIIAETHCS HA TaKi YMOBH, JUIS iHIIOT CTOPOHH B MOMEHT
YKIIQJICHHS JOTOBOPY Ma€ OyTH OYEBHAHOI0 MOXKJIMBICTh BUKOPHUCTAHHS TakWX yMoOB. JIo mpuKIamy,
ct. IV.C.-2:101 DCFR Bu3Ha49a€e 0COONMBOCTI OIUIATHOCTI SIK YMOBH JOTOBOPY PO HATAHHS IOCIYT IS
BUKOHABILI — Cy0’€KTa rOCIIOapIOBaHHI.

€Bporeiicbke KOHTPAKTHE TIPABO BU3HAYAE TAKOXK TaKi OCOOIUBI YMOBH JIOTOBODY, SIK TIEPEIIO0-
TOBIpHI 3asBU CTOpiH, 1[0 BU3HAIOTHCS YMOBaMH JIOTOBOPY; YMOBH JIOTOBOPY, BU3HAUCHI MOBYA3HOIO
3rofIOI0 CTOPiH; YMOBH JIOTOBOPY, BU3HAYEHI TPETHOK 0CO00I0.

3okpema, ct. [V.C.-2:102 DCFR nependauae, 1m0 nepeIoroBipHi 3asBu CTOpiH, 3po0eHi 10
YKIIQICHHS JIOTOBOPY, PO3MISAIAI0THCS K TaKi, 10 MICTATh YMOBY JOTOBOPY, SKIIO iHIIIA CTOPOHA Ma€e
BCI MiZICTAaBH BBAXKATH, [0 Taka 3asBa 3po0JieHa 3 METOI0 BHECTH TaKy YMOBY B JIOTOBIp y pasi foro
YKJIaJIeHHS. 3MICT 1 popMa TaKuX 3asB MAIOTh PI3HUIIIO 3aJICKHO Bijl BUAY TOTOBOPY, OCOOIHBO 1€ CTO-
CY€ThCSl 3aCTEPEIKECHB MPO MEPEIOTOBIPHI YMOBH B JOTOBOPAX 31 CIIOKHBAYaMH, OCKUIBKH CIIOKHBaY
cepejl HIIIOro Mae MpaBo Ha iHPOPMAILito PO MPOAYKIIilO, IO MAE XapakTep 31eOUTbIIOro Mepeoro-
BIpPHOTO IIpaBa.

Takoxx y IbOMY aCHEKTi BaXKJIMBUM € IUTAHHS BLIXOAY Bil TpaauLil BperyIt0BaHHS Pi3HOMAaHIT-
HUX BHJIB JIOTOBOPIB i3 3aIlpOBaDKEHHS Takoro peryiatoBaHHs Ha piBHi LIK Ykpainu. BenuuesHa Kib-
KiCTh 3MiLIAHUX JOTOBOPIB, IO € CHOTOMIHI, 200 K TaKUX, 5K € HEMOIMEHOBaHUMHU I HE OTPHMAITH CBOTO
3akpiruieHHst B [IK Ykpainu uu iHIIMX HOPMATHBHUX aKkTaX (0COOIMBO, IO CTOCY€EThCS chepr HaTaHHS
MOCITYT), 3aCBiquy€e akT HECIIPOMOKHOCTI HAI[IOHAJILHOTO 3aKOHOJIABIIS 10 CBOEYACHOTO pearyBaHHS
Ha TIOSIBY TAKUX BHJIB JOTOBOPIB, & MOXIJIMBO, W HEIOUIJIbHICTh TAKOTO JOAATKOBOTO PErYIIOBaHHI.
[IpakTuka po3poOieHHs A0roBipHOro npasa B Mexax €C He TUM IIISIXOM, 1O MPOTIOHYEThCS BPETy-
JIFOBAHHS TUIBKY 3arajlbHAX MOIOXKEHb PO J0TOBOPH, 3 HOPMATHBHUM SaKpiHJ'IeHHSIM JIIIE OKPEMHX
BHJIOBUX KOHCTPYKLIH (HALPUKIIJ, 3arajbHUX BUMOT JI0 JOrOBOPIB IIPO Iepeiady MaiiHa y BIaCHICTb,
HAJIaHHL [I0CIIYT) a00 K BPEryIIOBAHHS OKPEMUX BHJIIB J0TOBODIB, sIKi 06IPYHTOBaHO NOTPEOYHOTH yBa-
ru 3 OOKy 3aKOHOAABIII Yepe3 iXHIO CIeqU(IYHICTD 1 3MICT, 8 TAKO)K MOKJIMBICTH 3JIOBXKUBAHB 13 OOKY
CTOpIH 3a JIOTOBOPOM (JI0 TPHKIIaAY, IOTOBIp JapyBaHHsS, OKpeMi BHIU HOCiyr). BkaszaHe, 3 ofHOTO
00Ky, pO3IINPUTH MOXJIMBOCTI JI0 pealtizallii MPHHIUITY CBOOOIU TOTOBOPY KOHTpareHTaMu 3a JJOrOBO-
POM, ITOKJIa/Iat04H, BiJIIOBIHO, YCIO BiAMOBINANBHICTH 32 3MICT IOrOBOPY HA CaMi CTOPOHH, 3 1HILIOTO —
3MEHIINUTH TepeobTsokeHicTs LIK Yikpalnu HopMaMu, 0 MOTpeOyBaTUMYTh JTOJAATKOBOTO TIYMaueHHS
a00 K BPETYJTIOBaHHS HA PIiBHI CIIEIiaJbHUX HOPMATUBHHX aKTiB.

BaxnuBo y BKazaHOMY KOHTEKCTi MOTOAUTHUCH i3 gymkoro €.0. Xapuronosa ta O.1. Xapuro-
HOBOI, 110 CYYacHI BUKIIMKH BUMAararoTh aJanTailii HallioHaJILHOTO IIUBIILHOTO 3aKOHOABCTBA 10 CY-
YaCHOTO KOHIIETITY MPHUBAaTHOTO Mpasa, mo BinOuTHii, 30kpema, y DCFR. Xoua, sk crnpaBeuinBo 3a-
3HAYaloTh aBTOPH, TaKa ajanraiis (30Kpema, o0 AoroBipHoro npasa — O. Y.) Moxke OyTH CKJIaJHUM
IIPOLIECOM 1 BUMAaraTuMe He TUIbKU peKofudikaliil 3akoHOIaBCTBa, aje i BianoBiqHoi afanrtanii npaBo-
cBimomocri [8, ¢. 9].

BucnoBku. Po3mmpenns cdepu mprBaTHONPABOBOTO JOTOBIPHOTO PETYIIOBAHHS CYCHUTBHHX
BiJTHOCHH, 30KpEMa, Yepe3 MiABUILIECHHS POJIi JOrOBOPY SK OIHOTO PETYIIATOPA TAKUX BiJHOCHH BUMArae
ChOTO/IHI TIEPEOCMHUCIICHHSI KOHIICNTY BITYM3HSHOTO JOTOBIPHOTO MpaBa. Taki 3MiHH 3yMOBJICHI TaKOXK
€Bpornei3aliero BITYM3HSIHOTO MPHUBATHOrO NpaBa. BkaszaHi mpoliecu OIHO3HAUYHO OyayTh CKJIaJHHUMHU
1 TPUBAJIMMH, 3BXKAFOYHM HA MIAXOIH, SIKi MPONOHYIOTHCS Ha piBHI €C 110710 OCMHCICHHS NPUHLUITIB
JIOTOBIPHOTO IpaBa, 3aTaJIbHUX 3aca]] PeryTIOBaHHs, 0 CTOCYETHCS BU3HAYCHHS YMOB JIOTOBOPY, HOTO
¢dopmu. OxHaK Taki 3MIHM € HE CTUIBKH JAaHHWHOIO criBmpami 3 €C, CKITbKM HaraJsHOI MOTPeOoro
CBOTOZIEHHS, OCKUIBKH 0€3 MPOBEACHHS MINPOKOMACIITA0HOT Ta IMOMHHOT pOOOTH HaJl CHCTEMOIO JIO-
TOBIPHOTO TpaBa HACTaHE Yac HEMOXKJIMBOCTI e€()eKTHBHOI MPHUBATHOMPABOBOI CriBmpalli 0i3Hecy Ta
MPUBATHUX OCi0 13 KOHTpareHTaMu 3 IHIIUX KpaiH.
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TPAHC®OPMANIA CYB’EKTIB T'OCIIOJAPIOBAHHSI
B YMOBAX IIU®POBI3ALIII EKOHOMIKH

TRANSFORMATION OF BUSINESS ENTITIES IN THE CONTEXT
OF DIGITALIZATION OF THE ECONOMY

BripoBaiykeHHS B )KUTTS Oy/Ib-sIKHX HOBUX TEXHOJIOTiH, 30KpeMa IIUPPOBUX — MPO-
nec, 0€3yMOBHO, TpUBaJMK i Hece B cOOi Macy HEBIJIOMHUX 1I€ BUKJIHKIB Ta HeOe3NeK
VIS TFOJICTBA, ajie HU(POBI TEXHOJIOTIT BiIKPUBAIOTh YHIKAIbHI MOXKIIUBOCTI [Tl PO3BHT-
Ky Halloi eKOHOMIKHM Ta MiABUINEHHS SKOCTi XUTTA rpoMansH. Kpim toro, OypxiauBuii
PO3BHTOK MU(POBUX TEXHOJOTIH XapaKTepHu3ye HACTAHHS HOBOTO €TaIly IPOMHCIOBOI
peBoIIoLii, SKUW 3MIiHIOE 3MICT Tpalii ¥ XHUTTS JIoAWHU. MaciitaOHe BIPOBAIKCHHS
TaKHX TEXHOJIOTIH CTBOPIOE CIPHATINBI IEePEIyMOBH UL 3arajbHUX aBTOMAaTH3alii Ta
poboTu3aiiii BUpOOHHUIITBA.

OcraHHI JecATUpiuYs XapaKTepU3ylOThCs CTPIMKHM PO3BUTKOM HAayKH W TEXHIKH,
PO3BHBaIOThCS 1H(QOpMaIiHI TEXHOJIOTIT Ta [HTEpHET, SIKMii BBAXKAOTh «UETBEPTUM Ka-
HaJIOMY, 1110 TIOB’SI3y€ JIFONeH Mk cO0010 (ITiciisi 0COOMCTOTO CITIKYBaHHs, Tene(oHy Ta
momTw). Llelt 38’130k 1aBHO nepecTas OyTH JINIIIE HEBUYSPITHIM JDKepesIoM iHpopMarlii,
a € JOCTYIHHUM 3aco00M KoMyHiKalii. [HTepHeT i3 rmio0anpHOT momToBoi Ta iHdopma-
Lil{HO-IOIIYKOBOI CUCTEMU MEPETBOPUBCS HA IHCTPYMEHT BEICHHS Cy4acHOro Oi3Hecy,
3aCHOBAHOTO Ha MPUHIIUIIAX MEPEKEBOI EKOHOMIKH.

KomyHikaniiiHi TexHonorii 3MiHIOIOTh caMy CyTHICTh Oi3Hec-moneneil — 06a30BHX
IIpoIeciB CTBOPEHHS MPOXYKTIB i OCIYT BUPOOHHKAMHU Ta HaJaHHS iX KiHIIEBHM CIIO-
xuBayaM. Kpim Toro, nosiea iud)poBUX TEXHOJIOTIH MOYaia BiIKPUBATH YHIKAJIbHI MOXK-
JIMBOCTI IIOI0 PO3BUTKY €KOHOMIKH Ta IMiJBUILEHHS SKOCTI JKUTTS TPOMAJISH, ajie 3MiHH
MMOYHYTh BifIOyBaTUCS TIIBKK TOMI, KOJMH «IU(PPOBa» TpaHCHOpMAIIisl CTaHE OCHOBOIO
KUTTEAISIBHOCTI CYCHIIbCTBA, Oi3HECY Ta IepKaBHUX YCTAHOB, a sIBUILE K IU(POBi3a-
is CTaHEe 3BUYHUM Ta MOBCSIKICHHUM.

Kpim Toro, BiAMOBJIAIOUUCH BiJ| MAlepOBUX MPOLECiB Ta HU(POBI3yIOUN CKIIALO0BI
€JIEMEHTHU CBOET POOOTH, Cy0’ €KTU IOCIIOAAPIOBAHHS 3MOXKYTh 3MEHIIUTH KUIBKICTh KPO-
KiB, paHilie HeoOXiMHUX U GYHKI[IOHYBaHHSI, TOJIMIINTH TEPMiHH BUKOHAHHS POOIT,
3HAYHO MiABUIIUTU €(hEeKTUBHICT CBOET AisUTLHOCTI Ta, B KiHIIEBOMY MiJICyMKY, 3HU3UTU
eKCIUTyaTallifiHi BUTPATH.

CTarTiO MPUCBSYEHO CKJIAIHIN mpobieMi — poiii AepikaBH, I €eKOHOMiKO-IIPaBOBOI
MOJITUKH 010 HUdpoBizalii y cdepi rocronaproBanHs. AKTyaJbHICTh Ii€i mpobnemMu
NOB’s3aHa 31 CTPIMKHM MOUIMPEHHSAM IIU(PPOBUX TEXHONIOTIH Y cepi rocrnonaproBaHHs,
110 ITO3HAYMIIOCS Ha KITIOYOBUX BHJAX FOCIIOAAPCHKUX BIMHOCHH. Y CTaTTi pO3DISTHYTO
0co0MBOCTI TpaHcdopmallii cy0’€KTiB TOCIOAAPIOBAHHS B yMOBAX IU(PPOBi3allii eKOHO-
MiKH, BUOKPEMJICHO BUAU HiIPHEMCTB Y cdepi LuPPOBOi eKOHOMIKH, IIPOAHATII30BaHO
po0JieMH 3aKOHOABUOTO BPETYIIOBAHHS 0COOIMBOCTEH MPaBOBOTO CTAHOBHIIA Ta Bij-
HOBiANBHOCTI BipTyaJbHUX IiJIPHEMCTB.

Knrouosi cnosa: cy6’exmu cocnodapiosants, yupposa ekoHomixa, yupposi mexno-
n02il, enekmpoHHuil Oi3Hec, 8ipmyanibHe NiIONPUEMCMEBO.

O IOJIIH B.IO. —acmipanT [V kypcy 3a crienianbhicTio 081 «IIpaBoy» (IHCTHTYT eKOHOMIKO-TIPABOBHX
nociimkens imeHi B.K. MamyTtoBa HationanbHoi akaneMii Hayk YKpaiHu)
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The introduction of any new technology, including digital — a process, of course, long
and carries a lot of unknown challenges and dangers for humanity, but digital technology
opens up unique opportunities for our economy and improving the quality of life of citi-
zens. In addition, the rapid development of digital technologies characterizes the onset of
a new stage of the industrial revolution, which changes the meaning of labor and human
life. Large-scale implementation of such technologies creates favorable conditions for
general automation and robotization of production.

The last decades have been characterized by the rapid development of science and
technology, the development of information technology and the Internet, which is con-
sidered the “fourth channel” that connects people with each other (after personal commu-
nication, telephone and mail). This connection has long ceased to be just an inexhaustible
source of information, but is an accessible means of communication. The Internet from
a global mail and information retrieval system has become a tool for modern business
based on the principles of network economy.

Communication technologies change the very essence of business models — the basic
processes of creating products and services by manufacturers and providing them to end
users. In addition, the advent of digital technologies has opened up unique opportunities
for economic development and improving the quality of life of citizens, but change will
occur only when the “digital” transformation becomes the basis of society, business and
government agencies, and the phenomenon of digitalization becomes commonplace.

In addition, by abandoning paper processes and digitizing the components of their
work, businesses will be able to reduce the number of steps previously required to op-
erate, improve the timing of work, significantly increase the efficiency of their activities
and, ultimately, reduce operating costs.

This article is devoted to a complex problem — the role of the state, its economic and
legal policy on digitalization in the field of management. The urgency of this problem is
relate to the rapid spread of digital technologies in the field of management, which has
affected key types of economic relations. The article considers the peculiarities of the
transformation of economic entities in the context of digitalization of the economy, iden-
tifies the types of enterprises in the digital economy, analyze the problems of legislative
regulation of the legal status and responsibilities of virtual enterprises.

Key words: business entities, digital economy, digital technologies, e-business, vir-
tual enterprise.

MocranoBka npodiaemu. [{udporizalis 0cTaTO4HO 3MiHHIA CKOHOMIYHI BIIHOCHHHU CY0’€KTIB
rOCIIOAAPIOBAaHHS Ta Halyna 3HaYHUX 00EepTiB, 110 Ma€ BIUIUBATH 1 HA JEP>KaBHY €KOHOMIUHY MOJITH-
Ky, HOJIOXKEHHS 1010 sAKOi (ane 6e3 3raaxu mpo nudposizaliio ekoHoMiuHOI cdepu) 3akpimieHo B I'K
[1, cT. 9-12].

Kpim Toro, 1iudpoBi TEXHOJOTIT 3MIHWIA CYCHUIbHE JKUTTSA, 10 MO3HAYMIIOCS i HA TPABOBHUX
Horo acriektax. Tak, KJIaCHYHUH CKJaJI MPaBOBITHOCUH (CyO’€KTH, 00’€KTH, 3MICT NMPAaBOBIIHOCHH)
B yMOBax IudpoBizaiii HaOyBae TOCUTh CBOEPIAHOTO 3a0apBIICHHS, Y 3B’SI3KYy 3 YAM BHHHUKAE MpooIie-
Ma kBani¢ikanii HOBUX cy0’€KTiB (30KpeMa, BIpTyaJbHUX MiANPUEMCTB), BU3HAYEHHS 0COOIMBOCTI 10-
TOBIpHUX 3B’SI3KiB Ta YMOB 3a0€3M1€UCHHS €KOHOMIUHOI KOHKYPEHIIil, BilIlOBiJaIbHOCTI TOIO B HOBUX
yMoBax [2, c. 56].

Ludposa exoHOMiKa, OTPHMYIOYH MOMYISPHICT Y BCHOMY IMBLTI30BAHOMY CBiTi, BOJHOYAC
MIPOIIOHYE, a YacTO — HaBiTh JUKTY€e HOBI NMpaBWiia JUIs BeOeHHs Oi3Hecy, 30KkpeMa, BOHA HaJla€ HOBI
MOXITUBOCTI Cy0’€KTaM TOCIIoJapIOBaHHS.

BinbIicTh BITYM3HSIHUX MIANPHEMCTB Y KOHTEKCTI PO3BUTKY 3HAYHO BiJICTAIOTh Bij 3apyOik-
HHX, IO TICBHOIO MipOI0 3yMOBIICHO BIJICYTHICTIO MpPOBEJCHHS CBOE€YACHUX HAYKOBUX JOCIIJKCHB,
CIPSMOBAaHKMX HA OOIPYHTYBAHHs TCHIACHUIN, BUKIMKIB, MOXKIMBOCTEH, KOTPI 3’SBISIOTECS B IPOLIEC
EPexoay 10 UMPPOBOI eKOHOMIKH. Y 1IbOMY 3B’5I3Ky [EPEBAKHA YACTHHA KOMIIAHI! 3MIHIOE IO/ 10
TPOLECiB (OPMYIFOBAHHS LIIEH Ta OKPECICHHS MEPEXKi LIHHOCTEI BiANOBIIHO 10 BUMOT CY4aCHOCT.
OTxe, e akTyami3ye mpobnemMaruky nudpoBizamii eKOHOMIKH SIK TIEPCHEKTHBHOTO HANPSIMY PO3BHUTKY
TS Cy0’€KTIB TOCIIOIaPIOBAHHSI.

AHaJi3 ocTaHHIX AocaimkeHb i myomikaniii. Omisa gociipkeHp 13 udpoBizaiii eKOHOMIKH
Ykpainu y Hayli rocrnofapchbKoro rnpapa 1okasas, 10 BOHH TpencTaBiieHi nukioMm crareil O. BiHHUK.
JInist nociiikeHHs, IPOBEICHOT0 Y JaHii CTaTTi, € BaXKIMBUM OOIDYHTYBAaHHS BUEHOIO CBOET IPOMO3HLIT
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npo notpedy BiJMNOBIIHOTO IIPAaBOBOIO PETYNIOBaHHS Cy0’€KTHOIO CKIany BitHOCHH chepu 1udpoBoi
€KOHOMIKU (NIpelicCTaBHUKIB e-0i3Hecy Ta iX caMOperylaiBHUX OpraHizalii, CIIOXHBayiB, YIOBHOBaXe-
HHUX OpraHiB); iXHix mpaB Ta 000B’513KiB y cdepi HuppOBOi CKOHOMIKH, MEXaHI3My 3aXHCTy MPaB Ta 3a-
KOHHUX iHTepeciB, BIANOBINAIBHOCTI 3a MOPYIIEHHS y Ll cdepi Ta HACTIIKIB 3JI0BXKUBAHHS IIPaBaMy,
oco0nuBocTel po3misany KOHGIIKTIB/cOpiB [2, c. 60].

OxpeMi MUTaHHS MPaBOBOT MPOOJIEMATHKH ITUPPOBOT CKOHOMIKH PO3IVISIAIH TaKi HAyKOBIII SK:
A. I'aBpunenxo, M. Kynuuuy, B. Kouun, b. Tereparauk, O.B. Illanosanosa, M. Jlytos, M. Kyuepsisen-
KO Ta iHIIi.

IMocTaHoBKa 3aBaaHHs. METOIO CTATTI € JOCHTIKEeHHs TpaHcdopmallii cy0’ eKTiB rocrnogapro-
BaHHS B YMOBax IIU(POBi3allii EKOHOMIKH.

Pe3yibraTn fociifkeHHs. Po3BUTOK B3a€MOBIIHOCHH y CyCHiIBHOMY CEPEIOBUILI 3a1€XKUTh
BiJl piBHSI PO3BHTKY €KOHOMIKH. Ile cToCyeThesi OyIb-sIKOTO PiBHS: TI00AJBHOTO, HAI[IOHAILHOTO, pPe-
riOHAJILHOTO, TepUTOpianbHOro Tomo. [{udpoBizallis eKOHOMIKH sBJIsSE€ COOO TMEBHY EKOHOMIYHY
TEXHOJIOT'iI0 31 CBOIMU OCOONMBOCTIMU, TEHACHLIAMH Ta 3aKOHOMipHOCTSIMU. bararo kpaiH cBiTy Bu-
KOPHCTOBYIOTh JaHy TEXHOJOTIIO IJIS MiJBHINCHHS €(QEKTHBHOCTI PO3BHTKY E€KOHOMIKH, 3POCTaHHSI
KOHKYPEHTOCIIPOMOXHOCTI Tomio [3].

Kpim Toro, nudposizanis eKOHOMIKHM — HOBE COLiaJIbHO €KOHOMIYHE 1 TEXHIKO — TEXHOJIOTiuHe
SIBHIIIE, STKE 3MiHIOE peanbHicTh. KoM rotepr Ta iHII HQPOBI JOCATHEHHS CTUMYIIOIOTH POOOTY MO3-
Ky JIFOIIMHH y HAMPsIMi KPaIIoro po3yMiHHS 1 IOAAIBIIOro (opMyBaHHS HOBOTO, TIOMIIIIIEHOTO CEpPeIo-
BUIIIA KUTTEAISIIBHOCTI, PO3IIUPEHHS AOCTYIy 10 [HTepHeTy nonomarae poOutu Bee 1ie mBuame. L
3MIHH BIUTHBAIOTH Ha JIFOAEHl y BCbOMY CBITi, SIK y MOOYTI, TaK i Ha BUPOOHHUITBI [4].

VY cxBaneniit ypsaosiii Konneniiii po3BUTKy 1IM(pPOBOT EKOHOMIKH Ta CyCHiJIbCTBAa YKpaiHH Ha
2018-2020 poku 1u¢poBizaLlis po3IAAAETHCS K HAaCHYEHHS (i3UUHOTO CBITY €JIeKTPOHHO-II(POBH-
MU IPUCTPOSMH, 3aCO0aMM, CUCTEMAMU Ta HAJIArOMXKEHHs €J1eKTPOHHO-KOMYHIKallIHOro 0OMiHY MiX
HUMH, 0 (PAKTHYHO YMOXKIIHBIIOE IHTEIPANbHY B3aEMOII0 BipTyaJbHOTO Ta (Pi3HYHOT0, TOOTO CTBO-
proe kibepdizuunuii mpoctip [5].

B. JIsmenko ta O. BuiiHeBchbKuii po3nisaatoTh npouec HudpoBizawii 3 Ho3uLii noaisy eKoHOMi-
KU Ha TPH CEKTOPH (MepBUHHHI — CIIIbChKE TOCIOAAPCTBO 1 BUI0OYTOK KOPHCHUX KOTIAJIFH, BIOPHHHUIH
— MIPOMHCIIOBE BUPOOHHILITBO, TPETUHHUM — MOCIYTH), TO IPUHIUIIOBOIO BIIMIHHICTIO € HE CTUIbKH
301IBIIEHHS YAaCTKU TPETUHHOI'O CEKTOpa a00 MOSBU Ta PO3IIUPEHHS HOBOIO (LU(POBOi EKOHOMIKH), a
paIvKaIbHE TIEPETBOPEHHS BCIX TPhOX BXKE ICHYIOUMX CEKTOpiB [6, c. 8]. [To3uIlist HaBeeHNX HAYKOBIIIB
TiCHO Kopentoe 3 inesmu 3aknaaenumu K. Knapkom ta XK. @ypacthe [7] y Teopii moCTiHAYCTpianbHOTO
CYCIiNbCTBA, B SKil MOMIT CYCHiNbHOIO BUPOOHUIITBA TAKOXK JLIUBCS Ha TPU CEKTOPU 33 CXOXKUM IIPHH-
IIUITIOM, HayKOBI[i HaTOJIOIIYBAIIH, IO B MAaHOYTHROMY CTPIMKO 3pOCTaTHME YacTKa TPETHHHOTO CEKTOpa
EKOHOMIKH (c(epa MoCiIyT) MOPIBHSIHO i3 CUTLCHKHM TOCIIOIAPCTBOM Ta POMHUCIIOBICTIO.

Bonnouac nudposizallis 3yMOBIIOE BCTAHOBIEGHHS OONaJHAHHS, IPOrpaM Ta HOCIYT, pO3po-
OJICHHS HOBHX MPOAYKTIB Ta JiOYMX MOJeNicii (aHAIOTOBI MPOIECH MOBHHHI OyTH 3aMiHeHi 1udpo-
BHMMH), alie HacamIiepe]] KOMIaHii MOBUHHI 1HBECTYBaTH y TPAMOTHHUX TMpalliBHUKIB, 11100 cuctema IT
JiliCHO cTaHOBUJIACS OCHOBOIO iH(pacTpykTypu Kommawii. Ile, 31 cBoro 60Ky, norpedye Bi npauiBHU-
KiB BHKOPHCTOBYBATH IIPaBO Ha CAaMOCTiiHI PillIeHHS, [0 IIOBUHHO CTHMYIIOBAaTHCS 320X0UyBaIbHIMH
cucremMamu. ToMy HeOOXi/IHE IHBECTYBaHHS B iHTEJ’IeKTyaJ'ILHI/If/i KamiTan koMmaHii [8].

BaaxkaeTncs, 110 1M(POBI TEXHOJIOTI € IHCTPYMEHTOM Ta 3ac000M JUIS HIIKX BUJIIB rOCIOIap-
CBKOT AisUTBHOCTI, 33 JONIOMOTOI0 KHX MOXHA e()eKTHBHO MOJCPHI3yBaTH BUPOOHHMIITBO a00 K Ha/laBa-
TH TIOCTYTH, a TAKOXX OKPEMHM PUHKOM a00 raiy33t0 rocrofapchbKol TisIbHOCTI.

Kpim Toro, uudposi TexHomnorii cranu 06a300 U CTBOPEHHS HOBHX IPOAYKTIB, I[IHHOCTEH,
BJIACTUBOCTEH Ta, BIIIOBLIHO, OCHOBOI OTPUMAHHS KOHKYPEHTHHX IIEpeBar Ha OLIbLIOCTI PUHKIB.

Cy0’€ekTH TOCTIONAPIOBAHHS, SIKi MalOTh HA METI MEPEHTH Ha «IIU(POBI» peiiku MOBUHHI (OKYyCY-
BaTHCs Ha aBTOMAaTH3allii BUPOOHUYMX Ta yNPaBIiHCHKUX IIPOLECiB, 3 METOIO IiIBUIIEHHS €(EeKTUBHOC-
Ti pyHkuioHyBaHHs. IlianpreMcTBO, sIKe pOOUTH aKLEHT Ha «UU(POBi3allii», TOBUHHO HALIIIOBAaTUCS
Ha JIi€BY BiJa4dy BiJl IUX MPOILECIB, Yepe3 OUIbII BUCOKY 3aJyYCHICTh CHIBPOOITHHUKIB 10 MPUAHATTS
YIPABIIHCHKUX PILlIEHb.

Ane «ludpoBizalio» BapTo po3IIAJaTH sK IHCTPYMEHT, a He sIK caMolilb. IIpu cucteMHOMy
JIep’KaBHOMY MiIXOMA1 «IIM(POBI» TEXHOJOTI OyAyTh 3HAYHO CTUMYIIIOBATH PO3BUTOK BiJKPUTOTO iH-
(hopMaLliiHOTO CYCIINBCTBA K OJHOTO 3 iCTOTHHX (PaKTOpIB PO3BUTKY JIeMOKparii B YKpaiHi, MiJBU-
LIEHHS NPOJYKTHUBHOCTI, EKOHOMIUHOI'O 3pOCTaHHS, CTBOPEHHS POOOUUX MiCllb, @ TAKOX IiJABUIIECHHS
SIKOCTI HTTS TpOMasiH Ykpainu [9].
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Y namiii kpaini 17 ciuns 2018 poxy Kabiner MinictpiB Ykpainu cxBaiau « KoHIEMNIi10 PO3BUT-
Ky LudpoBoi eKOHOMIKH Ta cycriibcTBa YKpainu Ha 2018-2020 poku». Bona nependauae 3nilicHeHHS
3aXOIB II0Z10 BIPOBA/DKCHHS BIIOBIIHIX CTUMYIIB JUIs IM(POBi3allii eKOHOMIKH, YCBIIOMIICHHS Ha-
SIBHUX BUKIIMKIB Ta OBONOJIHHS IHCTPYMEHTaMU PO3BUTKY LH(POBUX iHPPACTPYKTYp, BU3HAYAE KDH-
TUYHI cepH Ta MPOSKTH HUPOBi3allii, a TAKOXK — CTHMYITIOBAHHS BHYTPIIIHBOTO PHHKY BUPOOHHUIITBA,
BHUKOPHCTAHHS Ta CIIOKMBaHHSI IUPPOBUX TEXHOJOTIH [4].

3anpoBamkeHHs 3a3HadeHoi Konuenuii nepenbadae HaOyTTs Cy0’€KTaMM TOCIIONAPIOBAHHS
(POBUX KOMIETEHIiH, a TAKOX BiJIIOBIAHOIO IPABOBOIO OMOCEPEINKYBAHHS X MOBEAIHKH IiA dac
KOPUCTYBaHHS IIaTHOpMOI0 «Ypsia mist 6izHecy» [11].

Biamosigso 1o ct. 2 Tocnopapepkoro konekcy Yipainu (nani — [K Ykpaian) yaacHUKaMu Bin-
HOCHH Y c(epi ToCTIOIapioBaHHs € Cy0’€KTH TOCIIOapIOBaHHs, CIIOXKMBAYi, OpraHH JIep>KaBHOI BIIaaN
Ta OpraHy MIiCIIEBOTO CaMOBPSIIyBaHHsI, Ha[lJICHI TOCIOAaPCHKO0 KOMIIETEHIIIE0, @ TAKOXK TPOMAJISTHH,
IPOMA/ICHKI Ta IHIII OpraHi3allii, iKi BUCTYIal0Th 3aCHOBHUKAMHU Cy0’€KTIB TOCIIOAPIOBAHHS UM 31M-
CHIOIOTH II0JI0 HUX OpraHi3auiiHo-roCrnoaapchKi MTOBHOBAYKEHHSI HA OCHOBI BIZIHOCHH BiacHOCTI [1].

Bonnouac cy0’ekTaMu TOCHOAAPIOBAaHHS BU3HAIOTHCS YYACHUKH TOCIONAPCHKUX BITHOCHH, SIKi
31IHCHIOIOTB FOCIIOIAPCBKY AiSUIBHICTD, pealizyodm TOCTIONIAPCHKY KOMIICTCHILi O (CyKyl‘[HiCTB rocrozaap-
CbKHX [PaB Ta 000B’sI3KiB), MAIOTh BIJJOKPEMJICHE MaliHO i HECYTh BiIOBINAIBbHICTH 32 CBOIMH 3060B’51-
3aHHSMH B MeKax IIbOro MaifHa, KpiM BUTIAJIKIB, nepen6aqe}n/1x 3akoHOmaBcTBOM (cT. 55 I'K Ykpainm).

[Mudposa ekoHOMIiKa Ta ii CKIQJIHUK — €JICKTPOHHUH Oi3HEC MAlOTh HU3KY CICIU(IUHUX 03-
HaK, 3yMOBJICHUX BHKOPHUCTAaHHSAM iH(pOpMaIiiiHO-KOMYHIiKalliiHuX (1 B mepiry uyepry — mudpoBux)
TEXHOJIOT1H JUIs KOMYyHiKawil ii y4acHUKIB, 3aBISIKM YOMY Taka €KOHOMIYHA CHCTEMa OTpHUMala Ha3By
mdposoi [4]. 3okpema, 11e CTOCY€EThCS Cy0 €KTHOTO CKIay, B SIKOMY, KpiM TPaaULiMHUX Y4aCHUKIB
rOCIOAAPCHKUX BiIHOCHUH (Cy0’€KTIB TOCIIOAAPIOBAHHS 31 CTaTyCOM 1HAMBIAYaabHOIO MiANPUEMII 200
FOPUIUYHOT OCOOH, CIIOYKUBAUYiB-TPOMAISIH Ta CY0 €KTIB OpraHi3amiiHO-TOCIOIapChKUX TOBHOBAYKEHb,
CTBOPEHUX SIK FOPUANYHI 0COOHM, B TOMY YHCII — SIK YITOBHOBKCHI OPTaHH), HAsSBHI BipTyalibHI MiAIPH-
emctBa [11] sk rpyna ¢i3uuHUX Ta/a00 HOPUANIHUX OCI0, KA HEPIIKO BUKOPUCTOBYE OIMH EJIEKTPO-
HHHH pecypc — eJIeKTPOHHUH Mara3uH 4u €lIeKTPOHHY TOProBeibHy MmiaTdopmy, aje 6e3 ohopMIICHHS
OpraHi3aliiiHol €IHOCTI Takol IPynu B SIKOCTI IOpUIUYHOI ocobu. B 00’ekTHOMY ckiali HOMiHYIOTh
00’€KTH, IO HE MAIOTh Ped0BOi (OPMH, — HOMEPHHUIT Ta pajiopecypc, Mepexa InrepHer, BeOcaiiTH,
30KpeMa iHTepHET-MarasuHu, iHTepHeT-mardopmu tomwo) [12, ¢. 127].

Lugposisauis BAPOOHIINX YU YIPABIIHCHKUX IPOLECIB HE 0OMEKYEThCS 3BUYANHOI0 aBTOMA-
TH3aLi€I0 BHYTPIIIHIX MPOIECiB IMiNPHEMCTBA, OCKUIBKHU Nependadae mepeBeeHHs] YaCTHHH POOOTH
MEepCOHAy Ha TporpamMHe 3a0e3neueHHs. 3a paxXyHOK HudpoBizailii poOoYHX MPOIECiB MiINPUEMCTBA
3MEHIIYIOTh KiJBbKICTh Iiif, HEOOXIMHUX AJIsi BUKOHAHHS 3aBllaHb, CKOPOUYEThCS MamepoBa podoTa,
3HAUYHO 3MEHIIYETHCS KUIBKICTh OMHJIOK Ta MiJBHILYEThCS MPOLYKTUBHICTH Ipalli nepcoHaty. 30e-
PEXEHHsI 3BUYaliHUX alTOPUTMiB pOOOTH B HE3MIHHOMY BUIVISI MOXKE IPHU3BECTH [0 BiJICTaBaHHS Bij
KOHKYPEHTIB, sIKe JIIKBIyBaTH y MOAAIBIIOMY Oyze Iyxe npoomemarnganm [13].

Kpim Toro, nudporizaiiist IpOMHCIOBOT0 BUPOOHUIITBA MA€ Ha yBa3i IHTETPaIlil0 HU3KH IPOPHUB-
HUX TEXHOJIOTIH: BIpTYaJbHOTO MOJEIIOBaHHSA, [HTepHETY peuei, poOOTOTEXHIKH, ITYYHOTO 1HTEJICK-
Ty, BEIUKHUX JAHHUX, TEXHOJOTIH XMapHHUX i TPaHUYHHUX OOUMCIICHb, IPEIUKATUBHOI aHATITUKH, HOBUX
CTaHAApTIB 3B 53Ky Ta iH.

Ha mincraBi BUIIEBUKIAAEHOIO MOXHA 3pOOUTH BUCHOBOK, III0 PO3BUTOK LIU(PPOBUX TEXHOJIO-
riif 3Ha4HO BIUIMHYB Ha OPraHi3alilo rocrofapchbkoi JisIbHOCTI Ta CYCHiJIbHI BIAHOCUHM, SIKi BUHUKA-
I0Th Y IU(POBOMY CEPEIOBHIIL.

Kpim TOro, MO’XKHA HArOJIOCHTH Ha TOMY, 110 HHU(PPOBI TEXHOJOTII BiAIrpalOTh TyXKe BaXKIUBY
POJIb B IpoIeCi BUPOOHUIITBA, MIAXO/I 10 BEJACHHS MiAMPUEMHHUIITBA Ta MiAMPUEMHHUIBKOT AisJIBHOCTI.
ITuroma Bara CyCHiIbHUX BiIHOCHH, NOB’S3aHUX i3 BUKOPUCTAHHSIM KOMII'IOTEPHUX MEPEX y TOCIO-
JIapChKil AiIbHOCTI, PO3MOBCIOAMIACS BCIM CBITOM 1 mepenbadae norpely 3ade3neyeHHs eheKTUBHOT
IPaBOBOI perIaMeHTallii BKa3aHUX BiHOCHH.

Iugposa TparchopMaris A1 KOXKHOTO Cy0’€KTa TOCHONApPIOBaHHS e — 3MiHa OpraHi3aIliifHoT
KYJBTYPH 1 BIIPOBAPKCHHSI HOBUX IIH(PPOBUX TEXHOJIOTIH Ta KOMYHIKAIIii, sIKi pO3LUIHPIOIOTH MOXKIIUBO-
CTi 1 1I03BOJISIFOTH (POPMYBATH BIIACHY TaK 3BaHY «EKOCHUCTEMY» Y B3aEMOIIT 31 CBOIMU KOHTAKTHUMHU ay-
nutopisimu [ 14]. Taka Tpancdopmaltist BUSBISETHCS K HA 30BHIIIHBOMY PiBHI B3a€MOJIT — MiXK MiTPH-
€MCTBaMH, TaK 1y CepearHi KOXKHOTO OKPEMOTO ITiAMPHUEMCTBA — Ha PiBHI BiAHOCHH MiX NMPalliBHUKAMH.
T. IToquacoBa, BBaXkae, IO «IiANPUEMCTBO CHOTOJHI — LI€ HE POCTO CYKYIHICTh MpolieciB OizHecy 3
JKOPCTKOIO CTPYKTYpOI0, KOe(illieHT KOPUCHOT [IiT IKNX HEOOXiHO MiBHIyBaTH. MeTa ChOTOJHIIIHIX
E€KOHOMIYHHUX MEPETBOPEHB — 1€ 3MiHa caMol MojieNi mianpuemctBay [15].
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IMudposa Tpanchopmarlis 30iHCHIOETECS B PI3HUX IIOIMHAX OpraHizalii. 3MiHIOIOThCS TEXHO-
Jorii Ta Gi3Hec-mpoliecy NOOyI0BaHI Ha HUX, IO B CBOIO YEpry, MPU3BOAUTH 10 MOAUQIKaLlii CTPYKTY-
pH, CHCTEMH YIpaBIiHHSA 1 Kyl1bTypu opranizamniii [16]. [ludposa tpanchopmaiiis GizHecy — e opra-
Hi3al[iiiHi 3MiHU 32 PaXyHOK BUKOPUCTAHHS U(PPOBUX TEXHOJOTIH 1 Gi3HEC-MOJIeIeH IS MiABUIICHHS
HIpOXYKTHBHOCTI. SIk 0cHOBY mudpoBoi TpaHchopMarlii, sika BU3Ha4a€e (HOKyC IepeTBOPEHb Ta IiTbOBUI
piBeHb LudpoBoi 3pinocTi mianpuemcrsa, T. I'inea po3misaae crparerito. Inctpymentamu aetanizanii
1 peaizauii crparerii € Oi3Hec-Mo/IelNb, JOPOXKHs KapTa i mopTdesb NpoekTiB, 30aJaHCOBaHUI 3 TIO3U-
il peasnizanii TEXHONOTIYHUX 1 HETEXHOJOTIYHUX 1HHOBaLiH, CIIPSIMOBAHUX Ha 3pOCTAaHHS IM(POBOI
3pinocTi mianpuemcrsa [17].

CyuacHi u(poBi TEHACHIIT B €KOHOMIIlI CTaIH MiAIPYHTSAM JIi BHOKPEMJICHHS MIJATPUEMCTB
HACTYIHUX THITIB!

1. IlimnpremMcTBa TPaAULIIHHOTO CKIIaAY, CYO’€KTH MiINPUEMHHIBKOL TisTIBHOCTI — FOPHIMYHI
(pi3uuHi) ocobu, siKi BeyTh CBiH Gi3HEC 1 BAKOPUCTOBYIOTh AKTUBHU B pealibHill (hi3uuHii MaTepialbHil,
HeMatepianbpHii uu Qinancosiit popmi. Taki mianpHeMcTBa BUKOPHCTOBYIOTh Y CBOiM rocHogapchKii
IisIBHOCTI eneMeHTH udpoBsizauii, mpore BoHu He € udposumu [18, c. 9].

Tpaaumniitai miamprueMcTBa (CepenHi i BeIHKi), B MparHeHH] MPOTHCTOATH CyYaCHUM BHKIHKaM,
BIIPOBA/KYIOTh IIU(PPOBI TEXHOINOTII. [X yMiHHS mepeOyayBatucs Ha 1udpoBuil TaHamapT € HalBaxX-
JIMBILIOK KOHKYPEHTHOIO mepeBaroto. [IpoTe it Malux miANpUEMCTB TPAIHLIIHOTO CKIIALy BCe, IO
IOB’s13aHE i3 aBTOMATH3AMIEI0 Ta 1HGOPMAIIHHAMHA PIICHHSIMH, € JOPOTMM Ta He HACTLIEKH HEOoOXis-
HUM y CUIIy py4HOro ynpasiinag [18, c. 10].

2. YacTkoBO BipTyasbHi MiANPUEMCTBA, CY0’€KTH MiANPUEMHULBKOI IisTIBHOCTI — IOPUAUYHI
(¢pi3uuni) ocobwu, siki MOXKYTh MaTH (pi3UMUHI MaTepiaibHi, HeMaTepiaabHi Yd (iHAHCOBI aKTHUBH, MPOTE
CIoCcoOM MPOCYBaHHSI IIUX AKTHBIB y IMX MiANPUEMCTB BipTyasbHi, HU(PPOBI. K MpaBuiIo, Taki miamnpu-
€MCTBa, MAOYH 3aracH TOBapiB, BOAYAIOTh HAWONTUMAIBHIIIN IUISX X MPOCYBAHHS 0 KIIIEHTA TITBKU
yepe3 mepexky IarepHet. 1l mianpreMcTBa OiBIIOK MIpOI HIK TPaJMIiiHI iIHTErpOBaHi B U(PPOBY
€KOHOMIKY, OCKLIBKH [HTepHeT — Ile OCHOBHHMIA KaHaJI X MPOAAXIB, MiCIle, Ie BOHU TCHEPYIOTh BUPYUKY.
BianosigHo cniocodu NpocyBaHHA CBOET MPOAYKIIT 1 KaHAIN PeKIaMH Y IUX MiJNPUEMCTB TEX BIpTY-
aspHi, udposi [18, c. 10].

3. BipryaspHi mianpueMcTBa, YMOBHI OpraHi3alliiiHi CTPYKTYpH, MEPEXeBe iCHyBaHHS SIKHX,
CKJIAJIAETHCS 3 HEOAHOPIIHUX arcHTIB, IO B3aEMOJIIOTH B KOMI FOTEPHO-0MOCEPEIKOBAHOMY CEpeIo-
BHIIII 1 PO3TAILIOBAHI Y Pi3HUX MICIISIX.

BipryaipHe miApUEMCTBO — 1€ HOBA, SIKICHO BUINA (opMa opraHizamii miInprueMcTBa, sKa 3a-
MIHUTB ()i3HYHY CTPYKTYPy KOMYHIKATHBHIMH TEXHOJIOT1SIMH, OCHOBHOIO METOIO SIKOTO € IIBH/IKA aJiarl-
Talist 10 BUMOT PHHKY, MaKCUMaJlbHE BUKOPUCTAaHHs 1HTEpHET-pecypciB. BripoBapkytoun iHHOBaLiiHI
pileHHs, BipTyajbHE MiANPUEMCTBO MaTHME MOXIIMBICTh ONTHMIi3yBaTH Oi3HEC-NPoLecH, CKOPOTUTH
BUTpATH, 1 3HAWTH HOBI JpKepena aoxomis. [18, c. 10].

Ipore 3xilicHIOBaTH CBOIO IiSIBHICTH 3aJIsl TOCATHEHHS OCHOBHOI METH — OTPUMAaHHS IpPH-
OyTKy — BITYM3HSHE BipTyaJbHE MiAMPHEMCTBO 3MOXE TIIbKH HAO0yBalOUX CTATyCy FOPUANYHOT 0COOH,
TOOTO 3AIHCHUBINY YC1 MPaBOBI YHHHI nporeaypu. ToOTo € ps 03HaK, SIKi € CIUJIBHUMH 1 OHOYACHO
BIJIPi3HSIOTH BipTyalbHE MiNPUEMCTBO (BipTyallbHy OpraHi3allilo), BiJl iHINMX BITYU3HSIHUX CY0 €KTIB
rOCIOAAPCHKOT isTBHOCTI Y HAOYTTi CTaTyCy IOPUANYHOI OCOOH.

A. TaBpuiIeHKO 3BepTa€ yBary Ha Te, L0 HOCTYIOBO i IOpUANYHA 0c00a BXKE NEPECYBAETHCS Y
BipTyanbHuil nipocTip. Tak, peectpaiiiiiHa ciry>k0a Ha ChOTOJHI MPOBAANThL 30epiraHHs peecTpamiiHuX
JIOKYMEHTIB IOPUAMYHHUX OCIO B €JICKTPOHHIM (opMmi, 0 CTaBUTH MiJ MUTAHHS HEOOXITHICTH 30epe-
JKEHHS CTaTYyTHUX JOKYMEHTIB B IanepoBiit Gpopmi, 3 SKHMH MU MaEMO MOXITHBICTh O3HAHOMHTHUCH 32
JIOTIOMOTOI0 €NIEKTPOHHUX cepBiciB. OHAK 3IIHCHUTH JEepKaBHY peeCTpalliio IpUANIHOI ocodu Ge3
3a3HaYEHHS MOIITOBOTO MICIIE3HAXO/KCHHS Ha ChOTOJIHI € HEMOXIUBHUM [ 19].

3BUYaHO, BIICYTHICTh pPeabHOI afpecH, Ha MepUIMil IONIAA MOXKE IPU3BECTH 10 HU3KH NIPO-
OseM, 30KpeMa IpUAMYHA aJipeca BaXKIMBa JUIsl BUHAYCHHS MICLs YKJIAJEHHS JAOTOBOpPY BiJIIOBIAHO
110 TiostokeHb cT. 647 LusineHoro Konekcy Ykpainu (nani — 1K) [20], Miciist BUKOHAaHHS 3000B’ sI3aHHS
BiINOBIHO 710 mosoxkeHb cT. 532 11K Ykpainu, BoHa Mae 3HAYCHHS MPH BU3HAYCHHI MiACYIHOCTI CIIOPY,
BU3HAYEHHS OpraHy, 10 SIKOTO HEOOXiJHO CIUIATyBaTH MONATKH, OCTAE BiIMOBIIHO i TUTAHHS MOXITH-
BOTO IIPUTATHEHHS JI0 BIIOBiAAIBbHOCTI 0¢i0, SIKi BEAYTh TaKy AisiabHICTb [20]. ¥V cydyacHUX yMOBaXx sK
MICIIE3HaXOKEHHSI, TaK 1 BEJICHHS AisIbHOCTI IOPUAMYHOT 0COOU MOXe OyTH MEPEHECEeHO /10 BCECBIT-
HbOI Mepexi. BorHouac 1y 0ci0, ski MaroTh Ha MeTi 3MiHCHEHHS MiANPUEMHHLIBKOT IiSUIBHOCTI, aKTy-
AJIBHOIO € MOXKJIMBICTB MTPOBAKEHHS TaKo1 JAisUTBHOCTI y hopMi ropuandHoi ocodu. e nae MoxkuBicTh
00MEKHMTH BiIITOBIIaIbHICTE 33 30008’ I3aHHAMH, IKi BHHUKAIOTH 11/ Yac 31iCHEHHS TaKO1 JisSILHOCTI,
MaifHOM IOPHINYHOT 0COOH, IO POOUTH aKTyallbHUM PO3POOIEHHS Ta (GOPMYIIOBaHHS MOHSATTS BipTY-
anpHOi IopuaYHOi ocobu [20].
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Cy6’extu rocnogaproBaHts y cdepi udpoBoi €eKOHOMIKH MaIOTh TaKi 0COOIMBOCTI:

— BUKOPHUCTaHHS HOBITHIX iH(GOpMAaIiifHUX TEXHOJOTiH Ta IeHTpai30BaHOl CUCTEMH YIpaB-
niHHA [21];

— MOOINBHICTD, BIICYTHICTh TICHOTO ()i3UYHOTO KOHTAKTy CTPYKTYPHHX HiZPO3A1IiB MiXk CO-
6oro0 [22];

— PO3MHUTI MeXi BipTyaJlbHUX OpraHizauid, 00’€qHyIOTh MOCTAYaJIbHUKIB, AUCTPHO IOTOPIB,
KITIEHTIB Y JIAHIFOTH TTOCTABOK, 1[0 HE MArOTh MexX [22];

— IHTerpallis Kpalux TeXHOJIOTI, 3ac00iB BUPOOHHUIITBA 1 JJOCBiy areHTIB BipTyaJbHOTO Miji-
MPUEMCTBA, iX 00’ €THAHHS HABKOJIO KJIFOYOBUX Oi3Hec-npouecis [21; 23];

— THYYKICTB 1 BIINOBITHA peaKilisi, (HaNpUKIaJ, BipTyallbHi MiANPHEMCTBA MOXYTh CTBOPIOBA-
THUCS 13 OKPEMHUX €JIEMEHTIB JIJIs pealtizalii meBHoi i MeTH 1 po3naaaTucs micis ii qocsraeHHst) [24];

— HAKOMMYEHHS PECypCiB HABKOJIO KJIFOYOBHMX Oi3Hec-mporieciB [22], He3HauHa (i3UyYHA CTPYK-
Typa i BUCOKa BipTyaJibHa HAsBHICTh aKTHBIB (MepekeBi 00’ enHanHs); [21];

— po3po0IICHHSI HEOAHOPIIHUX KOMIT FOTEPHUX MEPEXK 1 CEPEIOBHILL, 3aCTOCYBAHHS Pi3HOMAHIT-
HUX IPOrpaMHHX 3ac00iB, BUKOPUCTAHHS iHPOPMAIIITHAX | KOMYHIKALlIHHUX TEXHOJIOT1H s JMHAMIY-
HOTO 3B’SI3Ky JItofield 1 aktuBiB [21; 22];

— cCaMOpEeTYJIFOBaHHS Ta CaMOOpraHi3allisi, KOOpJMHAIS Ta B3a€MOJIis Ha OCHOBI paHillie OroBO-
PEHOTO 3 MapTHEepaMH YIpaBliHHS Oi3HeC-TpoliecaMu Ta pecypcamu [25].

— MakcuMmi3zalii npuOyTKy y BipTyaJlbHOMY MPOCTOPI IUPPOBOT EKOHOMIKH Ha OCHOBI KarliTai-
3allii 3HaHb, MPOLECIB.

BinHocuHu Mix cy6’ekTamu 1IUPPOBOT EKOHOMIKH, BKJIFOYHO 3 JIOTOBIPHUMH 3B’sI3KaMH, 3a-
3BHYall BCTAHOBIIOIOTHCS TAKOXX 3 BHKOPHCTAHHAM €IIEKTPOHHUX 3ac00iB, SKi, B CBOIO YepTy, MOXKYTh
3aCTOCOBYBATHUCS MPHU BPETYIIOBAHHI/BUPIMICHHI MK [IMMH 0co0aMH KOH(IIIKTIB/CIIOpiB. 3a3HaueHi
00CTaBUHHU 3yMOBIIIOIOTH 1 TIEBHY crieliudiKy BiMOBIAaIbHOCTI y cdepi HHUPPOBOT EKOHOMIKH, IPOTE
B 3aKOHOJIaBCTBI YKpaiHM BiJICYTHI yHi(iKOBaHI MOJIOXKEHHS 3 [IbOTO MUTAHHS Yepe3 PO3MOPOIICHICTh
HOPM, sIKi PETYJIIOIOTh BiTHOCHHHU B il cepi B YUCICHHUX aKTaX 3aKOHOJABCTBA, a0 BiICYTHICTh
Ba)XJIMBHUX TOJOKEHb, [TOB’S3aHUX 3 BIIIOBIAAJBbHICTIO YYACHHUKIB BIIHOCHH LIOA0 BUKOPUCTAHHS
CJICKTPOHHMX Oi3HEC-peCcypCiB Ha 3pa30K 3rajlaHuX CalTIB — IHTEPHET-Mara3uHiB Ta TOPrOBEIbHHUX
inTepHer-tatrdopm [12, ¢c. 127].

O. BinHHK HArolouIye HacamIepesl, Ha IIPOrajMHaX B 3aKOHOAABCTBI LIOA0 0COOIMBOCTEH Ipa-
BOBOTO CTAHOBHIIA Ta BiANOBIANBHOCTI BIPTYalbHHX IIiIPUEMCTB, SIKi 3a3BHYaii YHHKAIOTh HEOOXI/-
HOT [1sl PyHKUIOHYBaHHS y cepi eKOHOMIKH Jeramisawii (ronpu ii HasBHOCTI B yCiX abo yacTHHH
YYaCHHKIB TaKWX MiAINPHEMCTB), a TaKOX (DaKTHYHMUX KOPHUCTYBAdiB TaKUX pecypciB/caifTiB (iHTep-
HeT-MarasuHu Toio) [12, ¢. 127] 3a HemoTprUMaHHs BUMOT 3aKOHOJaBCTBA MIOJ0 PO3KPUTTS iH(popMaIIii,
nepenbadeHoi 3akoHaMH «[Ipo exekTpoHHY KoMepito» [26] Ta «IIpo 3axucT mpaB crioxuBadiB» [27].

Tak, 3akOHOIABeb: HE BU3HAYA€E OLIBII-MEHII IPYHTOBHO IIPAaBOBHH PEXHM iHTEpHET-Marasu-
HIB SIK CaliTiB, KOPHUCTYIOUHCH 1HIIIUM MOHSATTSAM — IHTEpHET-Mara3uH K 3aci0 JJIs mpencTaBiIeHHs abo
peanizawii ToBapy, poOOTH Uy IOCIYId LUIIXOM BUMHEHHS €lIEeKTPOHHOTO npaBouuHy (cT. 3 3Y «IlIpo
€JIEKTPOHHY KOMEPIIiI0»); BIICYTHICTh YHiBepcanbHOro (II0A0 BCiX BUAIB mociyr y cdepi mudpoBoi
€KOHOMIKH) MOHSATTS «BJIACHHUK CalTy» Ta «(aKTHYHUH KOPHCTyBad caifTy» (HasBHE B IiJ3aKOHHHX
aKTax MOHATTS BIACHHKA CAHTy sK Horo xopucTyBada [28] HaBpsSI 4 KOPEKTHE, aJDKe CAiT MOXe Ie-
pelaBaTucs BIaCHUKOM B KOPUCTYBaHHS 1HIIMM 0c00aM; O TOIO K BOHO CTOCY€ThCsS chepu HamaH-
HS JIUIIE eIEKTPOHHUX JOBIpPYUX MOCIYT, IO BiIPi3HAEThCA BiJ cepH eIeKTPOHHOI KoMepii, B AKii
OJIMH CaiiT MOXe BUKOPUCTOBYBATUCS KUIbKOMA UM HaBiTh O0ararbMa oco0amu (30KpeMa, ydaCHUKaMu
OJIHOTO YU KUIBKOX BipTyaJIbHUX HiANPUEMCTB); Cy0’€KTaMU €JIEKTPOHHOI KOMEpLii 3aKOHOJaBelb BU-
3Ha4Ya€ NpojaBls (BUKOHABLS, IOCTaualIbHUKA) TOBapiB, pobit, mocayr (ct. 7 3Y «IIpo enekTpoHHY
KOMEpLiI0»), HOKYIIs (3aMOBHUKA, CIIOXKKBa4a) ToBapiB, podiT, nocayr (cT. 8 3V «lIpo enekTpoHHY
KOMEPLiI0»), HOCTa4yalbHUKA IOCIYT IPOMiKHOro Xxapakrepy (cT. 9 3Y «IIpo eneKTpoHHY KOMEPLI0»)
; HE BpaxXoBy€ IIPU [IbOMY Ba)KJIUBi 0OCTaBUHMU, a caMe, 11[0: a) IPU BUKOPUCTAHHI TAKOIO CalTy, sK iH-
TEpHET-MarasrH, HepiJIko BaXKKO BU3HAYUTH (PAKTHYHOTO MPOJABII, OCKIIBKH iHPOpMAIIisl OAAETHCS
3 caiiTy, 1o nepedyBae y KOPUCTYBaHHI PI3HUX MPOAABLIB 0€3 3a3HauCHHS, SIKI TOBApU KOXKEH 3 HHUX
IPOIIOHYE JI0 MPOJAXY Ta Npojac; 0) B yKIAJCHOMY i3 CIIOXKHBaUeM €JIEKTPOHHOMY JJOrOBOpi (e-40ro-
BODIi) TAKOXK Taka iH(OpMaIlist HEPiAKO BiACYTHS, a B MiICYMKY — HENIPOCTO BU3HAYUTH, sIka 0coba Mae
HECTH BiJNOBINAJBHICTh 32 HE PO3KPUTTA IependadeHol 3aKoHOM iH(opmalii Ta mopyIieHHs iHIIMX
npas crioxxuBayis [12, c. 127].

Moxna norogutucs 3 b. TerepsaTHUKOM, SIKUI 3ayBaXKye PO IEBHY BifipBaHICTh AEpXKaBU Bif
YIPOBADKEHHS 3a3HAUCHUX TEXHOJIOTIH y cdepy rocrnomapioBaHHs CBITUUTH TOH (hakT, IO 3ampoBa-
JOKCHHSI HOBUX CyYacHHUX 1H(OpMaliiHO-KOMYHIKAIL[ifHUX TEeXHOJIOTIH 1 pillleHb 1010 CTBOPEHHS iH-
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(dopmaliiHUX pecypciB 1 3ampOBaKEHHsI CJIEKTPOHHUX TEXHOJIOTIH JUIsl MiABHIICHHS KOHKYPEHTO-
CIPOMOXKHOCTI 3A1HCHIOIOTBCS CHOTOJHI IEPEBAKHO CAMUMU Cy0’ €KTaMM rocriofapioBass [29, c. 66].

Hacamnepen Tpeba 3ayBakuTH, 110 IrdpoBa Tpanchopmaiis cyd’€KTiB TOCIOJapIOBaHHS T10-
BUHHA 3a0e3e1yBaTH BIPOBaUKEHHS 3aXO0/iB 100 YNPABIiHHS PU3UKAMU 1 HABUATH NPALiBHUKIB IS
3a0e3MeYCHHS BUCOKOTO PiBHSI KOH(IIEHIIIHHOCTI Ta O€3MeKH, TAKOXK MOXKHA TT00AYNTH, 1110 3pOCTaroua
B3a€MOJist (B3a€MOJIOTIOBHIOBAHICTh) M mpaiiBHuKamMu Ta IKT 3yMOBiIrO€ HOBI MiZIXOAW /10 OpraHiza-
1ii po0oTH, 0 MOXKE 301IBIIUTHA 0OCSITH BUPOOHHUIITBA.

BucHoBku. CboroHi HuQpoBi TEXHOJIOTIT KapAWHAILHO 3MIHIOIOTh YCTaJICHI JIepKaBHi Ta Ipo-
MaJIChKi IHCTUTYTH, 3yMOBIIIOIOTH TpaHC(HOPMALIit0 MpaBa B UPPOBY €HOXY, 3MIHIOIOTh CHCTEMY CYyC-
MiJIPHO-EKOHOMIYHUX BiZIHOCHH, TaK 1 BCi€T IHCTUTYIIHHOT CTPYKTYpHU CYCILUIbCTBA.

[TixBUIEHHS IBUAKOCTI Ta PO3MOBCIOLKEHHS IIUPOKOCMYTOBOTO JOCTYIY 110 [HTepHET 3B’ 513Ky,
(hopMyIOTh HOBI BHIM Oi3HECY, SIKi IPUIHATO HA3UBATH BIpTyalbHUMH, iHQOpMaiHHUMH, ITUPPOBUMEU
Ta MepexxeBUMH. OJJHAK TPOTATOM OCTAaHHIX JIECATH POKIB TEHJCHIIIT BIpTyaJbHOTO Oi3HECY 3MIHMIIM-
Cs BiJl YaCTKOBOTO TIPOJIOBKEHHsI Oi3HEC-MOJIeli Y BHYTPILIHIN MiJIPHEMHUIIBKIA MEpexki 10 TOBHOTO
OXOIUICHHS Oi3Hec-Mo/ieNieil CBITOBOO [HTEpHET Mepexero, sika BUKJIMKaA MOsBY iH(pOpMamiiHUX mo-
CEpEeIHUKIB Ta IHIIHUX Cy0’€KTIB, CTATyC SKUX TAKOXK MOTPeOye KOPEKIIT B TOCHIOAaPCHKOMY TIPaBi.

Kpim Toro, BUIlIeBKa3aHMii Oi3HEC Iie HE CTaB MEPEBAKAKOYMM, X04a HOTO €IIEMEHTaMH TPO-
HU3aHa MaibKe BCS MiIMPUEMHHUIbKA AiSUTBHICTh Ta (DYHKIIOHYBaHHS 11 Cy0 €KTIB, @ TAKOXK B paMKax
JaHOTO (PaKTy rOCHOAAPChKI BIAHOCHHU 3a3HAIOTh ICTOTHUX 3MiH. 30KpeMa, 3’ SIBHIIUCS HOBI CKJIaTHH-
KM TaKMX BiTHOCHH — BIpTyaJbHI MiIPHEMCTBA Ta BIpTyasbHi 00 €KTH, eJIEKTpOHHA (hopMa 3B’SI3KiB,
BKJIFOYAI0UH JJOTOBOPH.

Tpeba 3BepHYTH yBary Ha Te, [0 JHHAMIYHILINM i3 KOMIIOHEHTIB Tpoliecy Iudposizailii € mpa-
BOBIJIHOCHHH MiX Cy0’€KTaMH, siKi Bke OyJId BH3HAHI Ha 3aKOHOJABYOMY PiBHi, OMHHMM i3 TPUKIAIIB
naHoro (akTy € Te, o B paMKaxX YWHHOTO 3aKOHOJABCTBA BiIOYBAEThCS YKIIaIEHHS JOTOBOPIB ajie Ha-
CIIpaBi AiF04Yi HOPMATHBHO-TIPABOBI AKTH 1€ HE B 3MO31 OXOIUTH BC1 MPABOBITHOCHUHH, 1110 BUHHUKAIOTh
Ta CTPIMKO PO3BHBAIOTHCS B yMOBax HUpOBi3allii.

IIpuramanHa st 3ralaHux Cy0’€KTiB Ta 00 €KTIB BIPTYaJIbHICTh Ta MOB’S3aHi 3 UM PH3UKH
CBiJIUaTh MPO HEOOXITHICTh BiOOpaKCHHS HA PiBHI 3aKOHOJABCTBA CHEIHU(DIKKA FOCHOAAPCHKUX BiTHO-
CHH B yMOBax IIU(POBi3allii 3 METOIO BIOPSAKYBaHHS (QYHKI[IOHYBaHHS BIpTyalbHUX ITiJIPUEMCTB Ta
BUKOPUCTAHHS ENIEKTPOHHUX PECYPCiB sl 3a0€3MeUeHHs COMIAIFHOTO CIPsMYBAaHHS LUX BiJXHOCHH.
3BOJIIKAHHS 3 TAKUM PETYTIOBAHHSM 3arpoXKye 3HAYHHUMH PH3UKaMHU, SIKi IpUTaMaHHi s udposizamii
HapiBHi 3 11 mepeBaramu.

Ot:xe, CydacHui CTaH TOCHONAPCHKO-IPABOBOIO PEryIIOBAHHI JocmipKyBanoi cdepr B Ykpa-
iHi Moxe OyTH BiA3HAUCHUH 5K Takuii, o nepedyBae Ha CTail CTAHOBICHHS 3aralbHUX YSBIEHb PO
MEXaHi3MH NPaBOBOrO 3a0e3MeueH s BIANOBIHIX TpaHC(HOpMaLiiHIX npouecm 1 XapaKTepusyeTbes,
Ha allb, YIOBUTbHEHUMH TEMIIAMH PEaJbHOTrO 3aKOHOIABYOTO CYNPOBOLY MOB’S3aHHX 13 HUMHU 3MiH
y cdepi ToCIoaaploBaHHs.
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MHOroprP€JIOBA JL.I.

HNOHATTSA, O3HAKHN TA CTPYKTYPA MEXAHI3MY ITPABOBOTI'O PET'YJIIOBAHHS
3ABE3INEYEHHS BE3ITEKH ITPALIL

CONCEPT, FEATURES AND STRUCTURE OF THE LEGAL REGULATION
MECHANISM OF LABOR SAFETY

AKTyasnbHICTb CTaTTi OJSIra€ B TOMY, 110 IIPaBOBE PETYIIOBAHHS y chepi rapaHTy-
BaHHs OE3MeKH Mpalli € 3aMOPYKOI JJIsi CTBOPEHHsI CTAOUIBHUX TPYIOBHX BiIHOCHH.
A TOMy JOCIHI/DKEHHS CKIaJHOI CTPYKTYPH MEXaHi3My IIPaBOBOTO PETyIIOBaHHS TapaH-
TyBaHHs O€3IMeKH Mpalli Ja€ 3MOTY JOCIIIUTH CYKYIHICTh FOPHIUYHUX 3ac00iB, 3a J0-
TTOMOTOIO SIKUX 3IHCHIOETCS MTPABOBHI BIIMB Ha CYCIiJIbHI BiJTHOCHHH, 10 BHHUKAIOTh
y nmocnimkysaHiit cdepi. Came TomMy mpobiema AOCHTIHDKEHHST MEXaHi3My HpaBOBOTO
PETyJIIOBaHHS TapaHTyBaHHsS OE3IEKH Ipalli B yMOBaX CHOTOJCHHS HaOyBae iCTOTHOTO
3HAYEHHS Ta MOTPebye 3’ sICyBaHHS MOHATTS Ta CTPYKTYPH TaKoro 3a0e3mnedeHHs. MeToto
CTaTTi € PO3IISI TEOPETHYHUX ITXOIIB IO BH3HAYCHHS «MEXaHi3My IPaBOBOTO pery-
JFOBaHHS», (POPMYBAHHS IMIIXOMY IIOAO0 BH3HAYECHHS Ta CTPYKTYPH MEXaHI3My IIpaBoO-
BOTO PETYJIFOBAHHSI rapaHTyBaHHs O€3IeKH Tpaili. Y CTaTTi MpoaHa i30BaHO crenudiky
1 poJib MEXaHi3My MPAaBOBOTO PETyJIIOBAHHS TapaHTYBaHHS OE3MEKH Ipalli, POBEACHO
TCOPEeTUYHUM aHani3 Horo ereMeHTiB. He3Bakaroun Ha 3HauHi 3700yTKM HAyKOBLIB
y IOCIiPKeHHI TUTaHb, 0B’ I3aHUX 13 PABOBUM PETYJIIOBAHHSIM, IIPABOBHM BIUIMBOM i
BIUTMBOM Ha HUX MEXaHi3My ITPaBOBOTO PETYJIIOBAaHHS, 11032 MEKaMH BUBYCHHS 3QJTUIIIH-
JIUCS TPOOJIEMH 3aTaTbHOTEOPETUYHOTO JIOCIIPKEHHS TIOHATTS Ta CTPYKTYPH MEXaHi3My
MIPaBOBOTO PETYJIOBaHHS rapaHTyBaHHs Oe3mneku mpaiti. [1if gac q0cmipKeHHs aBTop J0-
XOIWNTh BUCHOBKIB, III0 MEXaHi3M IIPAaBOBOTO PETyIIOBAaHHS rapaHTyBaHHS Oe3MeKu mpa-
I — e cucTeMa IpaBoBUX 3ac00iB 1 GpopMm, 3a JOIOMOTOI0 SKHX 3a0e3edy€eThCs IPABOBE
peryiroBaHHs Oe3MeKH Tpaili. Y cTaTTi HaBeJIGHO OCHOBHI O3HAKH MEXaHi3My IPaBOBOTO
pETyJIIOBaHHS TapaHTyBaHHS O€3MeKH mpami. Y JOCIIUKeHHI aBTOp HaBOJHUTH CIIEMEHTH
CTPYKTYpH MeXaHi3My IPAaBOBOTO PETYIIOBAHHS rapaHTyBaHHs OE3MeKH mpalli, 3 ypaxy-
BaHHSM CHeUU}iKK MpeaMeTa IPaBOBOTO PETyTIOBAHHS TPYIOBHX MPaBOBIIHOCHH. 3po-
0JICHO BHCHOBOK, I1J0 MEXaHi3M MIPABOBOTO PETYIIFOBAHHS FrapaHTyBaHHs Oe3MEeKH Mpaili 3a
JIOTIOMOTOI0 3ac001B, METO/IB Ta (JOPM peraMeHTY€E TPYIOBI BIIHOCHHH Y cdepi rapaH-
TyBaHHS Oe3MeKH Mpalli 3 METOIO iX Ypery/IioBaHHs Ta BAOCKOHaNeHHsA. OiHaK, 3BaXKalo-
YH Ha Te, [0 TPYAOBI IPABOBITHOCHHHM PEITIAMEHTYIOThCS HE JIUIIE HOPMATHBHO-IIPaBO-
BUMM aKTaMu y cdepi mpalli, a TAKOX MatOTh MICILIe TaKi IPaBOBi 3aCO0H, SIK: TPyAOBHH
JIOTOBIp, KOHTPAKT, KOJICKTUBHUI JOTOBIp, YHCIICHHI JIOKAIBHI TPABOBI aKTH, sIKi BCTa-
HOBIIIOIOTH JIOJIATKOBI YMOBH Ta BUMOTH JI0 CTOPIH TPYAOBUX NPABOBiTHOCHH, MEXaHi3M
MIPaBOBOTO PETYJIIOBAHHS IapaHTyBaHHs OE3IEKH Mpalli Ma€ CBOIO rally3eBy crieludiky.

Kniwouosi cnosa: besnexa npayi, 3a6e3neuenns 6e3nexu, oXopoHa npayi, MexaHiam
npasogoco pecynio8anHs, CmpyKmypa Mexamiamy npagoeo2o pe2ynio8anHsi.

The relevance of the article is that legal regulation in the field of occupational safety
is the key to creating stable labor relations. Therefore, the study of the complex structure
of the mechanism of legal regulation of occupational safety, allows us to explore the set
of legal means by which the legal impact on public relations arising in the field of occu-
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pational safety. That is why the problem of studying the mechanism of legal regulation
of occupational safety in today’s conditions is becoming essential and requires clarifica-
tion of its concept and structure. The purpose of the article is to consider the theoretical
approaches to the definition of the “mechanism of legal regulation” and the formation
of an approach to the definition and structure of the mechanism of legal regulation of
occupational safety. The article analyzes the specifics and role of the mechanism of le-
gal regulation of labor safety, a theoretical analysis of its elements. Despite significant
scientific achievements in the study of issues related to legal regulation, legal influence
and influence on them of the mechanism of legal regulation, the problems of general
theoretical research of the concept and structure of the mechanism of legal regulation of
ensuring labor safety remained outside the study. During the research, the author comes
to the conclusion that the mechanism of legal regulation of labor safety is a system of le-
gal means and forms by which the legal regulation of labor safety is ensured. The article
presents the main features of the mechanism of legal regulation of ensuring labor safety.
In the study, the author gives the elements of the structure of the mechanism of legal reg-
ulation of labor safety, taking into account the specifics of the subject of legal regulation
of labor relations. It is concluded that the mechanism of legal regulation of occupational
safety, with the help of means, methods and forms regulates labor relations in the field
of occupational safety, in order to regulate and improve them. However, given that labor
relations are regulated not only by regulations in the field of labor, but also there are such
legal remedies as: employment contract, contract, collective agreement, numerous local
legal acts that establish additional conditions and requirements to the parties to labor
relations, which is why the mechanism of legal regulation of occupational safety has its
own industry specifics.

Key words: labor safety, safety, labor protection, legal regulation mechanism, legal
regulation, structure of legal regulation mechanism.

Beryn. BinmHocuuu, 1m0 ckinanaroTbes y cdepi rapaHTyBaHHs O€3NEKH Mpaili, 3BOISTHCS JI0
B3a€MOJIii MK MpaiiBHUKaMH, poOOTOAABLIEM Ta JIEPKABOIO, iX PETYIIOBAaHHS 3a0€3Me4yeThCs 3a J0-
IIOMOTI'OI0 CUCTEMH CIOCO0IB Ta METOZIB IMpaBoBOro BILIUBY. Sk 3ayBaxye C.C. AnekceeB, MeXaHi3M
MPABOBOTO PETyTIOBAHHS MOXKe OYyTH BHU3HAYCHUI SIK €THICTH MPABOBHUX 3aCO0IB, 32 JOMIOMOTOI0 SKUX
3a0e3MeYyeThCs pe3yIbTaTUBHUI TIPABOBUI BIUTHUB Ha CYCIiJIbHI BiqHocuuu [1, ¢. 150].

VY 1bOMY acreKTi MOKa3HUKOM JIEBOCTI TPABOBOTO BILTHUBY Ha CYCHIIbHI BiTHOCHHH BHCTYIIAE
MEXaHi3M IIPaBOBOTO PETYJIIOBAHHS — CKJIaJHA 1 OaratoacriekTHa Kareropis. BU3HaueHHs MOHATTS Ta
CYTHOCTI MEXaHi3My [IPaBOBOT'O PETYJIIOBAHHS € 3alOPYKO0 €(PEKTUBHOCTI HOTO 3aCTOCYBaHHS B PI3HUX
cdepax CyCHUTLHOTO JKUTTS Ta MOMIIIIEHHS CTaHy 3a0e3MeueHHs IIpaB 1 CBOOO JIIOAUHY 1 TPOMa/ITHU-
Ha, 30KpeMa i y cdepi rapaHTyBaHHs O€3IeKH palli, 1K TOJIOBHOTO 0603’5{3Ky nepxasu [2, c. 125].

IpaBoBe peryimoanns y cdepi rapaHTyBaHHs Oesleku npali € 3aMopyKoio MUl CTBOPSHHS
CTallIPHAX TPYIOBHX BiIHOCHH. A TOMY JOCII/DKCHHS CKJIAJHOI CTPYKTYPH MEXaHi3My NPaBOBOIO
PEryIIOBaHHs TrapaHTyBaHHS O€3MeKH Mpali Jae 3MOTY JOCIIIUTH CYKYIHICTh IOPHIMYHHX 3ac00iB,
3a JIOTIOMOTOI0 SIKHX 3[IHCHIOETHCS TIPABOBUH BIIMB HA CYCIIJIbHI BIZIHOCHHHU, 1110 BUHUKAIOTh y cdepi
rapaHTyBaHHs Oe3MeKH Ipari.

Came ToMy npobiemMa J0CIiIPKeHHSI MEXaHi3My IIPaBOBOTO PETYJIIOBAHHS rapaHTyBaHHs Oe3rie-
KM Tpalli B yMOBaX ChOTOJICHHs Ha0yBa€ iCTOTHOTO 3HA4YEHHs, MOTPeOye 3°sICyBaHHs HOTO MOHATTS Ta
CTPYKTYpH.

JocnimKkeHHIo Mpo0IieM MOHSTTS, CYTHOCTI Ta CTPYKTYPU MEXaHi3My ITPaBOBOTO PETYIIOBAHHSI
TaK 4YM iHAKIIIe CBOTO Yacy MPHAUILIN yBary BuUeHi-TreopeTuku, 3okpema: C.C. Anekcees, B.M. Topie-
HboB, B.H. Xponantok, O.®. CkakyH, T.I. Tapaxonuu, J.M. Illecronanora, K.B. lIlynaikoB Ta iHIi.
Tako)k MUTaHHS CYTHOCTI MEXaHi3My IPaBOBOTO PEry/IIOBaHHS 3a0e3I€UEHHs OXOPOHHU Ta Oe3MeKu
npaui OynM MpeaMeToM AOCHIDKEHHsS Takux y4yeHuX, sk: B.B. Jlazop, JI.I. Jlazop, C.M. IIpunurmko,
H.M. Xytopsn, L.I. Hlammuna, O.M. SpoeHko i iHmi.

OpnHak, He3Ba)KalouK Ha 3HAYHY KUTBbKICTh HAYKOBHX JOCIIKeHb, y HAYKOBIH JiTeparypi Hemae
KOMIIIEKCHOTO JOCIIKeHHs BU3HAYESHHSI TIOHATTS Ta CTPYKTYPH MEXaHi3My ITPaBOBOTO PETyTIOBAHHS
rapaHTyBaHHs Oe3MeKH mpalli.

IocTraHoBKa 3aBaaHHsA. METOI CTATTI € PO3MIAA TECOPETUYHUX IMIAXO/IB 10 BUBHAYCHHS «Me-
XaHi3My [IPAaBOBOTO PETY/IIOBaHHA» Ta (JOPMYBaHHS MiAXOY LIOI0 BU3HAUCHHS Ta CTPYKTYPU MEXaHi3-
My [IPAaBOBOTO PETyTIOBAHHS rapaHTyBaHHS OE3IEeKH mpari.
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Pe3yabraTn gocaizxenns. [leBHoi mpobneMaTuky y 3araJbHOTEOPETHYHIHM Hayli HaOyBalOTh
IIUTaHHS, [10B’5I3aHi 3 OCHOBHUMHU IpoliecaMu (QyHKI[IOHYBaHHs paBa, 30KpeMa 3 Horo peryisTHBHOIO
¢byHkuiero. Y OpUIUYHIA Hayll peryasaTuBHY (QyHKIIIO IpaBa NPUHHATO TIYMAuUTU 4epe3 IPaBOBY
KaTeropiro «IIpaBOBE PETYIIOBAHHD).

SIKII0 MPOBOIUTH ETUMOJIOTIYHHUI aHai3, TO « AKaJeMIYHHIA TIIyMauyHUH CIIOBHUK YKPaiHCHKOT
MOBUY» TPAKTY€ CIOBO «PETYITIOBATI SIK YIIOPSIKOBYBATH I10-HEOYAb, KEPYBaTH YUMOCH, IiIKOPIOIOYH
WOro BiNOBITHUM IpaBUiIaM, NeBHii cuctemi [3, c. 480]. [I.A. KepiMoB 3a3Havae, 110 peryioBaTd —
1€ BCTAHOBJIFOBATH MEXi, MacIITad MOBEIIHKY JIIO/IeH, BHOCUTH B CyCITiJIbHI BITHOCUHH CTAOUIBHICTB,
cUCTEMY, HOPSATOK 1 TUM caMMM CIIPIMOBYBAaTH X y meBHoMy HampsiMi [4, ¢. 370-371]. BingnosinHo
10 «BeInKkoro IO pHANYHOTO CIOBHUKA) MPABOBE PETYIIOBAHHS — 1€ IIPOLEC BIUTUBY IEPKaBH Ha Cy-
CIITBHI BIIHOCHHH 32 TONIOMOTOI0 IOPUIUYHHX HOPM (HOpM TIpaBa). basyeTscs Ha mpenMeTi Ta MeToxi
MPaBOBOTO peryiatoBanHs. [IpeaMerom € Bu3Ha4YeHa (hopMa CyCIiIBHUX BIIHOCHH, SKa 3aKPITUTIOETHCS
BiJINIOBIJTHOIO TPYIIOK FOPUINYHUX HOpM. <...> Ili METOZOM MPAaBOBOTO PEryJIHOBAHHS PO3YMIETHCS
CHOCi0 BIJIMBY IOPUAMYHUX HOPM HA CYCHIIbHI BiTHOCHHUY [5].

«TepMiHOMOTTYHUI CIOBHUK)» BU3HAYA€ «IIPABOBE PETYIIOBAHHS» K 31HCHIOBAaHMH Jepika-
BOIO 3a JIONIOMOTOI0 IpaBa i IHIIMX FOPHIUYHIX 3aC00iB (HopM TPUIACIB IHAUBITYaIbHOTO TOPSIKY,
HpaBOBlI[HOCI/IH aKTiB peaiisauii TOIIO) UiICCIPAMOBAHNIT BIUIMB Ha CYCIUIbHI BiIHOCHHH 3 METOIO
iX 3aKpIIUICHHS, YIOPSAKYBaHHS, OXOPOHU Ta PO3BHUTKY. 3a3HAYCHI CYCIUIbHI BIHOCHHHU (IONITHYHI,
€KOHOMIYHi, KYJIFTYpHI TOILIO) SIK MTPEAMET HOPMAaTHBHO-TIPABOBOTO PETYIIOBAHHS € PE3yNbTaTOM CBi-
JIOMO-BOJIBOBOI TIOBE/IIHKM Cy0’€KTIB 1 BIAMOBITHO /0 CBO€ET MPUPOIY BUMAraloTh MPaBOBOTO BILIUBY.
ITpaBoBe peryatoBaHHS HE CTOCYETHCS (i3UUHUX, O107T0TIYHUX, IPUPOAHUX IIPOLIECIB, SKi HE OB’ sI3aH1
3 1opuandHUMU (aktamu [6, c. 126].

M.B. Cuiip4eHKO CTBEPIDKYE, L0 IPOLEC PETYIIOBAHHS HOPMaMU IpaBa CYCHIIbHUX BiAHOCUH
BUIVISIIAE K TIPOLIEC 3aKPIMJICHHs, cTabii3amii Ta oXopoHHu chopMoBaHUX abo Maibke chopMoBaHHX
CTPYKTYPHHX 3B’S3KiB JIFOACHKOT AiSUTBHOCTI. | TOMI BUXOMUTH, 110, TAK OW MOBUTH, PETYJIATUBHHUN I10-
TEHIIiaJl CHCTEMU HOPM IIpaBa peasi3yeThCs NUISIXOM 1HQOPMAIIiHO-IPaBOBOTO BILIMBY Ha CBIZIOMICTh
Ta BOJIIO JIFOJCH, TOOTO IIISIXOM JIOBEJICHHS IO CBIJOMOCTI YYaCHHUKIB CYyCIIJIbHUX BIIHOCHH iH(popMaLii
PO 3MICT YUHHUX HOPM IipaBa [7, c. 63]. [lyske cTucie, aje 4iTke TIIyMadeHHs IPaBOBOTO PEryIIOBaHHS
chopMynboBaHO aBTopamu nocibHuka «Teopis nepxasu 1 npasay J.B. JIyk’snosum, C.II. IlorpeOHs-
koM, B.C. CMOpOIMHCEKIM, SIKi 3a3HAYAI0Th, [0 IIPABOBE PETYIIOBAHHS — [I€ BIIOPSIKYBAHHS OBEiH-
KH YYaCHHKIB CyCITUIFHHX BITHOCHH 3a JIOTIOMOTOI0 IOpUANYHUX 3aco0iB [8, c. 68]. «IIpaBoBe perymro-
BaHHS — II€ 3aKPIMJICHHS Yy MPABOBMX HOPMAaX MEBHOTO PiBHS CYCIIIBHUX BIIHOCHH, 3a0€3MEYCHHS X
cTabiIbHOCTI Yepe3 MOCTIHHUI KOHTPOJIb, BiZIHOBJICHHS TPABOBUMH 3ac00aMH 1X MOPYIICHb, IPHBEICH-
Hs IX y BiANOBIAHICTB 3 iCHYIOUMMH HOpPMaMH IIpaBay», — 3a3Ha4ae b.B. Cabempkuii [9]. O.®D. CrakyH
BU3HAYa€ NIPABOBE PETYIIOBAHHA K 3JiIICHIOBaHE JepKaBOIO 3a JOIIOMOIOIO IpaBa i CyKyNHOCTI Ipa-
BOBHUX 3aC001B YIOPSAKYBaHHS CyCIIUIbHUX BIJTHOCHH, IX IOpPUIUYHE 3aKPIILICHHS, OXOPOHY 1 PO3BUTOK
[10]. o cdepr mpaBoBOro peryiOBaHHS aBTOPKA BITHOCUTH CYKYIHICTh CYCIIJIBHUX BiTHOCHH, SKY
MOYKHA 1 HEOOXiTHO BIOPSIIKOBYBATH 3a JOTMOMOIOK mpaa i mpaBoBux 3acobiB [10]. C.C. Anekceen
TIi] IPAaBOBUM PETYIIOBAHHSM PO3yMi€ 3IIHCHIOBAHHI 3a JIOTIOMOTOO MPABOBUX 3ac00iB (FOPHIMUHHX
HOpM, TNIPABOBIIHOCHH, 1HAWBIAyaJIbHUX MPHUIKCIB TOLIO) PE3yJIbTaTUBHHUIA, HOPMAaTHBHO-OPTraHi30Ba-
HUH{ BIUIMB HA CYCIIJIbHI BITHOCHHU 3 METOIO IX yNOPSIKYBaHHS, OXOPOHM, PO3BUTKY BiAIIOBITHO 1O
€KOHOMI4HOro 0a3ucy, CyCHiIbHUX NOTped JaHOro couianbHoro ycrpoto [1, ¢. 209].

Sxumo npoananizyBatu Hopmu Kozpekcy 3akoHiB npo npamto (nani — K3nll) Vkpainu, MoxHa
IIATH BUCHOBKY, III0 METOIO TIPABOBOTO PETYINIOBAHHS TPYAOBOTO TIpaBa €, 30KpeMa, PeTyIIOBaHHS TPy-
JIOBUX BITHOCHH YCIX MpAI[iBHHKIB, MOJIMIICHHS SKOCTI pOOOTH, 3MII[HEHHS TPYIOBOI JUCIMILUTIHA
TOIIO. 3aKOHOIABCTBO MPO MPAII0 BCTAHOBJIIOE BUCOKHH PiBEHb YMOB IIpalli, OXOPOHY TPYIOBHX IpaB
npauiBHUKiB (cT. 1) [11], 30kpema i mpaBa npaiiBHUKIB Ha Oe3meyHi i 310poBi ymoBH npai (ct. 2) [11].
ToGT0 ymMOBM npati Ha poboYOMy Miclli, Oe3reka TEXHOIOTIYHUX NPOLIECiB, MAIlIMH, MEXaHi3MiB, yCcTaT-
KyBaHHA § iHINMX 3ac001B BUPOOHULITBA, CTaH 3ac00iB KOJIEKTUBHOIO i1 iHAMBIAyaIbHOTO 3aXUCTY, L0
BHKOPHCTOBYIOTBCSL [IPALIIBHUKOM, & TAKOX CaHITapHO-100yTOBI yMOBH IIOBUHHI BiJIOBIaT! BUMOraM
HOPMATHBHHUX aKTIB PO OXOPOHY mpaui (ct. 153) [11].

Tox, Ha Halry JLyMKY, min TPABOBHM PEry/TIOBAHHAM TapaHTyBAHHs Oe3rmexu mpari MOKHa po-
3yMITH LIJIECTIPIMOBaHU ITPABOBUI BIUIMB Ha CYCIJIbHI BiTHOCHHH, SIKi BUHHKAIOTH y cepi rapaHTy-
BaHHS Oe3MeKH Ipalli, 3 METOIO iX yIOCKOHAJICHHS Ta CUCTEeMaTH3allii.

IIpaBoBe perymoBaHHs rapaHTyBaHHs Oesmexu npatli norpedye NEBHOTO IHCTPYMEHTY, 3a JIOHO-
MOTOIO SIKOTO HOPMH IIpaBa y JaHii cepi MO 6 ynopsiKOBYBaTHCs Ta TpaHC(HOPMYBATUCS Y Bimo-
BimHI TpynoBi MpaBoBigHOCHHH. TOOTO HOPMATHBHE YHOPSIKYBAaHHS OyIb-sKHX CYCIUIBHUX BiTHOCHH
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BiI0yBa€THCS HE 3aBASKU OKPEMUM HOpMaM IpaBa, a 3a JOIIOMOTOI0 IIEBHOTO iHCTPYMEHTY / MEXaHi3My.
TakuM IHCTPYMEHTOM i BHCTYIIa€ MEXaHi3M IIPABOBOTO PETyTIOBAHHS.

TepMmiH «MexaHi3M» (13 IPELbK.) O3HAYAE «3HAPAAID», «IpUCTpiity» [12, c. 355]. V TinymauHii
CIIOBHHKOBIH JIiTeparypi TEpMiH «MeXaHi3M» HaBOIUTHCS Y JCKiIbKOX 3HaueHHsx: 1. IIpuctpiid, 1o
nepeaae pyx abo nepeTBoproe pyx; 2. BHyTpimuns OymoBa, cucteMa 4yoro-ueoOysp; 3. CyKyImHICTh CTaHIB
1 IpOIIECiB, 3 SIKUX CKJIAAA€ThCs NIeBHE (i3UvHE, XiMiuHe Ta iH. sBuie [3].

Haituacrimie cioBo «MexaHi3m» yKHBa€eTbcsa Y cepi TeXHIKH, iHXeHepil, Ha MO3HAYCHHS SKH-
XOCh TEXHIYHUX MIPUCTPOIB, MAILUH, aapaTiB, y TeXHIUHINA cepi TepMiH yKUBAEThCS HA MO3HAUCHHS
arapariB, TEXHIYHUX MPUCTPOiB. OJJHAK 13 YaCOM JTaHUH TEPMiH CTaB JOCUTh aKTHBHO BUKOPHCTOBYBA-
THCS B iHIINX cepax Teopii i MpaKTHKH, 30KpeMa y ImpaBo3HaBcTBi [13, c. 84].

Ha nHamry mymKy, mig «MexaHi3MOM» MOXKHA PO3YMITH CHCTEMY, sIKa CKJIQIAEThCS 13 B3a€MO-
MIOB’SI3aHUX OITHA 3 OHOIO JIAHOK.

Bapro 3ayBaknTH, IO MOHATTS «MEXaHi3M» HHHI BKHBAETHCS Y IPABO3HABCTBI i Ha MO3Ha-
YEeHHS 1HIIMX IOPUIMYHUX SIBUI Ta KaTEropii: «MeXaHi3M MPaBOTBOPUOCTI», «MEXaHi3M 3a0e3MeueHHS
mpaB i 000B’SI3KiBY», «MEXaHi3M MPAaBOBOTO BILIUBY» ToIo [ 14, c. 190].

TTOHSATTS «MEXaHi3M MPABOBOTO PETYIIOBAHHSD TOXITHE BiJl KATETOPii «IPABOBE PETYITIOBAHHS.
V IopHANYHIN TiTepaTypi HATOIOMIYETHCS HA TOMY, IO «IIPAaBOBE PETYIIOBAHHSD) € ONHI€IO i3 [IEHTPab-
HUX NPaBOBHX Kareropii [15, c. 75]. MexaHi3M IpaBoOBOTO PETYIIOBAHHS € CKIaJOBHM KOMIIOHEHTOM
MIPAaBOBOTO PETYIIOBAHHS, 11l /IBI MPABOBI KaTeropii He MiUISIraloTh OTOTOXXHEHHIO.

VY ropuanYHIHN JIiTeparypi MexaHi3M MPaBOBOTO PETYJIIOBaHHS TAYMAaYUThCS SK: 1) B3sTa B €JHO-
CTi CYKyINHICTh IIPaBOBHX 3ac00iB, SIKUMH 3a0e3Meuy€eThcsl BIUIMB Ha CyCHiNbHI BitHocuHu [16, c. 30],
CKJIQIA€THCS 3 IOPUIMUHUX HOPM, IPaBOBITHOCHH 1 aKTiB peaizanii cy0’eKTUBHUX IIpaB Iij yac 31ikc-
HEHHS I0pUIUYHUX 000B’s13KiB [16, c. 34-35]; 2) CyKyIHICTb €JI€MEHTIB, 3B’SI3KiB 1 AUHAMIUHUX 3aKO-
HOMipHOCTEH, HEOOXITHUX Ta AOCTATHIX JJISI BPETYIIOBAHHS OJHOTO €JIEMEHTApHOTO aKTy TOBEIiHKU
[17,c. 71].

Ha cropinkax HayKoBOI Ta HaBYAIEHOT IOPUANIHOT JIITEPAaTypH TAKOK HABOAUTHCS HU3KA BU3HA-
4eHb 11i€i mpaBoBoi kareropii. Tak, FO.A. Benepnikos i A.B. [TanipHa po3misgaroTe MeXaHi3M MPaBoOBO-
IO PEryJIIOBaHHS SIK y35TY B CYKYIHOCTI CHCTEMY MTPABOBHX 3aC00IB, 32 IOTIOMOTO0 SIKUX 311HCHIOETHCS
TIPABOBE PEryIIOBAHHs CYCIUIPHUX BigHOCHH. HayKkoBIii 3a3Ha4atoTh, 110 3a JIONOMOTO0 Lii€i CHCTeMH
PaBOBHX 3aC06iB, CII0COOIB i OPM HOPMATHBHICTH NPaBA ICPEBOAUTHCS Y BIOPSAKOBAHICTD CYCIiIb-
HUX BiJIHOCHH, 33JJOBOJILHSIOTHCS IHTEPECH CY0’ €KTIB IpaBa, BCTAHOBIIOETHCS 1 3a0€3MeTy€eThCs IPaBo-
nopsiiok [18]. MexaHi3M MpaBOBOTO PEryJOBaHHs, SK MUIIYTh aBTOPH MiapyuHuka « Teopis gepikaBu
i paBay 3a 3aranpHo penakiiero O.M. banaypku, — 1ie cucTeMa BCix JIepKaBHO-ITPABOBHUX (FOPHINY-
HUX) 32c00iB, 32 TOTTOMOTO0 SIKUX 3a0€3Me4y€eThCs YIOPSIKOBAHICTh CYCITIIBHUX BITHOCHH [19].

O.M. KypakiH BIy4HO 3a3Hayae, 10 Oyab-siKi I[iJIi MEXaHi3My IpPaBOBOTO PEryJIIOBaHHS BUMa-
raloTh 3aCTOCYBaHHS, CEPe]] 1HILOro, 1 IPaBOBUX 3ac00iB, 110 3a0€3MeUyIOTh JUHAMIKY IIPaBOPEryIs-
TUBHOTO TpoLecy. Y IbOMY KOHTEKCTI MEXaHi3M MPaBOBOIO PETyTIOBAHHS — [I€ CYKYIHICTh PABOBUX
3ac00iB, 1[0 TOKJIMKAHI MOJICTFOBATH MOBEIHKY 0CI0 32 JONMOMOT0i0 Cy0’ €KTUBHHX TMPAB 1 FOPHIMYHHX
000B’s13KiB. JIOCATHEHHS IIUX IJICH 31MCHIOETHCS MIUISIXOM IOPUIMYHOTO BIUTUBY HA CYCHiJIbHI BiTHO-
CHHH, TIEPETBOPIOE iX HA MPABOBI 3a IOTIOMOTOIO JICSKUX, PI3HUX 32 CBOEIO TIPUPOJIOI0 Ta (YHKI[IOHAb-
HHUM NpU3HAYEeHHsM 3aco0iB [20, c. 47].

HagerneHi mo3uiiii BYCHUX TOBOMATE, L0 HATENEp HEMAE €AMHOTO MiAXOMY IO PO3YMIiHHS TaKol
MPABOBOI KaTeropii, IK MEXaHi3M MPaBOBOTO peryioBaHHs. [IpoTe OLIBIICTh YIYCHUX YBaXalOTh Me-
XaHi3M MPaBOBOTO PETryIIOBaHHS CYKYIHICTIO ITPABOBHX 3aC00iB, CIOCOOIB i (hopM, sIKi BIUTHBAIOTH Ha
CYCIUIBHI ¥ 1HIII BiTHOCHHM Ta BPETYJIbOBYIOTh 1X. 3arajioM Takuil MiIXif € MPaBUIBHUM Ta JOIiIb-
HUM 1 JUI MEXaHi3My TIPAaBOBOTO PETYJIFOBAHHS rapaHTyBaHHs O€3MeKH IMpaili, OCKIJIbKH BiIHOCHHH, 10
CKJIaJIAlOThCs B Lil cdepi, € CyCHIbHUMH, Y MEXKax KX CTOPOHH MalOTh MPABO Ha 3a0C3IEYCHHS Ta
peaizaliio cBOiX IpaB Ta iHTepeciB, 30KpeMa i Ha rapaHTyBaHHS Oe3MeKH Mpalli.

Otxe, Ha HaIll OIS, MOXKEMO BH3HAYUTH MEXaHI3M IIPAaBOBOTO PETYIIOBAHHS TapaHTyBaHHS
Oe3nexu mpari SK CUCTeMY IpaBOBHX 3ac00iB 1 GopM, 3a JOMOMOror0 SKHUX 3a0e3IeUyeEThCs IPaBOBE
peryioBaHHs OC3MEeKH Tpalli.

VY pesyabrari MpoBEACHOTO aHai3y HaBeICHUX MOIISIIB JOCTITHHKIB HA MEXaHI3M MTPAaBOBOTO
PETyIIOBaHHS CYCIUIBHUX BIZIHOCHH Y 3aralibHii Teopii mpaBa MOKHA JIHTH BUCHOBKY IIOI0 OCHOBHHX
O3HaK JaHoi mpaBoBoi Kareropii. OTke, MeXaHi3M HPaBOBOTO PETYNIOBaHHS I'apaHTyBaHHS Oe3MEKU
Hpani XapaKTepH3y€eThCsl TAKUMHU O3HAKAMH, SIK:

1) cucTeMHICTh — O3HaYae, MO KOKEH €JIeMEHT MEXaHi3My BHKOHYE BIACHE 3aBJaHHS, TIPOTE
CIpUsE peati3allil iHIIOro eJIeMEHTa;
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2) IUHaMIiuHiCTh, TOOTO MEXaHi3M IPaBOBOIO PETYNIOBaHHS 3a0e3leuye Ail0 Mpasa y MpoLeci
IIPaBOBOTO PETYJIIOBAaHHS, a He Ai€ caM c00010. OTxKe, MeXaHi3M IIPaBOBOTO PETYIIOBAHHS — HE CTaTU-
Ha CyKYIHICTh IPaBOBUX CIIOCOOIB Ta METO/IB, a Oro CKJIaJ0Bi YaCTHHHU MOCTIHHO, IIOETAITHO, KPOK
3a KPOKOM, 3aCTOCOBYIOTHCS [UIsl BUPIIICHHS MUTaHb, SIKi BAHUKAIOTh Y CYCHITBHUX MPaBOBIIHOCHHAX,
30KpeMa i y TPyIOBUX MPaBOBIMHOCHHAX IIOJ0 TapaHTyBaHHs Oe3reku mpaili. MexaHi3M mpaBoBOTO
peryJIIOBaHHS rapaHTyBaHHS O€3MEKH Mpalli B3aEMOJII€ 3 IHITMMHU JICPIKAaBHO-TIPABOBUMH MEXaHi3MaMH,
3aB/SIKH YOMY Ma€ TOCTIIHO BJJOCKOHAIIOBATHCS, MA€ TUHAMIYHUHN BILTHB Ha CYCIiJIbHI POLIECH;

3) HOCNiIOBHICTb, TOOTO MEXaHi3M Peai3y€eThCsl B MOETATHUX CTaAifX, YHACIIOK 4Oro Mpak-
TUYHO BTUTIOETHCS Y BiIOBIIHUX MTPABOBHUX CIIOCO0AX 1 METO/IaX TapaHTyBaHHs O€3MeKH Tpalli.

CkI1a1oBi YaCTHHU KOXKHOT CHCTEMH Iepe0yBaroTh Y B3aeM03B’s13Ky. OTxKe, y pe3yabTaTi IpoBe-
JICHHSI aHATI3y MEXaHi3My IPaBOBOTO PETYIIOBaHHS MOYKHA BUIUINTH HOTO OCHOBHI 3B’ SI3KH, €IIEMEHTH,
IO JO3BOJIUTH BU3HAYUTH HOTO (ByHKLIOHAIBHE IIPH3HAYCHHSL.

Tak, C.B. BoOpOBHHK MOJiNIsAE €IEMEHTH MEXaHi3My MPaBOBOTO PETYNIOBAaHHS HA OCHOBHI Ta
(axynabTaTHBHI, OB S3y€ iX 31 cTaAisIMU 1BOro MexaHizmy [21, c. 397].

3 aHaAJIOTIYHUX METOAOJIOTIYHUX TO3UIIH 11010 BIAMOBIIHOCTI €IEMEHTIB ITPABOBOTO PETYII0-
BaHH Horo crafisM Buxoauts I1.M. PabiHoBuY. YueHuil mofisie eneMeHTH MeXaHi3My IIpaBoOBOIO pe-
T'YJIIOBaHHS Ha

— 000B’SI3KOBI Ha BiIOBITHUX CTAJisIX PETYIIOBaHHS: 1) HOPMH IpaBa (MOAEIIOIOTh, pETIIaMeH-
TYIOTh CYCIUJIbHI BiTHOCHHH); 2) HOPMATUBHO-TIPABOBI aKTH («OPTaHi30BYIOTh» 3MICT MPABOBUX HOPM,
BHUPaXKAIOTh 1X 30BHI, 3a0€3Me4y0Th HAOYTTS HUMH YHHHOCTI); 3) ropuauuHi (akti (IOpOIKYIOTh,
3MiHIOIOTh 200 MPUMMHSIOTH Cy0’€KTHBHI IOpUAMYHI MpaBa H 000B’A3KK NepcoHiikoBaHUX CYO’€K-
TiB); 4) MPaBOBIAHOCHHU (KOHKPETHU3YIOTh B3a€MHI IOPUIMYHI NIpaBa i 000B’sA3KU NEPCOHI(PIKOBAaHUX
cy0’€KTiB); 5) aKTU TilyMadeHHs (3 sCyBaHHs) 3MICTy IIPaBOBUX HOPM; 6) aKTH peani3awii cy0’ eKTUBHUX
FOPUINYHHUX TIPaB i 000B’SI3KiB;

— 000B’13KOBI MPOTATOM YChOTO PETYJIIOBAaHHS: 1) MPaBOCBiOMICTH (11€0J0T1UHO, JYXOBHO 3a-
0e3reuye Mmporec MPaBoOBOTO PEryIOBaHHs); 2) 3aKOHHICTh (TapaHTy€e PealibHICTh 3MIMCHEHHS PETyIisi-
THUBHOTO TPOLIECY);

— (bakynpraTtuBHi: 1) iHTEpIpeTaliiiHO-IPABOBI aKTH (320€3MEYYIOTh OJIHAKOBE PO3YMIHHS 3Mi-
CTy NPaBOBHX HOPM); 2) aKTH 3aCTOCYBAaHH: [PABOBHX HOPM (3a0€3Meuy0Th BIajHy Oprauizariio mpa-
BOBiZ[HOCI/IH Mix cy0’exTaMu npaBopeaiizamii) [22, ¢. 168—169]. Takuii miaxix 10 eIeMEHTHOT 6y[[0BI/I
MEXaHi3My IPABOBOTO PEry/IOBAaHHS € UIMPOKHM Ta 103BOISE KOHTPOIIOBATH MOBELIHKY CTOpIH Cy-
CIIUTBHUX BiZIHOCHH 32 JOTIOMOTOI0 HOPM TpaBa.

THImMit miaxin 10 eneMeHTHOT OyZJ0BM MeXaHi3My MTPaBOBOTO PETrYJIOBAHHS € By3bKUM 1 BKIIOUAE
JIMIIE OKPEeMi eJIEMEHTH, 1110 CTAaHOBIATH 0a3y peryasITuBHOI GyHKIII IpaBa: HOPMHU IpaBa, HOPMATUB-
HO-TIPAaBOBI1 aKTH, MIPAaBOBIIHOCHHU, Peali3alliio paBa Ta 3aKOHHICTh. KokeH i3 3a3Ha4eHUX eJIEMEHTIB
JJaHOI CHCTEMU BHUKOHYE BIIOBiAHY (YHKLIIO B 3aJ0BOJIEHHI NOTPed Cy0’€KTIiB, y pEryiOBaHHi cy-
CHITbHUX BIIHOCHH, Y TOCATHEHHI e(DeKTHBHOTO MpaBoBOro peryiroBanHs [20, c. 47-48].

Mu po3IISIHY/IM OCHOBHI OIJISIN BYEHHUX Ha €IEMEHTH OyIOBH MEXaHi3My IIPaBOBOTO PETYITIO-
BaHHSI B 3aralipHiii Teopii mpasa. [1lomo enemMeHTHOT Oy10BH MeXaHi3My MPaBOBOTO PETyIFOBaHHS rapaH-
TyBaHHS 0€3IMeKH Ipalli, TO BAPTO 3BaXKaTH Ha crieliniky mpeaMeTa IpaBOBOTO PETYTIOBAHHS TPYIOBHX
IPaBOBiHOCHH 3a JOIIOMOTOI0 IPUTaMaHHMX JIMIIE bOMY BHUIY IIPAaBOBIIHOCHH NPaBOBHX 3ac00iB
1 opM, HarpuKIIal, KOHTPAKTy — 0COONMBOI YOPMHU TPYAOBOIO JOTrOBOPY, ¥ SKOMY CTPOK HOTO i,
1paBa, 000B’5I3KHM 1 BIIOBIJAIBHICTE CTOPIH, YMOBH MarepiabHOro 3abesnedeHHs i oprauizauii po-
00TH TIpaIliBHUKA, YMOBHU PO3ipBaHHS JZIOTOBOPY MOKYTh BCTAHOBITIOBATHCS YTON0I0 cropiu [11, cT. 21],
a00 JIOKAJIbHUX HOPMATUBHO-IIPABOBUX AKTiB POOOTOAABIIS, Y SIKHX MOXYTh BCTaHOBIIIOBATUCS JOMAT-
KOB1 yMOBH IIpalii.

OTxe, CTPYKTYpa MEXaHi3My ITPaBOBOTO PETYIIOBAHHS CKIIAAETHCS 13 CyKYITHOCTI PAaBOBHUX 3a-
c00iB, MOEIHAHNX B €AMHY CUCTEMY 3arajbHOI0 METOIO IIPaBOBOIO perynioBaHHs. Llel iHcTpymMeHTapii
MIPUCTOCOBAHUIL 15 TOTO, 11100 3a0€3MeUnTH ANHAMIKY IPaBoOBOTO peryiaroBanHs [20, c. 49].

BucnoBku. OTe, MOXKHA TIHTH BUCHOBKY, II0 MEXaHI3M IPABOBOTO PETYTIOBAHHS FapaHTyBaH-
Hs Oe3MeKH mpalli 32 JOIOMOTOI0 3ac00iB, METOIB Ta GOpM periaMeHTy€e TPYIOBI BiTHOCHHH Y cdepi
rapaHTyBaHHs O€3MeKH Ipalli 3 METOIO iX yperyaroBaHHS Ta BIOCKOHAJICHHS.

OnHak, 3BaKaro4M Ha Te, IO TPYIOBi MPABOBIAHOCHHN PEINIAMEHTYIOThCS HE JIMIIE HOPMATHB-
HO-IIPaBOBUMM aKTaMH y cdepi Ipalli, a TakoXk MaloTh MicIle Taki IIPaBoBi 3acO0H, SK: TPYIOBHUI 10OTO-
Bip, KOHTPAKT, KOJEKTUBHUM JOrOBIp, YHCIICHH] JIOKAIbHI IPaBOBI aKTH, SIKi BCTAHOBIIOIOTh JIOATKOBI
YMOBH Ta BUMOTH JI0 CTOPiH TPYAOBUX IPaBOBITHOCHH, MEXaHI3M IIPABOBOTO PETYIIOBAHHS IapaHTy-
BaHHs1 O€3IeKH Mpalli Mae CBOIO rally3eBy crienudiky.
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IHOXKHUJTAEB M.B.

COLIAJILHUM 3AXUCT IHTEPHOBAHHMX OCIb B OCOBJIMBUM MEPIOJ;:
OPTAHIBAIIIMHO-MIPABOBI ACIIEKTH

SOCIAL PROTECTION OF INTERNEES IN A SPECIAL PERIOD:
ORGANIZATIONAL AND LEGAL ASPECTS

ABTODp TOCTI/ KY€ OpraHi3aliifHO-PaBOBi aCMIEKTH COIL[IAIbHOTO 3aXUCTY IHTEPHOBA-
HHX 0Ci0 B 0cOoONUBUIT nepiofl. ABTOp 3a3HayaE, 10 COLIANBbHUI 3aXHUCT € HeBIIIIbHUM
CKJIaJTHHIKOM JIep>KaBHOI MOJIITHKH, SIKa € BiJIOBIJAILHOIO 32 100poOyT, Oe3meKy Ta po3-
BUTOK HacelleHHA. ColliaJbHUN 3aXHUCT € KOMIIOHEHTOM, Bifl SIKOCTI SIKOTO B OyIb-sSIKOMY
CYCIJIBCTBI 3aJI©KHUTh HOTO LUBITI3aliiHUNA PO3BUTOK. 3aX0AM 13 3a0€3MeueHHs COLi-
aJIbHOTO 3aXHUCTY MO0 IHTEPHOBaHUX 0OCi0 BimoOpakeHi B JKeHEBChKiil KOHBEHIIIT PO
3aXHCT IIMBUILHOTO HACEJICHHS i/ Yac BiifHU. ABTOp BKasye, 110 JKeHeBChbka KOHBEHIIIS
BOJIOZIi€ 3HAYHUM apCEHaJIOM 3aXOJIiB i3 COLIaIbHOTO 3aXHUCTY IHTEPHOBAHUX OCI0, SIKHi
OXOIUTIOE SIK 3a/I0BOJICHHS TXHIX MEPBUHHUX HOTPeO, TaK i rapaHTyBaHHSA MEJUYHOI J10-
rmomMory, 3abe3neueHHs ocio, sKi nepedyBaloTh Ha yTPUMaHHI IHTEPHOBAHOTO. 3arajioM
nonoxeHHs JKeHeBCbKOI KOHBEHIIIT CIpsIMOBaHi i Ha Te, 100 30epertu KUTTA Ta 3]0~
pOB’s iIHTEPHOBAHUX, 1 Ha Te, 100 TXHil CTaTyc IHTEPHOBAHMX HE 3MEHIIYBaB BiAUyTTS
JIFONICHKOT TIZHOCTI B IUX OCi0. ABTOp MiAKpecItoe, mo 3akoHOMPOoeKT Ne 4321 «IIpo
BHECEHHSI 3MiH JI0 JISSIKMX 3aKOHIB YKpaiHH IIOAO BHOPSAKYBAaHHS IHTaHb, HOB’s3a-
HUX 13 BIHCHKOBOIIOJIOHEHHMH Ta IHTEPHOBAaHMMH 0cO0aMu B OCOOMMBHI Hepiomy He
BimoOpaxae GpyHIaMeHTaNbHI IpaBa iHTepHOBaHUX 0Ci0 y cdepi coliaabHOrO 3aXUCTY.
ABTOp 3a3Hayae, M0 B YKPaiHCbKOMY 3aKOHOJABCTBI JIMIIIE YACTKOBO BiJOOpaxXeHO 3a-
XOZIM COLIaJIbHOTO 3aXWCTy iHTePHOBAHHUX 0Ci0, mepenOadeHi JKeHeBCHKOIO KOHBEHII-
€10, 3 TAKOXX >KOJHMM YHHOM HE BPETYJIbOBAaHE NMUTAHHS 3a0€3MeYCHHs BCTAHOBIEHHX
3aXO[IB COIIAJILHOTO 3aXUCTY, 30KpeMa, He 3aKpiIUIeHO Cy0’ €KTIB, BIAMOBIJAILHUX 32
3IIMICHEHHSI COIiaJIbHOTO 3a0e3eueHHs IHTEPHOBaHUX OCi0, HE BH3HAYEHO KOHKPETHI
BUJIM 1 OOCST COILIaIbHOTO 3a0e3MeUeHHsI, TapaHTOBAHOTO IHTEPHOBAHUM 0co0aM. AB-
TOp KOHCTATYE, 10 BIJICYTHICTE TapaHTiii Ta CHCTEMH 3aXO/IB 100 pealisauii npasa Ha
COLaIbHUI 3aXHCT IHTCPHOBAHUX OCI0 YOPMY€E OCOOIUBI PUSHKH LLOAO FOPULUIHOIO
3aXMCTy iHTEPHOBaHMX 0Ci0. Lle pu3BOAUTH 10 NOCAraHb Ha rapantoBani Koncrutyui-
€10 YKpaiHu Ta MDKHApOJHUMH aKTaMH IpaBa Ta CBOOOIH JIIOIHHH. ABTOp Byadae, 1o Ii
MPOTaJIMHU MalOTh OyTH BUIIPABIICHI yepe3 po3po0iieHHs 3aKOHOMPOeKTy «IIpo 3axuct
IpaB i cBOOOJI IHTEPHOBAHUX 0Ci0», Y IKOMY Tpeba nepebauyrTu OKpeMHUH PO3.Ii, TI0JIO-
MEHHS SIKOTO CTOCYBaTUMYTHCS COLIaIbHOTO 3aXUCTY IHTEPHOBAaHUX OCi0.

Knrwuoegi cnoea: inmeprnosani ocobu, ocobausuii nepiod, coyianbHutl 3axucm, coyi-
anvHe 3abe3neyenis, OXOpOHA HCUMmS, MEOU4Ha OONOMOo2q.

The author explores the organizational and legal aspects of social protection of in-
ternees in a special period. The author notes that social protection is an integral part
of public policy, which is responsible for the welfare, security and development of the
population. Social protection is a component on the quality of which in any society de-
pends on its civilization development. Measures to provide social protection for intern-
ees are reflected in the Geneva Convention relative to the Protection of Civilian Persons
in Time of War. The author points out that the Geneva Convention has a significant arsen-
al of measures for the social protection of internees, which covers the satisfaction of their
primary needs and the provision of medical care, provision of dependents. In general,
the provisions of the Geneva Convention are aimed both at preserving the life and health

© TIOKNJJAEB M.B. — wmaiiop 30poiiHMx cui YkpaiHu, MaricTpanT Ka(eapu MpaBOBOTO
3abe3neueHns (HauioHanpHuil yHiBepcuTeT 000poHu Ykpainu iMeHi [Bana YepHAXOBCHKOTO)
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of internees and at ensuring that their status as internees does not diminish their sense
of human dignity. The author emphasizes that the draft law No 4321 “On Amendments
to Certain Laws of Ukraine Concerning the Regulation of Issues Related to Prisoners of
War and Internees in a Special Period” does not reflect the fundamental rights of intern-
ees in the field of social protection. The author notes that the Ukrainian legislation only
partially reflects the measures of social protection of internees provided for by the Gen-
eva Convention, as well as in no way regulates the issue of ensuring established social
protection measures, in particular, do not specify subjects responsible for social security
of internees, specific types and scope of social security guaranteed to internees are identi-
fied. The author states that the lack of guarantees and a system of measures to implement
the right to social protection of internees creates special risks for the legal protection of
internees. This entails encroachment on human rights and freedoms guaranteed by the
Constitution of Ukraine and international acts. The author sees that these gaps should be
corrected through the development of a draft law “On the protection of the rights and
freedoms of internees”, which should provide a separate section, the provisions of which
will relate to the social protection of internees.

Key words: internees, special period, social protection, social security, life protection,
medical care.

Beryn. 5 nmucromana 2020 p. KabGiner MinictpiB Ykpainu nomgaB 10 BepxoBHoi Pagu Vipainu
3akoHONPOEKT Ne 4321 «IIpo BHECEHHS 3MiH 10 JESIKHMX 3aKOHIB YKpaiHM LIONO BHOPSAKYBAHHS IH-
TaHb, [OB’A3aHMX 13 BIlICHKOBOIIOJIOHEHMH Ta IHTEPHOBAaHUMH 0CO0aMHU B OCOOIUBHIA niepioay (nasi —
3akoHONpPOeKT Ne 4321) [1], BiIIOBiAHO 10 SKOTO B YNHHOMY 3aKOHOZABCTBI MaIOTh YIIPOBAJXKyBaTHCh
3arajbHi BUMOTH JI0 3[iHCHEHHS 3aXOIiB MO0 MOBOIKSHHS 3 IHTEpHOBAHUMHU 0co0aMu B OCOOIUBHI
Tepiof] BIAMOBIIHO 10 HOPM MIXKHAPOIHOTO TyMaHiTapHOTO TpaBa. HeoOXiaHICTh po3pOOKH LLOTO 3a-
KOHOTIPOEKTY TIOB’sI3aHa TAKOXK 13 THM, 1110 B pe3yJbTaTi yxBaneHHs 8 jirororo 2006 p. 3akoHy Ykpainu
«IIpo 3HATTS 3acTeperkeHb YKpainu 10 KeHeBChbKMX KOHBEHIIIH MPO 3aXUCT JKEPTB BiliHU Bif 12 cepriHs
1949 p.» YkpaiHa B moBHOMY 00cs31 B3sIa Ha cebe Mi>KHApOAHI 3000B’13aHHS 1100 yTPUMAHHS Bili-
CHKOBOIIOJIOHEHHX Ta IHTEPHOBAHUX OCi0 BiAMOBIIHO 10 HOPM, BU3HaUeHHUX JKeHEBCHKUMH KOHBEHIIisI-
MH Ta J01aTKOBHUMH ITPOTOKOJIAMH /10 HUX. 3aKOHOTIPOEKT Ne 4321 oKkpeciuB MOBHOBAKEHHSI 1 3aBIaHHS
JIep>)KaBHUX OPTaHiB 1010 OBOKEHHS 3 IHTEpHOBAHUMH 0co0amMu B ocobimBuit nepion. [Ipore y 3mi-
cTi 3akoHONPO€EKTY Ne 4321 cnabko BimoOpaxkeHi opraHi3alliifHO-IPaBOBI MUTaHHS 3a0€3MCYCHHS TIpaB
i cB00OJ] IHTEPHOBaHUX OCI0, 30KpeMa B YaCTHHI COLianbHUX MpaB. OJHUM i3 HaWOUIBII BaXKIUBHX
COLliaJIbHUX TIPaB € MMPaBO Ha COLIATbHUN 3aXHCT, SIKE 3a 3MICTOM 3aXO[liB, IKUM IiJUISTat0Th iHTEPHO-
BaHi 0co0H 3rifHO i3 3akoHOIPOeKTOM Ne 4321, noBuHHO OyTH 3a0e3nedeHe MaKCUMaIbHUM YUHOM.
OnHak y 3akoHonpoekTi Ne 4321 npoMy BaxkIMBOMY IIpaBy He NPUJLIEHO yBary. BinmosinHo, mepen
IOPUIITYHOI0 HAYKOIO II0CTa€ MOTpeda B TOCHTIIKEHHI MOJIOKEHb SIK HAI[IOHAIBHOTO, TaK i MDKHAPOIHO-
0 3aKOHOJIABCTBA, 10 TAPAHTYIOTh peallizallilo paBa Ha COLialbHIN 3aXHCT iHTEPHOBAHIM 0CO0aM.

[IpobOneMarrka MPaBOBOTO PEryJIOBaHHS IMOBOMKCHHS 3 IHTEPHOBAHMMH 0CO0aMH pO3IIsiia-
nack y HaykoBux po3poOkax T.I. biuctie, M.B. I'pymiko, .M. XKaposcekoi, O.B. Cenaropooi, @ani
Beni-Hacepa. BogHodac acniekTy coriaabHOro 3a0e3neueH s IHTepHOBaHUX 0ci0 1 ocobnuBocTi peai-
3aIii HUMU [IpaBa Ha COLalIbHUI 3aXUCT Y IOpUIUYHIN HayIll JOCIiAXKeH] He Oynu.

IHocTanoBka 3aBaaHHs. ABTOP Ma€ Ha METi PO3KPUTU OpraHi3auiiiHO-IpaBoOBi aClEKTH COLl-
aJNPHOTO 3aXUCTY IHTEPHOBAHUX OCI0 B 0COONMBUIA TIEpio.

PesyabTaru nocaimkeHHs. 3akoHONpoekT Ne 4321 po3yMie i1 iHTEpHOBAaHHUMH 0C00aMH «0ci0,
SIKMX TTiJIaHO IHTEPHYBaHHIO (IPUMYCOBOMY OCEJICHHIO Y BU3HAYCHUX MICIISX TPOMAISH JepiKaBH, SKa
3arpoXKye€ HamaJIoM 4 311HCHIOE arpecito MpoTH YKpaiHu, 1o nepedyBaroTh Ha TEPUTOPiT YKpaTHH, SKIIO
1€ € a0COIIOTHO HEOOXiTHUM JuIs 3a0e3eueHHs HalioHaIbHOT 6e3nexu Ykpainu)». To0To ¢y’ exTHHI
CTaTyC IHTEPHOBAaHUX OCi0 BH3HAUA€TbCS Yepe3 IPOLEC IHTEPHYBaHHA. SIKIO AMBUTUCH HA MOHATTS
«IHTEpHYBaHHs, 1[0 HaBeleHe B [HCTPyKIii PO MOPSIOK BUKOHAHHS HOPM MIXHApPOJHOTO T'yMaHiTap-
HOTO paBa y 30poiHUX cuilax YKpaiHu, [0 3aTBep/KeHa Haka3oM MiHicTepcTBa 000poHH YKpaiHH Bif
23 6epesns 2017 p. Ne 164 (nami — nHaka3 Ne 164), To Mo)kHa OOAYHTH, IO JJIs 3aKOHOTIPOEKTY Ne 4321
Oyna B3siTa MOTO JI0IaTKOBA YaCTHHA, SIKA CTOCYEThCS «IMBIIBHUX OCIO OHIET i3 CTOPIH, 110 BOIOE, SKi
ONIMHMIIMCS Ha TEPUTOPii MPOTUBHUKA Y 3B’A3Ky 3 MDXKHApOAHUM 30poitHUM KoHpmikToM» [2]. OcHOBHA
JacTHHA TepMiHa «IHTEpHyBaHHA» y Hakasi Ne 164 cTocyeTbesl MOCENEHHS HEUTPAIBbHOIO EP>KaBOIO
a00 1HIIOO JIEP2KABOIO, 1110 HE € CTOPOHOI0 MDKHAPOIHOIO 30pOHHOro KOHQIIIKTY, 0Ci0, sIKi HanexaTb 110
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30pOHHUX CHJI IeprKaB, 1110 BOIOIOTS, 1110 3MYIlIeHi Oyiu yBiHTH Ha 11 TepuTopito. Sk 6aunmo, IoIoKeH-
Hs 3aKkOHOIPOEKTY Ne 4321 3a cy0’€KTHUM CKJIaJIOM CTOCYIOThCS SIK IUBUIBHUX 0Ci0, TaK i BIHCHKOBOC-
Jy»KOOBIIIB, SIKi € TPOMaITHAMU JICPKABH, [0 3aTPOXKYE HAIIAJIOM UM 3MIHICHIOE arpecito MpoTH YKpaiHu,
o nepedyBaloTh Ha TepuTopil YKpaiHu. 3a Takol JIOTIKOK IHTEepHYBaHHIO MOXYTb MiIIATaTH 0CO0H 1
Yy BOEHHUH, 1 B MUpHHUH yac. BogHouac iHTepHYBaHHS 3TiIHO 13 3akoHOMPOEKTOM Ne 4321 npoBauThCs
JUIIe B «0coOnuBHit miepioay. 3rigHo 3i cT. 1 3akony Ykpainu «IIpo oO6opony Ykpainu» Bin 6 rpymHs
1991 p., «ocoOnuBHii epioa» — Lie «Iepio, SKUK HACTAE 3 MOMEHTY OTOJIOIICHHS PillICHHS PO MOO1Ti-
3al1io (KpiM IiJIbOBOI) YK JOBEJCHHS HOTo 10 BUKOHABIIIB IIIO/I0 TPUXOBaHOT MOO1Ii3anii Ui 3 MOMEHTY
3aIpOBa/KEHHS BOEHHOIO CTaHy B YKpaiHi UM B OKpeMuX ii MiCIEBOCTSX 1 OXOILIIOE uac MoOimi3amii,
BOEHHHIA 9ac 1 9aCTKOBO BiOyMOBHHUIA Mepiof MicHs 3aKiHYeHHsI BOEHHUX Hiit» [3]. OTxe, 3a muM 3ako-
HOM IHTEPHYBaHHS MOXJIMBE Y BOEHHHUH CTaH abo Iij] Yac 3A1HCHEHHS MOOLTI3allil, 1[0 CYNepednTh Mo-
JIOKEHHSAM 3aKOHOTIPoekTy Ne 4321. TlincraBa 1jis IHTEpHYBaHHS TPOMAJISH 1HIIUX JACPKaB BU3HAYCHA
B 3akoHONpPoeKTI No 4321 HediTko i nependavae 3aCTOCYBaHHs IHTEpPHYBaHHS y BHUIAKaxX, KOJH 11e a0-
COJIFOTHO HEOOXiTHO [ rapaHTyBaHHs HalllOHAIBbHOI Oe3neku YKpainu. I rojoBHe, 1110 nependoadus 3a-
KOHOTIPOEKT Ne 4321 y KOHTEKCTI OTO JAOCIIJHKEHHSI, — [1€ IPUMYCOBE OCEJICHHS Y BU3HAYEHHX MICIISIX
0ci0, ki mignarTbcs iHTepHyBaHHIO. CaMme 11el acneKT npoOieMU IHTEpHYBaHHS 33 3aKOHOIPOEKTOM
Ne 4321 o0ymoOBITIOE B3ATTS Ha cebe IepKaBu 3000B’sI3aHb 13 COLIATBHOTO 3aXUCTY IHTEPHOBAHHUX 0Ci0.

HeoOxinmHO BKa3aTH, 10 COLIANBHUI 3aXHCT € HEBIAIUIBHUM CKJIaTHUKOM JICP)KaBHOI TMOJi-
THKH, SIKa € BIAMOBINANBHOI 3a A00p0o0yT, Oe3meKky Ta po3BUTOK HaceneHHs. CoIlialbHHUN 3aXHUCT €
KOMIIOHEHTOM, BiJ] IKOCTI SIKOTO B Oy/Ib-SIKOMY CYCITUTBCTBI 3aJIC)KUTh HOTO IUBLUTI3AI[IITHUN PO3BUTOK.
V¥ “The Encyclopedia Americana” coliaiabHUii 3aXUCT y HIMPOKOMY PO3yMiHHI PO3KPUTHIL sIK «Oe3meka
i cB00O/A BiJI CTpaxy, CIPSIMOBaHI Ha CYCIIBCTBO K HA IPYIH B3a€MOIOB’I3aHUX Ta 3aJIC)KHUX OIIHE
BiJ ontHOTO Jtofei» [4, c. 102]. V BiT4M3HAHIN Hayll OJHE 3 HAWOUIBII BAIUX BU3HAYEHb COLIAIbHOTO
3axXHCTy HaJeKUTh B.B. MockaeHko, Ha IyMKY SIKOT «COIIaNbHUI 3aXUCT — 11 MEBHUIA MeXaHi3M, 3a
JIOTIOMOTOIO SIKOTO JTOCSITAETHCS MiHIMAIbHUN JKUTTEBUI PiBEHb FPOMAJISH, 1I¢ CUCTEMa 3aXO/iB 1 Bij-
MOBIIHUX IHCTUTYTIB, IPU3HAYCHUX JJIs 3a0€3MEUCHHSI HOPMAIILHOTO i1CHYBaHHSI JIFOJIMHH, TiABUIICHHS
PiBHS 3a0BOJICHHS 11 cOLliaIbHUX MOTPEO, SIKOCTI KUTTS Ta NEPCHEeKTUB» [5, ¢. 42]. HamaHe BueHOIO
TIyMadeHHs Ja€ YiTKe YSBICHHS SK PO CYTHICTb COLIalIbHOTO 3aXHCTY, TaK 1 PO HEOOXiAHI KPOKH
3 Horo 3a0e3neveHHs B JepKaBi, 110 CTOCYIOTBCS CTBOPEHHS BiJINIOBIJaIbHUX 32 couianLan 3aXUCT
IHCTUTYL{} Ta HOPMATHBHO-IPaBOBOI Gasu B Wil cdepi. Tpeba sayBaxkuty, WO COLiaNbHUA 3aXUCT 1O~
Tp16Ho BIJPI3HSATH BiJ{ CoLlianbHOro 3abesnederts. Ha BiMiHy BiJ cowiaibHOrO 3a6e3medeHHs, coli-
QIPHHUH 3aXUCT BCTAHOBIIOE TapaHTil IIOAO 3aXOiB, HEOOXITHUX Ui HOPMAJBHOI KHUTTEMISIBHOCTI
monuHy. [TopiBHSHO 13 COLIaTBHUM 3aXKCTOM COlliajIbHEe 32a0€3MEUCHHS € BY)KYUM MOHSATTSIM, MI03HAYAE
3IiHICHEHHSI BUIUIAT MEHCIH, COLiabHOT IOTIOMOTH, COLIIAIBHOTO JIOTIISY Ta COLIAIbHUX TTOCIYT.

¥ Konctutynii Ykpainu mpaBo Ha coliajibHUI 3aXHCT 3aKkpillieHe y cT. 46 Ta BKiIodae y cebe,
30KpeMa, 1 IpaBo IPOMaJISH Ha OJIep>KaHHs MEHCIH, iHIMX BUAIB COLialbHUX BUILIAT Ta AOIOMOIH [6].
Sk GaurMo, JaHe MPaBo 3a Cy0’€KTHUM CKJIAJOM OXOILTIOE TUTBKHM rPOMASH YKpaiHHU Ta BUKIIOYAE 3i
chepu cBo€T il iHO3eMIIiB Ta 0¢i0 6e3 rPOMAISIHCTBA, SIKMMH € IHTEPHOBaHI 0COOM B PO3yMiHHI 3aKOHO-
npoekty Ne 4321. Y yMHHOMY 3aKOHOJIABCTBI MUTAHHS COLIIATBHOTO 3aXMCTY IHTEPHOBAHHUX 0Ci0 BUCBIT-
JieHe TUTbKH B [TopsKy BUILIATH TPOLIOBOTO 3a0€3MEYCHHS CiM’SIM BiiICBKOBOCITY)KOOBIIIB, 3aXOTICHUX
y II0JI0H a00 3apyyHHKaMH, a TAKOK IHTEPHOBAaHUX y HEUTpaJIbHUX JiepkaBax abo 0e3BiCHO BiJICYTHIX,
3aTBepmKeHoMy noctaHoBoro Kabinety MinictpiB Ykpainu Bix 30 nucronana 2016 p. Ne 884 [7]. Lix
MOCTaHOBa Mependayae BUILIATY TPOIIOBOTO 3a0e3MEUCHHs WieHaM CiMeil YKpaiHChKUX BiliCHKOBOC-
Jy>O0O0BIIiB, IKi OyJM IHTEPHOBaHI B HEWTpaIbHUX JepKaBax. ACIEKTH COLIAIbHOTO 3a0e3MeueHHs iH-
TEPHOBAHUX 1HO3EMIIIB 1 0Ci0 0e3 rPOMaISHCTBA ITUM HOPMATHBHO-TIPABOBHM aKTOM HE BPETYJIbOBaHI.

KonseHntiist MixkHapoaHoi opranizanii nparii Ne 118 Bix 25 kBitHs 1964 p. «IIpo piBHONIPaBHICTh
TpOMaJISiH KpaiHU Ta iHO3eMIIB 1 0ci06 0e3 rpoMaAsiHCTBA y Tajly3i coliajbHOro 3a0e3nedeHHs» dikcye
TIOJIO’KEHHS, 10 «KOXHUH wieH OpraHizaliii, CTOCOBHO siKoro st KOHBEHIIisl € YWHHOIO, HAJa€ Ha CBOTH
TepuTopii rpoMasiHaM Oyab-sKOTo iHIIOro uwieHa Opraxisalii, CTOCOBHO sikoro Lt KoHBeHIis Takox €
YHHHOIO, OTHAKOBI MIpaBa 3i CBOIMH IrpOMaJsTHAMH SIK 100 ITOIIMPESHHS Ha HUX 3aKOHOJABCTBA, TaK 1
[IOJI0 MPaBa Ha JOIIOMOTY B KOXKHIH rairy3i ColianbHOTo 3a0e3neYeHHs, II0/I0 SIKOi BiH B35B Ha cede 30-
00B’s13aHHS, SIKI BUTUIUBAIOTH 13 11i€1 Konenmii» (4. 1 ct. 3) [8]. [Ipore us Koneenis He paTudikoBaHa
VYkpaiHoro, OTKe, He CTBOPIOE 3000B’s13aHb 100 COLIAJILHOTO 3aXUCTy iHO3eMIliB. BonHovac Ykpaina
parudikyBaga HU3KY MKHAPOIHHX MPABOBHX aKTiB, SK-OT 3arajibHa JeKJapallis npas JIIoauHu, Mix-
HapOAHUN MaKT PO €KOHOMIYHi, COLiaJIbHI Ta KyJIbTYpHi paBa, KOHBEHIIs IPO 3aXUCT NPaB JTIOAUHU
1 OCHOBOIOJIOXKHUX cBOOOA, €Bponeiichka colliajbHa XapTis (HeperIaHyTa), y SKUX IPaBo Ha COLlialb-
HUIA 3aXUCT rapaHTyEThCS KOKHIH JIIOIHUHI.
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BesnocepenHbo 3axonu i3 3a0e3MeUeHHs COLiaJbHOTO 3aXUCTY MI0A0 iIHTEPHOBAHUX OCi0 Bifo-
OpaxkeHi B XKeneBchkill konBeHNIT Bi 12 cepnus 1949 p. npo 3aXUCT LUMBLUIBHOIO HACENIEHHS IiJ| 4ac
BiltHU (fani — XKeHeBchbKka KOHBEHIIIs) [9], 3000B’s13aHHS BUKOHYBATH SIKy YKpaiHa B3sila Lie Koiau Oyna
y cknaai Pagsuacekoro Corosy y 1955 p. Bapro BinzHaunTh, mo JKeHeBChbka KOHBEHITSI IPSIMO BKa3ye
Ha Te, IO IHTEePHOBaHI 0coOM MepeOyBaroTh Mij 3aXUCTOM (30KpeMa, COILIadbHUM) JCpKaBH, 10 1X
iHTepHyBaa. /o cucTeMH COIiaIbHOTO 3a0€3MeYeHHS IHTEPHOBAHHX OCi0, 3riqHO 13 JKeHEeBChKOIO KOH-
BEHIII€10, HAJIeXkKaTh: Oe30IUIaTHE YTPUMAHHS IHTEPHOBAHHUX Ta MEIMYHA JJOIIOMOTa, SIKOT MoTpedye cTaH
ixHBOT0 3710poB’s (4. 1 cT. 81), MIATPUMKA BCIX YTPUMAHIIB IHTEPHOBAHUX, SKIIO LI YTPUMAHLI HE Ma-
I0Th JIOCTATHIX 3aC00IB ICHYBaHHs Y HECIIPOMOXKHI 3a0€3EUHTH CBOKO JKUTTEAISUIBHICTD (4. 3 cT. 81),
MOCENICHHS B Oy/IBIISIX YM 1HIINX anMuueHHs[x o 3a6e3neqy10n> TOBHY TAPAHTIIO 33 10BOJICHH Iili-
€HIYHUX TTOTPed Ta MOTped 3M0pOB’s1, 3a0e3MeUyIOTh HaAiiHUN 3aXHCT BiJl CYBOPUX KIIMAaTHYHUX YMOB
Ta HachiAKiB BiitHu (4. 1 ct. 85), 3a6e3meueHHs] HeOOXIHOIO KiBKICTIO BOIH Ta MUJIA IS IIIOJICHHOTO
TyaJeTy Ta npaHHs 0COOUCTOT OLIM3HU; M TakoXk OymyTh 3a0e3MeueH] MPUIau Ta MOXKIUBOCTI JUIS J10-
CATHEHHs IMX 1ineit (4. 3 ct. 85), 3a0e3nedeHHs J0CTaTHIM 3a KUTbKICTHO, SIKICTIO Ta PI3HOMAHITTSIM I[0-
JICHHUM Xap4OBUM pailioHOM, 100 3a0e31eYrTH HOPMaJIbHUIT CTaH 3110pOB’s Ta 3aro0iraHHs SBHUILAM,
OB’ SI3aHUM 13 HEIOCTATHIM XapyuyBaHHAM (a. 1 ct. 89) BariTHi, XIHKH, 110 TOAYIOTH JIiTed TpyIIIo,
Ta JITH 10 II'STHAJALATH POKIB OTPUMYIOTH JOJATKOBI Xapyi 3a/IexkKHO Bil IXHIX (isionoriynux norped
(4. 5 c1. 89), Oe3ormaTHE 3a0€3MEUSHHS OJSTOM, SIKIIO lHTepHOBaHl 3 ypaxyBaHHSM KIIIMaTHIYHUX YMOB
HE MalOTh HEOOXiTHOTO OATY 1 He MAIOTh MOXKIIMBOCTI Horo mictaru (4. 1 ¢T. 90), cTBOpEHHS B KOXKHOMY
MICIIi IHTEepHYBaHHS J1a3apeTy i KEPiBHUIITBOM KBaJi()iKOBAHOTO JIiKapsi, ¢ IHTEPHOBaHI OTPUMYIOTh
HEOOXiTHY JTIOTIOMOTY Ta HEeOOXiTHUI pexkuM xapuyBaHHs (4. 1 cT. 91). Sk Gaunmo, XKeHeBchka KOHBEH-
Lisl BOJIOZIi€ 3HAUHUM apCEeHAJIOM 3aXO/iB i3 COLIaNbHOIO 3aXMCTy IHTEPHOBAHUX OCI0, IKUH OXOILTIOE SIK
3aJI0BOJICHHS IXHIX IEPBUHHUX MOTPeO, TaK 1 rapaHTyBaHHA MEJUYHOI JOIIOMOIY, 3a0e3MeueHHs 0ocio,
SIKi TIepeOyBaroTh HAa YTPUMaHHI iHTEPHOBAHOTO. 3arajioM MoJoKeHHs JKeHeBChKOi KOHBEHIIIT CIPsIMO-
BaHi i Ha Te, 00 30eperTH KUTTS Ta 370POB’ s IHTEPHOBAHUX, 1 Ha Te, 1100 TXHii CTaTyC iIHTEpHOBAaHHX
HE 3MEHIIIYBaB Bi{4yTTs JIFOICHKOI THOCTI B IIUX OCI0.

3akoHonpoekT Ne 4321 He BinoOpakae HaBeneHI (yHAaMEHTAJbHI MpaBa iIHTEPHOBAHUX OCIO
y cdepi conianbHoro 3axucty. OKkpemi eJIeMEHTH 3aX0iB i3 3a0€3MEYEHHS COLIIaJIbHOTO 3aXUCTY 1HTEp-
HOBaHUX 0Ci0 MOxHa MoOauuTy B Haka3i Ne 164, y . 11 sikoro BKa3y€ThCA, 10 CTOCOBHO IHTEPHOBAaHUX
0Ci0 HEOOXIHO TOTPUMYBATHCS TAKMX BHMOT: «3a0€3MeUyBaTH iX HPOIOBOILCTBOM Ta IHTHOO BOOIO
HapiBHI 3 MIiCIICBUM LUBUILHAM HACEIEHHSM; HAJABaTH IM J03BLUI Ha OTPHUMAHHS iHIMBIAyaJbHOI 4H
KOJIEKTUBHOI foroMoruy» [2]. Tooto Haka3 Ne 164, mo-mepiiie, Juiie 4aCTKOBO BiOOpaKae 3aX0IU CO-
LIAJBHOTO 3aXKCTY, nepeadaueHi JKeHEeBCHKOI KOHBEHIIIE), TTO-IPYTe, )KOIHUM YHHOM HE BPETYJIbOBYE
MUTaHHS 3a0e3MEYCHHS] BCTAHOBJICHUX 3aXOJliB COIIaJIbHOTO 3aXUCTY, 30KpeMa, He 3aKpiILIoe cy0’ k-
TiB, BiJNIOBIaJIbHUX 32 3/1IHCHEHHS COLIAJILHOTO 3a0€3Me4eHHs IHTEPHOBAaHUX OCi0, HE BU3HAYa€ KOH-
KpETHI BU/IU i 00CsT colianbHOTO 3a0e3MeUeH s, rapaHTOBAHOTO iIHTEPHOBAHUM 0co0aMm.

VY naHOMY acmeKTi BapTO BKa3aT, IO 3aKOHOMPOEKT Ne 4321, BHM3HAYArOUU MPABOBUH CTATyC
IHTEpHOBAHMUX OCI0, MOPSAMOK TX MPUMYCOBOTO OCEJICHHS, HE Haja€e iM rapaHTtiid y cdepi coriaibHOro
3aXHCTY, YUM 3BY)KY€ IIpaBa JIIOIUHH, NependadeHi YNHHUM 3aKOHOJABCTBOM, SIKIIIO BUXOIHUTH 3 TOTO,
1o 3rigHo 3i cT. 9 KoncTutynii YkpaiHu «4MHHI MXKHAPOJIHI IOTOBOPH, 3ro/ia Ha 000B’I3KOBICTh SIKMX
HanaHa BepxoBHow Panoro VkpaiHu, € 4aCTHHOK HAI[lOHAJIBHOTO 3aKOHOAABCTBAa YKpainm». L mo-
3UIisT TATBEPIXKYETHCS IPAKTUKOIO O(iliiHOrO TIyMaueHHs OcHoBHOTO 3aK0HY Ykpainu Koncruty-
uiiianm Cynom Vipainu. Tak, B a03. 2 1. 4 MOTHBYBaJIbHOI YaCTHHH PIIICHHS KOHCTI/ITyLIlI/IHOFO Cy;[y
Ykpainu Bix 11 sxoBTHs 2005 p. Ne 8-pm/2005 Gy:o BKa3aHO, MO «B YKpaiHi K COHlaJII)HlI/I HpaBOBlI/I
JieprKaBi OJIITHKA CIIPSIMOBY€THCSL HA CTBOPEHHSI YMOB, SIK1 3a6e3neqy10TL JOCTaTHIN KUTTEBUN PiBEHb,
BUIbHHH 1 BCEOIUHUI PO3BUTOK JIFOJMHU SIK HAWBHUINOT COLIaIbHOT IHHOCTI, 11 )KHTTS 1 370POB’sI, 4YeCTh
i TiAHICTh. YTBEP/DKEHHSA Ta JOTPUMAHHS 3aKPIIJICHUX Y HOPMATHBHO-TPABOBUX aKTaX COLaIbHUX
CTaHAAPTIB € KOHCTUTYIIITHUM 000B’3KOM AepxkaBu. JlisUIbHICTS il IPaBOTBOPYUX 1 IPABO3aCTOCOBUUX
OpraHiB Mae€ 3/iMCHIOBATHCS 33 MPUHIUIAMU CIPABEAIUBOCTI, TYMaHi3My, BEpXOBEHCTBA 1 MpsIMoi Aii
HOpM KoHcTHTyIIT YKpaiHH, a TOBHOBaXKEHHS — y BCTaHOBIeHHX OCHOBHAM 3aKOHOM YKpaiHM MeXax
i BiMOBIAHO 110 3akoHiB» [10]. B a63. 3 mm. 4.1 n. 4 MOTHBYBaJIbHOT YaCTUHH pilieHHs Bix 17 GepesHs
2005 p. Kouncruryuifiaum CymoM YkpaiHu 3a3HaYasioch, Mo «3rigHo 3 Koncruryiiero Yikpainu o3Haka-
MU YKpaiHH K COLIaJIbHOT IEPIKaBH € COIliaJIbHA CIPSIMOBAHICTh €EKOHOMIKH, 3aKPITUICHHS Ta ACPiKaBHI
rapasrii peanizamii comiaJbHUX MpaB rPOMasiH, 30KpeMa X MpaB Ha COI[iaIbHUNA 3aXUCT 1 JOCTaTHIN
XKHUTTEBUH piBeHb (CT. CT. 46, 48) Tomo. Lle 3000B’s13y€ AeprkaBy BiAMOBITHIUM YHHOM PETyJIIOBATH €KO-
HOMIiuHi NIPOIIeCH, BCTAHOBIIOBATHU 1 3aCTOCOBYBATH CIpaBeJINBi i e(heKTUBHI GOpMU NEPEPO3NOALTY
CYCIJIBHOTO JTOXOMYy 3 METOI0 3abe3redeHHs1 100poOyTy Beix rpomaasH» [11]. B a63. 2 mm. 2.1 m. 2
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MOTHBYBaJIbHOI YacTHHH piteHHsa KonctutyniiiHoro Cyny Ykpainu Bix 25 ciunst 2012 p. Ne 3-pn/2012
KOHCTaTOBaHO, 1110 «OCHOBHUMH 3aBJAHHSIMU COLIaIbHOI Jep>KaBU € CTBOPEHHS YMOB JUlsl peaizauii
colialbHUX, KyJIbTYpHHUX Ta EKOHOMIUHUX [IPaB JIOAUHU, CIPUSHHS CaMOCTIHOCTI 1 BifIOBIJaIbHOCTL
KOKHOI 0COOH 32 CBOI J1ii, HATaHHS COLIATBHOT OIIOMOTH THM TPOMAJISTHaM, sIKi 3 HE3aIe)KHUX BiJl HUX
00CTaBHH HE MOXYTh 3a0€3MEUNTH JOCTATHII piBEHb KUTTA 1715 cebe 1 cBoel cim’i» [12]. o peui, yci
1li PIIICHHS CTOCYFOTHCSI CUCTEMH COLIIAJILHOTO 3a0€3IEUEHHSI, 1010 SKOi HETIPHUITYCTUMHM € 3BY)KCHHS
3MICTY i 00CSTy TpaB JIOMUHHM 1 rpoMasiHUHA (TOOTO «3MEHILICHHS KoJia Cy0’ €KTiB, pO3Mipy TEpUTOPIi,
yacy, po3Mipy abo KijbKOCTi Oyiar uu OyAb-SKMX 1HIIMX KUTbKICHO BUMIipIOBaHUX IMOKa3HUKIB BUKOPHU-
CTaHHA 1paB 1 cB000/, TOOTO iX KiIbKICHOT XapakTepuctukm» [10]).

Tpeba Taxkox maM’ATaTH, MO 3BYKEHHS 3MICTY i 00CATY iCHYIOUNX KOHCTUTYIIHHIX IIPaB i CBO-
6o monuHH € iX oomexenHs M. Koncrutyiiiauit Cyn Ykpainu y cBoeMy pinienHi Bia 1 uepsus 2016 p.
Ne 2-pn1/2016 wiTko BKa3as, 1110 3aKOHH, SIKI YXBaJIOIOThCs BepxoBHOIO Panoro Ykpainu, MaroTh Biamo-
BiJIaTH TaKUM KpUTEpisM: «1) 0OMexeHHs 1010 peatizallil KOHCTUTYIIHHUX TpaB i cBOOOJ HE MOXKYTh
OyTH CBaBIIbHUMU T HECTIPABEUIMBUMY; 2) BOHH MAIOTh BCTAaHOBJIIOBATHCS BUKIIOUHO KoHCcTHTYyHIEIO
1 3akoHaMH YKpaiHu; 3) MaTu JIETITUMHY MeTy; 4) OyTH 3yMOBICHUMHU CYCIIJIBHOIO HEOOXIJHICTIO JI0-
CSATHEHHS Li€l MeTH; 5) OyTH mponopuitHumMu i 06rpyHTOBaHI/IMI/I' 6) y pa3i oOMeXeHHS KOHCTHUTY-
uiifHoro npasa abo cBOOOAM 3aKOHOAABCLb 3000B’sI3aHUH 3aIPOBA/UTH TAKE [PABOBE PEIYIIIOBAHHS,
SIKE IACTh MOYKJIUBICTh ONITUMAJIBHO JOCATTH JIETITHMHOT METH 3 MiHIMaJIbHUM BTPYYaHHSIM Y peaiiza-
1iF0 [FOTO MpaBa abo CBOOOAM i HE MOPYIIYBAaTH CYTHICHHUI 3MICT Takoro mpasay [13]. 3aKOHOIPOEKT
Ne 4321 He BiAMOBia€ 03HAYCHUM KPUTEPISIM: HUM HEMPOIIOPLIHHO Ta HECTIPABEIIMBO OOMEXKYOTHCS
IpaBa JIIOAWHU JUI JOCSATHEHHS CYCIiNBHO 3yMOBJIEHOI METH, 1[0 CTaBUTh y NMEPCIEKTHBI IHTEPHOBA-
HUX 0Ci0 y XUTKe IpekapizoBaHe craHoBuule [14, c. 25].

BucnoBku. 3akoHonpoekT Ne 4321, sikui iHiLiI0€ NOSBY Y BITUU3HAHOMY 3aKOHOABCTBL OCO-
O7MBOrO Cy0’€KTa TpaBa — IHTEPHOBAHHUX OCI0, He (OopMye MPaBoBOi Oa3u IS FOPUAUIHOTO 3aXUCTY
i€l kareropii 0ci6. OcoONMBI PU3KKH OO0 FOPUAMYHOTO 3aXHCTy IHTEPHOBAHUX OCI0 MOXKHA BOauaTu
y BIICYTHOCTI TapaHTii Ta CHCTEMHM 3aXOJIB LIO0 peai3allii mpaBa Ha COI[laJIbHUI 3aXHCT IHTEPHOBA-
Hux 0ci0. O3HaueHe 3yMOBIIIOE TIOCATaHHS Ha rapaHToBaHi KoHcTutyuiero Ykpainu Ta Mi>kKHapOTHUMU
aKTaMH Ipasa Ta cBoOOIM JtonuHU. J[aHi nporajuHu MaroTh OyTH BUIIPABIICHI Yyepe3 po3poOIeHHS 3a-
koHOonpoekTy «IIpo 3axucT npas i cBOOOJ IHTEpHOBAHUX 0Ci0», Y IKOMY Tpeba mepedauuTH OKpeMHH
PO3LI, TIOJOXKEHHS SIKOTO CTOCYBaTHMYTHCS COLIAIBHOTO 3aXUCTY IHTEPHOBAHUX OCi0. Y CBITII MOX-
JIMBOTO YXBAJICHHS! 3aKOHONPOEKTY Ne 4321 akTyalbHAM € TaKOXK JOCIIIKSHHsS NPOOJIEMHHX MUTAHb
MIPaBOBOTO PETYIIIOBAHHS TPYIOBUX BIHOCHH 3 IHTCPHOBAaHUMH OCOOAMH.
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CAXAPYKI.C.

NEPCNEKTUBH ITPABOBOI'O PEI'YJIIOBAHHS TPYJIOBOI JISAJABHOCTI
NPAIIBHUKIB HUP®POBUX IJIAT®OPM!

PROSPECTS FOR LEGAL REGULATION OF WORK AT THE DIGITAL
LABOUR PLATFORMS

CrarTsa OpUcBsYeHa JOCIIIKEHHIO 0COONUBOCTEN 3aiHATOCTI Ha LU(POBUX IIaT-
¢dopmax y cydacHux ymoBax. Haromnomeno, mo B YkpaiHi HaTenep 3acTOCyBaHHS BiIIO-
BiJTHOT AisTTbHOCTI U(POBUX MPAI[iBHHUKIB MepeOyBae mo3a MexkaMu HaJIeKHOTO MPaBo-
BOTO PEryJlOBaHHs. BU3HaYeHO OCHOBHI THIH HUPPOBUX MIATGOPM, SKi Mepe0adaroTh
BUKOPHUCTaHHS Npani: BeOmiardopMu Ta miIarGopMu Ha OCHOBI MiCIE3HAXOMKEHHS.
BcTanoBneHo nepeBaru Ta HeAOMIKM poOOTH Ha LudpoBUX IIaThopMax JUlsl IpaLiBHU-
KiB, @ TAKO)X OCHOBHI IPUUYUHU IXHBOI HNOIMYISIPHOCTI B yMoBax Ludposizauii. [Ipoana-
JI30BaHO OCOOJIMBOCTI JIOKAJTBHOTO PETYJIIOBaHHS YMOB CHiBIIpani HudpoBux miardhopm
i3 mpaniBHUKaMu (BHKOHABLSIMH) B YKpaiHi. HarojomeHo Ha HeTaTUBHUX acIEKTax Ti-
Hizamil nupoBoi 3aliHATOCTI i OCHOBHUX MOPYIICHHSAX MO0 MPAI[iBHHUKIB M1aTHOpPM
(moHagHOpPMOBA POOOTA, BIZICYTHICTh COLIaIbHUX TapaHTid Ta TapaHTii MO0 OIUIaTH
npari, HaAMipHUHA KOHTPOIb 3a TPOLIECOM Mpalli ToIlo). AKIICHTOBAHO yBary Ha po3-
MEKYBaHHI IIOHATDH «IIPALIBHUKY, «(ppiiaHcepy, «caMo3aiHsITa 0co0ay.

JloBenieHo HEOOXiAHICTh NPABOBOIO PETYIIOBAHHS POOOTH Ha LU(POBUX MIaTdOp-
Max 3a JOIIOMOTOIO TPYIOBOTO 3aKOHOAABCTBA 32 HASBHOCTI BIINIOBIAHUX O3HAK TPYHO-
BHX BiTHOCHH. 30KpeMa BCTAHOBJICHO, L0 JJIS BIIHOCHH BHKOHABIIIB POOIT i3 3aMOBHHU-
KaMH Ta M1aThopMaMH 4acToO XapaKTepHI Taki 0COOIMBOCTI, sIK 0COOMCTEe BUKOHAHHS
poOOTH 32 JOPYUYEHHSM Ta ITiJi KOHTPOJIEM O0COOH, B IHTEpecax sIKOi BUKOHYIOThCS po0o-
TH; PETYIIIOBaHH MIPOLIECY Ipalli; CHCTEMaTHYHa BUIJIaTa BUHATOPOAU Y TPOILIOBii abo
HaTypanbHii ¢popmi; a B OKpeMUX BUIAJKAX TAKOXK BCTAHOBJICHHS TPUBAJIOCTI poOOUOro
4acy Ta HaJaHHs 3aco0iB mpari.

BHeceHo mpormo3uiii moA0 BIOCKOHAJICHHS TPYZOBOTO 3aKOHONABCTBA CTOCOBHO
3alHATOCTI Ha MUPPOBHX MIaTHOpMax, 30KpeMa, YIPOBaHKCHHsI eJICKTPOHHOTO KaIpo-
BOTO JIOKyMEHTOOOITY, €JIEKTPOHHUX TPYIOBHX IOTOBOPIB Ta €JIEKTPOHHUX KHIDKOK.

' HaykoBe JOCITiIXKEHHSI MPOBEICHO B paMKax nepxoromketHol TeMu Ne 0119U100306 «CoriansHo-TipaBo-
Bl 3acaj 30€peKeHHs Ta PO3BUTKY TPYAOBOT0 HOTEHIIady YKpaiHuy.

© CAXAPYK I.C. — kaHIMAaT IOPUANYHUX HAyK, JOIEHT Kaeapu TPYIOBOIO IMpaBa Ta Ipasa
comianeHoro 3abesmneueHHst (IHCTUTYT mpaBa KuiBChKOTO HaliOHANBRHOTO YHiBepcuTeTy iMeHi Tapaca
[leBueHka)
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Y KOHTEKCTi IPUHIIMITY €AHOCTI Ta AudepeHLianii mpaBoBOro peryaroBaHHs Ipalli BCTa-
HOBJICHO Ba)KJIUBICTh CIELIaJIbHOTO HOPMATUBHOIO 3a0€3Ie4eHHs TPYAOBOI AisIbHOCTI
u(poBUX MpaliBHUKIB. HaronomreHo Ha akTyaaIbHOCTI pO3MILLY POOOTH 3a JOIIOMOTOI0
nuGpoBHUX WIAT(HOPM K Pi3HOBHAY MO3UKOBOI MpaIli.

Knrouosi cnosa: yugposi niamegopmu, gpinanc, minvosa 3ainamicms, yugposa
3AUHAMICMb, 3aN03UYEHA NPAYs, COYIANbHI 2apanmii, eleKmpoHHULL Mpyoosutl 00208ip,
MIJCHAPOOHE pe2yNio8aHHs NPAYI.

The article is devoted to the research of the features of the employment at the digital
labour platforms in modern circumstances. It has been emphasized that the application
of the work of digital workers doesn’t have an appropriate legal regulation in Ukraine
today. It was identified the main types of the digital platforms, that involve the using of
labour activities. Such types of platforms are the web-platforms and the location-based
platforms. Has been founded the advantages and disadvantages of working on digital
platforms for employees, as well as the main reasons for their popularity in the context
of digitalization. It was analyses the peculiarities of local regulation for conditions of
cooperation digital platforms with employees (performers) in Ukraine. It was emphasis
to the negative aspects of the shadowing of digital employment and the main violations
against platform workers (overtime work, lack of social and wage guarantees, excessive
control over the labour process etc.). The author has defined on distinguishing between
the terms “employee”, “freelancer”, “self-employed”.

It was also proved the necessity for legal regulation of work at the digital platforms
by the labour legislation if there are presences of the corresponding signs of labour rela-
tions. In particular, it is established that the relations of contractors with customers and
platforms are often characterized by such features as personal performance of work on
behalf of and under the control of the person, in whose interests the work is performed,
regulation of the labour process; systematic payment of remuneration in cash or in kind.
In some cases also it is establishing of working hours and the provision of labour means.

It has been made the proposals for improving the labour legislation regarding em-
ployment at the digital platforms, in particular, the introduction of electronic personnel
records, electronic employment contracts and electronic working books. In the context
of the principle of unity and differentiation of legal regulation of labour, it has been
established the importance of special regulatory support for the employment of digital
workers. Furthermore, it was proved on the relevance of considering work using digital
platforms as a type of loan work.

Key words: digital platforms, freelance, shadow employment, digital employment,
loan work, social guarantees, electronic employment contract, international labour reg-
ulation.

Beryn. HaykoBo-TexHiIuHMIA TIpOrpec CTBOPUB MEPEAYMOBH JUIS PO3IMIMPEHHS cdepu 3acTocy-
BaHH Ipalli, 30KpeMa B Mexkax [U(poBo1 eKOHOMiKH. OCTaHHIO PO3IIANAIOTH SIK EKOHOMIKY, 3aCHOBaHY
Ha BUKOPHUCTaHHI IU(PPOBUX TEXHOJIOTIH; 3/1e011IIOT0 1€ BUPOOHHUIITBO 1 MPOAAX TOBAPIB Ta MOCIYT i3
BUKOPUCTaHHAM iH(pOpMaLiliHO-KOMYyHIKalIHIX TEXHOJIOIi) Ta MepexeBux cucreM [1, c. 12].

BigmosinHo no Konuemniii po3Butky nuppoBoi eKOHOMIKH Ta CyCHiJbcTBa YKpainu Ha 2018—
2020 pp., uudpoBiszailis € BU3HAHUM MEXaHi3MOM €KOHOMIYHOTO 3POCTaHHSI 3aBISKH 3MaTHOCTI TeX-
HOJIOTii MO3UTUBHO BIUTUBATH Ha €()CKTUBHICTD, PE3yNBTATUBHICTh, BAPTICTh Ta SIKICTh CKOHOMIYHOI,
rpoMaJickkoi i ocobuctoi misuibHOCTI [2]. Hampuknan, Ha piBai €Bporneiicbkoro Corosy (nani — €C)
nepen0dadaeThes, U0 YCHIiIHE BIPOBaIkeHH €1uHOro nudpoBoro puHky CrniBTOBapUCTBa MOXKE IIPU-
HecTH 415 MUIBApAIB €BPO HA PIK Uil €EKOHOMIYHOTO 3pOCTaHHS, 1HBECTUIIH Ta 30171bIIEHHS KiIbKO-
cTi pobourx micus [3]. BogHowac ogHUM i3 KIIOYOBHX HpiOpUTETIB €Bpomeiichkoi komicii Ha 2019—
2024 pp., CUpsIMOBAaHKUX Ha PO3IMIUPEHHS MOXKIMBOCTEH JIIONEH, € KOHIEMIis «CBpora, miIroToBIeHa
1o 1rdpoBoi epu» [4].

MMigrpumyemo 3aranom nosumito C.B. Konsaenko, mo npouec mudposizaiii € mo3uTHBHUM 1
Ha/I3BUYAIHO BXKJIMBUM, 110 3a0e3Meuye, cepel] 1HII0ro, CTBOPEHHS HOBMX pOOOYHX MiCIlb, TOSBY HO-
BOT'O BUCOKOTEXHOJIOT{YHOIO BUPOOHUILTBA [5, ¢. 108]. OnHak no3uTHBHUM edeKT Juls NpaliBHUKIB Bil
U(pPOoBOi EKOHOMIKU MOXe OyTH JIUILE 32 YMOBU HAJIEXHOI IPaBOBOI peraMeHTallii TPyJ0BOi JisIIbHO-

73



HAYKOBMM BICHUK ITYBJ/ITYHOT'O TA IIPUBATHOI'O ITPABA Bunyck 6, mom 2, 2020

cTi Ha U poBUX poOoUKX MiclaX. Takuil BUCHOBOK IiATBEPIUKY€EThCS MOIOKEHHAMH Jlexnapaii cro-
aitTst MixHapoaHoi opranizauii npani (gani — MOII) mono maiidytaboro cdepu mpani 2019 p. [6], sxa:
a) BU3HaJa€ HEOOXiTHICTb IPOCYBaHHs IIepexony Bix HedopManbHOI 0 (hopManbHOI eKOHOMIKH; 0) Ha-
TOJIOIIY€ Ha HEOOXITHOCTI periaMeHTalil MOMITHKA Ta 3aXOMiB JUIs pearyBaHHS Ha BHKIHKH Ta MOX-
JIUBOCTI CBITY TIpalli, MoB’s3aHi i3 nu(poBoro TpaHcHopMalliero, BKIIOYA0UA POOOTY Ha miaatdopMax.

B Vkpaini Harenep 3acTocyBaHHS Ipalli B yMoBax IidpoBizailii, 30kpeMa i Ha u(poBUX IJ1aT-
(dhopmax, nepeOyBae 1o3a MEKaMH HaJISKHOTO MTPABOBOTO PETYIIOBAHHS, 10 3YMOBJIIOE aKTyallbHICTh
o0panoi Temu. BoxHouac, sk ciaymHo 3ayBaxye O.0. XaHfii, KoXeH 13 HanpsIMiB PO3BUTKY LH(POBOi
€KOHOMIKU B YKpaiHi norpedye (iHaHCOBOI MiATPUMKH, HOPMAaTUBHOIO, OPraHi3alifHOro Ta METOANY-
Horo 3a0e3neuenss [7, c. 130].

OcoOIMBOCTI TPYAOBOT AiSTIBHOCTI B yMOBaX MU(POBI3allii IPOTATOM OCTAHHIX POKIB € peMe-
TOM JIOCIIPKEHb SIK TPABHHUKIB, TaK 1 €EKOHOMICTIB. 30KpeMa, IIPABOBUM aCIEKTaM 3aiHATOCTI B yMO-
Bax nu(poBux TpaHchopmalliii npucesiueHo HaykoBi mpari M. Anekcuncbkoi, O.M. JIyk’SHYHMKOBA,
I'B. Hazapogoi, O.C. [Toropenosoi, JI.0. HoBikoBa. BruinB nu¢poBoi eKOHOMIKM Ha pUHOK Mpalli J10-
cmimpkyBanu H.A. Azemyk, C.B. Konsinenko, A.M. Maromenosa, O.0. Xauniit, JI.IT. YepBincbka i iHi.

[ocTranoBka 3aBaaHHsA. MeTOI0 OCIIIKEHHS € aHalli3 0COOIMBOCTEH 3alfHATOCTI Ha LUBPO-
BUX IUIaTGopMax B YKpaiHi B CydacHU mepios1, BU3HAYCHHS IPIOPUTETHHX HAIIPSMIB TPYIOIPABOBOTO
peryiroBaHHs B Iiil cdepi 3 METOIO COMIAIBHOTO 3aXKCTY MPAIiBHUKIB Ta MPOCYBAaHHS MEPEXOAY Bif
HedopMabHOT 10 (OpMaTbHOT EKOHOMIKH.

Pesyabrarn pocaigxenns. [{ludposi Tpynosi riargopmu cTaiu MOBHOIIIHHUMHE €JIEMEHTAMH
iHppacTPyKTypH CydacHUX HalllOHAJBHUX Ta IMOOANbHUX PUHKIB mpaui [8, c¢. 67]. Po6ora 3a momo-
MOTOI0 TaKHMX IUIaTGOPM MOXKE 3IIHCHIOBAaTHCSA Oe3MocepenHbO B MEpexi [HTepHeT, 3a J0noMororw
BeOcaiiTiB (Hampukiaf, B Ykpaini e Upwork.com, Freelancehunt.com, Freelance.ua Tomro), 3a mormo-
MOTOI0 BiIOBiTHHUX noxaTkiB (apps) (3okpema, Uber, Uklon, Glovo Tomo). MixkHapomHa opraHizamis
mpati knacudikye riatgopmu nudpoBoi mnpaii Ha inTepHer-mardpopmu (Web-based) Ta miarhopmu
Ha OCHOBI Micue3HaxopkeHHs (Location-based). YnockoHaneHHs PaBOBOTO PETyIIOBaHHS poOOTH Ha
wiaTgopMax noTpedye €INHOTO MigXOAy IIOA0 BU3HAYCHHS MPABOBOI IPUPOAU BIAHOCHH, SIKI BUHH-
KaloTb, Ta IPABOBOTO CTaTyCy BiANOBIAHUX CTOPiH (U poBi miatGopmu, NpaLiBHUKK (BUKOHABII) Ta
pobotonaBi (3aMoBHUKN)). BonHouac noTpedye n0o1aTKoBOI pernaMeHTanii pobora NpaiiBHUKIB iH-
TepHET-TIIaT(HOpPM, SIKA € TUCTAHIIHHOIO.

B yMoBax 1iudpoBizaiiii CycrijibCTBa MOCTYIIOBO (POPMY€ETHCS IUPPOBHIA CETMEHT PUHKY Mpalli,
3 ODVISI/IY HA 10 B HAYKOBIH JIiTepaTypi Bce 4acTillle HaroJOUIyeThCsl Ha (JOPMYyBaHHI HOBOTO PI3HOBUAY
3aiHsATOCTI — UdpoBoi [1, ¢. 13]. YV monosiai MOII «3aiinsTicts yepe3 1udposi miarpopmu B Ykpa-
fHi» 2018 p. (migroToBieHa Ha OCHOBI KUIBKICHOTO Ta SIKICHOTO JIOCIIIPKEHHS MPAlliBHUKIB HUPPOBUX
w1aT()opM) HaroJIOUIEHO, 110 «OCHOBHA NPUYMHA, Yepe3 SIKy JIIOAM MPalioloTh Ha IIaTdopmax, — 1e
GaxxaHHs OTPUMATH JOJATKOBHUHU 3apo0iTOK. IHINI NMpUYMHY BKIIOYAIOTh y ceOe OaxkaHHs MpaltoBaTu
3 ToMY, OUTBIIHH 3apO0ITOK MOPIBHAHO 3 O(IaiHOM Ta MPOOIEMH 3 OITYKOM POOOTH B 1HIIHX cdhepax»
[9, c. 4]. Cepen iHIIUX IPUYHH MOMYISPHOCTI pOOOTH Ha TUPPOBHX TUIATHOpMAX BUMIISIOTH 301IbIIICH-
HSl MOYKJIMBOCTEH JIJTsl TAJIAHTIB IO/I0 OTPUMAHHS KPAIMX yMOB Mpalli (Kpalii 3aMOBJICHHS ), T1i€B1 COIIi-
anbHi UdpoBi Jdidtu [8, c. 68], MOKIMBICTH CIIBIPAIIOBATH 13 IIUPOKUM KOJIOM CBITOBHX KIIIEHTIB Ta
IIyKaTH poOoTy 1 3aBIaHHS BiANOBIJHO A0 CBOIX 3amUTiB 1 kBanidikawii [10, c. 114]. Takox, K CIyLIIHO
3ayBaxkye M. Anekcuncbka, excriepr MOIL, Ykpaina Mae npoGiemu 3 HeOpMaIbHOIO 3alHATICTIO Ta
JIOTPUMAaHHSAM 3aKOHIB, 110 HE TLUIBKY MOTIpUIy€e AKICTh ICHYIOUMX poOO4UX Miclib, a il pyliHye nOBipy
110 (PYHKI[IOHYBAaHHS CHCTEM COI[IAJIbHOTO 3aXHCTY W IHIIMX JAep:kaBHHUX ciyxo0 [11, c. 49], mo Takox
CIpHUsE TOIMNUPEHOCTI PoOOTH Ha MUPPOBHX MIaThopMax ycyreped yciM HEHOJiKaM Ta BiJICYTHOCTI
HaJISKHOTO TIPABOBOTO PETYTIOBaHHS.

VY cBoOO 4epry, poOOTOaBIll BUKOPHUCTOBYIOTh «IIPALliBHUKIBY» HU(POBUX MIATGOPM IS YHUK-
HEHHS JOJAaTKOBUX BUTPAT Ha ONOMAATKyBaHHS, MiHiMi3alii mporeayp, HOB’s3aHUX 3 O0(OPMICHHAM
IpalliBHUKIB, 3a0€3Me€UeHHS HaJIeXKHUX Ta Oe3meuHux yMoB Ipani. KpiM Toro, cepen npuauH BUKOPU-
cTaHHs HU(PPOBUX MIATHOPM POOOTOAABISIMU HA3WBAIOTh MOXKINBICTE BUKOPHCTOBYBATH THX MpAIliB-
HUKIB, SKUX HEBHTIIHO NOCTiiiHO yTpumyBaru [10, c. 114; 8, ¢. 71], a Takok KOPUCTYBATUCS MOCIYTaMu
100a7IbHOT pOOOYO0T CHITH, OCKITIBKH B IHTEpHETI HeMae KopaoHiB [11, c. 49].

KirouoBUM pU3MKOM JUTsE OCI0, 1110 3AIHCHIOIOTH TPYIOBY MisUTBHICTH Yepe3 HudpoBi miardop-
MH, € BiICYTHICTb IPaBOBOTO PEryiIIoBaHHsA B Liil cdepi. Lle 3ymoBiIoe TiHi3ali0 BiANOBiAHOT 3aiHs-
TOCTI Ta BIICYTHICTb OyIb-SIKMX IOPUIMIHUX Ta COLiaNbHUX rapaHTii ais ii yuacHukiB. Ha npakruni B
Vkpaini nudposi miardopmu 31€0LIbIIOro NPSIMO HO3ULIOHYIOTh ce0e K MOCEPEIHUKU MiXK ITOITUTOM
i mpomnosumiero nparni. Hampuxian, BinmosigHo 1o Yroam kopucrysada miatdopmu Freelance.ua, «cep-
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BiC MPHU3HAYCHUI JUIs HaJlaHHA KOPUCTyBayaM Mepexi [HTepHeT 3py4yHoro iHTepdeiicy, 1o J03BOIIsE
BCTAHOBIIIOBAaTU KOHTAKTH MiX POOOTONABLSIMU 1 BUKOHABIISIMU (JlaJli 3aMOBHHMKaMHU 1 (pinaHcepamu)
JUIs BUKOHAHHS Pa30BUX MPOEKTIB a0 MOCTiiHOI BixganeHoi poboru» [12]. BiamosigHo no my6Gmiu-
Hol odeptr miathopmu Kabanchik.ua, kommaHis Hamae JOCTYI 3a AOTIOMOTOK0 Mepexi [HTepHeT 10
MpOrpaMHOi MPOIYKIIii y BUIVISII OHJIAHH-CEpBicy, 3a0e3meuye CTBOPEHHS i PO3MIIIEHHS MyOIiYHOTO
poQiIt0 BUKOHABIIS, @ TAKOK CTBOPEHHS 1 PO3MIILIEHHS MIPOTIO3UIIiT i A0aTKOBHX mociyr [13].

Bonnovac yacto udposi miarGopMu BUKOPUCTOBYIOTh TEPMIHOJIOTIIO TPYIOBOTO 3aKOHO/AB-
CTBa B KOHTEKCTI npono3uuiii poboru. Hanpuknan, Ha mnargopmi Upwork.com [14] € posninu «Sk
HaiinsaTu Ha Upwork?” Ta «SIk Oytu Haitustum Ha Upwork?”, a as ociO, siki BUKOHYIOTh POOOTY, 3a-
3HA4YEHO «IOOYJOBY Kap’epm» (x04a Ha IatdopMi HaeTbes Ipo (pitaHcepiB K BHKOHABIIB POOIT).
ITnardopma Freelancehunt.com [15] npomnoHye 3aMOBHHAKAM MOCIYT JBi OMIIii: 3HAKTH (pinaHcepa abo
CIiBpOOITHHKA, TOOTO BOJHOUAC ii MOKHA BBaXKATH 1 IU(POBOIO TIATGPOPMOIO, 1 TIOCEPETHUKOM Y TIpa-
uesnamryBanti. O¢iniiiauit caiit Glovo B Ykpaini [16] npononye «10cBig poOOTH B KOMIIaHIl, Ky
3HA€ BECh CBIT», A pobOTH Kyp’'epam Buzae ¢ipmoBy cyMKy Glovo, y pasi HeoOXimHOCTI — cKyTep
(3acobu mpaui — 1. C.), mosaom i 3axucHuii KOMOiHe30H (3acoOu iHauBigyansHoro 3axucty — 1. C.).
Bonnouac, BianoBigHo 10 3aralbHUX YMOB KOPUCTYBaHHS Ta criBnpaii kommanii Glovoapp23, S. L.,
Kyp’€p — 3apeecTpoBaHa B MOOLTEHOMY TOAATKY camo3aifHsaTa (izuaHa ocoba abo dizndHa ocoda-mif-
MIpUEMEIb, SIKa CAMOCTIiIHO, BITACHHMH CHJIaMH Ta Ha BIACHUI PU3MK 3aiMacThCcs BUKOHAHHIM JIOPY-
YeHb KOPHUCTYBAYiB MO0 TOCTaBKH 3aMOBJICHb [17].

ITnardopma Freelance.ua no3uiionye cede sik «ykpaiHchka Oipka TUCTaHIiitHOT poGoTuy» [12].
Xoua, BiamosinHo 1o cT. 60 Kogekcy 3akoHiB mpo npairo Ykpainu, TucTaHIliiiHa (HaqoMHa) poOdoTa — 11e
Taka hopma oprasizauii mmpari, KOJIM poO0Ta BUKOHYETHCS TPALIBHUKOM 32 MICIIEM HOTO MPOXKUBAHHS
4 B IHIIOMY MicCIli 3a oro BUOOpOM, 30kpeMa i 3a 1011oMororo iHhpopManitHO-KOMYHIKaliHHUX TEXHO-
JIOTi#, aJie mo3a npumitieHasM podortonaasii [ 18]. BoxHouac Ha aHami30BaHii wiarhopMi peryaoeTbes
MMUTaHHS BUKOHAHHS poO0TH (pilaHCEepaMu, a He TpaIliBHUKAMH, TOMY 3aCTOCOBaHA TEPMIHOJIOTIS Ta-
KOX HE BIJIMOBIJIa€ CYTHOCTI pOOOTH, SIKa MPOIOHYETHCA.

YV HayKkOBili EKOHOMIYHIH JIiTEpaTypi TPAIUISIETHCSI OTOTOKHEHHS (hpijIaHCEePiB 13 Mpal[iBHUKAMH.
Hamnpuknazn, O.0. Xauziif yxuBae sIK CHHOHIMHU IOHATTS «HAJOMHUKHY», «(pilIaHcepn», «BUKOHABII
JIUCTaHIiiHOT poboTn» [7, ¢. 132]. Takuii miaxix He BiANOBiAAa€ TOKTPHHI TPYIOBOTO MpaBa, U0 OB’ -
3y€ BUHUKHEHHS TPYIOBUX MPaBOBITHOCHH 3 YKJIAJCHHSM TPYAOBOTO JOTOBOPY, & TAKOXK 3aKOHOIAB-
CTBY, 1[0 BU3HAUA€ pamiBHHUKA K Qi3naHy 000y, sIKa MPaIfoe 32 TPYAOBHM JIOTOBOPOM (KOHTPAKTOM)
Ha TIANPUEMCTBI, B YCTAHOBI i OpraHizallii He3aJIeXHO BiZl (OPMH BIACHOCTI Ta BHIY IisSUIBHOCTI 200
y ¢i3udHOi 0coOH, SIKa BiMOBIIHO 0 3aKOHOAABCTBA BUKOPHUCTOBY€E HaiiMaHy Ipailto (Harpukian 3a-
koH Ykpainu «IIpo mpodeciitauii po3Butok npariBHUKIBY [19]). TIoHATTS «(pinaHCcy HE BKUBAETHCS
B HalliOHAJIbHOMY 3aKOHOJABCTBI, BiAnoBisHO 10 KeMOpumxcbkoro cioBHUKa, ¢pigaHcep (mepexi. —
«T03aIUTaTHUH CIIEeLiaNiCT») — XTOCh, XTO HE IPAIIO€ B KOIHIIM opraHizallii, aie BUKOHY€ IIeBHI poOOTH
Iutst pisHuX opranizamniit [20]. Otxe, GppinaHcep — e ocoda, sika 3ade3neuye cede podoTOI caMOCTIHHO
a0o Tparroe Ha IHIIMX yMOBaX, MependayeHnX 3aKOHOAABCTBOM (HANPUKIIAJ, 33 IMBLTEHO-IPABOBUM
JIOTOBOPOM), Y po3yMinHi 3akony Ykpainu «IIpo 3aiiusTicts HaceneHHs» (cT. 4) [21].

OTxe, TpyIOBa AisUIBHICTH Ha UQPOBUX TIAT(GOopMax HATENEp PErynoeThbes GaKTUIHO JIHIIEC
YMOBaMM caMuX IIaTdopM, SKi JOBIIBHO 3aCTOCOBYIOTh IOPUAMYHY TEPMiHOJOTIIO, IPOTE N0 (AKTY
HE BCTYNAKOTh y Oy/b-siKi MPaBOBIJHOCHHH 3 KOPHCTYBa4aMy BIACHUX MOCIYT (HI y TPYAOBI, Hi, 3a
OKPEMHMMH BUHSTKAMH, Y LUUBLIbHO-1IPaBOBi). CIIiBIPALIO 3 KOPUCTYBa4aMH OCIIYT ILIATGOPMH MaCKy-
10T I1iJl HaJ[aHHs JOCTyILy 10 iHpopmauii abo iHpopManiiiHi nocayrn. Omxe, uupposisaLlis TPyIOBHX
BIZTHOCHH CYNPOBOKYETHCS 30UIBIIEHHAM MacIITabiB TiHi3alii HA PUHKY Tpami, 3HIDKSHHSIM PiBHS
COILIIaJIbHOTO 3aXUCTy 3alHATOr0O HacesjeHHs. Takox, sk 3ayBaxye H.A. A3pMyk, miatgopMu CTBOPIO-
FOTh YMOBH JJISl 3pOCTaHHS MYJBTU3aHHATOCTI (BUKOHAHHS MiKpO3aBJaHb, 1110 HE MOTPEOYIOTh BUCOKOT
npodeciiinoi kBamidikallii, € HU3bKOOIIaYyBaHHMH, YaCTO HE BiAMOBIIAI0Th PIBHIO OCBITH BUKOHABIIS )
1 Hag3alHATOCTI (POOOTH, SIKa 3HAYHO MEPEBUIIye HOPMaIbHUI pobouwnii yac) [8, c. 71, 74-75].

CTOCOBHO HaI3alHITOCTI BAPTO 3a3HAYUTH, 10, 38 pe3ynpraramu gociimkeHas MOIL, 53% omu-
TaHuX (pinaHcepiB B YKpaiHi He 3MOIIM OI[IHUTH YaCOBI BUTPATH HA BUKOHAHHS OIJIa4yBaHHUX 3aBIaHb
1 48% — HeommadyBaHUX. AHaNI3 CepeHIX BUTPAT Yacy Ha migBHOIpI i3 473 pecroHIeHTIB, sKi BKa3a-
JIM IPUHAMMHI BUTPATH 4acy Ha OIuladyyBaHi poOOTH, MOKa3aB, 0 68% ONMUTAaHUX NPalIOIOTh MEHIIE
35 roauH, 21% mnpamtoroth Oinbiie 50 ronuH Ha THKACHB, a 7% npaiorTh Ounbine 85 roauH [9, c. 4].
Sxuo npoananizyBatu po06oTy Kyp’epis miardpopmu Glovo, To KOMIaHis NPOMOHY€E PO3PaxyHKH Bij
48 o 60 roguH Ha TxKAeHb [16]. Kyp’epu cami 06UpatoTh TpUBATiCTh POOOTH Ha THXKIEHb, IPOTE JUIS
OTPHUMaHHSI T1JHOT OIIATH 3a3BMYall MPALIOIOTh 3HAYHO Oinblre 40 rOXUH Ha THXKICHB.

75



HAYKOBMM BICHUK ITYBJ/ITYHOT'O TA IIPUBATHOI'O ITPABA Bunyck 6, mom 2, 2020

IMomupenicts 1UdPoBOI 3alHATOCTI 6€3 HAJIEKHOIO MPABOBOTO PEryIIOBAaHHS Ma€ HEraTHB-
Hi HaCJiJKY He JIUIIe A1 NPaLiBHUKIB, ane i Ui JepikaBy, sKa BTpadae MOJATKOBI HAJXOMXKEHHS, a
B MEPCHEKTUBI 3HAYHO 3HIDKYETHCS PIBEHb TPYIOBOrO MOTEHIANy KpaiHu 3aranoM. Tak, «mianpueM-
CTBa, SIK IHO3EMHI, TaK 1 HaIlIOHAJIBHI, aIaNTyOTh CBOI CTpaTerii HalMy Jrofieli, abu BU3HAYATH MPaIliB-
HUKIB, SIKi B)KE€ MalOTh BiMOBIIHI HABUYKH, 3aMiCTh TOTO, 1100 HAJABAaTH 1 PO3BUBATH Ili HABUYKH Ha
MiANPUEMCTBI, Ta OOHPAIOTh MPALiBHUKIB 3 MDKHAPOJAHOTO PUHKY Tpalli, a He 3 HalliOHAJbHUX PUHKIB
<...>. Okpim TorO0, KBaNi(hiKyroul OHJIAHH MpaIiBHUKIB K «(piiaHcepiBy, MiANIPHEMCTBA HE POOIATH
BHECKIB Y colliajibHe 3a0e3MeUeHHs 1 He CILIavyI0Th MO/IaTKIB KpaiHi, B IKy BOHH BiJIPaBISIOTH IH(PO-
BE 3aBJIaHHs, 10 iM HEOOXiHO v Oyo poOHTH, IKOM BOHH Ty[H JenoKanizyBamuch» [11, c. 50].

lenyiors pi3Hi BapiaHTH BPEry/LIOBAHHA POOOTH Ha HPPOBUX mardopmax: 1) CTBOpEHHS HOBOL
KaTeropii mpariBHUKIB iHTepHET-IIaT(OPM, ii BKIFOUYEHHS 10 CepH peryaroBaHHs TPYIOBUM 3aKOHO-
JTABCTBOM Ta CTBOPEHHS s Hel crierdiyHuX HOpM MpaBa 3 ypaxyBaHHSM XapakTepy Impaili; 2) CTBO-
PEHHS CIIeialIbHOTO HOPMATHBHO-TIPABOBOT'O PETYJIFOBAHHS MPalli CIIiBPOOITHUKIB IHTEpHET-TIIAT)OpM
I0J0 1X BUKIIOUEHHs 31 cepu Ail TpymoBOTrO mpasa, ajie 3 HaJaHHSIM IIEBHOTO PIiBHS NPAaBOBOTO 3a-
XUCTY; 3) HaJlaHHS MOMUIMBOCTI CaMUM IHTEpHET-IIaTdopMaM po3poOIATH BIACHI IpaBUIa BUKOPH-
CTaHHS HaiiMaHOI Ipali Ha OCHOBI 0a30BUX 3acaj] LMBIIBHOTO 3aKOHOJABCTBA [22, c. 223]. YBaxkaemo,
IO came TMepUINi NUISX € HaWOLIbII JOIIIBHUM 1 3 MONIAAY 3a0e3MeueHHs IIOQHHOLUEHTPU3MY Iifl 9ac
3IifiCHEHHs CcoIliaibHOI moJiTuku (pernamenroBanoi Jexiapamiero MOIT 2019 p. [6]), i cneuudiku
BiZTHOCHH, SIKi BHHHKAIOTh MK 3aMOBHHUKAMH Ta BUKOHABIISIMHU MOCITYT, IO 3/1€01IBIIOT0 € camMe IIPHXO-
BaHUMH TPYIOBUMH BiTHOCHHAMH.

Tak, 11s oci0, sIKi BUKOHYIOTh poO0Ty Ha LU(POBUX MIaTdopmax, 4acTo XapaKTEepHi Taki 03-
HaKM TPYJOBUX BiIHOCHH, SIK: @) 0COOMCTE BUKOHAHHS POOOTH 3a KOHKPETHOIO KBami(ikaliero, mpo-
(eciero, mocagoro0 3a JOPYUCHHSIM Ta IiJl KOHTPOJIEM 0co0H, B iHTepecax Kol BHKOHYIOTBCS POOOTH;
0) perymoBaHHs TpOILeCy Mpalli; B) CHCTEMaTHYHA BUILIaTa 0co0i, Sika BUKOHY€E pOOOTY, BUHATOPOAU
y IpOIIOBii ab0 HaTypaibHii (OpMi; T) B OKPEMHUX BUIAJIKAX — BCTAHOBJICHHS TPHBAJIOCTI poOOYOTO
Yacy; I) opraisaiisi yMoB Tpaiii, 30KpemMa HaJaHHs 3aco0iB npaii (y HaBeleHOMY BHIIIE MTPHUKIIA/ 00
Kyp’epiB Glovo). BianosinHo no manux pociimkenns MOII mopo 3aiiHaTocTi Ha 1MdpoBUX TuIaTdop-
Max: a) 45% pecHnoH/IEHTIB OTPUMYBAJIHM Bifl KJIi€HTa JeTalbHI IHCTPYKIII IIIO0 BUKOHAHHS poboTH, a
42% ninTBepaunu Ge3nocepeHiil KOHTPOIb 3a pOOOUUM IpoliecoM; 0) Maiixe MOJOBUHA YKPAaiHCHKUX
¢pinancepiB a00 MaroTh mepioAnIHy (HOpPMY OIUIATH, a00 B HUX € TUIBKH OJWH TOJIOBHHU KIIEHT Ha
NOCTIHHIM 0cHOBI; TPHOIM3HO 20% OTPUMYIOTH CBOIO OIUIATy MEPIOAMYHO: a00 IMOTOIMHHO, ado IMo-
IiOHO 1O 3apIuiaTH; B) MOCTiiHO abo yac Bix yacy y 36% ONMTaHUX KII€HTH BEMAaraid JOCTYITHOCTI
MPOTSTOM IEBHUX POOOUYMX TOANH, a'y 21% — HaBiTh 032 3BUYHUMHU poOounmu roguHamy [9, c. 38—40].
OKpeMo BapTo 3a3HA4YUTH, Xoua HU(POBI MIAaTGHOPMH 1 MO3UIIOHYIOTH ce0e JIHIIE SIK TOCEPEIHUKH, 32
JaHuMu pociimxeHHs MOII, 611bLIicTh 13 HUX IPSIMO BUMAaraloTh BUKOHAHHs POOOTH Ta CIUIKYBaHHS
13 KJIi€eHTaMM BUKJIIOUHO Ha IIaTdopmi. HacTo B yMOBaxX BUKOPUCTaHHS BKa3aHO, 10 OONIKOBUI 3amuc
BUKOHABILI MOXke OyTu 3a0/I0K0BaHHUI y pasi mepexomy 10 IpsMoi poOOTH i3 KiTlieHTaMH. SIKII0 BUKOHAB-
i Oysm O cripaBi HE3aJeKHUMH MIAPSTHUKAMH, BOHA Mad O MOXJIMBICTh 0€3II0CEPEHBO YKIIa[aTh
KOHTPAKTH 13 KIlieHTamH [9, c. 42].

OTxe, BUXOASAYH 3 XapakTepy (PakTUYHO MPUXOBAHUX TPYAOBUX IPABOBIIHOCHH MPUHANMHI 13
JaCTHHOIO 3alHATHX Ha IIaTGopMax, BEJIMKE 3HAYEHHS MA€ BIOCKOHAJICHHS HAIIOHAJIBHOTO TPYIOBOTO
3aKOHOJIaBCTBA 111070 60POTHOU 3 TAKOIO (bOpMO}o He3a/IeKI1apoBaHoi npai. Bogxoyac ue crano 6 nep-
LIMM BaK/IMBUM KPOKOM JUISL JIETali3allii 3aiHATOCT] Ha LHPOBUX rmaT(bopMax Pexomennauis MOII
PO TPyAOBE NpaBoBiAHOIICHHs N 198 Haronouye Ha HEOOXiIHOCTI 31iHCHEHHS HALIOHAIBPHOT IO TH-
KU 3 MeTOI0: 1) e()eKTUBHOTO BCTaHOBIICHHS ICHYBaHHS TPYJOBHUX IIPABOBITHOCHH Ta BIAMIHHOCTI MiX
HAMHATUMH 1 caMo3aliHATHMHU ocobamu (11. 4a); 2) MpOTHIIT MPUXOBAHUM (popMaM TPYJAOBHX BiTHOCHH
(1. 4b); 3) rapaHTyBaHHS HOPM, 110 MOXXYTh OyTH 3aCTOCOBaHI JI0 BCiX (JOPM KOHTPAKTHHX JOMOBJIE-
HOCTEH, 30KpeMa i y pa3i HasBHOCTI KUIBKOX CTODiH, W00 HpaliBHUKaM 3a0e3MedyBaBCsl HaJICKHUN
3axucT (1. 4c) [23]. [To3uTHBHO B IbOMY acIleKTi BapTO BiAZHAYUTH YpsnoBHHA 3aKOHONPOEKT No 5054
[24] momo 3akpimtenHs y K3nll o3nak TpynoBHX BiTHOCHH, X04a BiH i Ma€ OkpeMi Hefomiku [25, c. 32].
Jocute 00rpyHTOBaHHM BBaXkaeMo AyMKy H.A. A3pMyK Hpo Te, 0 3aifHATICTh Yepe3 HudpoBi miat-
dopMu Mae CHiNIbHI 03HAKU 3 HAWMAHOIO MPAICI0 Ta CAMO3AHHATICTIO, MOTPeOy€e BUOKPEMIICHHS B ca-
MOCTIilHY Kareropito [8, ¢. 77] Ta BiIMOBIAHOT 3aKOHO/IABUYO] perTaMeHTallil, 0 BiAMOBIIa€ MPHHIUITY
€IHOCTI Ta qudepeHLialii MpaBoBOro PerynOBaHHs MpPaLli.

Oxkpim seranisanii 3aiHATOCTI Ha H(POBHUX M1ATHOPMAX, BAXKIINBE 3a0€3MCUCHHS I1/IHIX yMOB
npalli Ta COLiaIbHOI0 3aXKCTy NPALIBHUKIB H(POBOI CKOHOMIKH, 110 HEOAHOPA30BO HArOJIOLIYBATIOCH
y HayKOBIH JiTeparypi sK MpaBHUKAMH, Tak i ekoHomictamu [1, c. 18; 26, c. 72]. BogHovac ckiamHO
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MIOTOJTUTHCH 13 THM, L0 COLIaJIbHUIN 3aXHCT (ppinaHcepiB oHNMaiH-TIIaTGOpM 3a0e3neuy€eThCs Yepes Bill-
KpUTIiCcTh iH(popMalii npo pobdoTtonasws [10, c. 114], a Takox 3 TUM, 110 COLiAJILHUN 3aXUCT Y BUNIAL
3axXHMCTy Bijl HECIUIaTH BUKOHAHUX POOIT, 3aBUCOKMX KOMICIIIHHMX Ta 3JIOBXHBaHb Ha IIM(POBUX IUIAT-
(dopMmax Mae 3/1iHCHIOBATHCS HE3aIEKHO BiJI TOTO, UM CIUTAYYIOTHCS BHECKH Ha COIiajibHE CTPaXyBaHHS
Ta MOJATKHU MPaIiBHUKOM, uH Hi [26, c. 72]. CTOCOBHO OCTaHHBOT T€3H, OTOKYEMOCH, 1110 HEOOX1THUI
3aXHMCT CAMO3aHATHX 0Ci0, IKi BUKOPUCTOBYIOTh U(PPOBI IIIaTPOPMH, BijJ] CBaBILIS MIaTGOpPM Y1 He-
BUKOHAHHS 3000B’s13aHb 3aMOBHUKAaMH, OJHAK HOTO HE BapTO OTOTOKHIOBATH i3 COLIIaJIbHUM 3aXHCTOM
npaniBHUKiB. CaMe TpyHOBe 3aKOHOABCTBO, IOPIBHIHO 3 HOPMATUBHUM PETYIIOBAHHAM HIIMX (OpM
3aCTOCYBaHHs Npalli, ependadae HalOLIbII IMPOKUH KOMILIEKC COLiaIbHUX FapaHTii Ta 3aXUCTY, BOJ-
HOUAc IIe € BUPAXEHHSAM COLIaIBHOI (DYHKIIIT TPYJOBOTO IpaBa, sIKa HeXapaKTepHa UL MUBITEHOTO YK
TOCIIOJIAPCHKOTO TPaBa, IO PErIaMEHTYIOTh TisUTbHICTh CaMO3alHATHX 0Ci0, BUKOHABIIIB 3a IIHBITEHU-
MU JoroBopamu Toro. ToMmy i Te3a aBTopa 010 3aKOHOJaBYOT0 BU3HAYEHHS COLIaJIbHOT 3aXUILEHOCTI
JUCTaHIIIMHOTO TpaI[iBHUKA MiJ Yac yKJIaJaHHs LUBLUIBHO-TIPABOBOTO 10roBopy [7, ¢. 137] € mocuts
JUCKYCIHHOI0. YBa)KaeEMO, SIKIIO JJIS BiIHOCHH 3aiHATOCTI Ha HU(POBUX MIaTdopMax XapakTepHi 03-
HaKH TPYIOBUX BiIHOCUH, BOHU IIOBUHHI OyTH BiIIIOBiAHMM YMHOM JIETrani3oBaHi, 0coba OTpUMYE CTa-
TyC IpalliBHUKA Ta BiANOBIIHI colialbHi rapanTii. SIKIo % po60Ta BUKOHY€EThCS 332 HUBLIBHO-IIPABO-
BUM JIOTOBOPOM, TO COLIJIbHI FAPaHTii HA BUKOHABIIB TAKUX POOIT MOIIUPIOBATH HE MOXKHA, OCKITBKA
1Ie HIBEJIIOE KITFOYOBI BiIMIHHOCTI MiXK TPYJIOBHM Ta I[UBLILHO-IIPABOBUM JIOTOBOPOM Ipo mpaifo. OT-
PUMYIOUH COIialIbHY 3aXHIICHICTh 32 TPYIOBUM JOTOBOPOM, MPAI[IBHUK BOJAHOYAC OTPUMYE HU3KY 00-
MEKEHb, SIK-0T MiANOPSAKYBaHHS BHYTPIIIHOMY PO3IIOPSIIKY, PEKUM pOOOTH, AUCUUILTIHAPHUIM BIUTUB
poOoTOoaBIs TOIIO, 110 LUBLUIBHO-MPABOBUM JOTOBOpOM He rnepeabadeHo. OTxe, ocoda caMoCTiHHO
obupae Ty (hopMy 3aCTOCYBaHHS BJIACHOI Npalli, SIKa € U1 Hel TOPEYHOIO 3a HassBHUX YMOB.

Ci1yLIHOI BUA€ThCS TO3ULIS LIOJI0 PETYIIOBaHH poOOTH Ha IM(POBUX ILIaTdopMmax (1e mpu-
CyTHI TpH Cy0’€KTH, 30KpeMa i riatdopma) ik 0COOIUBOrO Pi3HOBUAY BiIHOCHH 3allO3MYEHOT Mpalli.
Sk Bkasye O.C. [Toropenosa, poOoToAaBLEM IS TpalliBHUKA 1U1aThopMu Oy/ie YCTaHOBA, sIKa IS TIpa-
LIEBJIAIITYBaHHS BUKOPUCTOBYE OHJIAHH-TUIAT(OPMY 1 € MOCEPETHIUKOM MiX MPAIiBHUKOM, SIKHI HaIae
MOCITYTH, 1 000010, siKa € OTPUMYBaueM Takux nociyr [27, c. 45].

JU1s HaJIeXXHOTO IIPAaBOBOT'O PETyNIOBAaHHS poOOTH Ha NUGPOBUX INIATGOPMAxX BENUKE 3HAYCHHS
Ma€ TaKoX YIPOBAIXKEHHs €IEKTPOHHOIO JOKyMEHTOO0OIry, 30KkpeMa i eneKkTpoHHa (Gopma TpyRoBOro
norosopy [7, c. 137; 27, c. 48] Ta 3ampoBaiKeHHs €IEKTPOHHUX TPYJOBUX KHIDKOK. Y JaHOMY ILIaH1
MMO3UTHBHUM € YXBAJICHHS B TIEPIIOMY YUTAaHHI IPOeKTy 3akoHy Ne 3623 Bix 10 yeprus 2020 p., skum
nepeadadeHo 00K TPYIOBOT MisUIBHOCTI MPALIIBHUKIB B CICKTPOHHIN (OPMI B PEECTpi 3aCTpaxOBaHUX
oci0 [27, c. 48]. BonHouac y pa3i BHpOBaPKEHHS €JICKTPOHHOTO JOKYMEHTOOOITY BaXKJIMBE 3a0€3MeUeH-
HS HOTO 3B’5I3Ky 3 MEHCIWHUMH 1 COIliaIbHUMU CTPYKTypamu [28, c. 30].

Sk 3a3Hadanoch BUIle, poOOTa Ha HUGPOBUX ILUIATGOPMaxX 4acTO Mae MIOOATBHUN XapakTep
Ta BUXOIMTH 33 MEXI HAI[IOHAIFHOTO MPaBOBOTO perymroBaHHs. H.A. A3BMyK CIIYIIHO 3ayBaxye, IO
«mrarhopMu GOPMYIOTh HOBY PealIbHICTh Ha PUHKY IIpaLli — 3aiHATICTh 11032 MEKaMH [ HalliOHATbHIX
THCTUTYTIB peryJaroBaHHs PHHKIB mpami» [8, ¢. 73]. Came ToMy BakJIMBe He JIMIIE BIOCKOHAJICHHS Halli-
OHAJILHOTO 3aKOHO/IABCTBA MO0 3alHATOCTI Ha IU(POBUX MIaThOpMax, aje it HassBHICTh BiAMOBIIHOTO
MIXXHapOIHO-TIPABOBOTO peryintoBanHs. Y Jeknapauii cronitts MOII mono MaitOyTHBOTO Chepu mparti
[6] HaronomeHo Ha HEOOXiAHOCTI PO3POOUTH MIXKHAPOJAHY CHCTEMY PETYIIOBaHHS Ipalli Ha IU(PPOBUX
wiar¢opMax, BU3HAUUBIIY MiHIMAaJIbHI [IpaBa i 3aX0AU 3aXUCTy JUIA NPALiBHUKIB, a TAKOXK 000B’S3KU
rmaT(bopM Ta iXHiX KopucTyBadi. [TomiTnka perysioBaHHs po0otu Ha M (pPoBHUX MIaTGOPMAX Mae CTa-
TH HEBiJI’€MHOIO YaCTHHOIO 3arajibHOT MONITHKH 3aiHATOCTI 1 CHIIBHO Y3TOMKYBATHCH 31 CTpaTeTiero
KpaiHU 00 HABUYOK i OCBITH, COIIaTBHOTO 3aXUCTY, HONOTaHHA OiHOCTI. JlesKi ypsiau, HapHuKiIag B
Ecronii, Manaiizii un Hirepii, y>xe ycIiliHO po3BUHYIH ITUPPOBI CTpaTerii sl CBOiX KpaiH, 100U mpH-
WHATH HM(GPOBY PEBOJIIOLIIO Ta HAJAATH BCI MOXKIIMBI NepeBary Bijl Hei cBoiM mpauiBHukam [11, c. 51].

BucnoBku. OTxe, Ha OCHOBI HPOBEICHOrO JOCITIKEHHS MOXKHA KOHCTaTyBaTH, L0 TPYAOBa
JISIBHICTD Ta 3alHATICTh Ha IUppoBUX MIaTdopMax y cydacHuil mepion B YkpaiHi nepeOyBae mosa
MeXaMU TPaBOBOTO peryiroBaHHs. DakTHYHO, HU(POBI MWIATOPMH NOBUTFHO BU3HAYAIOTH IpPaBHIIA
cIiBIpali K i3 3aMOBHUKaMH pOOIT, Tak i 3 BUKOHABISAMH (IIpA[iBHUKAMH). Y pe3ysIbTari MPOBEACHOTO
aHaJTi3y YroJ JUis KOPUCTYBaYiB Ta MPAKTHKH POOOTH maarhopM, a TAKOXK COLIOIOTIUHOTO JOCIIIKEH-
Hs MOII mono 3aifHATOCTI Ha IUIaTGopMax B YKpaiHi MOKHA KOHCTATYBaTH, 1[0 B 0ararbox BUITaJKaxX
pobora Ha rardopmax € MPUXOBAHOK TPYIOBOKO HisubHICTIO. CaMe TOMY MepIIoYeproBo HeoOXiTHO
3aKOHOJZIaBYO BPETYIIOBATH O3HAKU TPYLOBUX BIHOCHH, IO JO3BOJIUTH JeEraji3yBaTH poOOTy 3HA4YHOI
KiJIbKOCTI IpalliBHUKIB Iu1aThopM. Y MailOyTHbOMY BaxJIMBE BU3HAYECHHs IIPABOBOI IPUPOAU BiTHOCHH
MiX TpaniBHAKaMH, 3aMOBHUKAaMH Ta IUIATHOPMaMH, SKi MOXKHA BBaXKAaTH Pi3HOBUIOM BiTHOCHH ITO3H-
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KOBOi mpaii. JletanbHa periaMeHTallisl PaBOBOTO CTATYCy CTOPIH y HU(POBIH 3aiHATOCTI Ma€e BEIUKE
3HauUeHHA JUIi 3a0e3MeYeHHs IOPUIMYHIX Ta COLaJIbHUX TapaHTiii oco0am, sKi BUKOHYIOTh pOOOTY Ha
miardopmax. 3 Oy Ha YaCTO TPAHCKOPAOHHHI i rnoGanLHHIZ XapakTep BIAHOCHH MIXK IpAl[iBHH-

MDKHApOIHOT CHCTEMH peI‘YJIIOBaHHH npari Ha mudpoBux miardopmax.
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3ATAJIBHA CYTHICTDb CTABUUIBHHUX I HECTABIJIBHUX
TPYJOBUX NTPABOBIJHOCHH

THE GENERAL ESSENCE OF STABLE AND UNSTABLE LABOR RELATIONS

CrarTio IpHUCBsTYeHO (HOPMYBAHHIO aKTyaIbHOI HAyKOBOI TyMKH PO CYy9YacHY KOHIIE-
TyaJIbHY CYTHICTb CTaOUIbHUX 1 HeCTAOUTLHUX TPYJOBUX MPABOBIIHOCHH. ABTOPOM OKpec-
JIFOETHCS 3araJIbHA COLIaJIbHO-TIPABOBA CYTHICTh HECTAOIIbHUX TPYIOBHX IIPaBOBIJHOCHUH
1 BUOKPEMITIOIOTECS TaKi piBHI HECTAOUILHOCTI BIIMOBIHUX IPABOBIAHOCHH: HECTA01Ib-
HICTb, IIO MPU3BEIa 0 NPHUITHHEHHS TPYIOBUX MPABOBIIHOCHH; CYTTEBA HECTAOUIBHICTh
MIPaBOBIJHOCHH; YMOBHA HECTAOUIBbHICTh MPaBOBITHOCKHH. OOIPYHTOBYETHCS, IO CTA0IITh-
HI Ta HECTaOUTbHI TPY/IOBI MPABOBIIHOCHHU 32 CBOIM XapaKTEepPOM i BIUIMBOM Ha CTaH 3a-
Oe3reyeHHs TPYAOBHX MMPaB 1 3aKOHHUX IHTEPECIB MPAIIBHUKIB 1 pOOOTOAABIIIB MOXYTh
OyTH TaKuX BH[IIB: FAPMOHIiHA HeCTaOLIBHICTh 1 CTAOUIBHICTD TPY/IOBUX MPABOBIIHOCHH;
eKCTpaopIHHapHa HECTAOUIbHICTh 1 CTAOUIBHICTh TPYAOBUX MPABOBIIHOCHH; HEraTUBHA
HecTablIbHICTh 1 CTAOUIBHICTH TPYAOBUX IPABOBIAHOCHH. Y BUCHOBKAX [0 CTAaTTi BUKJIA-
JIAI0ThCSl y3arajbHEH] pe3ylIbTaTH JOCIiKeHHs. 3po0IeH0 BUCHOBOK, 110 3a0e3MEYeHHS
CTabITBbHOCTI TPYIOBUX TPABOBITHOCHH HE MMOBUHHO CTaBaTH 0ap’€poM il OpraHivuHOl
EBOJIIOLIIT TPYIOBUX TPABOBITHOCHH, 3yMOBJICHHX 3aKOHOMIPHOCTSIMH PO3BHUTKY BiIIHOCHH
MDK YYaCHHKaMH IIMX BITHOCHH, OTpeOaMy KOPUCTYBaHHS CTOPOHAMHU TPYIOBOTO JOTO-
BOPY TPYZOBUMHU IIpaBaMy i 3aKOHHUMH iHTEPECaMH, Peai3allis sIKuX OBUHHA 3yMOBUTH
JierajbHy AMHAaMIKy 3a3HA4€HHX NIPABOBiTHOCHUH. Y I[bOMY KOHTEKCTi CTaOlIbHICTh TPY/O-
BUX [IPAaBOBIJHOCUH SIK I[IHHICTb 1 IPUHLIUII TPYAOBOIO MIPaBa € «rapMOHiIHOIO CTaOLIbHI-
CTIO TPYAOBHUX MPaBOBITHOCHHY». KpiM TOTo, BapTO 3ayBayKWTH, IO MOHSTTS CTaOUTBHOCTI
Ta HeCcTaOLILHOCTI TPYAOBHX TPABOBITHOCHH 3a3BHYail HEPO3PHUBHO OB s3aHe 3 (pakToM
Iil TPyAOBOTO JOTOBOPY Ta HOro 3MiHIOBAaHOCTI. BopHOYAc 3MiHIOBAHICTh 1 HE3MiHIOBA-
HICTB IIOTO JIOTOBOPY, (hakT HOro po3ipBaHHS HE MOXKE XapaKTePH3yBATHUCh SK OJJHO3HAY-
HO TO3UTUBHMI a00 HeraTBHUH (akT. BinnoBinHuil BUCHOBOK PO MO3UTHBHICTH a00 XK
HETaTHBHICTh JMHAMIKH 3MiHIOBaHOCTI JIOTOBOpPY, HOro il MoBHHEH QopMyBaTHCs 3 ypa-
XyBaHHSM KOHKPETHHX O0OCTaBHH, 32 SIKMX MOXKE KOHCTaTyBaTUCs CTaOUIbHICTD ab0 X He-
CTaOLIBHICTh TPYIOBUX MPABOBITHOCHH.

Kniwouoei cnosa: npasose pezynosanis, cmadiibHicb MpPyoosux npagogioHoCuH,
chepa npayi, mpyooee npaso, mpyoosi npagoGiOHOCUHU.
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The article is devoted to the formation of relevant scientific thought about the mod-
ern conceptual essence of stable and unstable labor relations. The author outlines the
general socio-legal essence of unstable labor relations and identifies the following levels
of instability of the respective legal relations: instability, which led to the termination of
labor relations; significant instability of legal relations; conditional instability of legal
relations. It is substantiated that stable and unstable labor relations by their nature and
impact on the state of labor rights and legitimate interests of employees and employers
can be of the following types: harmonious instability and stability of labor relations;
extraordinary instability and stability of labor relations; negative instability and stability
of labor relations. In the conclusions to the article the generalized results of research are
stated. It is concluded that ensuring the stability of labor relations should not be a bar-
rier to the organic evolution of labor relations, due to the laws of relations between the
parties, the needs of the parties to the employment contract and legitimate interests, the
implementation of which should lead to legal dynamics. In this context, the stability of
labor relations as a value and principle of labor law is a “harmonious stability of labor
relations”. In addition, it should be noted that the concept of stability and instability of
employment, as a rule, is inextricably linked with the fact of the employment contract
and its variability. In this case, the variability and immutability of this agreement, the
fact of its termination can not be characterized as a clearly positive or negative fact. The
corresponding conclusion about positivity or negativity of dynamics of variability of the
contract, its actions should be formed taking into account concrete circumstances under
which stability or instability of labor legal relations can be stated.

Key words: legal regulation, stability of labor legal relations, sphere of labor, labor
law, labor legal relations.

Beryn. Huni ctaH comianbHO-TPYZOBHX BiTHOCHH XapaKTePHU3y€eThCsl KPU30BUMH SBUIAMU Ha
BCIX PIBHSIX — Bijl iHJMBIlyaJbHOTO A0 MaKpPOCKOHOMIYHOTO. A BTiM, HEraTHBHI MpPOSIBH CIOCTEpira-
I0TbCSL y BIJHOCHHAX OO0 BiATBOPEHHS POOO0YOI CHIM MpALiBHUKIB, 30KpeMa BUKOPUCTAHHS, OILIATU
ixHpo{ mpani Ta 3a0e3MeueHHs] BUCOKOI SIKOCTI XKUTTA, OpraHizauii 6e3meyHux yMoB Ipalli, 3aXUCTy iH-
TepeciB CTOPIH COLIaTbHO-TPYAOBHUX BimHOCHH [1, c. 87]. Sk Hachimok — B YKpaiHi COCTEepIiraroThes
HETaTHBHI YMOBH JJISl CTAJIOrO Mepediry TPyJ0BUX MPABOBIIHOCHH, TOOTO IIi BIHOCHHHU 3/1¢0iIbIIOTO
TSKITUMYTH JIO IPUITMHEHHS, TOJI SIK MPAIiBHUKY, YHUKAIOYH PU3HKIB BTPATH POOOTH, TSHKITUMYTH J10
30epeKeHHs IIUX BIZIHOCHH, a OTKE, MOXKYTh ITOTO/IKYBATUCS 1 HA TIPOTIOHOBaHI pOOOTOAaBIIEM MIPOTIO-
3UIi] CTOCOBHO MOTiPIIEHHS YMOB Npalli, 0 CYKYIIHO NPU3BOJUTH 0 3HWKCHHS PiBHS 3a0€3ME€UCHHS
rizHoi mpani B KpaiHi.

3 omrAay Ha TakWil CTaH CIIpaB OCOOJIMBOrO 3HAYCHHs HAaOyBae HAyKOBE OCMIECIICHHS TaKOTO
COIIIaTFHO-TIPABOBOTO (h)eHOMEHA, 5K «CTaOUIBHICT TPYAOBHX IIPABOBITHOCHHY, II[0 € OCOOIMBUM SBH-
nIeMm, sike 00 €KTUBYEThCA Y cepi, sKa 3a3BHYail XapaKTepH3y€EThCS MTOCTIHHOIO THHAMIKOIO TaTy3eBUX
MPaBOBIIHOCHH 1 TIpoLieciB. 30KpeMa, yKpaiHChkuii opucT-TpynoBuk E.B. babeHko 3a3Hauae, 1m0 «am-
HaMIiuHi 3MIHHM Ha PUHKY TIpali YKpaiHu 3yMOBIIOIOTh IMIOCTIHHUI OOMIH TPYIOBHMH PEeCypcaMu, y pe-
3yNbTaTi YOr0 BUHUKAIOTh, 3MiHIOIOTHCSI Ta IPUIHHSIIOTHCS TPYAOBI IPABOBITHOCUHH, IO € 3aKOHOMIp-
HUMH SIBUIIaMH COLIiaJIbHOT NIHCHOCTI 3arajioM Ta ii mpaBoBOTO CKJIagHKUKA 30KpeMay [2, ¢. 118]. Came
TOMY HOTOJUKY€MOCH i3 mosuuieto yuenoi B.B. I1y3aHoBoi, sika BKasye Ha Te, L0 NPHHLNI CTabilIbHOCTI
TPYAOBHX [PABOBIIHOCHH HE € «IECIOTHYHMMY i TOMY HE € BUILUM 3a CBOOO/Y Ipalli Ta 3a TaK 3BaHy
cB00Oy €KOHOMIYHOTO po3cyny [3, ¢. 259-260].

BomHouac BapTo 3BEpHYTH yBary Ha Te, 10 3acajia CTa0lIbHOCTI TPY/JIOBUX MPABOBITHOCHH OK-
pecitoBanacs BITYN3HIHUMH IOPUCTaMHU-TPYAOBUKAMH TiIBKH B IOCHTh 3arajlbHOMY KOHTEKCTi. ToOTO
0COOJIUBY aKTyaJIbHICTh OKpecleHe NMUTaHHA HaOyBae B KOHTEKCTi TOTO, IO CTalOiNbHICTH TPYJOBUX
HPABOBITHOCHH 3AJTUIIAETHCS MaJIOAOCIIUKCHUM (DEHOMEHOM, 1[0 HETIPUITYCTUMO 3 ONVISIY Ha BILTUB
1i€el 3aca gy Ha MOAANBIINI TUBLTI3alifHAA PO3BUTOK TPYTXOBOTO IIPaBa, IIOTOYHI IIPOLECH ITePEOCMIIC-
JICHHSI 3aKOHOJIABCTBA PO TPALII0 Ta HOro peopMyBaHHS.

AHaJi3 HayKOBO1 JTiTepaTypH Ta He pO3B’si3aHi paHiiie nmutaHHs. OKpeMi acrieKTH 3aca]] CTabiib-
HOCTI TPYAOBHX IPABOBIIHOCHH OKPECITIOBATKCh y HaykoBUX mpansx E.B. badenka, B.C. Benenukro-
Ba, O.M. I'aneuxo, B.B. XKepnaxoBa, M.I. Inmmna, T.I. JIucuupkoi, K.1O. Mensnuka, €.10. [Tonoma-
penka, B.B. ITy3anosoi, I.I. Cipoxu, €.B. Cunopenko, A.Il. Tuxoi, B.B. FOposcbkoi, O.A. SIkoBieBa,
O.M. SIpomieHka Ta iHIIMX BITYU3HAHUX IOPUCTIB-TPYAOBUKiB. HaykoBi HampalfoBaHHs 11X Ta IHIIUX
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HAyKOBI[iB CIIPHATHUMYThH (JOPMYBAaHHIO B MEXaX CTATTi HAyKOBOI JYMKH IPO 3arajbHy CYTHICTb CTa-
O1IbHUX 1 HECTAOIIBHUX TPYAOBUX [IPABOBIIHOCHUH.

IHocranoBka 3aBaaHHs. MeTOI0 HayKOBOI PO3B1IKY € BCTAHOBIICHHS Cy4aCHOI KOHIENTYaIbHOL
CYTHOCTI CTa0UIbHUX 1 HECTaOUIBHUX TPYNOBUX MpPaBOBiTHOCHH. L[ MeTa JOCATaTHMETHCS IUITXOM
BHUKOHAHHS TaKHUX 3aBIaHb!

1) OKpecIuTH 3arajabHy CyTHICTh HECTaOIBHUX TPYIOBHX IPABOBIIHOCHH;

2) 3’sicyBaTH OCHOBHI BUJIM HECTAOUTLHOCTI TPYJOBUX MPABOBIIHOCHH;

3) BUABUTHU Ta IIPOAHAaJIi3yBaTH OCHOBHI BUIYU CTaOUIBHUX 1 HECTAOIIbHUX TPYJOBUX IIPABOBi/I-
HOCHUH.

PesyasTaTn nociimkenHs. HectabinpHi Tpy#oBi IPpaBOBITHOCHHH € SKICHOIO XapaKTEPUCTH-
KOO BHUSIBY BIJIIIOBITHHX MPABOBHX BiJHOCHH, IO € MPOTHJICKHOIO CTa0IIbHOMY CTaHy Iepediry mux
npaBoBiHOCHH. TOOTO B 3arajibHOMY CEHCI 3MIHY TPYJIOBHX IPABOBITHOCHH MOKHA PO3IVISLIATH SIK MO-
IUQiKaiio, akTHBHUN 3MIHIOBaJbHUH BIUIMB HA T€, IO MU PO3YMIEMO IIiJi TPYIOBHM JOTOBOPOM,
y KOO)KHOMY KOHKPETHOMY BHIIAJIKy. B okpecineHoMy ceHcl HecTabinbHi TpyAoBi IPaBOBiIHOCHHU MOXeE
OyTH pO3NISTHYTO B MEXaX TaKUX BUIIB (PiBHIB) HECTAOUTLHOCTI TPYJOBUX MPABOBIIHOCHH:

1) HecTablNbHICTh TPYAOBUX NPABOBITHOCHH, 1[0 NPU3BENA 10 NPUINUHEHHS TPYJOBUX IPaBo-
BigHOCHH. L{e#f BUSB HeCTaOUIFHOCTI PO3MIISAYBAaHUX HPABOBITHOCHH € HAHOLIBII 3aBEPIICHUM 1 TIPH-
3BOJHTH JI0 TOTO, IO HAasiBHI MPABOBITHOCHHU MK CTOPOHAMH TPYLOBOTO IOTOBOPY NPHITHHSIOTHCS, HE
TpaHC(HOPMYIOUUCH y OyIb-AKY IHIIY (pOpMY BITHOCHH, YPEryJbOBaHY TPYIOBHM 3aKOHOIABCTBOM, SKY
MOXKHA IZICHTU(IKYBATH K TPYAOBI MPaBOBiTHOCHHU. TOOTO BKa3aHUil BUSB HECTAOUIBHOCTI HE CTOCY-
€ThCsI BUMAKIB, KOJIM IPABOBIJTHOCUHH, OCHOBaHiI HAa YCHOMY TPYAOBOMY AOTOBODi, TPAHC(HOPMYIOTHCS
y NPaBOBiAHOCHHHU, OCHOBaHI Ha KOHTPAKTI;

2) cyTTeBa HecTaOUIbHICTh TPYIOBUX IIpaBoBigHOCUH. Lleil BUAB HECTaOLILHOCTI BUSABIIAETHCS
B TOMY, 1[0 B TPYAOBOMY JIOTOBOPi 3MIHIOIOTHCSI CYTTEBI YMOBH JIOTOBOPY O€3 MPUIIHMHEHHS HAsBHUX
MIPAaBOBITHOCHH;

3) yMOBHa HEeCTaOUIBHICTh TPYIOBUX MPABOBITHOCHH. BiAMoBinHMI BUSIB HECTAOUILHOCTI IIUX
MIPABOBHMX BiJJHOCHH IIOJISITA€ B TOMY, 1110 TPYJOBUH JOTOBip 3a3HA€E MEBHUX 3MiH TUILKU B YaCTHHI J10-
JaTKOBHX YMOB, HE CTOCYIOUHChH CYTTEBHX YMOB JIOTOBOPY Ta HE MPU3BOSYM 10 IPUIIMHEHHS HasiBHUX
MIPaBOBITHOCHH.

AHaJIi3y 041 OKPECIeHi piBHI HECTabLILHOCTI TPYIOBHX | IPaBOBITHOCHH, ITOB’s[3aHi 31 CTATHKOIO
Ta AMHAMIKOKO 3MiHIOBAHOCTI TPYZI0BOIO J0TOBOPY, MOXKEMO LiiTH BUCHOBKY, 110 B KOXXHOMY KOHKPET-
HOMY BUIIJIKy CTaOUIbHICTD 1 HECTaOIbHICTh IIPABOBITHOCHH MOXKYTh OyTH SIK KOPUCHUMH, TaK 1 IIKif-
JIUBUMH JIJIsl CTaHy 3a0€3MeueHHsI TPYAOBUX TPaB 1 3aKOHHUX 1HTEPECIB MPALiBHUKIB 1 pOOOTONABIIIB.

3 oy Ha BUKJIAAEHE JOXOAUMO OYMKH, IO cTalinbHi Ta HeCTaOlIbHI TPYAOBI IPaBOBiIHO-
CHHH 3a CBOIM XapaKTepoM i BIUIMBOM Ha CTaH 3a0e3NeUYeHHs TPyHAOBHX IIPaB i 3aKOHHUX iHTepeciB
IIpaliBHUKIB 1 poOOTOaBLIIB MOXKYTh OyTH TaKUX BUIB:

1) rapmoHniiiHa HecTaOLIBHICTD i CTAOUIBHICTD TPYAOBHUX MPaBOBIIHOCHH. [IpOBigHUIA yKpaiH-
chKuit ropucT-TpynoBuk B.B. XKepnakoB 3a3Hauae, 1110 «cama 1o codi cTabiIbHICTh TPYIOBHX 3B’ A3KiB
€ TIO3UTHBHUM SIBHIIEM. Te€, 110 B JJOBFOCTPOKOBHX TPYIOBHX BIZIHOCHHAX 3alliKaBJICHI SIK caMi mpa-
LIBHUKH, TaK i pOOOTONABIII, € IITKOM 3po3yminumy [4, c. 130]. VTiM, i3 BKa3aHUM HE MOXKHA TTOTOIH-
TUCh MTOBHOIO MipOI0O, aJUKE CTaOUIBHICTD BIIHOCHH, SIKi € Hee(EKTUBHIUMHU, OOTSHKITMBIUMHU IS TXHIX
YUYacHUKIB, y TIPaKTUUYHIA AIHCHOCTI HE € «IIO3UTUBHUM siBUIIeM». Came ToMy Tpeba MaTu Ha yBasi,
110 1 cTaOLIbHICTh, 1 HECTAOLIBHICTh TPYAOBUX IPABOBIAHOCHUH 3a Pi3HUX OOCTaBUH MOXYTb OyTH SIK
MTO3UTHBHUMHU, TaK 1 HETATHBHUMH XapaKTEPUCTHKAMH MPABOBITHOCHH.

TapMoHiiiHa cTaOiBHICTD (UM 1HAKIIE, K 3a3HAYAETHCS B HAYKOBHUX PO3BiAKax, — «(hopMa KOH-
COHAHCY CTaOUTPHUX TPYIOBHX MPABOBIJHOCHHY») Y IIUPOKOMY CEHCI O3HAuaE, M0 «HE3MIHIOBAHICTh
TPYIOBUX MPABOBIIHOCHH HE MPU3BOIUTH 0 3BY)KCHHSI 3aKOHHUX MEX»: a) CBOOO/IM MpalliBHUKA B pe-
astizanii HUM cBoOOY Mpali («Ipane3iaTHa 0co0a 3 HAJISKHUM PiBHEM TPYAOBOI NPaBoCcyO’ €KTHOCTI,
HaOyBalo4u MPaBOBOrO CTATyCy IpaliBHHUKA IIUILXOM peajisalii IpaBa Ha Ipalio, He 1030aBIseThCs
mpaBa He OyTH MPUMYILICHUAM JI0 MPalli, HABIiTh TOAI, KOJH HIEThCS PO BUKOHAHHS TPYAOBOI PYHKIIT»;
OT)Ke, «IPAIiBHUK 3aBKAM MAa€ 3MOTY TPHITMHATH TPYAOBI NPABOBIIHOCHHH BiJIIOBITHO JI0 MOPSIIKY,
nepeabayenoro B Kozmekci 3akoHIB mpo mpairo YKpainu, konu Oyle BiadyBaTd B IIbOMY MOTPEOy»);
0) rocrogapchkoi cBoOOAM poOoTOAaBIs (Il 03HAYAE, IO «CTAOUIBHICTh TPYJOBUX MPABOBITHOCHH
HE [TOBUHHA IPU3BOIUTHU 10 HEBUIIPABAAHO CKJIAJHOTO €KOHOMIYHOI'O CTAaHOBHIIA POOOTONABILS, Y pe-
3yIBTATi YOT0 BiH BHSBUTBHCS HECIIPOMOKHHM 'BUKOHYBATH CBOI 000B’s3KM poOOTOAABIIS LIOAO IHIINX
IPaLiBHUKIBY); B) IHTEPECiB AepxkaBH 1 CyCHiIbCTBA y cdepi mpaui (HAIPUKIAL, «HEIOMYCTHMUM €
MIOCWJIAHHS Ha MIPUHIHUI CTaOLIFHOCTI TPYAOBHX MPABOBIJHOCHH Y TOMY pas3i, KoJH mepedir BiAmoBi-
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HMX NIPABOBUX BIJHOCHH € CYCHUIBHO IIKIAIMBUMY» YU CYCHiNBHO HEOE3MEUHNM; TaK CaMo «BiAMOBix-
HE [IOCUWJIAHHS € HEJOLUILHUAM, KOJIU CTaOUIBbHICTh OMHUX TPYIOBUX IPaBOBIIHOCUH NPU3BOAUTUME 10
6aHKpyTCTBa POOOTONABII Ta IPUITMHEHHS TPYAOBUX IIPABOBIHOCHH 3 IHITMMH HAfHATUMU HUM IIpa-
LiBHUKaMm») [5, c. 49-54].

I'apMmoHiiiHa HECTaOUIBHICTD y LIbOMY CEHCI O3Ha4ae, 10 TPYAOBi IPaBOBITHOCHHY 3MiHIOKOTh-
csl, CIIPUSIFOYM TaK 3JIHCHEHHIO TPYIOBHX MpaB 1 3aKOHHHUX IHTEPECIB MpaliBHUKAa Ta poOOTOAABIIS.
Ileii BusiB HecTaOLIBHOCTI PO3MIAAYBAHUX IPABOBIAHOCUH € 3aKOHOMIPHUM (HAIIPUKIIAM, 3yMOBJICHHUI
Kap’€poro MpauiBHUKA) i TaKUM, IO MiANOPSAKOBaHUI NPHHIMIIAM BEPXOBEHCTBA MPaBa, CIPaBeasIH-
BOCTI Ta 3aKOHHOCTI.

Bonnouac Tpeba MaTu Ha yBasi, 110 06ajgaHC CBOOOJ i MOMKJIMBOCTEH CTOPIH TPYAOBHUX IPaBO-
BiZIHOCUH HEPiBHO3HAYHi, 1110 3yMOBJICHO HEPiBHO3HAUHICTIO MOXJIMBOCTEH CTOPIH Y IIUX BiJHOCHHAX.
BonHowac 1OCUTH BaXIIMBO 3ayBaXXMTH, IO BiIIOBiIHA 3aKOHOMIPHICTb TaKOXK CIIOCTEPIraeThes B TPY-
JIOBUX NIPABOBIJHOCHHAX Y MyOIIYHOMY CEKTOPi — y CIIyKOOBO-TPYIOBHUX IIPABOBUX BiIHOCHHAX.

Hampuknaz, BiTunsHaHuil yuenuii €.10. [ToHOMapeHKo o010 IIbOT0 3ayBaXxye, 0 Yy TPYAOBHX
MPABOBIAHOCHHAX 3a Y4acTi Cy[Ji CIIOCTEepiraeThcs «00OMEXEHICTh MOXKIIMBOCTEH» TaK 3BAHOTO «pO-
00TO/ABIS» B KOHTEKCTI MUTAHHS 3BUIBHEHHS CY/AJI 3 MOCaaU. YTiM, IICBHI OOMEXEHHS TaKOX MalOTh
MiCIIe i 10/I0 CY/JIiB K MPEJICTABHUKIB CIEIialIbHOT KaTeropii mpaniBHUKiB. Hampuknan, cyaas «mae
MpaBo B OyAb-SKWH Yac MOJaTH 3asBY [P0 3BIIBHEHHS 3 OCAIH 32 BIIACHUM Oa’KaHHSM HE3aJIC)KHO BiJ|
MOTHBIBY, OJIHAK:

a) «CTPOK PO3INISALY 1€l 3asBU — OJTUH MICSIIb, TOJI SIK Y 3araliIkHOMY TPYIOBOMY 3aKOHOJIABCTBI
BiH CTAaHOBHUTH YOTUPHAIIIATE THIBY,

0) «IMOpYIIEHHS IBOTO CTPOKY BuIOI0 pamoro mpaBocynns HE O3Ha4a€ aBTOMATHYHOTO IIpH-
MIMHEHHS TOBHOB&KECHb Y€pe3 MICSIb Micis MOAAHHS 3asBU PO 3BUIBHEHHS — CYIUIS IPOIOBXKYE Mpa-
LIOBATH IO YXBaJEHHS PILLIEHHS MPO HOTo 3BIIBHEHHS B YCTAHOBICHOMY MOPSAKY». Ilopsa i3 THM, SIK
3a3HavaEe yueHHH, «Ha Kaib, podota BHIOT panu npaBocyaas HE 3aBK/IM BUPI3HATHCS CTaOIIbHICTIO
Ta 371arO/PKEHICTIO, OTKE, MOKIINBI BUIMAKH TPUBAJIOTO YaCOBOTO 0OMEKEHHS BOJICBUSBICHHS CyAi Ha
3BUIBHEHHS 3 Tocaam» [6, c. 48];

2) eKcTpaopIMHApHA HECTAOUIbHICTh 1 CTAOUIBHICTh TPYAOBUX TpaBOBiqHOCHH. Lleii BUSB He-
CTaOIIIBHOCTI 3yMOBITIOETHCSI TIEBHUMH TIOIISIMHE, 10 3yMOBITIOIOTh 3aIPOBAKCHHS OCOOIMBHX TIPABO-
BUX PEXKHMIB, 32 SKUX O0OMEXYEThCs cBOOO/Ia Tpalli MpaIlliBHUKA (HATPUKIA]], HECTaOlIbHICTh TPY/I0-
BUX MPABOBIIHOCHH Y TIEpiO 3alIPOBaPKEHHS BOEHHOTO CTaHy, HaJI3BHUAHOTO CTaHy).

ExcrpaopanHapHuii BUsB CTaGIBHOCTI IPYHTYETBCS HA q)aKTi THMYacOBOT0 ab0 MOCTIHHOTO
nepeOyBaHHs PALiBHUKA B IEBHOMY CHeHlaJILHOMy CTaTyCl, SIKHH YHEMOXKIIUBITIOE TIPUITUHEHHS 3 HUM
TPYIOBHX BIJIHOCHH y3araJjii 4i 3a 3BUYaiiHIM IOPSJIKOM 5K TAKMM. 30KpeMa, pOGOTONABeLL YHEMOXK-
JIMBJIEHUH Yy peaizamii rocnonapchkoi CBOOOIN B KOHTEKCTI 3BUTbHEHHSI BariTHOT MpalliBHUIII;

3) HeraTMBHA HECTAOUIBHICTh 1 CTAOUIBHICTD TPYIOBUX MPABOBIMHOCKH. 3a3HAUCHUN BHSIB HE-
cTabIIIBHOCTI TPYJIOBUX MPABOBIIHOCHH IIKOAUTH 00’ €KTHBALlIT METH TPYIOBOTO MpaBa i O3Hayae, I10:
IpaliBHUK ab0 poOOTOMaBEIh HE MOXKE MTOBHOIO MipOIO PO3pax0oByBaTH Ha OPTaHIYHUI PO3BUTOK IIpa-
BOBIJJTHOCHH Mi>X HIMH; € PH3HKH TOTO, III0 IPABOBIJTHOCHHI MOXYTh OyTH 3MIHEHO UM MPUITMHEHO TOJ,
KOJIY iHIIIA CTOPOHA [LOTO He Oy/ie OYiKyBaTH, TOLIO.

3i cBOro OOKY, HETATUBHUH BUSB CTA0ITBHOCTI TPYAOBHX IIPABOBIJHOCHH BUSBISETHCSA B TOMY,
IO [i TPaBOBi BiTHOCHHH € HAAMIpy CTaJMMH, IO, BIAMOBIAHO, HE CIPHsE MOBHOLIHHIN peamizamii
TPYIOBUX IpaB MPaI[iBHAUKA Ta POOOTOIABIIA.

BucHoBkun. [IpoaHaii3yBaBIIN CyTHICHHI 3MICT CTaOIIBHUX 1 HECTAOUIBHUX CTaHIB mepediry
TPYAOBUX IIPABOBIIHOCUH, MOXKEMO AINTH BHUCHOBKY, IO 3a0€3I€UeHHsI CTaOlNbHOCTI TPYNOBUX Ipa-
BOBIJJHOCHH HE IIOBUHHO CTaBaTu 0ap’e€poM Ul OpraHi4HOi €BOJIOLIi TPYJOBUX MPAaBOBIJHOCHH, 3y-
MOBJICHUX 3aKOHOMIPHOCTSIMH PO3BHTKY BITHOCHH MK yYaCHUKaMH IIUX BITHOCHH, IIOTpedaMu KopHc-
TYBaHHS CTOPOHAMH TPYIAOBOTO JOTOBOPY TPYAOBUMH IIpaBaMH i 3aKOHHHMMY iHTepecaMy, pearisamis
SKUX TTIOBUHHA CIIPUYHHUTH JICTANBHY JUHAMIKY 3a3HaYCHUX IIPABOBITHOCHH. Y IIbOMY KOHTEKCTI CTa-
OUIBHICTb TPYJOBUX NPABOBITHOCHH SIK LIHHICTb 1 MPUHIMII TPYAOBOIO IpaBa € «rapMOHINHOIO CTa-
OUIBHICTIO TPYIOBUX IIPABOBITHOCHHY.

Kpim Toro, BapTo 3ayBakUTH, 110 HMOHSTTS CTAOLILHOCTI Ta HECTAOLILHOCTI TPYAOBUX IPaBoO-
BIZIHOCHH 3a3BUYail HEPO3PUBHO OB’ A3aHE 3 (PAKTOM JIil TPYJOBOIO JOrOBOPY Ta HOro 3MiHIOBAHOCTI.
BonHovac 3MiHIOBAaHICTb 1 HE3MIHIOBaHICTb LILOTO JOTOBOPY, (haKT HOro po3ipBaHHS HE MOXKE XapaKTe-
PH3YBaTHCh SIK OJHO3HAYHO MO3UTHBHHUN YW HEraTUBHUH (hakT. BiqmoBigHMHA BUCHOBOK PO MO3UTHB-
HICTh 200 X HEeraTHBHICTh JAWHAMIKH 3MIHIOBAaHOCTI JIOTOBOPY, HOro Aii moBUHEH (opmyBaTucs 3 ypa-
XyBaHHSIM KOHKPETHHX OOCTaBHH, 3a SKHX MOXXE KOHCTAaTyBaTHCs CTabibHICTh a00 X HECTaOUIbHICTh
TPYAOBUX [IPABOBIAHOCHUH.
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HIKAPYIIA K.B.

KJIIOYOBI ®OPMMU JEPKABHOI'O YIIPABJITHHS
VY COEPI 30BHIIIHBOI TPYIOBOI MITPAIIIT

KEY FORMS OF PUBLIC ADMINISTRATION IN THE FIELD
OF EXTERNAL LABOR MIGRATION

AKTyalIbHICTb CTaTTi MOJISITAa€ B TOMY, 110 A€pXKaBHA MOJITHKA Y cdepi 30BHILIHBOI
TPYAOBOI Mirpauii € CKJIaJHUM IPOLECOM, KU Nepeadadac HOpPMOTBOPUY Ta IIpaBo3a-
CTOCOBHY JisuTbHiCTh. Macmitabu MirpaniiHuX MpOLECiB MOCTIHHO 3pOCTaroTh, HAOY-
BAafOTh HOBOTO 3MICTy Ta 3HAUCHHS, TOMY JepXaBa MOCTIIfHO IOBHHHA 3a0e3IedyBaTH
KOHTpOJIb HaJl HUMH. YTIPOBaDKCHHS MITpaliiHOi Oe3leKn Mae CTaTh AOMIHAHTHHUM
3aBIaHHSAM YCiX 3alliKaBICHUX CTOPiH. AJie AJisi TOro, MO0 LS AisUTbHICTE HaOyna mpak-
THUYHOT'O 3MICTy Ta Ai€BOCTI, JepkaBa B 0co0i yIIOBHOBa)KCHUX CYO’€KTiB Mae 3acTo-
COBYBATH BIiINOBIiAHI pOPMH AepKaBHOrO ynpasiinus. CrarTio TNPUCBAYEHO BUBYCHHIO
KITFOY0BHX (POPM JICPKABHOTO yNPABIIHHS y cepi 30BHILIHBOT TPYROBOL erpauu i
SIKUMH 3alPOIIOHOBAHO PO3YMITH 30BHIIIHIH BUSIB KOHKPETHUX yNPABIiHCbKUX AiMf, 1110
3MiHCHIOIOTHCS YIOBHOBAKEHIMHE Cy0’ €KTaMH JUTA peaizamii HOCTaBICHHUX Iepe HUMH
3aBJaHb IOJI0 BPETYIIOBAHHS IPOIECY TPAHCKOPAOHHOTO IEPEMIIIEHHS Ipare3aaTHo-
r0 HACEJICHHs 3 METOK peajtizallii mpaBa Ha mpaio. Y pe3ynbTari JOCTiIKEHHS TaKoXK
Oyno BHOKpEMJIEHO HpaBOBi (BUAAHHA aAMiHICTPAaTUBHMX aKTIB peanizauii TpymoBoi
MirpamiifHoi HONITHKY, YKIaAE€HHS aJAMiHICTPaTUBHO-IIPAaBOBUX JOTOBOPIB Ta BUMHEH-
HS IHIIUX IOPUIMYHO 3HAYYIIUX [ii) Ta opraHizaumiiHi (31iHCHEHHS opraHi3aliifHux Ta
IHIIAX Pi3HOTO POy MaTepialbHO-TEXHIUHUX onepartiit) popmu. [IpaBoBi hopmu peai-
3allii IepyKaBHOT MOJITHKK y c(epi 30BHILIHBOT TPY0BOT Mirpaiiii 0JHOro BUAYy MOXKYTh
BapilOBaTHCS B 3aJICKHOCTI BiJI KOMIIETEHIIIi YITOBHOBa)KEHOTO Cy0’€KTa, OCHOBHOI METH
Horo IisUIBHOCTI, XapakTepy Ta Koja IiABIIOMYMX NMUTaHb Ta HacJaiAKiB. BusHaueHo,
10 3AiHCHEHHS MaTepiaJlbHO-TEeXHIYHUX omepaliil € Halbinabll 00’ €MHOI0 YacTHHOIO
JUSUTBHOCTI Cy0’ €KTIB yIIOBHOBaXXEHHX Ha peai3allio Jep:kaBHOI IOIITUKY y cdepi 30B-

© HIKAPYTIA K.B. — kanaumar 0OpUAdYHUX Hayk, JoktopadT (HaykoBo-mociifHuii iHCTHTYT
myOJIIYHOTO MpaBa)
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HIIIHBOT TPy10BOi Mirpauii. BoHu MaloTh JOMOMDKHUIM XapakTep, a iX OCHOBHE IIPH3HAa-
YeHHs — 00CIyroBYBaHHS caMOI0 IPOILECy YNpaBliHHA MirpauiiHoio ceporo Ta BCix
iHITUX (OPM YNPaBIiHCHKOI HisTIBHOCTI. BOHM CTBOPIOIOTH YMOBH JIJIsi BUKOPUCTAHHS
iHIUX (GopM poOOTH Cy0’€KTIB peaizalii JAep:kaBHOI MOMITHKH Y cdepi 30BHINIHBOT
Tpya0BOI Mirpaiiii. B y3araisHeHOMY BUIVISIII MaTepialbHO-TEXHIUHI oneparii — e mifi-
rOTOBKa MaTepiajiB Ui BUAaHHS IOPUIUYHUX aKTiB, IPOBEACHHS OpraHi3aliiHuX 3aX0-
B, POBA/KCHHS J1IJIOBOZCTBA, CKJIaJaHHS JOBIIOK, 3BITIB Ta iH.

Knruoegi cnosa: depoicasna nonimuka, 3068HIWHA mpy0o6a Micpayis, akmu 0epicas-
HO20 YNpAasiiHHs, AOMIHICMPAMUEHO-NPABO8i 002060pU, OPUOUYHT HACTIOKU.

The relevance of the article is that the state policy in the field of external labor mi-
gration is a complex process that includes rule-making and law enforcement activities.
The scale of migration processes is constantly growing, gaining new meaning and sig-
nificance, so the state must constantly ensure control over them. The introduction of
migration security should become a dominant task of all stakeholders. But in order for
this activity to acquire practical meaning and effectiveness, the state, in the person of
authorized entities, must apply appropriate forms of public administration. The article is
devoted to the study of key forms of public administration in the field of external labor
migration, which is proposed to understand the external manifestation of specific man-
agement actions carried out by authorized entities to implement their tasks to regulate
the process of cross-border movement of able-bodied people. As a result of the research,
legal (issuance of administrative acts on the implementation of labor migration policy,
conclusion of administrative and legal agreements and other legally significant actions)
and organizational (implementation of organizational and other various logistical oper-
ations) forms were also distinguished. Legal forms of implementation of state policy in
the field of external labor migration of one type may vary depending on the competence
of the authorized entity, the main purpose of its activities, the nature and scope of sub-
ordinate issues and consequences. It is determined that the implementation of logistical
operations is the most extensive part of the activities of entities authorized to implement
state policy in the field of external labor migration. They have an ancillary nature, and
their main purpose — to service the process of managing the migration sphere and all
other forms of management. They create conditions for the use of other forms of work of
the subjects of state policy in the field of external labor migration. In generalized form,
material and technical operations are the preparation of materials for the issuance of legal
acts, organizational measures, record keeping, preparation of certificates, reports, etc.

Key words: state policy, foreign labor migration, acts of public administration,
administrative and legal agreements, legal consequences.

Beryn. JlepxaBHa nonitika y cdepi 30BHINIHBOT TPYAOBOI MIrpariii € CKJIaJHHM MPOLECOM,
KM Tiependadae HOPMOTBOPUYY Ta MPaBO3aCTOCOBHY AisUIbHICTH. Maciitabu MirpauidHUX HpoleciB
IOCTIHHO 3pOCTal0Th, HaOyBalOTh HOBOTO 3MICTY Ta 3HAYEHHS, TOMY JIepKaBa IIOCTiiHO NOBHUHHA 3a0€3-
nedyBaTH KOHTPOIIb Hal HUMH. YIIPOBA/DKCHHs MIrpalliiiHoi Ge3leKy Mae CTaTh JOMIHAHTHUM 3aBJaH-
HSIM YCIX 3aliKaBICHHUX CTOPiH. AJie JUIsl TOTO, 106 Lt JisUIbHICTb Ha0ys1a NPAKTHYIHOIO 3MICTY Ta Ai€-
BOCTI, JIepkaBa B 0CO01 YIOBHOBAXCHHX Cy0’€KTiB Mae 3aCTOCOBYBATH BIANOBINHI pOPMHU AEPKABHOIO
YIpaBITiHHSL.

CraH aociaigkeHHs npoosaemu. [Ipodiemamu Bu3HaueHHs (OpM Iep:KaBHOTO YIIPABITiHHS PH-
ety cBoi npati: C.M. T'ycapos, C.®. lenuctok, O.M. Banaypka, T.O. Konomoens, B.K. Konnakos,
B.B. T'anynsko, I1.B. [ixrieBcbkuii, O.B. Ky3emenxko, C.I. Creuenxo, I0.I1. bursak, B.M. I'apamyk,
B.B. 3yii, B.b. Apep’siHOB Ta psijl iHIIUX IPOBLIHUX TEOPETUKIB-aAMiHicTpaTuBicTiB. IIpani HaBeeHUX
aBTOpiB Oy/U aJanToOBaHi 0 MPEAMETY HALIOTO AOCILKEHHS.

IMocTanoBka 3aBaaHHs. MeTa CTaTTIi MOJATAE B TOMY, 1100 BHOKPEMUTH KITIOUOBi hopMu Jiep-
’KaBHOTO yTpaBIiHHS y cepi 30BHIMIHBOI TPYIOBOT Mirpaiiii.

Pesyabrarn pocaigpkenns. CboroJHi Ha JOKTPUHAILHOMY PiBHI TOUHTBCS YMMAJIO TUCKYCiit
CTOCOBHO BHM3HAUEHHS 3MICTy TepMiHa «()OPMHU AEpKaBHOTO YNPABIiHHS». AJle MU 3 BaMU IOBHUHHI
pPO3yMiTH, 110 B aIMiHICTPaTUBHO-IIPABOBOMY MEXaHi3Mi 3a0e3reueHHs peatizalii qepKaBHOT MOJiTH-
KU Y cdepi 30BHIIIHBOI TPYJOBOI Mirpanii He MOke OyTU BIACHHUX, XapaKTEPHUX BUKIIIOUHO JUIS LIbOTO
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Tpydose npaso; npaso coyianvHozo 3abesneueHHs

MexaHi3My (HopM, OCKUIBKH «(HopMHU AepKaBHOTO YIIPABIIiHH) SIK 3arajJbHONPABOBA KATEroOpis € OHa-
KOBUMH JUIs BCOT'O IIpeIMeTa aMiHICTPaTUBHOIO [IPaBa, /€, BIACHE, 3HAHIIUIU CBOE Miclie i CyCHiIbHI
BITHOCHHHM Yy cepi TpyaoBoi mirpauii. Tomy BuragyBaru Ta ¢aHTa3yBaTH y LIbOMY KOHTEKCTi MU OJJHO-
3HAYHO He OymeMo.

Tepmin «popmay, K 1 iHIII MPABOBI KaTeropii, B OPUIUYHIHN JTiTEpaTypi TparuisieThCsl Haldac-
Tillle B KOHTEKCTI Ti€l cepH, Je BiH 3aCTOCOBYEThCS, HAPUKIA: «(POPMHU yIpaBIiHHD», «HopMH 1i-
STIBHOCTI MyONiYHOT aAMiHIiCTpalii», «GopMH IepKaBHOTO YIPaBIiHHI», «(HOPMH YHPABIIHCHKOT Mi-
SIBHOCTI» ToIo. B Meexxax agMiHicTpaTUBHOTO mpaBa «(HopMay 3aBkKIU BUPAXKA€e 3MICT JepP>KaBHOTO
YIpaBliHHS, TOMY B SKOMY KOHTEKCTi BiH OM HEe BUKOPHCTOBYBABCs, HOr0 3MiCT HE 3MIiHUTHCS. Tak,
SKIIO (YHKIII yIpaBIiHHS PO3KPHUBAIOTH OCHOBHI HAINPSMKH LLUICCIPIMOBAHOTO BILUTHBY CyO’€KTIiB
YIpaBIIiHHSA Ha 00’ €KTH YIPaBIiHHS, TO (JOPMHU YIPABIIHHS — 1€ NUIAXH 3AICHEHHS TAKOTO IiIeCIpsi-
MOBAHOTO BILIHBY, TOOTO )OPMHU yIpaBIiHHS TOKA3yIOTh, K MPAKTUYHO 3IIHCHIOETHCS YIPABIIHChKA
nisibHICTH [1, ¢. 134].

Mo crocyerbes kinacudikauii (GopM AEpKABHOrO YIPABIIHHS, TO MU TMOUISEMO IO3UIIIO
O.M. bannypku 1a B.b. ABep’siHOBa, IKi BAOKPEMIIIOIOTH OKPEMO IIPAaBOBi Ta HENPaBOBi (OpraHizarini-
Hi) hopmu nepxkaBHOTO ynpasiinas 3, ¢. 306-308, 2, c. 278]. IlpaBoBi popMu MaroTh iTKy, MOCII-
JIOBHY TIPABOBY PEIIAMEHTALLIFO Ta PABOBI HACIIKH, 110 JA€ MOXKIIMBICTE Cy0’€KTaM BIIaAHUX [IOBHO-
Ba)KEHb 3a663nequaTI/I HaJIEeKHY pean13au1}0 CBOTX MIOBHOBaXXEHb 1 3,[[11/ICHIOBaTI/I KOHTpOIH [8, c. 129],
a HenpaBoBi (OPMHU MPEACTABIEH] Pi3HOTO POy OpPTaHi3alifHUMHU HisIMH Ta HE TATHYTH 3a COO0I0 Ha-
CTaHHA IOPUIMYHUX HaciakiB. Hacmiiku 3a Takoro mixoay € KJIFOYOBOO MiICTABOIO 3A1MCHEHHS Kila-
cudixkarii popM repKaBHOTO YIpPaBIiHHS.

Copasni, OpUAXYHI HACHIAKY BIUIMBAIOTh SIK HA XapaKTep AisTIbHOCTI YIOBHOBAXEHHX Cy0’€K-
TiB, TaK 1 Ha IPaBOBE MOJIOKEHHSI IHIIUX YYaCHUKIB IIpaBoBiiHOCUH. IIpoTe minkpeciaumo, 1o 3araib-
HOBHM3HAHOIT Kiacu(ikarlii popM ynpaBIiHCHKOT isIBHOCTI HEMAE.

OT1xe, 10 mpaBoBUX (HOpPM pearizaliii JepKaBHOI MOJITUKU Y cdepi 30BHIIIHBOI TPYHAOBOI Mi-
rpaiii MU MPOMOHYEMO BIJIHECTH BUJAHHS aJMIHICTPATUBHUX aKTiB peaiizaiii TpymIoBOi MirpamiitHol
MOJIITUKH, YKJIaICHHS aIMIHICTPAaTUBHO-TIPABOBUX JOTOBOPIB 1 BUMHEHHS 1HIIMX FOPUANYHO 3HAUYIIUX
niii. Jlo oprasizauiifnux ¢opm — npoeaeHHs (31HCHEHHS) OpraHi3alliifHUX 3aX0/iB Ta 3iliCHeHHS Pi3-
HOTO POy MaTepialbHO-TEXHIYHUX ONEpalliil. Y nepuiomMy BHIAAKY BUHUKAIOTh FOPHIMYHI HACIIIKH
YHPABIIHCHKOT JISIBHOCTI, y IPyTOMY — HIi.

IpaBosi popmu peanizawii AepxkaBHOI MOMITHKH Y chepi 30BHILIHBOI TPYA0BOI Mirpaii ogHoOro
BUIy MOXKYTh BapilOBaTHCS 3aJIEKHO BiJl KOMIIETEHIIi yITOBHOBaKEHOTO Cy0’€KTa, OCHOBHOI METH HOTO
JUSUTBHOCTI, XapaKTepy Ta KoJjia MiIBiJOMYMX MUTaHb 1 HACiAKiB. Hanpukias, BUaHHS aKkTa JepKaBHO-
TO YIPaBIiHHSA MOXKE MaTH CBOIM HACIIiIKOM HOTO Pi3HY IOPUIUYHY CHILY 3aJI€XKHO BiJl TOTO, IKUil Opran
TaKuil JOKYMEHT BU/IaB, Ha KOTO BiH CIIPSIMOBAaHUH, Ky Ma€ METY TOILO.

BupaHHe akTiB Iep>KaBHOTO yNpaBliHHs (aAMIHICTPaTUBHUX aKTiB) € HalMOIIMPEHIIow (op-
MOIO peai3alil AepaBHOI MONITHKH y cdepi 30BHIMHBOI TPyAOBOI Mirpaiii. 3a cBOiM 3MicTOM Iie
po3mopsigua AisUIbHICT, COPSMOBaHA Ha BUKOHAHHS 3aKOHY IIUIIXOM BCTAQHOBIICHHS TIEBHUX IPaBHIT
abo mporiecyanabHUX il y cdepi epKaBHOTO YIPABIIHHS MIrpamiiHUMH MOTOKaMU. AJIMIHICTpaTHUB-
HUM aKTOM € MiJ3aKoHHe, oQiliiiHe pillleHHs, yXBaJleHe Cy0 €KTOM JEP>KaBHOTO YIPABIiHHS B OJIHO-
CTOPOHHBO BJIaJHOMY IOPANKY B MEXaX CBOEI KOMIIETEHIIT 3 JOTPMMaHHAM BH3HAYEHOI MPOLeLypH i
opmu, 10 CpHYMHSE FOPUAMYHI HACTIAKH [3, C. 313] Horo o3nakamu €: 1) mig3akoHHUIH Xapakrep,
TOOTO MICTHTB BTOPHHHI (TIOX1JTHi) HOPMH, IO HPHAMAIOTCS Ha OCHOBI 3aKOHY Ta BiJIOBIZAIOTH fOMY;
2) BJIAJIHNAI XapakTep (Mae KOHKPETHHUH MPHITUC); 3) MPUAMAETHCS K KOJIET1aIbHO, TaK 1 OJHOOCOOO0BO;
4) Mae 4iTKO BU3HAYCHU MOPSIOK BUIAHHS (IPUHHATTA); 5) odimidHUi Xapakrep (BHIAEThCSA Y opMi
HOPMaTHUBHOTO TOKYMEHTY).

VY Teopii anMiHICTPaTUBHOIO MpaBa € YAMAJIO MiAXOIB 100 3AIMCHEHHs Kiacudikaiii akTiB
JIep’KaBHOTO ynpaBiiHHs. HalimomupeHimumy € Taki:

1) 3a cy0’extoM BuaHHs: a) aktu [Ipesunenta Ykpainu; 6) aktu KaGinety MinicTpiB Ykpainu;
B) aKTH IIEHTPAIFHNX OPraHiB BUKOHABYOI BIAJH; T') aKTH MICIIEBHX JIep:KaBHHUX aMIHICTPaIlif; I) aKTH
OpraHiB MiCIIEBOTO CAMOBPSIYBAaHHS; 1) aKTH KEPiBHUKIB JIep>KaBHHUX MiANPUEMCTB, YCTAHOB Ta Opra-
Hi3allii;

2) 3a IOpUAMYHUMH BIACTUBOCTSAMH: a) HOPMATHBHI (BCTAHOBIIOIOTH 3aralibHi MMpaBuiia MOBe-
JiHKH, HOPMH TIpaBa, PEIaMEHTYIOTh OJHOTUIIHI CYCHiJIbHI BITHOCHHH, IIPU3HA4YEH] Ha JOBIOCTPOKO-
Be Ta 0araropazoBe 3aCTOCYBaHH:); 0) IHIUBIyalbHi (BUPILIyIOTh KOHKPETHI IMTaHHS YNPaBIiHHS 1
HE MICTATh y co0i HOpM IpaBa, CIIPsIMOBaHI Ha OTHOPA30BE€ 3aCTOCYBAaHHs BIIHOCHO KOHKPETHHX -
BITOMYNX Cy0’€KTIiB, BUIIAJIKIB, CUTYyalil, 00CTaBHH; 3a0€31eTyIOTh OIIEPATHBHE BUPINICHHS CHTYaTHB-
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HMX IIUTaHb); B) 3MilaHi (MiCTATh 1 HOPMU IIpaBa, i pilICHHS 1010 KOHKPETHUX YNPABIIHCHKUX CIIPaB
Ta HEHOPMATUBHI [IPUIINCH);

3) 3a ni€ro y yaci: CTPOKOBI Ta 0€3CTPOKOBI;

4) 3a XapaKkTepoM IMPHIIUCIB: a) YIIOBHOBAXYIOYi; 0) 103BOJIAIOYI; B) 3000B’s13y104i; T') 3a00po-
HSI0Y1,

5) 3a popmorO BUpaXeHHS: a) MUCHMOBI; 0) YCHI; B) KOHKJIFONEHTHI (aKTH-1i1); T') 3HAKOBI;

6) 3a Ji€ro y MpoOCTOpi: a) 3araibHi; 0) BioM4i; B) MiCIeBi; I') JiokaybHi Tomo [12; 3; 4; 1].

VYei akTu AepKaBHOTO yNpaBliHHS y cdepi 30BHIMHBOT TPYAOBOI Mirparii MoxHa npoknacudi-
KyBaTH 32 HaBeICHUMH IijcTaBaMu. s MpUKIaay, 3a Cy0’ €KTOM BUAAHHS BUOKPEMIIIOIOTh:

1) axru [Ipe3unenra Ykpainu:

— Va3 [pe3unenra Ykpainu Bin 30.05.2011 p. Ne 622/2011 «IIpo Konuentiiro aep:xaBHOI Mi-
TpaLiifHOT MOJITHKNY;

— Yka3 [Ipe3unenta Yipainu Bix 27.03.2001 p. Ne 215/2001 «IIntanHs opraHizaiii BAKOHAHHS
3axony Ykpainu «IIpo rpomansHcTBo Yipainu»;

2) axtu Kabinety Minictpi Ykpainu:

— IlocranoBa Ka6inery MinictpiB Ykpainu Big 02.11.2016 p. Ne 770 «/lesiki nuTaHHS HagaHHS
aJIMiHICTPAaTUBHUX MOCIYT y cepi Mirpamii»;

— Posnopsymkennst Kadinery MinicTpiB Ykpainu Big 29.08.2018 p. Ne 602-p «IIpo 3aTBepmKeH-
Hs Tua”y 3axoziB Ha 2018-2021 poxu mono peamizanii Ctpaterii Aep)kaBHOT MIrpaiiiHOi HOMITHKA
VYkpainu Ha niepioa 10 2025 poxy»;

3) aKTH IIEHTPaJbHUX OPTraHiB BUKOHABYOT BIIAJIU:

— Haka3z MinictepcTBa 3aKOpAOHHUX cripaB Ykpainu Big 22.12.2017 p. Ne 573 «IIpo