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MPOBJEMM PEAJIIBALI KOHCTUTYIIHHOTO MPABA JIIOAUHU
ITPOMA/ISSHUHA HA BIIIOYMHOK B YKPATHI TA IMPOMO3UIITI
OO0 iX BUPIIIEHHS

VY crarti gocnipkeHo pobieMy peaizanii KOHCTHTYLIHHOTO IpaBa JIOIWHH 1 TpoMais-
HHHA Ha BIIMOYMHOK B YKpaiHi. BH3HaYeHO 3MiCT KOKHOT 3 HaBeIeHUX rpooiem. OOrpyHTO-
BaHO, SIK 3aKOHOJIaBY1 POTAIMHH BILTMBAIOTH HA MPAKTHUKY. BUBEICHO YiTKi Ta apryMEHTOBA-
Hi NPOMO3HULIT 00 BUPIICHHS HABEACHUX MpoOieM. Bu3HaueHa HEOOXiIHICTh PO3NOALTY
3arajbHOrO IIpaBa Ha BIANOYMHOK, MiJl IKUM PO3YMI€ThCS IPAaBO HE BUKOHYBAaTH OCHOBHHI
BUJI JISTBHOCTI, HE3aJISKHO BiJl TOTO, YM repedyBae 0coda y TPyAOBHX BiJHOCHHAX. Take
IPaBO peai3yeThes YUHSIMH MO0 KaHIKYM i 9ac HaB4aIbHOIO IpoIecy abo xk ocobamu
3 IHBAJIIHICTIO I1I0/10 MepeOyBaHHs B KypOPTHO-03I0POBYKX IIEHTpax. Pa3oM i3 TUM HEoO-
XIJIHUM € TIepe10aueHHsI paBa 0co0OH, 1110 MPAIIFOE, CaMe Ha BIIMOYMHOK HE JIUIIIE SIK 3MiHY
Xapakrepy poOOoTH, aJie 3BUTbHEHHSI BiJl KOHTPOJTIO 32 HOTO AisUTBHICTIO 3 00Ky poOOTO/IaBIIs,
a TAKOXK BiTHOBJICHHS Ta MOKPAIICHHS BIACHOTO 3A0POB’s. 3’sICOBaHi Taki MpodieMu peati-
3aulii KOHCTHTYLIHHOTO NpaBa JIOAMHH | TPOMA/SIHIHA Ha BIAOYMHOK B YKpaiHi: HU3bKHiA
PIBCHb I'POMAJICBKOIO KOHTPOIIIO, 3aCTOCYBAHHS! 3aCTAPLIMX METOJB BIUIMBY, BIICYTHICTh
AuepeHuianii TPUBANOCTI YaCy BiIOYMHKY, 3aICKHICTb Bill TPUBAIOCTI poOOYOro yacy.
Haromomeno, mo Koncrutywietro nependadeHo, mo YkpaiHa € COLalbHOIO JIepKaBoro,
a JieprkaBa 30608’ 13aHa rapaHTyBati comiaibHi npasa. Tomy ct. 51 Koncrutymii Yipainu
BapTO JIOTIOBHUTH YaCTHHOIO 3, sika Mae Takuil 3micT: «KoxkeH i3 0arbKiB, SIKi MPAIOOTh,
MaloTh [IPaBO Ha BIAIYCTKY 3 JOIIIIOM 3a JUTUHOIO». Take MO€AHAHHS MIpaB 3HAYHO I10-
JIETHIUTh PO3YMIHHSI CyTHOCTI KOHCTUTYLIMHMX mpaB. Peasi3zauis mpaBa Ha BiIIIOYHMHOK
Yy MeKaxX BUKOHAHHS CIMEIHIX 000B’sI3KiB MOBMHHA Oy TH MaKCUMaJIbHO CIIPOILIEHOO Ta 3pO-
3yMUJIOIO, @ OTKeE, 1 BCTAHOBJICHHSI TaKOi KOHCTUTYIIHHOT HOPMH JOTIOMOYKE 3MEHIIIUTH TIPO-
1IeC 3aXKCTy Ta 3a0e3MeUCHHS Yepe3 yCYHEeHHs TOTpeOH y 3BepHEHHI Ta MO THAHHI BETUKOT
KITBKOCTI PO UIBHUX HOPM IpaBa. 3po0JICHO BUCHOBOK, IO ITiJ1 YaC BU3HAYCHHS TPHBAJIO-
CTi poOOYOro Yacy BapTO BPAaXOBYBATH 1 CTYIIHb HABAHTA)KCHHS MPAI[IBHUKA Ta MOKJIAICHI
Ha HBOTO 00OB’SI3KH 11038 KOHKPETHHMH TPYAOBUMH 000B’s3KaMi. BiaroBizHo, TpuBamicts
LIOTIKHEBOI poOOTH Mae OyTU 3MiHEHA 3 YpaxyBaHHSIM CIMEHHOro CTaHy Ta MOXIIUBO-
CTi IIO€/IHAHHS POGOTH Ta JONISAY 33 UTHHOKO [0 TPHOX POKIB, & TAKOXK 1 NPALiBHHKIB
Y WIKIUTMBUX 1 BAYKKUX YMOBaX Mparii.

Knwuosi cnosa: npobremu peanizayii npasa, KOHCMumyyitine npaeo, M0OUHA
i 2POMAOSIHUH, NPABO HA BIONOYUHOK, KOHCIUNIYYIS.

In the article the problems of realization of the constitutional right of man and citizen
to rest in Ukraine are explored. The contents of each of the following issues are identified.
Justified how legislative gaps affect practice. Clear and well-reasoned suggestions for
solving the following problems are outlined. The necessity of distribution of the general
right to rest is defined, which means the right not to perform the main type of activity,
regardless of whether the person is in employment. Such a right is exercised by students
regarding vacations during the educational process or by persons with disabilities
regarding their stay in health resorts. At the same time, it is necessary to anticipate the
right of a person who is working on vacation not only as a change in the nature of work,
but to be exempt from control over his activity by the employer, as well as to restore
and improve his own health. The following problems of realization of the constitutional
right of the person and the citizen on rest in Ukraine are clarified: low level of public
control, use of outdated methods of influence, absence of differentiation of duration of
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rest time, dependence on working hours. It is emphasized that the Constitution stipulates
that Ukraine is a social state, and the state is obliged to guarantee social rights. Therefore,
Art. 51 of the Constitution of Ukraine should be supplemented by part 3, which reads as
follows: "Every parent who is working is entitled to a childcare leave. Such a combination
of rights will greatly facilitate the understanding of the essence of constitutional rights.
The exercise of the right to rest within the framework of the performance of family
responsibilities should be as simple and clear as possible, and therefore the establishment
of such a constitutional rule will help to reduce the process of protection and security by
eliminating the need for treatment and the combination of a large number of specialized
rules of law. It is concluded that in determining the length of working time, the workload
and the duties assigned to the employee should be taken into account outside of specific
work responsibilities. Accordingly, the length of the weekly work should be changed to
take account of the marital status and the possibility of combining work and childcare for
up to three years, as well as workers in harmful and difficult working conditions.

Key words: problems of implementation of law, constitutional law, man and citizen,
right to rest, constitution.

Beryn. Anani3 npo6iemM peastizailii KOHCTUTYLIHHOTO [paBa JIFJAWHY 1 TPOMaJITHUHA Ha BiJIO-
YHHOK B YKpaiHi HalpaBlIeHUI HA BCTAHOBJICHHS NMPUYMH YCKJIQJIHEHOCTI MpoIlecy pearizallii JaHoro
IpaBa, a TAKOX Ha 3°sICYBaHHS BIUIMBY KOHCTUTYLIHHUX HOPM Ha CIIOCOOM BPETy/IIOBAaHHS OB’ I3aHUX
13 TAKMM NPABOM CYCIIUIBHUX BIJHOCHH. Y CBOIO 4Yepry, peaisallisi IpaBa Ha BIAOYMHOK Y BCIX 17101"0
BHJAX BIUIMBAE HA 3/ATHICTh 0COOM IPALIOBATH, 3a6e3nequaTI/I MarepialbHO ce0e Ta CBOIO CiM'Io,
a OTXKe, 1 Ha MOXKJIMBICTB peaji3amii BCIX IHIIMX KOHCTUTYLIHHMX TpaB ocobu. ToOTo Ge3meperiko-
HICTB pealri3amii Takoro npasa € KIIIOYOBUM 3aBIaHHAM caMe IIPaBOBOTO PETyITIOBAHHSI.

Cran pocaimkenns. [Turanus npoOiem pearizaliil KOHCTUTYIIHHOTO TIpaBa JIFOJMHK 1 rpoMa-
JSTHMHA HA BIJTMOYMHOK B YKpaiHi Ta MPOMO3MIIi 11010 iX BUPIMICHHS JAOCHIPKYETHCS MOCTIHHO, O1-
HaK YHACJliJOK 3MiHIOBAaHOCTI CyCHUIBHUX HOTpe0 Ta HOBITHIX TEHJCHLill y MPaBOBOMY pErylIOBaHHI
3HAYHa 4acTUHA POOIT BTpayae CBOIO aKTyallbHICTh. Tak, JOCILIXKEHHIM OKPEMUX IpobieM peanizauii
KOHCTHUTYIIHHOTO NpaBa Ha BIAMOYMHOK 3aliMaliuch Taki HaykoBii: M.B. AdanaceeBa, P.B. bapanHik,
1.B. boiiko, O.1. boiiko, A.lO. lenncesuu, T.C. €pmonosa, O.A. XKapos, O.A. Kpasuenko, 10.51. Ko-
naH-Onunernp, F0.P. Muxanko, H.IT. Mokpuiepka, [1.M. TTerpoBcbkuii, A.A. [Tununenko, B.M. ITomnosa,
M.B. Caguun, B.B. Co6uenxo, B.B. Xpowmeii, A.C. fpoieHko.

PesyasTaTn mocaimxenns. [IpoGremm peanizanii KOHCTHTYHIIHOTO IpaBa Ha BiIIOYHHOK
IOB’sI3aHi 3 00CSATOM Ta JAETaJbHICTIO NMPABOBOTO PErYIIOBaHHSA. Y JaHOMY KOHTEKCTi BIpHO BKa3ye
B.J1. ABeCKyIIOB, IO «SIKIIO HICTHCS PO 3arajibHy MOKJIMBICTh BIIMOYUBATH, TO KOHCTPYKIIISI «IIPaBO
Ha BIJINOYUHOK» 0€3YMOBHO € KOPEKTHOO, OCKIIIbKU Oy/b-sSIKa JIFOJIMHA MOXKE SIK 3aMaTHCS] aKTHBHUMU
BUJIaMU JisTILHOCTI, TaK 1 BiIMOYMBATH, 1 3 TAKOT0 OAYeHHs [TPAaBO Ha BiINOYWHOK € FapaHTi€ero 3a0e3re-
YEHHsI IPUHLUILY 3a00poHU npuMycoBoi npaui. ITpote u. 1 cr. 45 Koneruryuii Ykpainu roBopuTh Ipo
MIPaBO Ha BIIMOYMHOK KOXKHOTO, XTO NPALIOE, & OTHKE, MOBA iJie caMe Mpo BIAMOYWHOK y paMKax Tpy-
JIOBUX TIPaBOBiAHOCHH [ 1, ¢. 6]. TakiM YHHOM, BiJJOYBa€ThCsi OOMEKCHHS MTPpaBa Ha BiMOYMHOK JIUIIIC
I0/10 OCI0, IO MPAIOIOTh, @ OTKE, ITHOPYETHCS AHAIIOTIYHE MPABO YIS IEHCIOHEPIB, JUIs JiTel a0o K
oci6 13 inBamigHicTIO. KillouoBUM Mpo6IeMHIM MOMEHTOM MOXKJIMBO BU3HAUUTH caMe (OPMYIIOBAHHS,
110 BKUBA€ThCs B KoHeTuTywil Yipainu, sike 1 103BoJIsi€ HEBIPHO TIIYMauUTH [IPABO Ha BiANIOYMHOK, 1110,
Y CBOIO Yepry, BILIMBAE Ha ioro peanisaiiro. CaMme ToMy HEOOXIIIHIM € PO3IIOJLIT 3arajibHOTO NIpaBa Ha
BIJIIOYMHOK, MiJl SIKUM PO3YMI€ThCS IPABO HE BUKOHYBATH OCHOBHUIT BUJ JSUIbHOCTI, HE3aJIEXKHO Bl
TOr0, 4i nepedysae 0coba y TpyLoBHX BiAHOCHHAX. Take IpaBO peani3yeThbCs YUHIMHU LIOLO KaHIKYII
IiJ] 9ac HABYAJILHOTO Mpoliecy abo jx ocobamu 3 IHBAIIIHICTIO MIO/I0 TIepeOyBaHHS B KypOPTHO-03/10-
poBYMX IIeHTpax. Pa3oM i3 THM HEOOXiTHUM € Tepe0aueHHs TpaBa 0coOH, IO MPAILIOE, cCame Ha BiIIo-
YMHOK He JIMIIE SIK 3MiHy XapakTepy poOOTH, ajie 3BUIbHEHHS Bil KOHTPOJIIO 32 HOTO AisIbHICTIO 3 OOKY
poOoTO/aBIIs, a TAKOXK BIJIHOBICHHS Ta MOKPAIICHHS BIACHOTO 310pOB’s. BakJIMBO HArolIOCHTH, L0
HIeThCs He TUIBKH IIPO BIAITYCTKH, ajie i PO IIepepBH Ta 3araibHy TPUBAIICTH POOOYOro dacy.

Cepen mpobiieM MpaBOBOTO PETYITIOBAHHS KOHCTUTYLIFTHOTO TipaBa Ha BinnounHok B.B. Xpomeit
BU3HA4ae, 1o «crarrero 66 K3nll mependaueno, o npaniBHIKaM HaJa€ThCsl IepepBa s BiIIOYHHKY
1 XapuyBaHHS TPUBAJIICTIO He OunbIie 2 rofuH. [IpaiiBHUKH BUKOPUCTOBYIOTh Yac IEPEpPBH Ha BIACHUI
po3cya. Po6oTonaBiii 4acTo MOpyIyrTh 10 HOPMY, HE J03BOJISIOTH NpalliBHUKAM 3aJIMIIATH Miclie po-
60Tu, TOOTO IOKUIATH TEPUTOPIi MiAIPUEMCTBA, 00 HATOIOLIYIOTh IPALliBHUKAM, II0 IiJ 4ac 0011HbOT
HepepBU NpaLiBHUKY [IOBUHHI NPUIAMATU DXy Ta BiamouusarH. Taki Aii € rpyOUM NOPYIIEHHS TPYLO-
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BUX IpaB IMpaliBHUKa poOOTOAABLEM 1 MOXKYTh OyTH MiJICTaBOO JUIsl pO3ipBaHHS TPYAOBOTO JOTOBOPY
3 iHiIiaTUBY npauiBHuKa [2, c. 146]». BianosigHo, OCHOBHOIO NMPOOJIEMOI0 peanizalii npaBa Ha Bij-
HOYMHOK JUTsl 000N, IO MPaIioe, € caMe HeOTPUMaHHS 3aKOHOIABCTBA 3 OOKY POOOTONABIIS, a OTHKE,
npobiieMa Ma€e BHKIIFOYHO MPAaKTHYHUI XapakTep. Taka CHTyallis MoB’si3aHa 3 AeKUTbKOMa HeJoJliKaMu
3aKOHOJIABCTBA, Cepell IKMX 1 BIJICYTHICTH 3ac00iB KOHTpOIt0. ToOTO peanisailis paBa Ha BIAMIOYHHOK
He 3a0e3MeuyeThCs Ta 3aXUIIAETHCS IIUIIXOM IEPEBIPOK Ta KOHTPOJIO, HalIepIe, CaMUM TPYILOBHM
KOJICKTUBOM. Tako J1aHa mpoOiiema 1oB’si3aHa 3 HU3bKUM PiBHEM MPaBOCBIZOMOCTI, SIK y poOOTOAaBIIs,
LI{0/10 HEBIPHOTO TIyMa4yCHHs HOPM NPaBa, iX BUKOHAHHS HE B IIOBHIi 260 K y MiHIMaIbHO 103BOJICHII
¢dopmi, Tak i y mpaniBHUKA MO0 BiACYTHOCTI 1HlI_IlaTI/IBI/I 3aXHILATH CBOI IPaBa 4epe3 3BCPHEHHS [0
IPOCIIIOK Ta JepKaBHUX Oprais. besnocepentpo MOB’s3aHAM i3 JaHUMHU IPOOIEMaMU € | HU3bKUIE
piBEeHb 3aTyUeHHS IPOMAJICBKHX (HOPMYyBaHb 10 MOHITOPUHTY UM KOHTPOJIO 32 peaji3aliero KOHCTUTY-
HifiHOTO MpaBa Ha mpairo. Came rpoMaachbKi (POPMyBaHHS K HE3aJICKHI CY0’€KTH MOXKYTh 00’ €KTHBHO
OILIIHUTH, Y1 HEOOXiTHUM € TiepeOyBaHHsI I1iJ] Yac nepeps Ha poOouoMy Miciii. TakuM YWHOM, BUPILICH-
Hs po0neMu peanizauii npasa Ha BiAMOYMHOK HOBHHHO OyTH 3AiHCHEHE LUIAXOM JAeTalizalii He JIume
000B’s13KiB poOOTOAABIL, aJle I uepe3 BU3HAUEHHs O1IbII YiTKUX IpaB Ta 000B’SI3KIB iHIIUX CY0’€KTiB
CYCHUIBHUX BiJIHOCHH.

Ha onny 3 Haii6inbimnx npobuem Bkasye LB. Boliko: «O3Haku TPYAOBHX BifllyCTOK BUOKPEM-
JIOIOTBCSL B HAyIli TPYOBOTO NPABa, alle BIPOIOBK CBOTO iCHYBaHHs BITYM3HSHE 3aKOHOIABCTBO HE
3aKpINIIO BU3HAYCHHS TPyAoBHUX Biamyctok. [Tpoektr TpymoBoro Koxpekcy (mami — TK) Ykpaiau Tex
HEe MIiCTUTh JediHilii TepMiHy «TpymoBi Biamyctku» [3, c¢. 129]. Hacammepen, citiji HArOJIOCHUTH, IO
npoOiiema JieraibHUX Ae(iHilil TPOSBISAEThCA HE JIMIIC I0J0 TPYIOBUX BiJITYCTOK, aJKe, 3BEpTato-
4HCh JI0 aHAJli3y HAI[IOHAJIBLHOTO 3aKOHOABCTBA, 6auMMO TOTPedy y BU3HAUEHH] TAKHX IOHATH, SIK Yac
BIANOYMHKY, Oe3lepepBHUIl BIINOUYUMHOK, BUXITHUN AeHb. IX BIACYTHICTH IPU3BOIUTL 10 HEBIPHOIO
TIyMa4deHHs, a OTXe, i 3acTocyBaHHs HOpM mpasa. 1{ono BimmycTok, TO Taki mpoOIeMu MOB’s3aHi i3
BKJIFOYEHHSIM JI0 HUX Yacy Ha HaBYaHHS a00 X JONISA 3a AUTHHOIO, M0 (paKTHYHO HE BiAIOBiNAE came
METI BiJITIOYHHKY Ta BIJIHOBJICHHIO (I3UYHUX ¥ nicuxoyorianux cuil. 111010 BUXITHKX, TO CITi/I BU3HAYH-
TH HE TPOCTO iX MEepeiK, a YiTKy Pi3HUII0 MK CBATKOBUMH Ta CaAME BUXIJIHUMH JTHSIM, & TAKOXK TPUBA-
JICTh T MOXJIMBICTb IEPEPUBAHHS BiIIOUMHKY.

I3 TBepIKEHHS aBTOpA CIIiAYE, IO cepe]] TCHACHIIINH MPAaBOBOTO BPETyITIOBAHHS IIpaBa Ha Bijl-
MOYMHOK TaKOX BIJCYTHIilf HAaIpsIM IIOJO BH3HAYEHHS TEPMIHIB, a OTXKe, BIJICYTHE PO3YMIHHS B 3aKO-
HOJIaBIISI HASIBHOCTI Takoi mpoodiemu. CIil HarOJIOCHTH, 10 HaJAMIpHE BUKOPHCTAHHS TEPMiHIB MOXeE
3HAUHO OOMEKYBaTH peajibHi CYCHUIbHI SBHIIA, 1[0 BUKIKOYATHME 3-TiJ MPABOBOTO 3aXUCTY IEBHI
TPYROBI IpaBa npaniBHUKIB. CaMe TOMY TOPEYHUM € BCTAHOBJICHHS [IOBHOBA)KEHHS Ha TAKe BU3HAYCH-
HS B poOOTOIABLS Pa3oM i3 MpodeciiHUMHU CIIUIKaMH, a Ha PiBHI 3aKOHOJIaBCTBA BapTO BU3HAUUTH JIMILIE
KPUTEpii YK NPUHIUIHI IPaBOBOTO PEryIIOBAHHS IpaBa Ha BIIIOYMHOK JUIS HpaliBHUKA. Taka 3MiHa
JIOIOMOJKE SIK BUPILIMTY NUTaHHSA 3 Ae(iHINIAMY, TaK 1 320€3[1eUUTH T'HYUKICTh i OIEepPaTUBHICT 3MiHU
3aKOHO/IaBCTBA.

OpnHak BipHHM € 1 3ayBaxkeHHs A.A. [Inmnenka, o «B CydyacHUX YMOBax B YKpaiHi B HOpMa-
THBHO-TIPABOBOMY PETYJIIOBaHHI poOOYOro 4acy Mae Miclie 3Ha4Ha JMCIPOIIOPINS Y CIHiBBIIHOIICHH]
MiX 3aKOHAMH 1 IMiJJ3aKOHHHMH aKTaMH Ha KOPUCTh OCTaHHIX [4, c. 982]. ToOTO aBTOpOM BHCIIOBICHO
3aHETNIOKOEHHS 1I0JI0 HU3BKOI SKOCTI FOPUIMYHOI TEXHIKH B T1J[3aKOHHUX Ta JIOKAJIbHUX aKTaX, a OTXKe,
MO>KJIMBI IIPOTaIMHY YU KOJIi3il, AKi € IPUYMHOIO OPYILEHHS NpaB. Y KOHTEKCT] JaHOTO TOCIIKEHHS
JIOKaJIbHE PETY/IIOBAHHS POGOYOro 4acy BILIMBAE HA 3BY)KCHHs 00CAIY MOMKIMBOCTCH UL peatisaiii
1paBa Ha BiJNOYMHOK, nepenbadeHoro Koneruryuiero Ykpaitu. 3BepTaiounch 10 BKe 3aKOHOIABIMX
AKTiB, MOKIIMBO 3PO3yMITH, IO IPABO HA BIAMOYNHOK JIOCTATHHO BPETYIHOBAHO JIMIIE MO0 BiITyCTOK,
OJTHAK THUTAHHS O3/I0POBJICHHS MPAIiBHUKIB a00 MepepB JUlsl TUX MPAalliBHUKIB, 110 MepeOyBarOTh Ha
JIepKaBHil ci1yk01, a00 perynorThcst HopMaruBHUMHU aktamu e yaciB CPCP, abo  micTaTh 3Ha4HI
obOMmexeHHs1. Tak, BiaycTky abo BUXiZHI JHI Jep:KaBHUX CIIY’KOOBLIB Ta IIPAIiBHUKIB MIPAaBOOXOPOH-
HUX OpraHiB MOXKYTb OyTH IlepepBaHi B Oy/Ib-sIKUii 4ac, a TPUBaAIICTh IXHBOIO poOOUOro yacy Moxe OyTu
IPOJIOBKEHa 03 BIJIOBITHOTO OOrOBOPEHHS Ta HaJaHHS 3TOJH 3 OOKY TPyHOBOTO KOIEKTHBY. ToOTO
(bakTHUHA peastizallis MpaBa Ha BIAMOYMHOK 3aJIC)KUTh HE Bijl 00 €KTUBHUX (DAKTOPIB, a BiJl Cy0 €EKTHUB-
HOTO OaueHHs KePIBHHUKA, 1110 1 € OCHOBHOO MPOOJIEMOIO MiI3aKOHHOTO TIPABOBOTO PETYIFOBAHHS.

OTXe, Ha OCHOBI JIOCHI/DKCHUX HAyKOBHX ITO3UIIIH, a TaKOXX YPaxOBYHOUH MpPOAaHATi30BaHi
B p0o0OOTI HOPMATUBHO-TIPABOBI aKTH, MOJKJIMBO BU3HAYUTH Taki NpoOIeMH peanizalii KOHCTUTYLiHOro
HpaBa JIOIMHY | TPOMaSTHUHA HA BIANIOYMHOK B YKpaiHi:

1. Hu3pkuii piBeHb IPOMaICHKOrO KOHTPOJIIO.

2.3acTocyBaHHS 3aCTaplIuX METOJIB BILIUBY.
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3.BincytHicTs nudepeHuiamii TpUBagoCTi 4acy BiIIOYUHKY.

4.3anexHICTh BiJ TPUBAIOCTI poOOYOro Yacy.

ITpoGnema HU3BKOIO PiBHSA I'POMAJCBHKOIO KOHTPOJIO IIOB’S3aHA 3 peaji3ali€l0 KOHCTUTYLi-
HOTO TpaBa TpalliBHUKIB Ha CBOOOIY 300piB Ta, BIACHE, 3aXKMCT TPYJAOBUX Ta COIIAIbHO-CKOHOMIYHHX
npaB. [IpoTe Ha piBHI KOHCTUTYIIIT JIMIIIE TAPAHTYETHCS HASBHICTH TAKOTO TpaBa, ajic HeMa€e JKOJHOTO
3ac00y CTUMYITIOBaHHS HOTO AisTIBHOCTI. [ pOMaIChKHii KOHTPOJIb € OAHUM i3 HAWOUIBII IeMOKpaTHY-
HUX IHCTPYMEHTIB Ta CBIAYHUTH [IPO PO3BUTOK IPOMATHCHKOTO CYCHIIBCTBA. Y KOHTEKCTI IIpaBa Ha Bif-
[IOYMHOK HOro HU3bKUI PiBEHb BIUIMBAE HA 3/1aTHICTh YWIECHIB TPYAOBOIO KOJIEKTUBY JOMOBIISTUCH MK
C000K0 Ta BIACYTHICTh 3MOBKUBAHHSA NPABOM LIOZI0 BILIMBY Ha poOOTOAaBLsA Ta GOpMYyBaHH: rpadiky,
100 CTBOPEHHSI CIICLiabHUX [EPENOH Ul peanisallii npasa Ha BianounHok. MexaHism peanisauii
YCKIIATHIOETHCS, OCKUTBKH TPALiBHUK HE MOXKE peaji3yBaTH BIacHe MpaBo Ha JOCTYI 10 iH(popMarii
Ta po3’siCHeHHs HOpM npaBa. Kpim Toro, peainizaiisi yCKIaJHIOETHCS 1 Yepe3 MOKIHMBOCTI KOPYIIIIHOT
CKJIaZOBOT YaCTUHHM II0JJ0 BU3HAUCHHS JOJATKOBHX BIAIIyCTOK, KOMIICHCAII] HaxypouHux ronus. Kon-
CTUTYILIHHE MPaBO Ha BiJIIOYNHOK OE3MOCEPEIHBO OB’ A3aHO 13 TPUBAIICTIO POOOUOro JIHS i HU3bKUM
PpiBHEM IPOMAJICBKOI0O KOHTPOJIIO, 1110 IPU3BOJUTH JO CKOPOUEHHSI IIOAEHHOIO Ta LIOTHXKHEBOTO B1JIIIO-
YHHKY.

Jana mpoOnemMa BHHUKAE 4Yepe3 HU3bKY €(QEKTHBHICTH MiSUTBHOCTI TAaKOTO KOHCTHTYLIHHOTO
OpraHy 3aXHCTy TPYJAOBHUX IIpaB, sIK MPOQECiiiHi CIIJIKH, OCKUTBKH BOHH (PAaKTUYHO MO30aBIICHI MpaBa
3MIHUTH pillieHHs1 poOoToaasis. Tak, 10 npukiany, y ¢r. 64 K3nllY BuzHaueHo, 1110 «Ha ypouHi pobo-
TH MOXYTb MPOBOJUTHUCS JIMIIE 3 JI03BOJY BHOOPHOTO OpraHy MEepBHHHOI MPOQCITiIKOBOT opraHizaiii
(mpodemikoBOro MpeiCTaBHUKA) MIANPUEMCTBA, YCTAaHOBM, opraHizauii» [5]. Pa3zom i3 Tum came pi-
LIEHHS [P0 HAaJAypO4Hi poOOTH NPUHMAETHCS HE TPYAOBUM KOJIEKTHBOM, a pOOOTOJABLEM, X0Ua Hepe-
JIK X IiICTaB CB1TYUTH CaMe PO CyCIiNbHY HEOOXiHICTb. AHaIII3yIOuU HalllOHAJIbHE 3aKOHOABCTBO,
MOYKJIUBO 3PO3YMITH, 110 MPOECIHUM CITiIKaM HaIaHO JIKIIE MPaBO 3aTBEP/HKYBATH 00paHuit pobo-
TO/ABILIEM BapiaHT rpadiky BiMyCTOK, a00 K OOIPyHTOBAHICTh IiICTABH JIOCTPOKOBOTO BiKIMKAHHS 13
Hel, a00 ToYaToK i 3aKiHUeHHs poOouoro yacy. ToOTo Taki MpoCIiIKi BUKOHYIOTh CKOPIIIE KOHCYIb-
TaTuBHY (QyHKIII0, HiX QyHKIII0 3aXUCTy I 3a0e3MeUeHHs peanizarii.

Cain HarogocuTH, Mo NpoQCIijika He €IUHUN MPEJCTaBHUK IPOMAJIU, 10 MOXE OyTH 3airyye-
HUH Uit ycHilHoi pealtizallii KOHCTUTYLIHHOIO IIpaBa Ha BiANOYMHOK. HeoOXiHMM € BCTaHOBJIEH-
Hs IIpaBa HAa JOCTYH Ta MOHITOPHHT JJIS TPOMAaJCHKUX OpraHi3amiif, mo 3AiHCHIOIOTH 3aXUCT 0cCi0 i3
0COOMMBHMH TIOTPeOaMH, aJpKE peaizallis IXHbOTO MpaBa Ha BiJIIOYHHOK Ma€e CBOT OCOOIUBOCTI 111010
HaAHOIIBII TOLITBHOTO CE30HY POKY, TPUBAJIOCTI Ta MOYJIMBOCTI TIEPECHECEHHSI.

TaknM YHHOM, HEOOXIZTHUM € BIIOCKOHAJICHHS 3aKOHO/IABCTBA LIOJI0 y4YacTi IPOMaJChKUX Opra-
Hi3aLiil MIIsIXOM JeTanizalil iXxHiX npaB Ta 000B’s13KiB podoTonasiyt. Ciiil BKa3aTH, 110 TaKe BAOCKOHA-
JICHHSI I03BOJIUTD MOEHATH Ta 3pOOUTH OLIbII KOMIUIEKCHUM MEXaHi3M peallizalii BCiX KOHCTUTYLIiH-
HUX TPYAOBUX IIPaB Ta 3a0€3IEUNUTH A1€BICTh BU3HAYEHUX KOHCTUTYIII€I0 rapanriii ix peanizanii. Came
TOMY HEOOXiTHMM € BIOCKOHaNeHHs cT. 79 Konekcy 3akoHiB Ipo mpaifo YKpaiHu, B SKill BCTAHOBJICHO
MOPSIOK HAJaHHS MOPIYHUX BIAMYCTOK IIJSIXOM JIOMOBHEHHS YaCTHHOIO 9, a Takoxk cT. 10-1 3akony
VYkpainu «I1po BiiyCTKH», BIIMOBITHO JI0 SIKOT «I1iJ] Yac y3Tro/KeHHs rpadiky BiAMYyCTOK i3 mpariiBHU-
KaMH, 110 € 0co0aMH 3 iHBaJITHICTIO 200 HETMOBHOMITHIMH, pOOOTO/IaBEIb 30008’ I3aHUI HA/1aBaTH 3r0-
Iy Ha 3aJIy4eHHsI 10 TAKOTO Y3TODKEHHS IPOMAJICBKUX OpraHi3aliil, ycTaHOBUMMHU JOKYMEHTAMHU SIKUX
nepeadayeHa AisIbHICT Y cdepi 3aXUCTy Takux ocido». TakuM 4MHOM, Oy/ie CTBOPEHO J10JaTKOBI MOXK-
JIMBOCTI IOJ0 3QJTy4YCHHS 3alliKaBICHNX Ta KBali(iKOBaHUX 0Ci0, sKi 3MIHCHIOBATUMYTH MPEBEHTHBHI
JT 11070 TIOPYIICHHS MpaBa Ha BiMOYMHOK. TaKoK PO3MOALT BiAMYCTOK MPOTSTOM POKY BinOyBaTH-
METhCSI BKE HE 3a BJIACHUMH MEPEKOHAHHAMHI POOOTOMABIIS 200 3K XaOTHYHO, a i3 ypaxyBaHHAM 1OTpeO
pi3HUX KaTeropii npariBHUKIB. CITifl M KPECIUTH, 1110 HAJaHHS OiJIBIIOr0 00CSTY MPaB rPOMaJICEKUM
OpraHi3awisaM Ta YKpilIeHHs 3Ha4€HHS Ta poii NpodeciiHUX CHIJIOK UIS TPYAOBOTO KOJICKTUBY CHPHS-
TUMeE peati3alii KOHCTUTYLIHHUX MOJIOKEHb 11100 BUpPa3y BOJI IEBHOI YACTUHU HAPOY, a TAKOXK 3MEH-
LIUTh HaBaHTaxeHHs Ha KoHcTuTyniinuil cyn Ykpainu Ta YIIOBHOBaXXEHOTO 3 IIPAB JIIOJUHU, OCKIIbKU
BUITAJIKA TIOPYIICHHS a00 X HEBIPHOTO 3aCTOCYBAaHHS HOPM IIpaBa OyTyTh 3HAYHO 3MCHIIICHI, a OTKE,
BiZOyBaTHMETHCSI MEHIIIE TIOPYIIEHb NpaBa Ha BiAMOYNHOK.

Takox 13 METOH TMOKpAIICHHS SIKOCTI TPOMAJCHKOTO KOHTPOJIK HEOOXIIHHUM € TOIOBHEHHS
ct. 65 K3nllY, 3rifiHo 3 SIKOI0 «HaAypOouHi poOOTH HE MOBHHHI IIEPEBUIILYBATH JJIsl KOXKHOTO MpalliBHUKA
YOTHUPHOX TOIUH MPOTATOM ABOX AHIB miapsax i 120 roxun Ha pik. BracHuk abo ynoBHOBaXKEHUN HUM
OpraH IIOBHHEH BECTH 00K Ha/lypOYHHX POOIT KOKHOIO HpaHiBHI/IKa» [5]. Hacamnepen, Taka HOpMa He
BH3HA4Ya€ BiNOBIIANbHOCTI 3a BIACYTHICTb TAKOro 0011iKy, a Takox Horo popmu. OnHak HAROLIbL BaskK-
JIMBHUM € JIOCTYI JIO OOMIKYy 3 OOKY SIK IpaliBHUKA, TaK 1 TPOMaJChKUX OpraHi3alii, mod nepeBipur,
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YH BEJCThCS TaKUK OOJIIK 3arajoM, Y4 BHOCSATHCS JAOCTOBIPHI JIaHi Ta YU BHOCSTBCS BOHH PETYJISIPHO.
Hanypouni po6otu 0OMexyIoTh peaizallito paBa Ha BiJIIOYNHOK Ta O3HAYAIOTHCS HA CTaHi 3110pOB’s
npaniBHUKA. Bix Toro, um OyxyTh BipHHMH BHECEHI JlaHI PO TPHBAJIICTh BUKOHAHHS NpodeciiHux
000B’S3KIB MPAIIBHUKOM, 3aJIeKaTHME PO3MIp OILIATH TIpalli B MOIBIHHOMY pO3Mipi, a OTXKe, i (hiHaAHCO-
Ba MOKJIMBICTh 3a0€3IICUCHHS BiIHOBJICHHS 3/10poB’s. CaMe TOMy HEOOXiTHUM € BJIOCKOHAJICHHSI JaHOT
ct. 65 K3nlIlY yepe3 nornoBHeHHs yacTUHOW 2 Ta 3: «2. PoboToaaBels npoTsarom 24 rofinH i3 MOMEHTY
OTpPUMAaHHSI 3aMUTy BiJ| MpaliBHUKA, MPO(ECiiHOT CIIIKK TaKOro MiANPHUEMCTBA YH IPOMAJCHKOI Opra-
Hi3aLlii 30008’ s13aHNIT HAATH 0CTYII 10 PE3yNLTaTiB 00IIKY HalyPOYHHX POOIT HA MOTOYHHIA MOMEHT.
3. Hesenenus 001Ky HajlypOUHHX POOIT KOXKHOIO IPALiBHUKA € I1iICTABOIO JUIsl IPUTSTHEHHS POOOTO-
@Bl 10 FOPHAMYHOI Bi/IIOBIAAIBLHOCTI Ta BUILIATH KOMIICHCALIT IIPAlliBHAKAM 32 KOXKHY HaJlypodHy
roauHy npani. HeHafaHHs TOCTyIy 1O pe3yabTariB oMKy HaIypOYHUX POOIT HA MOTOYHHNA MOMEHT
€ MIiZICTaBOO ISl IPUTSATHEHHS JI0 FOPUIMYHOI BiAMOBiMaNbHOCTI». Taka HOpMa Mae 3aBEpIICHUN BH-
IJISIIT T OJIpasy JI03BOJISIE 3pPO3YMITH SIK CIIOCOOM peaitizallii, Tak 1 MeTo/H ii 3a0e3MeUeHHs Ta 3aXHCTY.
Haii6inp11 Bas>KJIMBUM € caMe 301IbIICHHS 3aIy4eHOCTI IPOMaJChKUX (pOpMyBaHb, IiSUIBHICTD SIKUX YKe
i rapaHTyBaTHMe MIBUKICTb peaizalii npaBa Ha BiAIOYHHOK.

HacrtynHoro € mpobiieMa 3acTapijiocTi METO/IiB IPaBoBOro perynmoBanHs. Tak, KoHCTUTYMIEO
JIMIIIE BU3HAYAETHCS MTPABO Ha BiIIOUYMHOK, OJTHAK CIIOCIO HOro peasizallii, Mexi I03BOJICHOT TIOBEIIHKH
JIETai3yIOThCS CaMe B 3aKOHOIABCTBI, HOPMH SIKOTO 9acTO € HE3MiHHUMH MPOTSITOM JEKITBKOX JIECSTH-
nith. [Ipuknagom ciyrye cr. 66 K3nllY, ne Bu3HaYeHO, 0 «Ha THX poOOTax, Jie Yepe3 yMOBH BUPOO-
HUIITBA TIEPEpPBY BCTAHOBUTH HE MOXKHA, MPAI[iBHUKOBI MOBHHHA OyTH Ha/laHA MOXIIMBICTh IPUHMAaHHS
TKi mpoTsiroM pobodoro yacy» [S5]. Bukopucrane ¢popmyaroBaHHS «IIOBUHHA OyTH HaJlaHa» Ma€ MaK-
CHUMaJIbHO 3arajJlbHUH XapakTep, a OTKe, He3pO3yMIJIO, XTO € Cy0’ €KTOM BUKOHAHHS TaKoro 00O0B’SI3KY.
Cepen 000B’sI3KiB KEpIBHUKA BU3HAUCHO JIUIIE KOHTPOJb 3a JOTPUMAHHAM TPYAOBOI JUCLUILIIHY, L0
HE BKIIOUAE peaizallito mpaBa Ha BiAMOYHMHOK. HacimikoM Takoi cuTyallii € BiICYyTHICTh MOXITHBOCTI
MIPUTSATHEHHS JI0 BIIMOBIIATBHOCTI 3@ IPUMYIICHHS 710 3aJIHIIICHHS Ha pOOOTI, SIKIIO Taka HEOOXiHICTh
He rependaueHa 3aKOHOIAaBCTBOM. [IOMHIIKOBHM y JaHOMY BHUIIAJAKY € caMe 3aCTOCYBAaHHS IMIEpaTHB-
HUX 3ac00iB MPABOBOTO PETyJIIOBaHHS 0e3 peabHUX 3ac00iB 3a0€3MEUCHHS Ta BILIUBY, 10 (aKTHYHO
CTBOPIOE CUTYAIIiI0, 1€ MOMKJIUBICT BiAMOYMHKY NPOTATOM pOOOUOro yacy 3alIeXUTh BiJ OaskaHHS po-
60TONaBL.

Taka cutyauis HEraTWBHO BILIMBA€ HA PCali3allil0 KOHCTUTYLIHHOTO mpaBa Ha BiANOYUHOK,
OCKIJIBKH B 3aKOHOJIABCTBI CTBOPIOETHCS 3HAUHI NMPOTAIMHH, a CyCITUIBbHI BiTHOCHHHU HE OXOILTIOIOTHCS
HaBiTe HOpMamu Konctutynii Ykpainu. Citit HaroJIoCHTH, 0 BBEACHHS IOPHIMYHOT BiAIIOBITaTIbHOCTI
Ha KOHCTHUTYILIHHOMY piBHI € HEJIOPEUHUM, OCKUIBKHU XapaKTep JaHUX HOPM HE JI03BOJISIE YITKO BUIIHCA-
TH ME€XaHi3M Ta nifcTasy. ToOTO 171 BUpINIEHHS 1aHOi CUTyallii HEOOXiTHUM € BCTAHOBJICHHS IEBHUX
3a00pOH Ta 000B’SI3KIB Y MEXKax TPYIOBHX HOPM ILOAO B3aeMOii cy0’€KTiB CyCITIBHUX BiIHOCHH. [X
JieTaizalis BKe Bii0yBaTUMEThCsl Ha PiBHI CIIeLialli30BaHUX 3aKOHIB. I3 METOI0 BCTAHOBJIGHHS 3B s3KiB
MDK MeXaHi3MaMH peai3alil pi3HUX KOHCTUTYIIHHHUX MPaB BAKIIUBO TepeA0aYnTH MPaBo MpamiBHUKA
came Ha CaMO3axHCT, IO 3HAaYHO 3MEHIINTh HaBAaHTAKCHHS Ha JIep)KaBHI opraHd. TakuM YMHOM, Ha
piBHi KoHcturyii Bxke Oyzie BU3Ha4eHO 000B’ 30K OO CIIPHSIHHS Ta 320XOUCHHS, 1110, Y CBOIO Yepry,
3000B’s13yBaTUME 710 3MIHH 3MICTy Ta METOJIIB TPYAOBOTO 3aKOHO/IABCTBA I110/I0 TIPaBa Ha BiAMOYHHOK.

BinnoBigHo 10 BKa3aHOTo MuiaHy HeOOXiqHUM € onoBHEHH cT. 43 Koncrutyii Ykpainu mono
npaBa Ha MPAI0 YaCTUHOO O, BiAMOBIIHO 0 SIKOi «KOXKHOMY MPAIliBHUKY TapaHTYEThCS MPaBO Ha ca-
Mo3axucT». OCKUIbKH TaKe MpaBo MOUIMPIOETHCS HA BC1 BIJIHOCHHM 13 MPaLliBHUKAMH, TO JUIS IeTalli3a-
1ii mpaBa Ha BiNOYMHOK 10 CT. 45 KoHCTHTYIIT CITijl I0AaTH YaCcTHHY 3, BIAOBIIHO JI0 SIKOT «IepiKaBa
3000B’s13aHa CIIPUATH OC3MEPENIKO/IHIM peatizallii mpaBa Ha BiJIMOUYHHOK JUIsI KOKHOTO, XTO MPAIIOEN.
Bukopucrani GpopMyiOBaHHSI IIOI0 CIIPUSHHS peatizallii ¢l po3yMiTH He SK YCKJIQJIHEHHs Ta Oro-
pOKparu3alito MporeaypH, a caMe 3a0XOUCHHS HOBEJ Y BiJTHOCHHAX IIOJO TpaBa Ha BiANOYMHOK, Ha-
JITAaHHS PEKOMEHJIAIIH 1110/10 aBTOMAaTH3allii POLIECy Ta, BlIaCHE, II0/I0 BCTAHOBIICHHS JOOPOBUILHUX Ta
JIOTOBIpHUX 3acaj Horo peasizarii.

ViKke Ha OCHOBI HOBOTO KOHCTHTYIIIHHOTO PETYTIOBAHHS MOXIIMBHM € BIOCKOHAJICHHS CT. 66 K311-
ITY, 3micr sikoi Oyne Takum: «Ha Tux poOortax, ae 4epe3 yMOBH BUPOOHHIITBA MEPEPBY BCTAHOBHTH HE
MOXHa, poOOTOaBEIh 3000B’sI3aHUI CTBOPUTH YMOBH JUIsl IPUHMAHHS TKI IPOTATOM POOOYOro Hacy.
Kpim Toro, HeoOxiiHUM € gornoBHEHHs cT. 66 K3nllY yacTrHOW Ipyroro, BiIMOBIIHO 0 SKOT «y BUIAIKY
HECTBOPEHHsI pOOOTONABLEM HAJIEKHUX YMOB AT MpUMMaHHA DKi IpOTSIroM poOOYoro yacy Ta 3aTBep-
JUKCHHSI TX HAJIG)KHOCTI Ta KOM(OPTHOCTI NPOQCIIIKOBOIO OPraHi3aLieio (MPOQCIIKOBUM Npe/CTaBHH-
KOM), TPALliBHUK Ma€ MPABO 3aMLIATH POOOYE MICLE 3 METOK BIANOYMHKY i XapuyBaHHs TPHBANICTIO
He OLUIblIe ABOX TOAWH. 3aJHIICHHS POO0OYOro MICIs 3 METOIO BIJIIOYMHKY i XapuyBaHHS TPUBAIICTIO
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He Olnble BOX IOAMH Y BUMAJAKY SIKIIO POOOTOAABLIEM HE CTBOPEHO HAJIEXKHUX YMOB UL PUAMAHHS
K1 IpOTAroM poOOoYOro 4acy, siki 3aTBEPIDKEHHI 100 X HaJIEKHOCTI Ta KOMGOPTHOCTI NPOQCIIIIKOBOO
oprasizauiero (IpoQCIiIKOBUM MPEICTABHUKOM), HE BBAXKAETHCS IIPOrYJIOM Ta HE MOXKE OyTH MiZICTaBOIO
JUTSL IPUTSATHEHHS JI0 JAUCHUIUTIHAPHOI BiIOBIIAIBHOCTI Ta/4H 3BUTLHEHHSI TAKOTO MpaIliBHUKa». Takum
YHHOM, HE CTBOPEHO JI0JIATKOBOTO TUCKY Ha pOOOTOABIIS 100 BIAMOBIaIbHOCTI. PasoM i3 Tum 3abe3re-
YEHO came Oe3NEePEIKOIHY Ta ONEPAaTHBHY MOXKIIMBICTh pealli3yBaTH MPaBo Ha BIIMOYMHOK y pOOOYOMY
JHi. JIoBe/IeHHs Takoro mpasa uepes ¢y a0o Komicito i3 TpyIoBHX CIIOPIB TPUBAE 3aHATO JOBTO, 00 HE
BIUIMHYTH Ha Oe3neuHicTh yMOB mpaii. MOX/IMBICT NPalliBHUKA CAMOMY BUPIIIUTH, KOJIH BiAIIOUYNBATH
iz yac poOoUOro AHs, CTUMYIIIOE POOOTOAABLISL JOMOBILITUCH TIPO NEPEPBH, a 3aTBEPIXKECHHS IPOQCIii-
KOBHM OPTaHOM 3a KPHTEPisIMU TapaHTye SKIiCTh BHKOHAHHS 000B’SI3KY.

OCKIJIbKH ITPaBO HA CaMO3aXHUCT JJIsl KOXKHOTO, XTO IMPAIIo€, TOIUPIOETHCS W Ha BiJITyCTKH,
TO BapTO JICIHIO BJIOCKOHAIUTH 3aKOHONABCTBO B JaHOMy Hampsimi. Tak, 4. 11 ct. 10 3akony VYkpai-
HH «[Ipo BiAMyCTKM» BU3HAYEHO ITOPSIOK, BIAMIOBIIHO O SIKOTO TOYHHUI Yac BiAMYCTKH y3TOIKY€EThCS
MK TIpalliBHUKOM Ta poOOTO/IABLEM, & OCTaHHIi 3000B’13aHUI1 TIOBIJOMHUTH PO BiIMYCTKY HE Mi3HilIE
2 THXKHIB 210 11 mouarky [6]. PazoM i3 TuM Taxuii rpagik nomnepeaHbo 00rOBOPIOETHCS Ta 3aTBEPIIKYETHCS
13 IpodeciitHuMy CriinkaMu. BiAmoBigHo, 3 METOIO CIPOLICHHS peai3allii mpaBa Ha MpaLio Ta 3MeH-
LICHHS! PiBHS BIIOBI1AJILHOCTI came poboronasis fany yactuny ct. 10 3akony Yipainu «IIpo BiJIITyCT-
Ki» CIIiJi BUKIACTH B TaKiii penakuii: «KoHKpeTHHIT nepio) HalaHHs IOPIYHAX BIAIYCTOK y MEXax,
YCTaHOBIICHUX TPadikoM, y3Tro/KY€EThCS MiXK MPAIIBHUKOM 1 BIACHUKOM 200 MPOQCIIIKOBUM OpraHOM,
SIKMI 3000B’s13aHUIT TUCHMOBO TOBIJIOMUTH TpalliBHUKA PO JIATy [MOYATKy BiIIMYCTKH HE IMi3HINI SK 3a
JIBa TYDKHI 10 BCTAHOBJICHOTO I'padikoM TepMiHy Ta/abo0 MOBiIOMHUTH IPO JaTy MOYATKy BiIIYCTKH 3a
ITMCHbMOBHUM 3BEPHEHHSM MpAlliBHUKa». TaKMM YMHOM, Oyzie 3MIILHIOBATHCh POJIb NPO(ECIHHUX CHIIOK
SIK KOHCTUTYLIIIIHOTO 3ac00y 3aXUCTY, @ TAKOXK CIIPOILyBaTUMEThCA NPOLeAypa peatizalii IpaBa Ha Bij-
MOYMHOK Yepe3 30UTbIICHHS MOYKJINBOCTEH Ul OTpUMaHHS iH(POPMAIIT PO CTPOKH BiAMYCTKH.

1Ie omHier0 MPOOIEMOIO € BIJCYTHICTh TU(EPEHINAIll TPHBATIOCTI Yacy BiJIIOYMHKY CaMe 010
Biamycrok. Ha piBai KonctuTymii Ykpainu BU3Ha4€HO JIHIIE TPABO Ha MIOPIUHI BIAMYCTKH, 10 € HEIOIY-
CTHMHM, aJKE 3aTUIIAI0THCS 11032 YBArok COLIaNbHI BIIYCTKH, FAPAHTYBAHHS IKUX € 000B’SI3KOM JIep-
»apu. CrienianizoBaHi 3aKOHOJIaBYl aKTH Mepen0avaroTh Taki BUAM BiMOYMHKY, SIK BIAIyCTKa, epepBa
Ta BUXIJIHI Ta CBSTKOBI JHI, OMHAK y MeXaxX MOALTYy HEe BPaXOBYEThCS XapakTep poOOTH Ta HeOoOXiqHUi
9ac JUIs BiTHOBICHHS. BinmosinHo 10 4. 2 ct. 52 K3ullY «IIpu mectuneHHOMy poO0IOMY THXHI TPHBa-
JICTh MOAEHHOT pOOOTH HE MOXKE TIEPEBHIIYBaTH 7 TOAWH MPHU TOXKHEBi HopMi 40 rofuH, 6 TOIUH IpH
THKHEBIH HOpMi 36 TOAMH 1 4 TONUH MPH THXXKHEBIH HOpMI 24 roauuuy [5]. Taka HOpMa Mae 3araibHUN
XapakTep, a 0TKE, MOIIMPIOETHCS HA BCI NMPaBOBiIHOCKHHM. [IpoTe BUKOpUCTAHMN 3aKOHOAABIIEM ITiIXi]T
€ HEBIPHHUM, OCKIJIBKH 30CEPEIKYE YBary came Ha 4aci poOOTH, a He Ha MOKJIIMBOCTSIX OpTaHi3My JIFOIUHU
[IpaLlOBATH Ta BIUIMBI Takoi TPUBAJOCTI Ha ii 370pOB’s Ta BTOMIIOBaHICTh. [1if 4ac BU3HAUYEHHS TpHUBa-
JIOCTI poOOYOro 4acy BapTO BPAaXOBYBAaTH 1 CTYINiHb HAaBAHTA)KCHHs IIPAliBHUKA Ta IOKJIAJEHI HA HbOTO
000B’sI3KM 11032 KOHKPETHUMH TPYIOBHMH 00O0B’sI3KaMH. BiAMOBIHO, TPUBATICTD MIOTHKHEBOT pOOOTH
Mae OyTH 3MiHEHa 3 ypaxyBaHHSM CIMEHHOIO CTaHy Ta MOMKJIMBOCTI MOETHAHHS POOOTH Ta NOTSIAY 3a
JUTHHOIO JI0 TPHOX POKIB, @ TAKOXK MPAI[IBHUKIB Y HIKIUTMBHUX 1 BAYKKUX YMOBAX Mpalli.

Caix miaKpecauTH, 1o oriaTa Mnpaili MOBUHHA 3aJIMIIATHCh Ha TOMY JK PiBHI, 1O ¥ JuIs mpa-
IIBHUKIB, SIKi MPAIIOIOTh TIOBHUI JICHb 32 3BUYaiHUX YMOB. Take TBEp/KCHHS ACUIO CYNEpednuTh 4. 2
c1. 56 K3nllVY 1rono HermoBHOro po0o4oro IHs, 1€ BKa3aHO, 10 «OIUIaTa Mpall B [IUX BUNAJKaX IPOBa-
JUTHCS MTPOTOPLIOHATIBHO BIANPAIlbOBAHOMY 4acy abo 3aJiexXHO Big BUpoOiTKy» [5]. Illono BuiieHas3sa-
HUX KaTeropii 0cid BUKOPUCTAHHS MiJXOIY OO0 MPOMOPIIHHOI OTUIATH € HEJOPEUHUM Yepe3 OlIbIry
BaXXKICTh pOOOTH, a OTHKE, HABITh 32 KOPOTIIHI Yac poOoTH 11 00csar moxe Oyt OinbiiuM. BiamnosinHo,
oruiara mpaii came 3a TPUBAJICTh, & HE PE3yJIBTATUBHICTh Oy/Je HECIPaBEAJIMBOK Ta MO30aBIsSTHME
MPALiBHUKIB SIK MOTHUBAIIIT, TaK 1 KOLITIB JUIsl IKICHOTO BiJIIOYHHKY.

BucnoBku. Koncruryuiero nepeabadeHo, mo YkpaiHna € coliaabHOI IepKaBolo, a epiKaBa 30-
00B’s13aHa rapaHTyBaTu collianbHi npasa. OTxke, cT. 51 KOHCTUTYLIT YKpaiHU BapTO JOIOBHUTH YaCTU-
HOIO 3, sika Mae Takuii 3MicT: «KoxkeH i3 0aThKiB, Ki IPaIOIOTh, MAIOTh IIPABO HA BIAIYCTKY 3 AOITISTY
3a TUTUHOIO». Take IMOoeIHAHHS MPaB 3HAYHO IOJIETIIUTH PO3YMIHHS CyTHOCTI KOHCTUTYLIHHMX ITIPaB.
Peaunizariist mpaBa Ha BiJIIIOYMHOK Y MEKaxX BUKOHAHHS CIMEHHUX 000B’sI3KiB MOBMHHA OyTH MAKCHMAaJlb-
HO CIIPOILEHOIO Ta 3p03YMIJIOI0, a OTKE, BCTAHOBJICHHSI TaKO1 KOHCTUTYLIIHOT HOPMH JTOTIOMOKE 3MEH-
IIUTH MPOLEC 3aXHUCTY Ta 3a0€3MeUeHHS Yepe3 yCYHEeHHS OTpeOH y 3BepHEHHI Ta MO€JHAHHI BEIUKOT
KiJIbKOCTI IPOQIIbHUX HOPM IIpaBa.

VY cBOIO uepry, Ha piBHI 3aKOHOABUOMY BapTo aomnoBHUTHU CT. 52 K3nlIlY u. 3, BianosigHo 10
SIKOT « 17151 IPALiBHUKIB, 1110 IPALIOIOTH HA Ba3KKUX poboTax abo poOoTax i3 MIKIAIUBUMY 1 HeOe3IeUHU-
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MM YMOBaMH IIpalli, 3aCTOCOBYIOTHCSI HOPMU TPUBAJIOCTI IOAEHHOT poOoTH, nependaueHi [TocranoBamu
Kabinety MinictpiB Ykpainuy». Kpim Toro, 4. 2 cT. 56 ci1i BIOCKOHAIUTH 111040 BUOOPY crocoly oria-
TH TIpalli, a 0TXKe, J]aHa CTaTTs MaTHMe Takuid 3MicT: «OriaTa npai B IIUX BHITAJKaX MPOBAIUTHCS MPO-
MOPLIOHAFHO BiAMpaIlboBaHOMY Yacy abo 3aJeXHO BiJ BUPOOITKyY. Y BHIaIKax, BcTaHOBIeHUX [TocTa-
HoBamu KMV, orutara mipaiii poBOIUThCs €3 ypaxyBaHHs CKOPOYCHOT TPUBAJIOCTI IOJCHHOT pOOOTHY.
Baprto HaroiocuTH, 1110 B HalliOHAJBHOMY 3aKOHOJIABCTBI BXKE TPUBAIIMI Yac ICHYIOTb Ii/I3aKOHHI aKTH,
SIKI PETYJIIOI0Th TPUBAIICTh POOOTH y BAXKKHX YMOBax a00 111010 HEMTOBHOJIITHIX, I110JI0 BariTHUX JKIHOK,
npore Ha piBHI Kozekcy 3akoHiB Ipo Mparlio ix HasBHICTh He nmependadeHa, 1o AeI0 YCKJIAAHIOE IX 3a-
CTOCYBaHHs Ta CTBOPIOE KOJI3iT {010 HOPMATHBIB TPUBAJIOCTI Yacy, OIUIATH TPalli, 4acy nepeps. Takum
YHHOM, MMOCWJIAHHS Ha HUX y Kojekci 3aKoHIB Mo MpaIio JT03BOJIHUTH K 3a0€3MeYUTH 000B’I3KOBICTh
X BUKOHAHHSI, TaK 1 moTpely B MOCTIHHOMY iX BIOCKOHAJICHI Ta OHOBJICHHI.

Hactynna npoGiiema peatizaiiii mpaBa Ha BiJIIOYMHOK IOB’s3aHa 3 KOHCTUTYIIHHUM (hopmy-
JIFOBaHHAM ioro 3micty. Tak, BianosigHo 1o ct. 45 Konctutyii YkpaiHu «ie mpaBo 3a0e3neqyeThest
BCTAHOBJIEHHSIM CKOPOYEHOT0 po004Ooro JHs IOA0 OKpeMuXx npodeciii i BUpOOHUITB, CKOPOUEHOT TPH-
BaJIoCTi poOoTHu B HiuHuil yacy [7]. ToOTO 3HOBY 6a4nMO HArojoc came Ha TPUBAJIOCTI POOOYOro JHS.
HacnigkoM Takoi cutyauii € GopMyBaHHS BiJIIOBLIHOI 3a1€XKHOCTI BiJl TPUBANIOCTI poOOYOro yacy Ha
PIBHI 3aKOHOJIABCTBA. 3HAYHO MONUIBHIIINM € BH3HAYCHHS HE JIUIIE TPUBAJIOCTI poOOYOro vacy, aje
1 MiHIMAJILHOT TPUBAJIOCTI IIOTHXKHEBOTO BiJITIOUMHKY, & TAKOXK Yacy Oe3MepepBHOrO BiAMOYMHKY MICIsS
3aBEPIICHHS OJTHOrO pOOOYOro JHA. 3BICHO, TaKi HOPMATHBH € HEIOPEUHUMH JIJIsl BU3HAYCHHS HA PiB-
Hi KoHcTuTy1il, ofHaK 3MiHa caMe BUKOPUCTOBYBaHHUX (JOPMYIIOBaHb BCTAHOBHTH HOBUM HAIIPSIMOK
pedopM HalliOHAIBHOTO 3aKOHOAABCTBA Ta JIO3BOJIMTH PEalli30BYBATH IpaBa Ha BIAMOYMHOK Oe3mepe-
IIKOJTHO Ta HE3aJICHKHO.

Came ToMy BumiesrajaHa dacTuHa cT. 45 Koncrurymii Ykpainu moBuaHa OyTn copMoBaHa
TakuM 4uHOM: «IIpaBo Ha BIAMOYMHOK KOXKHOTO, XTO IPAIIOE, 3a0€3MeUy€EThCsl BCTAHOBICHHIM IIO-
THKHEBOTO MIHIMAIILHOTO O€3MEePEPBHOTO Yacy BiIIOUHHKY, MIHIMAJIBHOTO Yacy Oe3rmepepBHOTO Bimo-
YHHKY MK pOOOYMMH JTHSIMU T4 BCTAHOBJICHHSIM 301JIBIIIEHOTO Yacy Oe3MepepBHOTO BIAMOYMHKY MO0
okpeMux npodeciit i BUpOOHUITB, CKOPOYCHOT TPUBAIOCTI pOOOTH B HIYHUH 4acy. CIliJi HAroJIOCUTH,
1110 3alPOIIOHOBAHUN BapiaHT HOPMH IIPaBa HE Y3TODKYETHCS CaMe 3 HalliOHAJIbHUM 3aKOHO/IABCTBOM.
ITpote, BpaxoByr04H HOTO 3acTapinuii XapakTep Ta HoTpedy B MAKCHMAaIbHOMY BIOCKOHAJICHHI HE JINIIE
HOPM IIpaBa MO0 pealtiallii mpaBa Ha BIAMOYMHOK, aJie i YChOTo 3MICTY, BUKOPUCTAHHS HOBHUX TEpPMi-
HIB JIMIIE CTUMYJTFOBaTUME TPHUIIBH/IICHHS 3MiH.
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